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  To the Honorable Elena Kagan, Associate Justice of the Supreme 

Court of the United States as Circuit Justice for the Ninth Circuit: 

  Pursuant to Rule 13.5, Petitioners respectfully request that the time to file a 

petition for a writ of certiorari (the “Petition”) in this matter be extended 59 days to 

and including September 27, 2024.  The judgment of the Ninth Circuit was entered 

on March 25, 2024 (see App. A, infra), and the petitioners timely petitioned for panel 

rehearing and rehearing en banc.  Those requests were denied on May 1, 2024 (see 

App. B, infra).  Absent an extension of time, the Petition would be due on July 30, 

2024.  Petitioners are filing this application at least 10 days before that date.  See S. 

Ct. R. 13.5.  This Court would have jurisdiction over the judgment under 28 U.S.C. 

§ 1254(1). 

  As described in brief below, this case presents important questions of federal 

law with significant international ramifications. Petitioners have filed an application 

for relief with the United States District Court for the Northern District of California 

(the “District Court”) under Fed. R. Civ. P. 60(b)(5), which is currently pending and 

set to be heard on July 30, 2024 at 09:30am. See App. C, infra. If the District Court 

grants Petitioners’ application under Fed. R. Civ. P. 60(b)(5), a petition for writ of 

certiorari will be unnecessary. 

BACKGROUND 

This appeal stems from the District Court’s vacatur of Petitioners’ attachment 

of the motor tanker BERICA, pursuant to Rule B of the Supplemental Rules for 

Certain Admiralty and Maritime Claims of the Federal Rules of Civil Procedure 
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(“Rule B”).  In these actions, Petitioners invoked the District Court’s admiralty 

jurisdiction and attached the BERICA under Rule B as security to enforce Petitioners’ 

London Maritime Arbitration Awards for B-Gas Limited’s breach of three (3) 

maritime contracts.   

Specifically, Petitioners are the respective owners of three Liquid Petroleum 

Gas (“LPG”) carriers: ECO CORSAIR; ECO ROYALTY and ECO LOYALTY.  

Petitioners chartered them to B-Gas Limited (a/k/a “Bepalo”), a company established 

in Cyprus.  B-Gas Limited was owned 51% by Bergshav Shipping Ltd., another 

Cypriot company; 10% by Lorentzen Skibs AS; and 49% by Pareto Secondary 

Maritime Opportunity Fund.  

In April 2020, the chartering market for LPG carriers was slowing down.  B-

Gas Limited tried to obtain discounts and Petitioners declined.  Following Petitioners’ 

refusal, the ultimate controlling shareholder of B-Gas Limited and Bergshav 

Shipping Ltd., Atle Bergshaven, a Norwegian national who controlled these 

companies, through his 100% controlled Bergshav Shipholding AS a/k/a the Bergshav 

Group, set out a plan to reshuffle the holding structure of Bergshaven’s Cypriot 

business to separate its valuable assets from its liabilities.  Atle Bergshaven stripped 

off the valuable assets of B-Gas Limited, purposefully leaving it insolvent, while 

transferring the assets to LPG Invest A/S, another company within the group of 

companies he owns, dominates and controls, to shield them from Petitioners’ claims.  

Accordingly, to secure their arbitration awards, Petitioners filed suit under 

Rule B in the District Court for the attachment of the tanker BERICA, owned by 
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Bergshav Aframax Ltd., another Bergshaven Cypriot Company 100% owned by 

Bergshav Shipping Ltd., and in turn 100% owned by Bergshav Shipholding AS (a/k/a 

“The Bergshav Group”).  The owners of the BERICA posted a P&I Club letter of 

undertaking (“LOU”), in the amount of USD 10,200,000 (Ten Million Two Hundred 

Thousand Dollars) as substitute security for the release of the BERICA.   

Bergshav Aframax Ltd. moved to vacate the attachment under Fed. R. Civ. P. 

E(4)(f). The District Court, on January 19, 2023, vacated the attachment for lack of 

probable cause, holding that Petitioners failed to meet their probable cause burden 

under Rule B by not offering sufficient evidence that Atle Bergshaven dominated and 

controlled B-Gas Limited, a necessary ingredient to pierce the corporate veil and hold 

another entity within the Bergshav Group liable for the debts of B-Gas Limited. 

Petitioners timely filed an appeal in the United States Court of Appeals for the 

Ninth Circuit (“Ninth Circuit”), heard on February 13, 2024.  On March 25, 2024, the 

Ninth Circuit affirmed the District Court’s vacatur order, holding: “[Petitioners] 

failed to provide evidence to contradict record evidence that Bepalo1 [f/k/a B-Gas 

Limited] was not dominated and controlled by the Bergshav Group, the owner of the 

attached Berica, which was necessary to pierce the corporate veil and hold any entity 

within the Bergshav Group liable for Bepalo’s debts.” Sikousis Legacy, Inc. v. B-Gas 

Ltd., 97 F.4th 622, 630 (9th Cir. 2024); see also App. A.  Plaintiffs applied to the Ninth 

Circuit for a rehearing en banc, which was denied on May 1, 2024. See App. B. 

 
1 Bergshaven renamed B-Gas Limited “Bepalo” shortly before procuring its 

insolvency in order to not damage the “B-Gas” brand in the marketplace, as 
Bergshaven would carry on business in the shipping sector.  
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After the District Court entered its vacatur order, Petitioners pursued a civil 

action sounding in tort in Norway against Atle Berghaven, and also against LPG 

Invest A/S, the Norwegian corporate entity that Bergshaven and his fellow directors 

of B-Gas Limited and its shareholders used as a conduit to strip-off all of the debtor’s 

assets. That civil action was pursued in the Agder District Court in Norway (the 

“Norwegian Court”) and is styled “K Investments, Inc., Bahla Beauty, Inc., Sikousis 

Legacy, Inc. versus Atle Bergshaven, and LPG Invest AS”, No. 23-072215TVI-

TAGD/TARD. Though based on entirely different claims and causes of action than 

the Rule B action, the Norwegian Court made fact finding determinations regarding 

Atle Bergshaven’s bad acts, and his domination and control of companies named 

defendants in these proceedings, that are material to the District Court’s disposition 

of Petitioners’ claims in this case.   

The Norwegian court that tried the case against Atle Bergshaven and LPG 

Invest AS, after a full trial, handed down its decision on the merits on April 26, 2024, 

holding the said parties liable to these same Petitioners in tort under Norwegian law. 

See App. D, infra.  It is respectfully noted that the Ninth Circuit affirmed the District 

Court’s vacatur order approximately one (1) month before the Norwegian Court 

issued its judgment against Bergshaven and LPG Invest AS.  Nonetheless, regarding 

Bergshaven’s domination and control over B- Gas Limited and other entities 

comprising the Bergshav Group, the Norwegian Court made a number of specific 

findings, a few of which are cited below:  
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1. “Through his ownership interests in the companies Bergshav Holding and 

Bergshav Invest, Atle Bergshaven was the majority shareholder in both the 

buyer company LPG Invest and the selling company B-Gas Ltd. He was 

chairman of both companies. He was well acquainted with the companies’ 

financial situation and had a decisive influence over disposition of B-Gas’s 

assets.  App. D at p. App. 076. (emphasis added). 

2. “However, the court has concluded that carrying out the sale with the credit 

terms granted to LPG Invest gave rise to liability and that Bergshaven 

exploited his position as chairman and majority shareholder in B-Gas to 

transfer assets to another company of which he was also chairman and part-

owner.”2  App. D at App. 077.  

3.   “LPG Invest is the buyer of the vessels and was the company that was 

favoured with values beyond what the company was entitled to.  The 

company’s chairman and board of directors were aware of the seller's 

difficult financial situation, and set terms for the sale resulted in losses for 

B-Gas' creditors. A buyer will – in principle – not be liable for the seller's or 

seller's creditors' losses, but here the company was a necessary instrument 

for the transaction and was the party that was unjustifiably transferred the 

values.  Imposing liability for damages as joint liability with Bergshaven 

satisfies the same considerations that are formalised in statutory 

provisions on reversal.  The Court finds that the company LPG Invest is 

 
2 It is noted that Bergshaven’s controlling interest over LPG Invest AS was 70%. 
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liable for damages equivalent to that of the company’s chairman.”  App. D 

at p. App. 077. 

Accordingly, in light of the Norwegian Court’s judgment, such findings of 

Bergshaven’s domination and control as noted in the foregoing make it inequitable 

for the District Court to prospectively apply its vacatur order that found that 

Petitioners failed to meet their probable cause burden under Rule B on this very 

point.  Therefore, on July 2, 2024, Petitioners timely field an application with the 

District Court under Fed. R. Civ. P. Rule 60(b)(5), requesting it to vacate its earlier 

order in light of the Norwegian Court’s judgment.      

Specifically, Fed. R. Civ. P. Rule 60(b)(5) provides in relevant part: 

(b)  Grounds for Relief from a Final Judgment, Order, or Proceeding. On 

motion and just terms, the court may relieve a party or its legal 

representative from a final judgment, order, or proceeding for the 

following reasons: 

 

 (5)   the judgment has been satisfied, released, or discharged; it is based 

     on an earlier judgment that has been reversed or vacated; or applying

     it prospectively is no longer equitable;  

 

Good cause exists for Petitioners’ time-extension request. The District Court is 

currently scheduled to hear Petitioners motion under Fed. R. Civ. P. Rule 60(b)(5) on 

July 30, 2024 at 9:30am.  The ruling of the District Court may very well moot 

Petitioners’ Petition for Writ of Certiorari if it is decided in Petitioners’ favor.  In 

order to give the District Court ample time to hear and decide Petitioners’ motion 

under Rule 60(b)(5), and order additional briefing by the parties if necessary, 

Petitioners respectfully request an extension of fifty-nine (59) days from July 30, 

2024, up until and including September 27, 2024.     
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REASONS FOR GRANTING AN EXTENSION OF TIME 

The time to file the Petition should be extended for fifty-nine days for the 

following reasons.  

1. There is an outstanding motion under Fed. R. Civ. P. Rule 60(b)(5) that is 

currently pending in the Northern District of California.  Should the 

District Court grant Petitioners’ motion currently pending, Petitioners’ 

Petition for Writ of Certiorari will be unnecessary.   Such time will allow 

the District Court to hear Petitioners’ motion on July 30, 2024, order 

additional briefing if necessary, and make its decision.  Should the District 

Court deny Petitioners’ motion, this extension will provide Petitioners’ 

counsel ample time to prepare its Petition for Writ of Certiorari.  

2. Moreover, between now and the current due date of the petition, counsel of 

record, George A. Gaitas, has substantial briefing obligations in other cases.  

Mr. Gaitas is scheduled to file a Reply Brief on July 16, 2024 in 

Intercontinental Terminal Corporation, LLC v. Aframax River Marine 

Company v. Suderman & young Towing Company; G&H Towing Company, 

5th Cir. No. 23-20544.  Moreover, Mr. Gaitas is scheduled to file an appeal 

brief on July 15, 2024 in the Superior Court of Pennsylvania in the case 

styled Eclipse Liquidity, Inc. v.  Geden Holdings, Ltd., Advantage Tankers, 

LLC, and Advantage Award Shipping, LLC, 586 EDA 2024. 
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3. Counsel’s law firm is also still dealing with the aftermath of Hurricane 

Beryl that hit Houston, Texas on July 8, 2024, leaving over two million 

people without power.  

4. Lastly, no prejudice would arise from the extension requested, as this Court 

would not consider the Petition until the commencement of October Term 

2024 regardless of whether the fifty-nine day extension is granted. 

CONCLUSION 

  For the foregoing reasons, the time to file a petition for a writ of certiorari in 

this matter should be extended fifty-nine days, up to and including September 27, 

2024. 

Dated:  July 12, 2024  

Houston, Texas 
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FOR PUBLICATION 
 

UNITED STATES COURT OF APPEALS 
FOR THE NINTH CIRCUIT 

 

SIKOUSIS LEGACY, INC.,   
  
  Plaintiff-Appellant,  
  
BAHLA BEAUTY, INC.; K 
INVESTMENTS, INC.,   
  
  Intervenor-Plaintiffs-  
  Appellants,  
  
   v.  
  
B-GAS LIMITED, AKA Bepalo LPG 
Shipping Ltd.; B-GAS A/S; 
BERGSHAV SHIPPING LTD.; B-
GAS HOLDING LTD.; BERGSHAV 
AFRAMAX LTD.; BERGSHAV 
SHIPHOLDING A/S; BERGSHAV 
INVEST A/S; LPG INVEST A/S; 
ATLE BERGSHAVEN,   
  
  Defendants-Appellees. 

 
 

No.  23-15245  
  

D.C. No. 3:22-cv-
03273-CRB  

  
  

OPINION 

 
Appeal from the United States District Court 

for the Northern District of California 
Charles R. Breyer, District Judge, Presiding 
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2 SIKOUSIS LEGACY, INC. V. B-GAS LIMITED 

Argued and Submitted February 13, 2024 
San Francisco, California 

 
Filed March 25, 2024 

 
Before:  Carlos T. Bea, David F. Hamilton,* and Morgan 

Christen, Circuit Judges. 
 

Opinion by Judge Bea 
 
 

SUMMARY** 

 
Admiralty 

 
The panel affirmed the district court’s order vacating 

plaintiffs’ quasi in rem attachment of a vessel owned by 
Bergshav Aframax Ltd., a defendant in an admiralty action 
seeking fulfillment of arbitration awards. 

The arbitration awards, arising from a contract dispute, 
were owed to plaintiffs by a different corporate entity, B-Gas 
Ltd., later renamed Bepalo.  Plaintiffs sought to “pierce the 
corporate veil” of Bepalo and hold Aframax liable for the 
arbitration awards on a theory that Aframax and Bepalo were 
alter egos. 

 
* The Honorable David F. Hamilton, United States Circuit Judge for the 
U.S. Court of Appeals for the Seventh Circuit, sitting by designation. 

** This summary constitutes no part of the opinion of the court.  It has 
been prepared by court staff for the convenience of the reader. 
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The panel held that the district court did not abuse its 
discretion when it vacated the pre-judgment attachment of 
the vessel.  Adopting a probable cause standard, and 
applying federal common law, the panel affirmed the district 
court’s conclusion that plaintiffs failed to show a reasonable 
probability of success on their veil piercing theory. 

 
 

COUNSEL 

George A. Gaitas (argued) and Jonathan M. Chalos, Gaitas 
& Chalos PC, Houston, Texas, for Plaintiffs-Appellants. 

Keith B. Letourneau (argued) and Zachary R. Cain, Blank 
Rome LLP, Houston, Texas for Defendants-Appellees. 
 
 

OPINION 
 

BEA, Circuit Judge: 

Plaintiff-Appellant Sikousis Legacy, Inc. and Plaintiffs-
in-Intervention Bahla Beauty, Inc. and K Investments, Inc. 
(collectively, “Plaintiffs”) appeal the district court decision 
that vacated their quasi in rem maritime attachment of the 
vessel M/T Berica (“Berica”), which is owned by 
Defendant-Appellee Bergshav Aframax, Ltd. (“Aframax”).  
The vessel was attached pursuant to Rule B of the Federal 
Rules of Civil Procedure Supplemental Rules for Admiralty 
or Maritime Claims and Asset Forfeiture Actions to fulfill 
arbitration awards, arising from a contract dispute, owed to 
Plaintiffs by a different corporate entity, B-Gas Ltd. (later 
renamed “Bepalo”).  Plaintiffs sought to “pierce the 
corporate veil” of Bepalo and hold Aframax liable for the 

App.004
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arbitration awards owed to Plaintiffs by Bepalo on a theory 
that Aframax and Bepalo are alter egos.  Under Plaintiffs’ 
theory, Aframax’s assets—including the Berica—were 
available to satisfy the awards. 

Aframax opposed Plaintiffs’ claims by making a 
restricted appearance under Rule E(8)1 and moved to vacate 
the attachment under Rule E(4)(f).  The district court found 
Plaintiffs failed to show probable cause that they would 
prevail on their theory of corporate veil piercing.  The 
district court granted Aframax’s motion to vacate the 
attachment, and Plaintiffs timely appealed. 

We conclude the district court did not abuse its discretion 
when it vacated the pre-judgment attachment of the Berica 
after Rule E(4)(f) proceedings.  Plaintiffs failed to show a 
reasonable probability of success on their corporate veil 
piercing theory when confronted with Aframax’s evidence 
that the Bergshav Group,2 the owner of the attached Berica, 
did not dominate and control Bepalo, the debtor under the 

 
1 Rule E(8) defines a “restricted appearance” as: “An appearance to 
defend against an admiralty and maritime claim with respect to which 
there has issued process in rem, or process of attachment and 
garnishment, [which appearance is] expressly restricted to the defense of 
such claim, and . . . is not an appearance for the purposes of any other 
claim with respect to which such process is not available or has not been 
served.” 

2 We use the term “Bergshav Group” to refer to the corporate entities B-
Gas A/S, Bergshav Shipping Ltd., B-Gas Holding Ltd., Aframax, 
Bergshav Shipholding A/S, Bergshav Invest A/S, LPG Invest A/S, and 
the individual Atle Bergshaven, all of whom are Defendants-Appellees.  
B-Gas Ltd. was renamed Bepalo LPG Shipping Ltd., but we refer to it 
exclusively as “Bepalo” for consistency.  Aframax, the owner of the 
attached Berica, is the only entity of the Bergshav Group that has entered 
an appearance in this case. 
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arbitration awards.  Therefore, the district court’s 
determination that Plaintiffs failed to meet their burden was 
logical and supported by record evidence.  The issue whether 
Bepalo—the only entity against which Plaintiffs have 
arbitration awards—was dominated and controlled by the 
Bergshav Group was permissibly determined in favor of 
Aframax and is dispositive.  Hence, we affirm. 

I. BACKGROUND  

A. Contractual Dispute and Bergshav Group 
Restructuring3 

In May 2020, the corporation Bepalo had three 
shareholders: Bergshav Shipping Ltd. (51%), Pareto 
Maritime Secondary Opportunity Fund AS4 (“Pareto”) 
(39%), and Lorentzens Skibs AS (10%).  Bergshav Shipping 
Ltd. is a wholly owned subsidiary of Bergshav Shipholding 
AS.  Bergshav Shipholding AS has two shareholders: Atle 
Bergshaven and Bergshav AS, which is jointly owned by 
two persons: Atle and Ebbe Bergshaven. 

At all relevant times, Bepalo had seven directors, three 
of whom were Atle Bergshaven, Panagiotis Ioannou, and 
Vryonis Kyperesis.  Those three directors were also directors 
of Bergshav Shipping Ltd. and its wholly owned subsidiary, 
Aframax.  Bepalo’s other four directors included Richard 

 
3 We attach an Appendix to this opinion with two tables, which Plaintiffs 
provided to the district court.  These tables reflect the Bergshav Group 
corporate structures before and after the relevant restructuring.  Aframax 
does not dispute the accuracy of these tables. 

4 “AS” is an abbreviation for the Norwegian word “aksjeselskap,” which 
translates to the English word “incorporated.”  Aksjeselskap, 
CAMBRIDGE DICTIONARY, NORWEGIAN-ENGLISH DICTIONARY, 
https://dictionary.cambridge.org/dictionary/norwegian-
english/aksjeselskap (2023) [https://perma.cc/R7N7-UAGE]. 
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Jansen (on behalf of Pareto), Nicolai Lorentzen (on behalf of 
Lorentzens Skibs AS), and two other Bergshav Group 
directors. 

Beginning in 2014, Plaintiffs chartered liquid petroleum 
gas carrier vessels to Bepalo for Bepalo’s use in transporting 
gas.  Citing a market decline in the first quarter of 2020 in 
response to the COVID-19 pandemic, Bepalo contacted 
Plaintiffs in May 2020 and requested a significant six-month 
reduction in daily hire rates and a two-year credit period for 
repayment of the reduction without additional interest.  
Plaintiffs rejected this request.   

Beginning in June 2020, the Bergshav Group 
commenced a restructuring.  B-Gas Holding Ltd. was 
incorporated in Cyprus as a new entity, wholly owned by 
Bergshav Shipholding AS.  LPG Invest AS was incorporated 
in Norway as a new entity with the same three shareholders 
as Bepalo: Bergshav Invest AS (70%)—which is wholly 
owned by Bergshav Shipholding AS—Lorentzens Skibs AS 
(15%), and Pareto (15%).  LPG Invest AS had three 
directors, all of whom were directors of Bepalo: Atle 
Bergshaven, Richard Jansen (on behalf of Pareto), and 
Nicolai Lorentzen (on behalf of Lorentzens Skibs AS).  

As these actions were taken, the directors of Bergshav 
Shipping Ltd. held a meeting at which Andreas Hannevik, 
the Chief Financial Officer of Bergshav Shipholding AS, 
presented to the Board his restructuring proposal.  In 
Hannevik’s declaration submitted to the district court by 
Aframax, he explained his plan had two parts: (1) sell 
Bergshav Shipping Ltd.’s 51% share of Bepalo to B-Gas 
Holding Ltd. for $1, a nominal price that reflected the “risk 
of loss and the potential future failure of the company,” and 
(2) sell Aframax to Bergshav Shipholding AS.  The purpose 
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of the restructuring was to “confine the risk of Bepalo’s 
potential insolvency” and “to separate the various assets and 
risks better.”  The directors voted to approve part one, the 
sale of Bergshav Shipping Ltd.’s 51% share of ownership in 
Bepalo to B-Gas Holding Ltd., but rejected part two, the sale 
of Aframax.  

Later in June 2020, the directors of LPG Invest AS, who 
were also directors of Bepalo, authorized LPG Invest AS to 
enter into restructuring agreements in which Bepalo would 
sell four vessels it owned to LPG Invest AS, and LPG Invest 
AS would lease those vessels back to Bepalo; this 
arrangement allowed Bepalo to exchange assets (its vessels) 
for liquidity (LPG Invest AS’s cash).  That same day, the 
directors of Bepalo, including the three common directors of 
LPG Invest AS, approved Bepalo’s entry into these 
agreements.  Plaintiffs allege Bepalo did not disclose the sale 
of the vessels to Plaintiffs, as required by their charter 
agreements. 

In September and October 2020, Plaintiffs allege Bepalo 
paid only 50% of the amount due in Plaintiffs’ invoices.  
Plaintiffs commenced arbitration proceedings against 
Bepalo under their charter agreements.  On October 13, 
2020, Plaintiffs received a letter from “BEPALO LPG 
Shipping Ltd (formerly known as B-Gas Limited[)].”  The 
letter stated that due to the COVID-19 pandemic, Bepalo had 
declared insolvency in Cyprus, was terminating its charter 
agreements, and would close its business that day.  Plaintiffs 
successfully pursued their arbitration claims and obtained 
awards totaling about $10 million USD against Bepalo.  

App.008
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B. Procedural History 

To satisfy Plaintiffs’ arbitration judgments against 
Bepalo,5 Plaintiffs commenced admiralty proceedings 
against the Bergshav Group under Rule B through 
attachment of the vessel Berica in June 2022 in the Northern 
District of California.6  Because the Berica is owned by 
Aframax, Plaintiffs based their attachment of the Berica on 
a theory of alter ego liability.  Plaintiffs alleged that Aframax 
was involved in the Bergshav Group’s scheme to “strip 
[Bepalo] of all of its fixed assets” and “put [Bepalo] out of 
business.”  Hence, according to Plaintiffs, the Bergshav 
Group, as shareholders of Bepalo, should be held liable for 
Bepalo’s debt, and, for purposes of satisfying the debt, 
Aframax’s corporate character should be ignored. 

As noted, Aframax entered a restricted appearance under 
Rule E(8) and moved to vacate the attachment under Rule 
E(4)(f), arguing that Aframax, which is wholly owned by the 
Bergshav Group, was not the alter ego of Bepalo and 
therefore was not liable for Bepalo’s debts.  Plaintiffs 
opposed the motion, and a hearing was held on July 29, 
2022.  The district court continued the hearing, ordered 
limited discovery, and ordered supplemental briefing.  

 
5 As Aframax noted in its briefing, this is not Plaintiffs’ first attempt to 
satisfy their arbitration awards against the Bergshav Group.  See K Invs., 
Inc. v. B-Gas Ltd., No. 21-40642, 2022 WL 964210 (5th Cir. Mar. 30, 
2022) (per curiam; unpublished opinion) (affirming district court’s 
vacatur of attachment of the vessel M/T Bergitta where Plaintiffs failed 
to comply with Rule B because their complaint was not properly 
verified). 

6 The parties do not dispute that the Berica “was released from the [U.S. 
Marshals’] custody after only a day or so, with Sikousis agreeing to 
accept a letter of undertaking from Aframax’s P&I Club as substitute 
security for the vessel.” 
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Despite the opportunity for further discovery, Plaintiffs 
chose not to take depositions of any Bergshav Group 
representatives (including its directors and officers) or 
Bepalo’s minority shareholder representatives.  According 
to the district court, Plaintiffs “just briefly addressed the 
issue of Bepalo’s independence in their supplemental 
brief.”7 

On January 19, 2023, the district court granted 
Aframax’s motion to vacate.  In its decision, the district court 
noted that, though Rule E(4)(f) provides that the plaintiff has 
the burden of demonstrating why attachment should not be 
vacated when attachment is challenged, the Ninth Circuit has 
not articulated the standard that applies to that issue.  
Relying on other district court decisions within this Circuit, 
the district court applied a probable cause standard, requiring 
Plaintiffs to demonstrate that they are reasonably likely to 
prevail on the merits of their veil-piercing claim. 

On the merits, the district court ruled that Plaintiffs’ alter 
ego claim of veil piercing failed at two essential points: (1) at 
the first link connecting Bepalo to the Bergshav Group; and 
(2) at the last link connecting Aframax to the alleged fraud.  
On the first point, the district court found that Plaintiffs 
failed to demonstrate that Bepalo was dominated and 
controlled by the Bergshav Group.  To reach this conclusion, 
the district court relied on Bepalo’s Shareholders’ 
Agreement—which required the approval of a minority, 
non-Bergshav Group shareholder director for certain 
transactions, including the sale of vessels as occurred here—

 
7 On appeal, Plaintiffs do not explain why they chose not to take 
depositions and maintain they “diligently pursued documentary 
discovery through interrogatories, requests for admissions and requests 
for production of documents.” 

App.010



10 SIKOUSIS LEGACY, INC. V. B-GAS LIMITED 

and a declaration of Lorentzen, a minority shareholder and 
director of Bepalo who voted to approve the relevant 
transactions.  The district court found that this evidence 
supported Aframax’s position that Bepalo was sufficiently 
independent of the Bergshav Group such that Aframax, as a 
wholly owned subsidiary of the Bergshav Group, was not an 
alter ego of Bepalo.  The district court also rejected 
Plaintiffs’ single business enterprise theory of veil piercing 
because Plaintiffs did not argue Aframax was directly used 
for a fraudulent purpose.  Plaintiffs timely appealed the 
district court’s order, which vacated attachment of the 
Berica. 

II. JURISDICTION AND STANDARD OF REVIEW 

We have jurisdiction over this appeal under 28 U.S.C. 
§ 1291.  See Swift & Co. Packers v. Compania Colombiana 
Del Caribe, S.A., 339 U.S. 684, 688–89 (1950); Interpool 
Ltd. v. Char Yigh Marine (Panama) S.A., 890 F.2d 1453, 
1457–58 (9th Cir. 1989), amended on other grounds, 918 
F.2d 1476 (9th Cir. 1990).  We review an “order vacating [a] 
maritime attachment for abuse of discretion,” and “review 
any legal conclusions underpinning the order de novo.”  
Equatorial Marine Fuel Mgmt. Servs. Pte Ltd. v. MISC 
Berhad, 591 F.3d 1208, 1210 (9th Cir. 2010).  A district 
court abuses its discretion if it failed to identify the correct 
legal standard or if its “application of the correct legal 
standard was (1) ‘illogical,’ (2) ‘implausible,’ or (3) without 
‘support in inferences that may be drawn from the facts in 
the record.’”  United States v. Hinkson, 585 F.3d 1247, 1262 
(9th Cir. 2009) (en banc) (quoting Anderson v. Bessemer 
City, 470 U.S. 564, 577 (1985)). 
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III. DISCUSSION 

The district court did not abuse its discretion when it 
determined Plaintiffs failed to satisfy their burden of 
establishing a reasonable probability of success on their veil 
piercing theories.  Plaintiffs failed to contradict Aframax’s 
evidence that the Bergshav Group, Aframax’s parent 
corporate group, did not dominate Bepalo.  The transactions 
at issue required approval from at least one minority 
shareholder director of Bepalo, and one of those minority 
shareholders declared that he exercised his independent 
judgment in approving the transactions.  Plaintiffs failed to 
provide evidence to the contrary.  Consequently, we affirm 
the district court’s decision. 

A. Pre-Judgment Attachment 

As a preliminary matter, we address an unresolved issue 
raised by the district court: the standard that applies to 
determine whether to continue pre-judgment maritime 
attachments.  “Under Rule B of the Supplemental Admiralty 
Rules, [a] plaintiff may attach a defendant’s property if four 
conditions are met: (1) Plaintiff has a valid prima facie 
admiralty claim against the defendant; (2) defendant cannot 
be found within the district; (3) property of the defendant can 
be found within the district; and (4) there is no statutory or 
maritime law bar to the attachment.”  Equatorial Marine, 
591 F.3d at 1210.  Rule E(4)(f), titled “Procedure for Release 
From Arrest or Attachment,” provides: “Whenever property 
is arrested or attached, any person claiming an interest in it 
shall be entitled to a prompt hearing at which the plaintiff 
shall be required to show why the arrest or attachment should 
not be vacated or other relief granted consistent with these 
rules.”  A plaintiff indisputably has the burden of justifying 
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continued attachment under Rule E(4)(f).  Equatorial 
Marine, 591 F.3d at 1210.  

We adopt the standard applied by the district court—
probable cause to believe the plaintiff will prevail on the 
merits of its admiralty claim.  Several district courts within 
this Circuit have used this standard, other circuits have 
adopted a similar standard, and such a standard is consistent 
with the procedural posture of Rule E(4)(f) proceedings. 

Though Rule E(4)(f) does not provide the standard by 
which to measure a plaintiff’s burden, “the prevailing test [in 
this Circuit] appears to be a ‘probable cause’ standard that 
requires Plaintiffs to demonstrate the evidence shows a fair 
or reasonable probability that Plaintiffs will prevail on their 
alter-ego claim.”  OS Shipping Co. v. Glob. Mar. Tr. Priv. 
Ltd., No. 11-CV-377-BR, 2011 WL 1750449, at *5 (D. Or. 
May 6, 2011) (emphasis added); see, e.g., Benicia Harbor 
Corp. v. M/V IDA LOUISE, No. 2:23-cv-00205-DJC-CKD, 
2023 WL 7092230, at *2 (E.D. Cal. Oct. 26, 2023); 
Kanaway Seafoods, Inc. v. Pac. Predator, No. 3:22-cv-
00027-JMK-KFR, 2022 WL 19569230, at *2 (D. Alaska 
July 29, 2022); Sea Prestigio, LLC v. M/Y Triton, No. 
10cv2412-BTM (AJB), 2010 WL 5376255, at *1 (S.D. Cal. 
Dec. 22, 2010); Del Mar Seafoods Inc. v. Cohen, No. C 07-
02952 WHA, 2007 WL 2385114, at *3 (N.D. Cal. Aug. 17, 
2007). 

The probable cause standard as articulated by district 
courts in this Circuit is consistent with other circuits.  Before 
the 1985 amendment to the Rule, the Fourth Circuit adopted 
the probable cause standard in the pre-judgment maritime 
attachment context, see Amstar Corp. v. S/S ALEXANDROS 
T., 664 F.2d 904, 912 (4th Cir. 1981), and it continues to 
apply the probable cause standard, see Addax Energy SA v. 
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M/V Yasa H. Mulla, 987 F.3d 80, 88 (4th Cir. 2021).  After 
Rule E was amended in 1985, the Third Circuit described the 
applicable standard as “whether there were reasonable 
grounds for issuing the arrest warrant.”  Salazar v. Atl. Sun, 
881 F.2d 73, 79 (3d Cir. 1989) (emphasis added). 

The “probable cause” or “reasonable probability of 
success” standard is logical and consistent with Ninth Circuit 
precedent.  In Equatorial Marine, the defendant purchased 
bunkers to fuel its ships from the plaintiff through an 
intermediary.  591 F.3d at 1209–10.  When the intermediary 
became insolvent and failed to pay the plaintiff’s bill, the 
plaintiff sued the defendant under theories of breach of 
contract and unjust enrichment and attached the defendant’s 
ship.  Id. at 1210.  The defendant moved to vacate the 
attachment under Rule E(4)(f), and the district court granted 
the motion.  Id.  In affirming the district court’s decision, we 
explained that a plaintiff is not “required to prove its case 
just to defeat the motion to vacate.”  Id. at 1211.  But the 
plaintiff did have the “burden of showing that it had a valid 
prima facie . . . claim.”  Id.  “Once [the defendant] came 
forward with evidence showing that it contracted with [the 
intermediary], not [the plaintiff], and paid [the intermediary] 
for the bunkers, [the plaintiff] needed to do something to 
contradict this showing.  Because [the plaintiff] failed to do 
this, the district court properly vacated the attachment.”  Id. 

As Equatorial Marine confirms, a plaintiff need not 
prove its case at the Rule E(4)(f) stage.  A standard higher 
than probable cause, such as a preponderance standard, 
would tend to require just that.  See Williamson v. Recovery 
Ltd. P’ship, 542 F.3d 43, 53 (2d Cir. 2008) (“[T]his decision 
does not mean that Plaintiffs’ allegations, if proven, are 
insufficient to prove mismanagement, breach of duty to 
investors, and misuse of corporate entities as to these other 

App.014



14 SIKOUSIS LEGACY, INC. V. B-GAS LIMITED 

corporate Defendants; rather, it means that the evidence 
provided to the district court is insufficient at this stage to 
demonstrate that Plaintiffs have the requisite prima facie 
admiralty claim . . . .” (internal quotation marks omitted)); 
Salazar, 881 F.2d at 79–80 (“The post-arrest hearing is not 
intended to resolve definitively the dispute between the 
parties, but only to make a preliminary determination 
whether there were reasonable grounds for issuing the arrest 
warrant, and if so, to fix an appropriate bond.”).   

For these reasons, we conclude that where a party 
challenges a plaintiff’s Rule B attachment at a Rule E(4)(f) 
hearing, the plaintiff has the burden of establishing probable 
cause to continue attachment of the property.  A plaintiff 
meets his burden by establishing a reasonable probability of 
success as to each element of his claim.  A reasonable 
probability requires less than a preponderance but requires 
more than a mere possibility of success.8  Cf. Nken v. Holder, 
556 U.S. 418, 434–35 (2009) (requiring more than a mere 
possibility of success on the merits and of irreparable injury 
to stay enforcement of a judgment).  Where the defendant 
who requested the Rule E(4)(f) hearing provides evidence 
that undermines an essential element of a plaintiff’s claim, 
the plaintiff then has the burden to submit evidence to the 
contrary or explain why the defendant’s evidence is not 
material to survive a motion to vacate the attachment.  See 
Equatorial Marine, 591 F.3d at 1211.   

 
8 Though this standard permits a significant range of probabilities within 
which a court could determine a plaintiff had shown a reasonable 
probability of success, the range of permissible outcomes gives district 
courts discretion, the exercise of which is reviewed for an abuse of that 
discretion.  See Equatorial Marine, 591 F.3d at 1210. 
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Because we adopt the probable cause standard, the 
district court did not err in applying this standard below.  See 
Hinkson, 585 F.3d at 1262. 

B. Piercing the Corporate Veil 

The district court did not abuse its discretion when it 
determined Plaintiffs had not met their burden of 
demonstrating probable cause to pierce Bepalo’s corporate 
veil.  Plaintiffs failed to provide evidence to contradict 
record evidence that Bepalo was not dominated and 
controlled by the Bergshav Group, the owner of the attached 
Berica, which was necessary to pierce the corporate veil and 
hold any entity within the Bergshav Group liable for 
Bepalo’s debts.9 

Federal courts sitting in admiralty apply federal common 
law when examining corporate identity.  See Pac. Gulf 
Shipping Co. v. Vigorous Shipping & Trading S.A., 992 F.3d 
893, 897 (9th Cir. 2021).  The general rule is that a parent 
entity and its subsidiaries are separate entities.  See Harris 
Rutsky & Co. Ins. Servs. v. Bell & Clements Ltd., 328 F.3d 
1122, 1134 (9th Cir. 2003).  “To pierce the corporate veil, a 
party must show that (1) the controlling corporate entity 
exercises total domination of the subservient corporation, to 
the extent that the subservient corporation manifests no 
separate corporate interests of its own, (2) injustice will 
result from recognizing the subservient entity as a separate 
entity, and (3) the controlling entity had a fraudulent intent 
or an intent to circumvent statutory or contractual 
obligations.”  Pac. Gulf Shipping, 992 F.3d at 898 (cleaned 

 
9 Because we conclude Plaintiffs failed to show probable cause to pierce 
Bepalo’s corporate veil, we need not consider the parties’ arguments 
regarding the requisite degree of Aframax’s involvement in the alleged 
fraud to justify continued attachment of the Berica. 
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up).  The first element has also been described as requiring 
a “unity of interest” between the entities or that the 
subsidiary is a “mere instrumentality” of the parent.  See 
Harris Rutsky, 328 F.3d at 1134–35.  We have recently 
articulated the following non-exhaustive list of indicia courts 
use to determine to pierce the corporate veil: 

(1) disregarding corporate formalities such 
as, for example, in issuing stock, electing 
directors, or keeping corporate records; 
(2) capitalization that is inadequate to ensure 
that the business can meet its obligations; 
(3) putting funds into or taking them out of 
the corporation for personal, not corporate, 
purposes; (4) overlap in ownership, directors, 
officers, and personnel; (5) shared office 
space, address, or contact information; 
(6) lack of discretion by the allegedly 
subservient entity; (7) dealings not at arms-
length between the related entities; (8) the 
holding out by one entity that it is responsible 
for the debts of another entity; and (9) the use 
of one entity’s property by another entity as 
its own. 

Id.  The presence of these indicia is instructive, but not 
determinative of whether a court should pierce the corporate 
veil; instead, courts must look to the “totality of the record 
and circumstances” to determine whether the three elements 
of the test are satisfied: domination, injustice, and ill intent.  
See id. 

Here, the district court properly applied this test and 
considered evidence Aframax provided demonstrating that 
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Bergshav Shipholding AS, Aframax’s parent company, did 
not dominate Bepalo.   

The record supports the district court’s determination 
that Plaintiffs failed to establish the first element of total 
domination.  Aframax filed a copy of Bepalo’s 
Shareholders’ Agreement between Bergshav Shipping Ltd., 
Lorentzens Skibs AS, and Pareto.  The Agreement stated that 
all major decisions, including the sale of vessels, required 
approval of at least one of the two minority shareholder 
directors.  Aframax also submitted a declaration of Nicolai 
Lorentzen, the minority shareholder and director who 
represented Lorentzens Skibs AS at all relevant times.  His 
declaration confirmed that the Bergshav Group owned 51% 
of Bepalo, and that Lorentzens Skibs AS held 10% of 
Bepalo.  Lorentzen also declared: “While the board was 
unanimous in its decisions [related to the relevant 
transactions], I can attest that I did not simply defer to the 
position of Atle Bergshaven or any other board member – I 
believe that each decision reached was appropriate based on 
my own evaluation of the facts.”  These facts support an 
inference that Bepalo was not totally dominated or 
controlled by the Bergshav Group because Lorentzen 
declared that he exercised independent judgment when he 
approved the transactions on behalf of a minority 
shareholder. 

Despite the opportunity for discovery and to depose 
Bergshav Group representatives, Plaintiffs failed to provide 
evidence that contradicted Lorentzen’s explanation that 
minority shareholders, who were not Bergshav Group 
representatives, exercised significant control over Bepalo’s 
challenged transactions.  Further, Plaintiffs failed to oppose 
Lorentzen’s declaration or to make a legal argument that 
would undermine the relevance of these facts, and instead 
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made the conclusory assertion that “domination and control 
of [Bepalo] by the Bergshaven Group . . . [was] 
indisputable” without an evidentiary basis for such assertion.  

Accordingly, the district court’s determination that 
Plaintiffs failed to meet their burden of demonstrating a 
reasonable probability of success on their veil piercing 
theory was not illogical or implausible and was supported by 
facts in the record.  See Hinkson, 585 F.3d at 1262. 

On appeal, Plaintiffs misconstrue the district court’s 
reasoning on this issue.  Plaintiffs argue that the district court 
required them to show that Bergshav Group owned “100% 
of the shares” of Bepalo.  That is incorrect.  Nowhere did the 
district court require Plaintiffs to establish total ownership to 
prove total domination or that Bepalo and Aframax had a 
unity of interest.  Plaintiffs also argue that Aframax did not 
provide evidence that the Shareholders’ Agreement was 
followed or that it had binding effect after Bergshav 
Shipping Ltd. transferred its 51% share of Bepalo to B-Gas 
Holding Ltd.  But it was Plaintiffs’ burden to defend 
continued attachment as to such claims.  And Plaintiffs do 
not argue they requested, and were denied, discovery on the 
validity of the Shareholders’ Agreement, nor do they 
articulate a basis for believing their speculation would be 
supported by evidence had they attempted to discover it.   

Further, Plaintiffs argue the district court excluded their 
factual showing of domination and control from its 
consideration.  To this point, Plaintiffs essentially recount 
the series of transactions that the Bergshav Group undertook 
while restructuring.  Plaintiffs argue they “did show in their 
submissions to the District Court a plan and design,” 
spearheaded by Bergshav Shipholding AS, “to establish a 
new entity controlled by the shareholders of Bepalo (70% by 
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the Bergshaven Group) in order to preserve the equity of the 
shareholders” to Plaintiffs’ detriment.  Accepting this point 
as true, Plaintiffs omit any mention of the minority 
shareholders—including Lorentzen, who declared that he 
exercised his independent judgment in representing 
Lorentzens Skibs AS when he voted to approve the relevant 
transactions.  Plaintiffs do not contend that they were denied 
the opportunity to depose Lorentzen.  They simply failed to 
respond to Lorentzen’s declaration regarding his vote to 
approve the corporate restructuring, even though it refutes 
Plaintiffs’ assertion that the Bergshav Group had “total 
domination” of Bepalo.  See Pac. Gulf Shipping, 992 F.3d at 
898.   

To be sure, the restructuring scheme at issue in this case 
may not have been “above board,” as the district court noted.  
But the Shareholders’ Agreement and Lorentzen’s 
declaration are record evidence that support inferences of 
Bepalo’s independence from the Bergshav Group.  Thus, the 
district court did not abuse its discretion when it found 
Plaintiffs failed to meet their burden of demonstrating a 
reasonable probability that Bepalo was dominated and 
controlled by the Bergshav Group, as required to pierce the 
corporate veil on any theory under Pacific Gulf Shipping.10  
See 992 F.3d at 898; Equatorial Marine, 591 F.3d at 1211. 

To hold any member of the Bergshav Group liable for 
Bepalo’s debts, Plaintiffs needed to pierce Bepalo’s 

 
10 Because we affirm the district court’s finding that Bepalo was 
sufficiently independent of the Bergshav Group for purposes of piercing 
Bepalo’s corporate veil, we need not discuss Plaintiffs’ alternative 
“single business enterprise” theory, which Plaintiffs concede also 
requires a “unity of interest” and ownership between the debtor company 
and the company to be held liable. 
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corporate veil.  Doing so required showing, at a minimum, 
that the Bergshav Group dominated and controlled Bepalo.  
Considering the record evidence before the district court, we 
conclude the district court did not abuse its discretion in 
finding Plaintiffs failed, at this preliminary stage of the 
litigation, on that threshold issue.  

IV. CONCLUSION  

For the above reasons, we affirm the district court’s 
decision granting Aframax’s motion to vacate attachment of 
the Berica. 

AFFIRMED.
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UNITED STATES COURT OF APPEALS 

 

FOR THE NINTH CIRCUIT 

 

SIKOUSIS LEGACY, INC.,  

  

     Plaintiff-Appellant,  

  

BAHLA BEAUTY, INC.; K 

INVESTMENTS, INC.,  

  

  Intervenor-Plaintiffs-  

  Appellants,  

  

   v.  

  

B-GAS LIMITED, AKA Bepalo LPG 

Shipping Ltd.; et al.,  

  

     Defendants-Appellees. 

 

 
No. 23-15245  

  

D.C. No. 3:22-cv-03273-CRB  

Northern District of California,  

San Francisco  

  

ORDER 

 

Before:  BEA, HAMILTON,* and CHRISTEN, Circuit Judges. 

 

Judge Christen votes to deny the petition for rehearing en banc, and Judge Bea 

and Judge Hamilton so recommend.  The full court has been advised of the petition 

for rehearing en banc, and no judge has requested a vote on whether to rehear the 

matter en banc.  See Fed. R. App. P. 35. 

 The petition for rehearing en banc, filed April 8, 2024, Dkt. No. 26, is 

DENIED. 

 

 

  *  The Honorable David F. Hamilton, United States Circuit Judge for the 

U.S. Court of Appeals for the Seventh Circuit, sitting by designation. 
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B-GAS LIMITED A/K/A BEPALO 
SHIPPING LPG LTD.; B-GAS A/S;   
BERGSHAV SHIPPING LTD. ; B-GAS 
HOLDING, LTD; BERGSHAV 
AFRAMAX, LTD; BERGSHAV 
SHIPHOLDING AS; BERGSHAV 
INVEST AS; LPG INVEST AS; ATLE 
BERGSHAVEN 

                                                   

                Defendants 

Case No. 3:22-cv-03273-CRB 

 

ADMIRALTY 

 

HON. CHARLES R. BREYER 

 

 

Hearing Date __________________________ 

 

PLAINTIFFS’ NOTICE OF MOTION AND MOTION FOR RELIEF FROM ORDER 
PURSUANT TO FED. R. CIV. P. 60(b)(5)  

 PLEASE TAKE NOTICE that on ____________________ at ____________________ 

before the Honorable Charles R. Breyer, United States District Judge, in Courtroom _________ of 

the United States District Court for the Northern District of California, located at 

_______________, Plaintiff Sikousis Legacy, Inc., and Intervenor Plaintiffs Bahla Beauty, Inc. and 

K Investments, Inc., will move for relief and to vacate the Court’s orders [Dkt. 66 and Dkt. 70] 
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pursuant to Federal Rules of Civil Procedure 60(b)(5).   This motion will be based on the within 

memorandum of points and authorities, supporting declaration of Norwegian Advocate Kristian 

Lindhartsen, declaration of George A. Gaitas, and on the exhibits attached therewith.   

 Plaintiffs respectfully request an expedited hearing on this Motion as the Plaintiffs deadline 

to petition the Supreme Court for certiorari in this case is July 30, 2024.  Good cause is further 

warranted as Defendants have posted a Letter of Undertaking to secure the Plaintiffs claim in this 

case, which becomes void by its own terms once a final non-appealable judgment is issued.    

 

 

Dated: July 2, 2024     GAITAS & CHALOS, P.C. 

      By:  /s/George A. Gaitas   

       George A. Gaitas, Esq. (705176) 

Jonathan M. Chalos, Esq. (3008683) 

       Appearances Pro Hac Vice 

       Attorneys for Plaintiffs 

      Sikousis Legacy Inc., Bahla Beauty, Inc. and 

      K Investments, Inc.     
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COME now Plaintiff Sikousis Legacy, Inc. and Intervenor Plaintiffs Bahla Beauty, Inc. and 

K Investments, Inc. (hereinafter “Plaintiffs” or “Owners”) and petition the Court pursuant to 

Federal Rule of Civil Procedure Rule 60(b)(5) for relief from the Court’s Order entered on January 

19, 2023, Dkt. 661 (the “Vacatur Order”), whereby the Court vacated Plaintiffs’ attachment of the 

motor tanker BERICA, pursuant to Rule B of the Supplemental Rules for Certain Admiralty and 

Maritime Claims of the Federal Rules of Civil Procedure (“Rule B”).   Plaintiff’s cause for this 

Motion is that there have been factual and legal developments since the Vacatur Order that would 

make it inequitable to apply the Vacatur Order prospectively. 

I. SUMMARY OF ARGUMENT 

Plaintiffs respectfully request reconsideration of the Vacatur Order under Federal Rule of 

Civil Procedure 60(b)(5) because a Norwegian court made fact findings, after a full trial on the 

merits, involving the same plaintiffs and some of the same defendants, which are outcome 

determinative in this case.  Specifically, after this Court entered its Vacatur Order, a Norwegian 

court found the defendants liable to the plaintiffs based on different claims and causes of action 

arising from the same events under Norwegian law.  However, in making its order, the Norwegian 

court determined that defendant Atle Bergshaven dominated and controlled the entities that 

comprised the “Bergshav Group” (a/k/a “Bergshav Shipholding AS”) and transferred assets for his 

own benefit, and specifically to the detriment of Plaintiffs. The Norwegian court’s fact finding 

stands in contrast with this Court’s Vacatur Order, which found Plaintiffs failed to meet their 

probable cause burden under Rule B that Bergshaven dominated and controlled the Bergshav 

Group, including Plaintiffs’ judgment debtor B-Gas Limited, a necessary component to pierce the 

corporate veil under Pacific Gulf Shipping Co. v. Vigorous Shipping & Trading S.A., 992 F.3d 893, 

898 (9th Cir. 2021).  In deciding to vacate Plaintiffs’ Rule B attachments for lack of probable cause, 

 
1 A copy of the Court’s Vacatur Order is hereto attached as EXHIBIT D for ease of reference. 
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this Court relied on certain affidavits submitted by the defendants, the substance of which the 

Norwegian court rejected after a full trial.   Accordingly, reconsideration is proper under Fed. R. 

Civ. P. 60(b)(5), which provides a movant relief from a final judgment, order or proceeding if 

applying said judgment or order prospectively would be inequitable.  Plaintiffs’ respectfully submit 

that applying the Vacatur Order prospectively in light of the Norwegian Court’s findings would be 

inequitable.  

II. INTRODUCTION 

This case arises under the Court’s admiralty and maritime jurisdiction from the breach of 

three maritime contracts - bareboat charter parties.  See Dkt. 1. Plaintiffs are the respective owners 

of three Liquid Petroleum Gas (LPG) carriers: ECO CORSAIR; ECO ROYALTY and ECO 

LOYALTY.   They chartered them to B-Gas Limited (a/k/a “Bepalo”), a company established in 

Cyprus.   

B-Gas Limited was owned 51% by Bergshav Shipping Ltd., another Cypriot company; 10% 

by Lorentzen Skibs AS; and 49% by Pareto Secondary Maritime Opportunity Fund.   

In April 2020, the chartering market for LPG carriers was slowing down.  This created 

problems and opportunities. The problems included softening freight rates; the opportunities 

included the possibility of obtaining discounts on ships chartered-in on high daily hire rates.  B-

Gas Limited tried to obtain discounts and Plaintiffs declined.   

Following Plaintiffs’ refusal, the ultimate controlling shareholder of B-Gas Limited and 

Bergshav Shipping Ltd., Atle Berhshaven, a Norwegian national who controlled these companies, 

through his 100% controlled Bergshav Shipholding AS a/k/a the Bergshav Group, set out a plan to 

reshuffle the holding structure of Bergshaven’s Cypriot business to separate its valuable assets from 

its liabilities. 

First, in order to separate its assets from its liabilities, the 51% share of Bergshav Shipping 
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Ltd. in B-Gas Limited was sold to a new subsidiary of Bergshav Shipholding AS – B-Gas Holding 

AS – for the ludicrous price of $1 (One U.S. Dollar).   Second, the valuable substantial shipping 

assets and business of B-Gas Limited were stripped off and transferred to LPG Invest AS – a newly 

minted Norwegian entity controlled by the shareholders of B-Gas Limited.  The transfer of the B-

Gas Limited assets was disguised as a sale to LPG Invest AS to provide B-Gas Limited with 

temporary liquidity. Third, unless Plaintiffs made substantial concessions in the hire rates under the 

bareboat charters, B-Gas Limited would repudiate its obligations to creditors, and institute its own 

voluntary insolvency in Cyprus, thereby leaving Plaintiffs “holding the bag.”     

In June 2020, the assets of B-Gas Limited were “sold” to LPG-Invest AS.   None of this 

was disclosed to Plaintiffs through October 2020.   After several failures of B-Gas Limited to pay 

the full amount of the agreed daily hire on the three (3) vessels, Plaintiffs commenced arbitration 

in London to recover their damages.  On October 13, 2020, B-Gas Limited expressly repudiated 

the charter parties and went into voluntary insolvency in Cyprus.   

To secure their arbitration awards Plaintiffs filed suit under Rule B in the Northern District 

of California for the attachment of the tanker BERICA, owned by Bergshav Aframax Ltd., another 

Bergshaven Cypriot Company 100% owned by Bergshav Shipping Ltd., and in turn 100% owned 

by Bergshav Shipholding AS.  The owners of the BERICA posted a P&I Club letter of undertaking 

(“LOU”), in the amount of USD 10,200,000 (Ten Million Two Hundred Thousand Dollars) as 

substitute security for the release of the vessel.   

The owners of the BERICA next moved to vacate the attachment. The Court, on January 

19, 2023, vacated the attachment for lack of probable cause.  Plaintiffs filed an appeal in the Ninth 

Circuit Court of Appeals (“Ninth Circuit”), heard on February 13, 2024.  On March 25, 2024, the 

Ninth Circuit affirmed the District Court’s Vacatur Order, holding: “Plaintiffs failed to provide 
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evidence to contradict record evidence that Bepalo2 [f/k/a B-Gas Limited] was not dominated and 

controlled by the Bergshav Group, the owner of the attached Berica, which was necessary to pierce 

the corporate veil and hold any entity within the Bergshav Group liable for Bepalo’s debts.” 

Sikousis Legacy, Inc. v. B-Gas Ltd.., 97 F.4th 622, 630 (9th Cir. 2024).  Plaintiffs applied to the 

Ninth Circuit for a rehearing en banc, which was denied on May 1, 20243.  

III. PROCEEDINGS IN NORWAY 

After the Court entered the Vacatur Order, Plaintiff pursued a civil action sounding in tort 

in Norway against Atle Berghaven, and also against LPG Invest AS, the Norwegian corporate entity 

that Bergshaven and his fellow directors of B-Gas Limited and its shareholders used as a conduit 

to strip-off all of its assets. That civil action, though based on different causes of action, made fact 

finding determinations regarding Atle Bergshaven’s bad acts, and his domination and control of 

companies made defendants in the instant proceeding, that are material to the Court’s disposition 

of Plaintiffs’ claims in this case.  In light of the Norwegian court’s factual findings, it would be 

inequitable for the Court to apply its Vacatur Order prospectively.     

The Norwegian court that tried the case against Atle Bergshaven and LPG Invest AS, after 

a full trial, handed down its decision on the merits on April 26, 2024, holding the said parties liable 

to these same Plaintiffs in tort under Norwegian law.   

 The only identifiable res against which Plaintiffs might be able to satisfy their maritime 

arbitration awards is the LOU posted by defendants as substitute security for the BERICA’s release. 

This is because within two years of the takeover of all of B-Gas Limited’s assets by LPG Invest AS 

they were sold by Atle Bergshaven, to an unrelated concern, Eitzen Avanti, for an undisclosed 

 
2 Bergshaven renamed B-Gas Limited “Bepalo” shortly before procuring its insolvency in order to 

not damage the “B-Gas” brand in the marketplace, as Bergshaven would carry on business in the 

shipping sector.  
3 Plaintiffs’ deadline to submit its petition for certiorari to the Supreme Court is July 30, 2024 and 

Plaintiffs respectfully request an expedited hearing on this Motion.  
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amount, leaving LPG Invest AS an empty shell.  Following the Vacatur Order, the fixed assets of 

the defendants were monetized, ring-fenced, and put beyond the reach of creditors.  Moreover, the 

LOU, by its own terms, will become void once the issues in contention are resolved by a final non-

appealable judgment.  See Letter of Undertaking hereto attached as EXHIBIT A at p 2. 

A. The Norwegian Court Judgment and Findings Contrasted with the Vacatur Order  

The civil action that Plaintiffs pursued in the Agder District Court in Norway (the 

“Norwegian Court”) is styled “K Investments Inc., Bahla Beauty Inc. Sikousis Legacy Inc. versus 

Atle Bergshaven, and LPG Invest AS”, No. 23-072215TVI-TAGD/TARD.   A copy of the 

Norwegian Court’s original judgment in Norwegian and in English translation, both duly 

authenticated, are hereto attached as EXHIBIT B, which is also referred to hereunder as the “Agder 

Judgment”.   The witnesses who appeared in the Norwegian Court and gave live testimony on 

behalf of the defendants included: 1) Atle Bergshaven; 2) Andreas Hannevik (Chief Financial 

Officer of the holding company Bergshav Shipholding AS) appearing on behalf of LPG Invest AS; 

3) Nicolay Eirik Lorentzen and Richard Jansen, directors of B-Gas Limited and LPG Invest AS; 

and 4) Johan Bringsverd, an LPG Invest AS Auditor.  See Declaration of Norwegian Advocate 

Kristian Lindhartsen hereto attached as EXHIBIT C. The parties to the Norwegian proceedings 

had ample opportunity to put before the court testimonial and documentary evidence in support of 

their respective positions.   

The final judgment of the Norwegian court was a follows:  

 

1. Atle Bergshaven and LPG Invest AS are ordered – in solidum – to pay to K 

Investments Inc, Bahla Beauty Inc and Sikousis Legacy Inc 675,000 – sixhundred 

and seventy-five thousand – US dollars (USD) within 2 – two – weeks after service 

of the judgment with the addition of late interest until payment is made.  

 

2.  K Investments Inc, Bahla Beauty Inc and Sikousis Legacy Inc are ordered to pay 

Atle Bergshaven and LPG Invest AS 1,678,993 – one million six hundred and 

seventy-eight thousand nine hundred and ninety-three – Norwegian kroner(NOK) 

within 2 February 2020 – two – weeks of service of judgment. 
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Agder Judgment, Exhibit B at p. 34. 

 

 These damages and costs are distinct from those awarded in the London arbitrations for the 

breach of the 3 maritime contracts Plaintiffs seek to enforce under Rule B.  In Norway, Plaintiffs’ 

claim was for tort damages for the named defendants’ liability under Norwegian law in respect of 

their actions in the governance of B-Gas Limited.  

 Nevertheless, the adjudication of the claims dealt with by the respective courts in Norway 

and in the U.S.A. involved some issues that were identical.  In the case before this Court, Plaintiffs’ 

claim was whether the parties named defendants in the respective quasi-in-rem consolidated actions 

were liable based on their alter ego relationship with B-Gas Limited and, therefore, required to pay 

the respective maritime arbitration awards. In the case in Norway, the Norwegian Court considered 

the self-serving control exercised by Atle Bershaven over B-Gas Limited and LPG Invest AS and 

the common ownership and control over these business entities by identical shareholders and 

boards of directors to the detriment of creditors.   The identical issues that the Vacatur Order and 

the Agder Judgment dealt with are the issues Plaintiffs respectfully request this Court to reconsider 

in deciding this Motion. 

 In its Vacatur Order, this Court specifically relied on the declaration of Nicolai Lorentzen, 

a co-owner of Lorentzen Skibs AS, and one of the directors of B-Gas Limited. Lorentzen, an 

individual officer of the 10% minority shareholder of B-Gas Limited, declared that he did not 

“…simply defer to the position of Atle Bergshaven or any other board member—I believe that each 

decision reached was appropriate based on my own evaluation of the facts.”4 

 On the strength of the Lorentzen declaration, this Court reasoned: 

This declaration supports Aframax’s positions, both about Bepalo’s independence 
 

4 It is worth noting that the Lorentzen declaration on which the Court relied was not made under 

penalty of perjury and was expressly governed by Norwegian Law and was subject to Norwegian 

jurisdiction.  Dkt 62-5, at p. 3.  For these reasons the validity of this declaration for purposes of the 

motion to vacate attachment was and remains dubious. 
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and about the specific decisions in Spring and Summer 2020. Given this additional 

evidence, Plaintiffs have failed to demonstrate that Bepalo is an alter ego of 

Bergshav Shipholding AS such that a judgment against Bepalo can be collected 

against another entity within that group. “The first and most critical link in the alter-

ego chain (i.e., from the alleged debtor-obligor Bepalo to its parent company) is 

therefore missing. See Aframax Sup. Br. at 11. 

 

See Vacatur Order, Exhibit D at p. 13 

 The Ninth Circuit also accepted this Court’s reasoning specifically with reference to the 

Lorentzen declaration.  It summarized this in its opinion as follows: 

To hold any member of the Bergshav Group liable for Bepalo’s debts, Plaintiffs 

needed to pierce Bepalo’s corporate veil. Doing so required showing, at a minimum, 

that the Bergshav Group dominated and controlled Bepalo. Considering the record 

evidence before the district court, we conclude the district court did not abuse its 

discretion in finding Plaintiffs failed, at this preliminary stage of the litigation, on 

that threshold issue. 

 

Sikousis Legacy, Inc. v. B-Gas Ltd., 97 F.4th 622, 633 (9th Cir. 2024).  

 Conversely, after a full trial on the merits, in which Lorentzen testified live as a witness, the 

Norwegian Court assessed personal liability and damages against defendants Atle Bergshaven and 

LPG Invest AS and in favor of Plaintiffs for the claims arising from the stripping of B-Gas 

Limited’s assets by Atle Bergshaven and LPG Invest AS.  Specifically, with reference to the acts 

of the respective boards of directors of LPG Invest and B-Gas Limited, the Norwegian Court made 

the following findings: 

1. “The court has concluded that in June/July 2020 it appeared likely 

to the board of directors of both LPG Invest and B-Gas that the 

agreements actually entailed a significant transfer of assets from B-

Gas Ltd. to LPG Invest at the expense of the creditors.” Agder 

Judgment, Exhibit B at p. 26. 
 

2. “In the court's view, voluntarily granting credit for just under 50 

percent of the purchase price, which according to its own 

calculations was not sufficient to avoid insolvency, is clearly 

irresponsible and disloyal to the company’s contractors, including 

the Stealth companies5. The contracting parties had reasonable 

grounds to ensure that B-Gas assets were not sold on terms that so 

 
5 Plaintiffs in this action are the “Stealth companies” referred to.  
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heavily favoured the buyer, to the detriment of the company’s 

creditors.”  Agder Judgment, Exhibit B at p. 26. (emphasis added). 

 

3. “The defendants maintain that the boards of LPG Invest and B-Gas 

Ltd were loyal to the advice and instructions given by professional 

parties, such as lawyer Eilertsen6 of Wikborg Rein and auditor Johan 

Bringsverd. In the Court's view, the transaction was highly 

favourable for LPG Invest given that B-Gas Ltd had a very weak 

financial situation. The Court is of the opinion that this was not 

necessarily identified in the reports that were obtained. It is the 

board’s responsibility to make decisions that are in the best interest 

of the company interest, regardless of professional advice when the 

risk of bankruptcy was imminent.”  Agder Judgment, Exhibit B at 

p. 26. 

 

4. “The Court also notes that the Board did not obtain an independent 

professional assessment of whether the transactions were necessary 

and sufficient means to solve B-Gas Ltd's short-term and long-term 

financial problems, which they should have done to secure B-Gas 

Ltd's creditors in a situation where the sale occurred to related 

parties.” Agder Judgment, Exhibit B at p. 26. 

 

 With regard to the domination and control of B-Gas Limited by Atle Bergshaven, the 

Norwegian Court made the following relevant findings of fact: 

5. “Through his ownership interests in the companies Bergshav 

Holding and Bergshav Invest, Atle Bergshaven was the majority 

shareholder in both the buyer company LPG Invest and the selling 

company B-Gas Ltd. He was chairman of both companies. He was 

well acquainted with the companies' financial situation and had a 

decisive influence over disposition of B-Gas’s assets.  Agder 

Judgment, Exhibit B at p. 26. (emphasis added). 

 

7. “However, the court has concluded that carrying out the sale with 

the credit terms granted to LPG Invest gave rise to liability and that 

Bergshaven exploited his position as chairman and majority 

shareholder in B-Gas to transfer assets to another company of which 

he was also chairman and part-owner.”7  Agder Judgment, Exhibit 

B at p. 27.  

 

8.   “LPG Invest is the buyer of the vessels and was the company that 

was favoured with values beyond what the company was entitled to.  
 

6 Eilertsen was a member of the board of directors of Bergshav Shipholding AS and was not 

independent of the influence of Atle Bergshaven.  His legal advice was actually provided as an 

advance justification for the sale of the assets of the nearly insolvent debtor to LPG Invest AS. 
7 It is noted that Bergshaven’s controlling interest over LPG Invest AS was 70%. 
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The company’s chairman and board of directors were aware of the 

seller's difficult financial situation, and set terms for the sale resulted 

in losses for B-Gas' creditors. A buyer will – in principle – not be 

liable for the seller's or seller's creditors' losses, but here the 

company was a necessary instrument for the transaction and was the 

party that was unjustifiably transferred the values.  Imposing 

liability for damages as joint liability with Bergshaven satisfies the 

same considerations that are formalised in statutory provisions on 

reversal.  The Court finds that the company LPG Invest is liable for 

damages equivalent to that of the company’s chairman.”  Agder 

Judgment, Exhibit B at p. 28 

 

 In light of these findings of fact, the declaration of Nicolai Lorentzen that this Court relied 

on that he exercised independent judgment in the decision to transfer of the assets of B-Gas Limited 

to LPG Invest AS, does not negate the domination and control of Atle Bergshaven over B-Gas 

Limited [a/k/a Bepalo] in which Lorentzen was content to join, notwithstanding his profession of 

having exercised independent judgment.  These findings state the opposite of what Lorentzen 

represented.  Such words as “decisive influence” and “exploited his position as chairman and 

majority shareholder in B-Gas to transfer assets to another company” denote, if anything, the 

domination and control of Atle Bergshaven over B-Gas Limited.8   

 In its January 19, 2023 Vacatur Order, this Court also remarked with reference to a series 

of transactions on the part of the defendants noting: “These transactions may or may not be above 

board.”  Exhibit D, Dkt. 66, p. 16.  These transactions, according to this Court’s opinion included 

those between “April 2020 and June 2020 in which Bergshav Shipholding AS can be seen directing 

the conduct of its subsidiaries, specifically in connection with B-Gas Ltd. See id. at 8-11.”  Id.  at 

p. 16.  The Ninth Circuit agreed with the possibility that such transactions might not have been 

“above board” but deferred to the Court’s finding that the shareholders’ agreement of B-Gas 

 
8 This is not to say that Lorentzen himself is free from fault as a director of B-Gas Limited, noting 

what the Norwegian Court Judgment states about all of the directors of B-Gas Limited: “The court 

has concluded that in June/July 2020 it appeared likely to the board of directors of both LPG Invest 

and B-Gas that the agreements actually entailed a significant transfer of assets  from B-Gas Ltd to 

LPG Invest at the expense of creditors.” Agder Judgment, Exhibit B at p. 26. 
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Limited and Lorentzen’s Declaration were “record evidence that support inferences of Bepalo’s 

independence from the Bergshav Group”, and that “the district court did not abuse its discretion 

when it found Plaintiffs failed to meet their burden of demonstrating a reasonable probability that 

Bepalo was dominated and controlled by the Bergshav Group, as required to pierce the corporate 

veil on any theory under Pacific Gulf Shipping.”  Sikousis Legacy, Inc. v. B-Gas Ltd., 97 F.4th 622, 

632 (9th Cir. 2024). 

 However, after hearing live testimony, the Norwegian Court found that these specific 

transactions were not above board.  With reference to the legitimacy of the transactions whereby 

the assets of B-Gas Limited were transferred to LPG Invest AS, a sister company entirely controlled 

by insiders, the Norwegian Court held:    

At the time of entering into the agreement with LPG Invest for the sale of the vessels, 

the Board of Directors of B-Gas Ltd and the Board of Directors of LPG Invest were 

aware that the company expected to default on its contractual obligations at the end 

of August 2020. Furthermore, they were aware that the company no longer had 

realizable assets.  

 

It must have appeared clearly probable to both the board and owners of B-Gas Ltd 

and LPG Invest that B-Gas would not survive financially more than shortly after the 

sale of the vessels. They were therefore also aware that B-Gas Ltd could not utilize 

the part of the agreement relating to the leaseback with the credits granted by the 

buyer. In the court's view, the mere imminent risk of liquidation/bankruptcy that 

existed in June/July 2020 is sufficient to deem the agreement unreasonable to the 

detriment of the creditors of B-Gas Ltd.  

 

In the court’s assessment, the board could already foresee when the agreements with 

LPG Invest were entered into, that after a short time it would be necessary to file for 

bankruptcy in B-Gas Ltd. There was no realistic prospect that B-Gas would be able 

to continue operating, even though the board of B-Gas expressed a belief that the 

market would improve. The expectations on which the Board of Directors was based 

with regard to an improvement in the market situation were highly uncertain and 

could not realistically have "saved" the company from bankruptcy. The court refers 

to the fact that the company itself – in its cash flow analysis presented at the board 

meetings in June 2020- calculated a negative cash balance for B-Gas Ltd. for the 

whole of 2020.  

 

The court notes that the board of directors of B-Gas Ltd. did not have any specific 

financing plans that would ensure payment from mid-August 2020 and beyond.  The 

owners of B-Gas had chosen to buy out the vessels from B-Gas rather than inject 
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funds into the company as originally planned, and the company thus had no current 

sources of financing.  

 

Nor did they have any specific analyses at the time of the sale that showed how an 

improved market situation should have specifically reduced the risk of bankruptcy. 

 

Agder Judgment, Exhibit B at p. 25 

 

The court has concluded that in June/July 2020 it appeared likely to the board of 

directors of both LPG Invest and B-Gas that the agreements actually entailed a 

significant transfer of assets from B-Gas Ltd to LPG Invest at the expense of 

creditors.”  

 

Agder Judgment, Exhibit B at p. 26. 

 

 Specifically with reference to the harm caused to Plaintiffs’ interests in the striping off of 

the assets the Norwegian court noted: 

In the court’s view, voluntarily granting credit for just under 50 percent of the 

purchase price, which according to its own calculations was not sufficient to avoid 

insolvency, is clearly irresponsible and disloyal to the company's contractors, 

including the Stealth Companies.  The contracting parties had reasonable grounds 

to ensure that B-Gas's assets were not sold on terms that so heavily favoured the 

buyer, to the detriment of the company's creditors.  

 

Agder Judgment, Exhibit B at p. 26. 

 

Such factual determinations of the issues that were tried by the Norwegian Court would put 

the transactions identified in the Vacatur Order of the District Court in the “not above board” 

category or, to put it another way, in the category where the controlling entity “had a fraudulent 

intent or an intent to circumvent statutory or contractual obligations.” Pacific Gulf Shipping Co., 

992 F.3d at 898.  Thus, the decision of the Norwegian Court that dealt with some of the issues of 

Plaintiffs’ claims on the merits has specifically decided these favorably to Plaintiffs and against the 

Defendants.   

B. Domestication of the Norwegian Judgment and Collateral Estoppel  

 Since the Agder Judgment involves Plaintiffs as claimants and two of the principal 

defendants in the case now before this Court as respondents, Plaintiffs, with this Motion, seek the 
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recognition of the Agder Judgment and the application of its findings on the ultimate issues of fact 

set out in the foregoing as having been already adjudicated, based on principles of collateral 

estoppel.   At this juncture of the proceedings, the jurisdictional basis for Plaintiffs’ application  for 

recognition of the Agder Judgment is based on the continuing jurisdiction of the court in admiralty 

that remains in effect under the terms of the LOU until a final and non-appealable judgment on the 

merits of the pending case; and on the power of the court, in exercising its admiralty jurisdiction, 

to order the defendants who have already furnished security to reinstate that security if this is 

required.  Ventura Packers, Inc. v. F/V Jeanine Kathleen, 424 F.3d 852, 862-863 (9th Cir. 2005).  

Plaintiffs show the Court that the Agder Judgment did dispose of two ultimate issues of fact 

which were critical to the Court’s decision to maintain or vacate its orders for the attachment of the 

BERICA.  These ultimate issues were: (1) whether Bergshav Shipholding AS exercised dominion 

and control over B-Gas Limited; (2) whether in doing so Bergshav Shipholding AS had a fraudulent 

intent or an intent to circumvent statutory or contractual obligations.  See EXHIBIT B. 

The recognition of judgments of foreign country courts is governed by the principles of 

comity as these are set out in in the Supreme Court case of Hilton v. Guyot, 159 U.S. 113, 202 16 

S. Ct. 139, 40 L. Ed. 95 (1895), wherein the Supreme Court of the United States held: 

[W]e are satisfied that, where there has been opportunity for a full and fair trial 

abroad before a court of competent jurisdiction, conducting the trial upon regular 

proceedings, after due citation or voluntary appearance of the defendant, and under 

a system of jurisprudence likely to secure an impartial administration of justice 

between the citizens of its own country and those of other countries, and there is 

nothing to show either prejudice in the court, or in the system of laws under which 

it was sitting, or fraud in procuring the judgment, or any other special reason why 

the comity of this nation should not allow it full effect 

 

 The declaration of Plaintiffs’ Norwegian advocate, Mr. Kristian Lindhartsen, epitomizes 

the due process and procedure that was followed in the trial of the case in the Norwegian Court.  

See EXHIBIT C.    

In determining the effect to give to a foreign judgment, the Court considers whether 
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the judgment satisfies: (1) the Hilton requirements for recognition of a foreign 

judgment; and (2) the requirements for collateral estoppel. See Sluimer v. Verity, 

Inc., 606 F.3d 584, 592 (9th Cir. 2010) (decision of a foreign court may have 

preclusive effect in federal court where issue is identical to the one alleged in the 

prior litigation). 

Santa Margherita, S.p.A. v. Unger Weine KG, No. 2013 U.S. Dist. LEXIS 207719 * 16 (C.D. Cal. 

Aug. 28, 2013).  

 “Collateral estoppel or issue preclusion bars the relitigation of issues actually adjudicated 

in previous litigation between the same parties.” Clark v. Bear Stearns & Co., Inc., 966 F.2d 1318, 

1320-21 (9th Cir. 1992).  Under the federal standard, to foreclose relitigation of an issue under 

collateral estoppel, three elements must be met:  “(1) the issue at stake must be identical to the one 

alleged in the prior litigation; (2) the issue must have been actually litigated [by the party against 

whom preclusion is asserted] in the prior litigation; and (3) the determination of the issue in the 

prior litigation must have been a critical and necessary part of the judgment in the earlier action.”   

Town of North Bonneville v. Callaway, 10 F.3d 1505, 1508 (9th Cir. 1993).   

 The legal test of domination and control in the context of the case before the Court is 

whether “the controlling corporate entity exercise[s] total domination of the subservient 

corporation, to the extent that the subservient corporation manifests no separate corporate interests 

of its own.” Pacific Gulf Shipping Co. v. Vigorous Shipping & Trading S.A., 992 F.3d 893, 898 

(9th Cir. 2021). 

  The Norwegian Court found: “Through his ownership interests, Atle Bergshaven was, in 

the companies Bergshav Holding and Bergshav Invest, the majority shareholder of both the buyer 

company LPG Invest and the selling company B-Gas Ltd. He was chairman of both companies. He 

was well acquainted with the companies’ financial situation and had decisive influence over 

dispositions over B-Gas’s assets.”  Agder Judgment, Exhibit B at p. 26.    Moreover, the same court 

“has concluded that Bergshaven exploited his position as chairman and majority shareholder in B-
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Gas to transfer assets to another company of which he was also chairman and part-owner.”  Id. at 

p. 27.  Though not a word-for-word of the Ninth Circuit legal test of domination and control, the 

sense of what the Norwegian Court found is the same as that expressed in Pacific Gulf.    

 In a like manner, the issue of the corporate veil piercing element that “the controlling entity 

had a fraudulent intent or an intent to circumvent statutory or contractual obligations,” Pacific Gulf 

Shipping, 992 F.3d at 898, is clearly echoed in the assessment of the facts made by the Norwegian 

Court, that “…it appeared likely to the board of directors of both LPG Invest and B-Gas that the 

agreements actually entailed a significant transfer of assets from B-Gas Ltd. to LPG Invest at the 

expense of the creditors.” Agder Judgment, Exhibit B at p. 26.  This is also reflected in the finding 

of the Norwegian Court that “The contracting parties had reasonable grounds to ensure that B-Gas's 

assets were not sold on terms that so heavily favoured the buyer, to the detriment of the company's 

creditors.”  Id., at p. 26. 

 It should be noted that, though the Norwegian Court’s findings relate to Atle Berghaven, 

who is also a named party before this Court, they have collateral estoppel effect also on Bergshav 

Shipholding AS which is in privity with Bergshaven with respect to the action in Norway.  See 

Syverson v. Int'l Bus. Mach. Corp., 472 F.3d 1072, 1078 (9th Cir. 2007) (citations omitted).    

Bergshaven had 100% of the control of Bergshav Shipholding AS and was its chairman. 

 Thus, Plaintiffs would argue that the Agder Judgment constitutes collateral estoppel on the 

two critical issues that the Court dealt with in its Vacatur Order.  Alternatively, even if the Court 

does not consider that the decisions of the two veil piercing issues that were adjudicated amount to 

collateral estoppel, the Agder Judgment against Atle Bergshaven and LPG Invest AS does, 

nevertheless, provide grounds for the Court to stay its Vacatur Order as it provides probable cause 

for the Court to allow Plaintiffs’ claims in this case to be adjudicated on their merits.   
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IV.  OTHER FACTUAL DEVELOPMENTS – THE SELL OFF OF B-GAS ASSETS 

 The sell-off of the shipping assets and business of B-Gas Limited for an undervalue to LPG 

Invest AS in June of 2020 was just the first step in the process of the distancing of Bergshav 

Shipholding AS and Atle Bergshaven from the liabilities it had incurred against Plaintiffs.  On or 

about August 1, 2023, the world learned that the “B-Gas” had been sold lock, stock and barrel to 

Eitzen Avanti AS in a deal made between Bergshav Shipholding AS, a principal named defendant 

in this action, which was 100% controlled by Atle Berghaven.  See press release of Christiania Gas 

hereto attached as EXHIBIT E.  The sale deal included all of the ships that had been stripped off 

B-Gas Limited.  Christiania Gas is none other than B Gas A/S, the Danish corporate entity that was 

indirectly controlled by Atle Bergshaven himself, and a named defendant in this action.  See website 

of Christiania Gas “About us”, hereto attached as EXHIBIT F. 

V. AVAILABILITY OF RELIEF UNDER RULE 60(b)(5) 

 Under the circumstances detailed herein, relief is available to Plaintiffs under Fed. R. Civ. 

P. Rule 60(b)(5).  

In Polar Shipping, Ltd. v. Oriental Shipping Corp., 680 F.2d 627,637 (9th Cir. 1982) the 

Ninth Circuit noted the raison d'être for the attachment remedy formalized in Rule B: “A ship may 

be here today and gone tomorrow, not to return for an indefinite period, perhaps never. Assets of 

its owner, including debts for freights, as in this case, within the jurisdiction today, may be 

transferred elsewhere or paid off tomorrow.”   Likewise, Swift & Co. Packers v. Compania 

Colombiana Del Caribe, S. A., 339 U.S. 684 (1950) recognized that some maritime obligors, at 

times, switch their corporate identities and asset-holding structures to avoid the process of maritime 

attachment and garnishment.  It thereby recognized that equitable remedies such as setting aside 

fraudulent transfers of assets and alter ego-based veil-piercing are available in admiralty attachment 

proceedings.  See Swift & Co. Packers, 339 U.S. at 694-695; 689, at fn. 4. 
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 The above cited cases illustrate the admiralty rules providing the legal backdrop for this 

application.  However, the Court in making its Vacatur Order, after considering the supplemental 

proofs that were submitted by the parties and their respective legal arguments, determined that 

Plaintiffs had not shown probable cause to maintain their attachments.  Nevertheless, this did not 

preclude the parties from litigating other claims and defenses in other jurisdictions, as they did in 

this case, with results that affect the matter now before the Court.   

As this case now stands, the Agder Judgment has adjudicated favorably to Plaintiffs, after 

looking into the merits of the parties’ evidence and arguments, the issues that provide probable 

cause to maintain Plaintiffs’ attachments. It is because of these circumstances that Plaintiffs 

respectfully move the Court for relief pursuant to Fed. R. Civ. P. Rule 60(b)(5). 

Specifically, Fed. R. Civ. P. Rule 60(b)(5) provides in relevant part: 

(b)  Grounds for Relief from a Final Judgment, Order, or Proceeding. On motion 

and just terms, the court may relieve a party or its legal representative from 

a final judgment, order, or proceeding for the following reasons: 

  

 (5)   the judgment has been satisfied, released, or discharged; it is based

 on an earlier judgment that has been reversed or vacated; or applying

 it prospectively is no longer equitable;  

 

 The relief Plaintiffs seek is based on the last component of this rule, viz. that the Court stay 

or vacate the application of its Vacatur Order prospectively to allow Plaintiffs an opportunity to 

have recourse against the substitute security of the LOU that stands in place of the BERICA.    The 

condition that the Court may require of Plaintiffs to satisfy the “just terms” provisions of this rule 

would be for Plaintiffs to prove at trial, with a preponderance of the evidence, that the defendants 

against whom claims were made were the alter egos of B-Gas Limited a/k/a Bepalo.    

 Plaintiffs note that a necessary condition for the availability of the relief Plaintiffs requests 

under Rule 60(b)(5) is that the judgment be “final.”   In this regard Plaintiffs refer to the comments 

of the Advisory Committee Rules-1946 Amendment that: “the addition of the qualifying word 
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“final” emphasizes the character of the judgments, orders or proceedings from which Rule 60(b) 

affords relief; and hence interlocutory judgments are not brought within the restrictions of the rule, 

but rather they are left subject to the complete power of the court rendering them to afford such 

relief from them as justice requires.”   At the same time, the Vacatur Order, following the appeal 

that upheld it, is sufficiently final, by analogy to the category of orders that the Supreme Court in 

Swift & Co. Packers, 339 U.S. at 689, which held are final for purposes of appellate review, even 

though they are interlocutory.  To put it simply, if an order of the court in a Rule B attachment 

proceeding is final for purposes of an appeal, it is also final enough for purposes of reconsideration 

by the court when circumstances make prospective application of the order not equitable, and the 

process of maritime attachment and garnishment thereby ends up becoming an empty rite.  Id. 

 A party seeking relief under Rule 60(b)(5) needs to establish “a significant change either in 

factual conditions or in the law” that warrants relief.  Horne v. Flores, 557 U.S. 433, 447, 129 S. 

Ct. 2579, 174 L. Ed. 2d 406 (2009) (quoting Rufo v. Inmates of Suffolk Jail, 502 U.S. 367, 384, 112 

S. Ct. 748, 116 L. Ed. 2d 867 (1992));  SEC v. Coldicutt, 258 F.3d 939, 941 (9th Cir. 2001); WG 

Security Prods. v. Tyco Int'l Ltd., 2011 U.S. Dist. LEXIS 164796, *5 (C.D. Cal. Mar. 14, 2011).   

Plaintiffs submit that the factual circumstances as, adjudicated and found in the Agder 

Judgment, together with the changes in the asset holding structure of the Bergshav Shipholding AS 

Group, are significant changes that Fed. R. Civ. P. Rule 60(b)(5) contemplates. A case in point with 

several procedural parallels is Licci v. Lebanese Canadian Bank, SAL, 2018 U.S. Dist. LEXIS 

175454, *6 -7 (S.D.N.Y. Oct. 3, 2018).    

The Licci case involved, as this case does, a parallel proceeding in another jurisdiction – 

another U.S. District Court in the DC Circuit – whereby the court first applied collateral estoppel 

to bind the plaintiff to a resolution of an issue resolved in the parallel proceeding.  Subsequently, 

when the DC Circuit reversed the DC District Court in the parallel proceedings, the plaintiff in 
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Licci moved the Southern District of New York under Fed. R. Civ. P. Rule 60(b)(5) for relief from 

its earlier ruling that was based on collateral estoppel.  The Southern District of New York granted 

Plaintiff’s motion.  

 Similarly, as the Southern District of New York did in Licci [Id. at * 9-10], the Court here 

should reject any arguments that Plaintiffs’ conduct in pursuing their remedies in Norway were in 

any way inequitable or prejudicial.  Defendants fully participated in these and were properly 

represented. 

 Finally, the Licci court rejected arguments of the defendants regarding the interest in the 

finality of the judgments/orders based on their full knowledge that the issues of the claim were 

continually being litigated with their full participation.  Id., at *10.   The same considerations apply 

here.  The litigation against the alter ego principal Atle Bergshaven has been underway in Norway 

since May 10, 2023.  Defendants were well aware of its likely impact. 

VI. CONCLUSION 

For the foregoing and what might be added by supplemental briefing and oral argument that 

the Court might require, Plaintiffs respectfully pray that the Court grant Plaintiffs the relief they 

have requested; vacate its earlier Vacatur Order or stay the application of the Vacatur Order 

prospectively upon such terms as the Court considers just, equitable and proper, including keeping 

the LOU in place, and reinstate the case on the docket for trial of all outstanding issues on their 

merits. 

Respectfully Submitted, 

Dated: July 2, 2024     GAITAS & CHALOS, P.C. 

      By:  /s/George A. Gaitas   

       George A. Gaitas, Esq. (705176) 

Jonathan M. Chalos, Esq. (3008683) 

       Appearances Pro Hac Vice 

       Attorneys for Plaintiffs 

      Sikousis Legacy Inc., Bahla Beauty, Inc. and 

      K Investments, Inc.     
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CERTIFICATE OF SERVICE 

 I hereby certify that on July 2, 2024, a true and correct copy of the foregoing was 

electronically filed using the Court’s CM/ECF system and served via Electronic Mail to all 

counsel/individuals of record.  

        _/s/ George A. Gaitas       

        George A. Gaitas 
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APPENDIX D 
 

Norwegian Court Judgment 
K Investments, Inc. v. Atle Bergshaven, et al.  

No. 23-072215TVI-TAGD/TARD (Agder District Court, Norway) 
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CORPORATE DISCLOSURE STATEMENT 

 

Pursuant to Supreme Court Rule 29.6, counsel for: 

 

1. SIKOUSIS LEGACY INC., identifies that it is a subsidiary of 

StealthGas, Inc., the stock of which is listed and publicly traded on 

the NASDAQ. 

 

2. BAHLA BEAUTY, INC., identifies that it is a subsidiary of 

StealthGas, Inc., the stock of which is listed and publicly traded on 

the NASDAQ. 

 

3. K INVESTMENTS, INC., identifies that it is a subsidiary of 

StealthGas, Inc., the stock of which is listed and publicly traded on 

the NASDAQ. 
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