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United States Court of Appeals
for the Ffifth Circuit

United States Court of Appeals

NO. 23"50878 . Fifth Circuit
FILED
e July 29, 2024
, UNITED STATES OF AMERICA, Lyle W. Cayce
Clerk

Plaintiff — Appellee,
versus
GARRY DAVID GALLARDO,

Defendant— Appellant.

Application for Certificate of Appealability
the United States District Court
for the Western District of Texas
USDC No. 5:06-CR-133-1
USDC No. 5:87-CR-98-1

ORDER:

Garry David Gallardo, federal inmate # 41571-080, is in custody
pursuant to his 1987 and 2006 child pornography convictions, Gallardo filed
identical motions under Federal Rule of Civil Procedure 60(b) in each of his
criminal proceedings, attacking his underlying criminal convictions and
contending that the trial courts respectively lacked jurisdiction over his
criminal proceedings and to enter his criminal judgments. The district court
construed the motions as secking relief under 28 US.C. § 2255 and

cdisrissed them without prejudice for lack of jurisdiction for tailure to obtain
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authorization from this court to file a successive § 2255 motion. The district
court also denied Gallardo’s motions to proceed in forma pauperis (IFP) on
appeal, finding that any appeal would “fail to present a good faith non-
frivolous issue.” Gallardo’s notices of appeal are construed as motions for a
certificate of appeatability (COA) to appeal the district court’s dismissal of
his Rule 60(b) motions. See FED. R. App. P. 22(b)(2). Gallardo also moves
for leave to proceed IFP on appeal, to expedite his appeal, and for this court

to protect his constitutional rights.

As a preliminary matter, because Gallardo did not raise in his Rule
60(b) motions his argument that he received ineffective assistance when his
counsel abandoned him with respect to the direct appeal of his 1987
conviction, this court lacks jurisdiction to consider it. See Black v. Davis, 902
F.3d 541, 545 (5th Cir. 2018). Otherwise, to obtain a COA to appeal the
denial of his Rule 60(b) motions, Gallardo must make “a substantial showing
of the denial of a constitutional right,” 28 U.S.C. § 2253(c)(2), by showing
“at least, that jurists of reason would find it debatable whether the [motion]
states a valid claim of the denial of a constitutional right and that jurists of
reason would find it debatable whether the district court was correct in its
procedural ruling,” Stack v. McDaniel, 529 U.S. 473, 484 (2000). Gallardo
fails to make the requisite showing, and, accordingly, his motion for a COA
is DENIED. His motion to proceed [FP on appeal, his motion to expedite
his appeal, and his motion seeking protection of his constitutional rights are
likewise DENIED.,

Gallardo has ignored this court’s previous warnings and has rermained
undeterred by the sanctions previously imposed by continuing to file
frivolous, repetitive, or otherwise abusive motions in this court and the
district court challenging his 1987 and 2006 chuld pornography convictions.
Accordingly, Gallardo is ORDERED to pay a sanction of $3500 to the clerk

of this court, and he is BARRED from filing, in this court or in any court
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subject to this court’s jurisdiction, any pleading based, in whole or in part, on
his child pornography convictions until the sanction is satisfied. In the event
that Gallardo satisfies the $500 sanction, he shall remain BARRED from

filing, in this court or in any court subject to this court’s jurisdiction, any

pleading based, in whole or in part, on his child pornography convictions, ~

unless he first obtains leave of the court in which he seeks to file such

challenge.

Gallardo is further WARNED that he should review any pending
complaints, motions, and appeals and withdraw any that are frivolous or
repetitive, and that failure to withdraw any frivolous or repetitive
proceedings could result in the imposition of monetary sanctions. Finally,
Gallardo is WARNED that filing any frivolous or repetitive pleading or
challenge to his child pornography convictions, in this court or any court
subject to this court’s jurisdiction, will subject him to additional and

progressively more severe sanctions.

Cory f. WiLsON
United States Circuit Judge
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Lockdown Status

This serves as a nollification to the FCI Havzelton inmate
popuiation. The FCI will remain on lockdown status until further
notice. This is the result of an incident which occurred on
September 17, 2024, which involved a staff member. Understand,
these types c¢f incidents will not be tolerated anc will result
in the loss cof pr

security measures. The only means of returning to modified

ivileges as well as increased safety and

operations is through inmates’ strict adherence to the rules,
regulations, and orders put forth by staff. A1l refusais to
cooperate will be met witnh disciplinary action and may result in
extended lock down perliods. Your cooperation is not only
appreciated but expected. Thank you.




