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To the Hon. Elena Kagan, Associate Justice of the Supreme Court of
the United States and Circuit Justice for the Ninth Circuit:

Pursuant to Rule 13.5 Petitioner Jackson Bowers respectfully requests
that the time to file a Petition for Writ of Certiorari in this Court be extended
for 60 days from June 2, 2025 to August 1, 2025.

On March 4, 2025 the Ninth Circuit issued an opinion (Appendix A)
and unpublished memorandum (Appendix B). The jurisdiction of this Court
is invoked under 28 U.S.C. § 1254 (1). Mr. Bowers’ petition for certiorari is
currently due on or before June 2, 2025. This application for extension is
being filed more than ten days before that date in compliance with Supreme
Court Rule 30.2.

The prospective petition will raise the important question of whether
the Constitution guarantees the right to a jury trial in a supervised release
revocation proceeding.

I am unable to research and draft the petition for wit of certiorari
within the 90 days provided by Rule 13 because my caseload and trial
calendar as a Federal Public Defender has not allowed me sufficient time to
fully research and brief the issues at stake. For example, I have a trial
scheduled to begin in the U.S. District Court for the Eastern District of
Washington on June 16, 2025 in United States v. Salinas-Keiffer, Case No.

2:24-CR-112-TOR-1 that has consumed much of my time to prepare for over



the past couple months. This extension is reasonably necessary to enable me
to spend the required time researching and briefing the issue(s) at stake.
Assistant U.S. Attorney, Paul Crane, advised via e-mail the United
States has no objection to the requested extension of time. Petitioner Jackson
Bowers respectfully requests this Court grant him an extension of time up to

and including August 1, 2025 to file his petition for writ of certiorari.

Dated: May 21, 2025
Federal Defenders of Eastern Washington &
Idaho
Attorneys for Jackson Bowers

s/Molly M. Winston

Molly M. Winston, WSBA #50416
601 W. Riverside Ave., Suite 900
Spokane, Washington 99201
(509) 624-7606
molly_winston@fd.org




Service Certificate

I certify that on this date and pursuant to Supreme Court Rule 29, I mailed
the foregoing Application to the United States by U.S. Mail to:

Solicitor General of the United States
Room 5616

Department of Justice

950 Pennsylvania Ave., N.-W.
Washington, DC. 20530-0001

Dated: May 21, 2025
s/Molly M. Winston
Molly M. Winston, WSBA #50416
601 W. Riverside Ave., Suite 900
Spokane, Washington 99201
(509) 624-7606
molly_winston@fd.org
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2 USA v. BOWERS

SUMMARY"*

Criminal Law

The panel affirmed the district court’s revocation of
Jackson Daniel Bowers’ supervised release in a case in
which Bowers argued that Article III, section 2 of the
Constitution affords supervisees the right to a jury trial in
revocation proceedings held under 18 U.S.C. § 3583(e).

In Bowers’ view, Article III and the Sixth Amendment
are independent from each other and the Sixth Amendment
trial-by-jury rights are more limited than those rights under
Article II1.

Joining the Seventh Circuit, the panel held that Article
III’s jury provision and the Sixth Amendment are equivalent
in scope. Although there are textual differences between
Article III’s “all Crimes” and the Sixth Amendment’s “all
criminal prosecutions,” Bowers’ reading of this difference is
not supported by the history of Article III and the Sixth
Amendment. History and precedent make clear that the
Sixth Amendment was meant to complement Article III,
section 2, not to supersede or compete with it. It follows that
a right not triggered by the Sixth Amendment cannot be
independently triggered by Article III.

The panel disposed of Bowers’ other claims in a
concurrently filed memorandum disposition.

* This summary constitutes no part of the opinion of the court. It has
been prepared by court staff for the convenience of the reader.
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OPINION
DE ALBA, Circuit Judge:

Jackson Daniel Bowers challenges his revocation of
supervised release by presenting a novel constitutional
argument: that Article III, section 2 of the Constitution
affords supervisees the right to a jury trial in revocation
proceedings held under 18 U.S.C. § 3583(e).! We disagree
and find that Article III’s jury trial guarantee is equivalent in
scope to the Sixth Amendment’s. As such, Bowers’ Article
III claim is foreclosed by circuit precedent, and we affirm
the revocation of his supervised release.

I. Factual and Procedural Background

In 2019, pursuant to a guilty plea, Bowers was convicted
of possession of heroin with intent to distribute in violation
of 21 U.S.C. § 841(a)(1), (b)(C). He was sentenced to 36
months imprisonment to be followed by three years of
supervised release. In 2023, after Bowers completed his
prison time and while on supervised release, his probation
officer filed two separate petitions with the district court
alleging that Bowers violated his supervised release by
committing two state crimes: (1) fourth-degree assault, and
(2) violating a protective order. The probation officer
recommended the district court revoke Bowers’ supervised
release. While the revocation hearing was pending, Bowers
resolved his criminal charges in state court by entering a
deferral agreement without admitting to guilt.

' We dispose of Bowers’ other claims in a concurrently filed
memorandum disposition.
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Subsequently, the district court held a supervised release
revocation hearing. During the hearing, Bowers invoked his
right to a jury trial.2 The district court denied Bowers’
request and proceeded with the revocation hearing without
empaneling a jury. After receiving evidence and listening to
testimony, the district court found by a preponderance of the
evidence that Bowers committed fourth-degree assault and
violated a protective order in violation of his supervised
release. The district court revoked Bowers’ supervised
release and resentenced him to nine months imprisonment
followed by 36 months of supervised release. Bowers
appealed the district court’s order, arguing that, separate
from the jury trial right contained in the Sixth Amendment,
Article III, Section 2 of the Constitution guarantees the right
to a jury trial at revocation hearings.

II. Legal Standard

We have jurisdiction pursuant to 28 U.S.C. § 1291. We
review de novo a claim that a sentence violates a defendant’s
constitutional right. United States v. Henderson, 998 F.3d
1071, 1073—74 (9th Cir. 2021).

III. Discussion

Bowers, conceding that circuit precedent forecloses any
argument that the Sixth Amendment guarantees supervisees
a right to a jury trial in revocation proceedings,’ urges us to

2 The parties dispute whether Bowers properly raised his Article III
argument below and, therefore, whether we should review his claim de
novo or for plain error. We need not decide this question because,
regardless of the standard of review, the result is the same.

3 We have consistently held that defendants facing revocation of
supervised release pursuant to 18 U.S.C. § 3583(e) have no Sixth
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locate such a right in Article III, Section 2, Clause 3 of the
Constitution. He alleges that the jury trial guarantees in the
Sixth Amendment and Article III are “markedly different”
because the Sixth Amendment limits its scope to “all
criminal prosecutions” while Article III applies to “all
Crimes, except in Cases of Impeachment.” In short, Bowers
sees Article III and the Sixth Amendment as independent
from each other and the Sixth Amendment trial by jury rights
as being more limited than those rights under Article III.
Recently, in a similar claim, the Seventh Circuit declined to
hold that supervisees have a right to a jury trial on supervised
release proceedings under Article IIl. See United States v.
Carpenter, 104 F.4th 655 (7th Cir. 2024). Bowers asks this
Court to create a circuit split by being the first court to hold
otherwise. We decline to do so.

In our system of criminal adjudication, one of the most
fundamental and sacred procedural rights is that of a trial by
jury. Our Founding Fathers considered this right so
important that they enshrined it both in Article III of the
Constitution and in the Sixth Amendment. Article III,
enacted in 1787, states,

The Trial of all Crimes, except in Cases of
Impeachment, shall be by Jury; and such
Trial shall be held in the State where the said
Crimes shall have been committed; but when
not committed within any State, the Trial

Amendment right to a jury trial. See, e.g., United States v. Henderson,
998 F.3d 1071, 1072 (9th Cir. 2021); United States v. Gavilanes-
Ocaranza, 772 F.3d 624, 629 (9th Cir. 2014); United States v. Santana,
526 F.3d 1257, 1262 (9th Cir. 2008); United States v. Huerta-Pimental,
445 F.3d 1220, 1224-25 (9th Cir. 2006).
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shall be at such Place or Places as the
Congress may by Law have directed.

U.S. Const. art. III, § 2, cl. 3. As relevant here, the Sixth
Amendment, which was enacted in 1791, states, in part, that
“[i]n all criminal prosecutions, the accused shall enjoy the
right to a speedy and public trial, by an impartial jury of the
State and district wherein the crime shall have been
committed.” U.S. Const. amend. VI.

Although there are textual differences between Article
III’s “all Crimes” and the Sixth Amendment’s “all criminal
prosecutions,” Bowers’ reading of this difference is not
supported by the history of Article III or the Sixth
Amendment. Article III’s jury provision was enshrined in
the Constitution to preserve the right to a jury trial that was
recognized at common law. See Felix Frankfurter & Thomas
G. Corcoran, Petty Federal Offenses and the Constitutional
Guaranty of Trial by Jury, 39 Harv. L. Rev. 917, 968-70
(1926). During the ratification period, Article III’s jury
provision was heavily scrutinized. See Williams v. Florida,
399 U.S. 78, 86103 (1970) (summarizing the history of the
common law understanding of the right to trial by jury and
the criticism Article III, Section 2 received); see also Callan
v. Wilson, 127 U.S. 540, 549-50 (1888). This scrutiny was
the result of fears that the provision’s general language failed
to preserve certain incidents of the common law rights to a
jury trial such as a “jury of the vicinage” or a right to a jury
trial in civil cases. Williams, 399 U.S. at 92-94 & n.35
(“While Article III provided for venue, it did not impose the
explicit juror-residence requirement associated with the
concept of ‘vicinage.’”); see also Smith v. United States, 599
U.S. 236, 248 (2023). It was also feared that the generality
of Article III’s language would allow for secret trials, for the
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government’s ability to postpone proceedings indefinitely,
or for the use of testimonial hearsay in place of live
testimony. Carpenter, 104 F.4th at 661 (quoting Schick v.
United States, 195 U.S. 64, 78 (1904) and citing Crawford
v. Washington, 541 U.S. 36, 42—47 (2004)).

These concerns “furnished part of the impetus for
introducing amendments to the Constitution that ultimately
resulted in the jury trial provisions of the Sixth and Seventh
Amendments.” Williams, 399 U.S. at 94; see Schick, 195
U.S. at 78 (“[Iln order to meet the objections of its
opponents, and to remove all possible grounds of uneasiness
on the subject, the 6th Amendment was adopted, in which
the essential features of the trial required by § 2 of article 3
are set forth.”). In other words, the Sixth Amendment was
adopted to remedy attacks on Article III, and the Supreme
Court has consistently construed the former as reflecting the
meaning of the latter rather than supplanting it. See Callan,
127 U.S. at 549; Patton v. United States, 281 U.S. 276, 298
(1930), abrogated on other grounds by Williams v. Florida,
399 U.S. 78 (1970); United States v. Wood, 299 U.S. 123,
142-43 (1936); Ex parte Quirin, 317 U.S. 1, 39 (1942);,
Peria-Rodriguez v. Colorado, 580 U.S. 206,210 (2017). For
these reasons, Bowers’ argument that Article III and the
Sixth Amendment trial rights are “markedly different” is
unsupported by history and precedent.

In United States v. Carpenter, the Seventh Circuit
recently rejected a similar claim. After briefly addressing
the history of Article IIl and the Sixth Amendment, the
Seventh Circuit noted that “[h]istory and precedent make
clear that the Sixth Amendment was meant to complement
Article III, § 2, not to supersede or compete with it.” 104
F.4th at 662. It, therefore, held that both provisions are
identical in scope and that “a proceeding that does not trigger
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the Sixth Amendment cannot independently trigger Article
I, § 2.” Id. For the reasons explained supra, we agree with
this reasoning, and we now join the Seventh Circuit in
holding that Article III’s jury provision and the Sixth
Amendment are equivalent in scope.

IV. Conclusion

Current circuit precedent holds that supervisees do not
have a right to a jury trial on supervised release proceedings
under the Sixth Amendment and we are bound by this
precedent. Since Article III’s jury provision and the Sixth
Amendment’s are equivalent in scope, it follows that a right
not triggered by the Sixth Amendment cannot be
independently triggered by Article I1I. Accordingly, Bowers
revocation of supervised release is AFFIRMED.
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UNITED STATES COURT OF APPEALS MAR 4 2025
MOLLY C. DWYER, CLERK
FOR THE NINTH CIRCUIT U.S. COURT OF APPEALS
UNITED STATES OF AMERICA, No. 23-902
_ D.C. No.
Plaintiff - Appellee, 2:19-cr-00051-TOR-1
V.
MEMORANDUM"
JACKSON DANIEL BOWERS,

Defendant — Appellant.

Appeal from the United States District Court
for the Eastern District of Washington
Thomas O. Rice, District Judge, Presiding

Argued and Submitted August 20, 2024
Seattle, Washington

Before: HAWKINS, McKEOWN, and DE ALBA, Circuit Judges.
Defendant-Appellant Jackson Daniel Bowers appeals the district court order
revoking his supervised release and imposing a new sentence.! We have

jurisdiction pursuant to 28 U.S.C. § 1291 and we affirm.

*

This disposition is not appropriate for publication and is not precedent
except as provided by Ninth Circuit Rule 36-3.

! Bowers’ claim that Article III, Section 2, Clause 3 of the Constitution
guarantees the right to a jury trial in supervised release revocation proceedings is
addressed in a concurrently filed opinion.
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1. Bowers claims that the district court admitted hearsay from multiple
declarants in violation of his right to confront witnesses under the Fifth
Amendment’s Due Process Clause and Federal Rule of Criminal Procedure 32.1.
Specifically, at the revocation hearing, a probation officer testified to (1)
statements that Ms. Mendoza provided to a police officer after Bowers allegedly
assaulted her, (2) statements from the police officer who interviewed Ms.
Mendoza, and (3) statements from a police officer who reviewed a jail call in
which Bowers purportedly violated a restraining order. “Although the Federal
Rules of Evidence do not strictly apply to revocation proceedings,” United States
v. Hall, 419 F.3d 980, 987 (9th Cir. 2005), admission of hearsay evidence must
satisfy the Fifth Amendment right to due process. See United States v. Perez, 526
F.3d 543, 548 (9th Cir. 2008). Thus, “every releasee is guaranteed the right to
confront and cross-examine adverse witnesses at a revocation hearing, unless the
government shows good cause for not producing the witnesses.” United States v.
Comito, 177 F.3d 1166, 1170 (9th Cir. 1999); see also Fed. R. Crim. P.
32.1(b)(1)(B)(ii1) (providing for an “opportunity to question adverse witnesses” at
revocation hearings). “[T]he court must weigh the releasee's interest in his
constitutionally guaranteed right to confrontation against the Government's good
cause for denying it.” Comito, 177 F.3d at 1170.

By objecting to the “nature of the proceedings” after the district court

2 23-902
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admitted hearsay statements from Ms. Mendoza, Bowers preserved his claim for
appeal. See Holguin-Hernandez v. United States, 589 U.S. 169, 174 (2020) (“The
question is simply whether the claimed error was ‘brought to the court’s
attention.”” (quoting Fed. R. Crim. P. 52(b))); see also Fed. R. Crim. P. 51(b).
Thus, we review it de novo, Perez, 526 F.3d at 547, and subject it to harmless error
analysis, United States v. Verduzco, 330 F.3d 1182, 1184 (9th Cir. 2003).

Here, the district court erred when it failed to perform the Comito balancing
test or make an express finding that the interests of justice did not require Ms.
Mendoza to appear at the hearing. Comito, 177 F.3d at 1170 (noting that a district
court’s failure to perform the balancing test constitutes error). But the error was
harmless because the probation officer’s testimony had substantial indicia of
reliability and Bowers’ assertion of self-defense implied that an assault occurred.
State v. Pottorff, 156 P.3d 955, 958 (Wash. Ct. App. 2007) (“A defendant asserting
self-defense 1s ordinarily required to admit an assault occurred.”). Further, Bowers
failed to produce evidence to support his self-defense argument.

Because Bowers did not object to the admission of hearsay statements of the
officer who interviewed Ms. Mendoza, we review his claim for plain error. “Plain
error is (1) error, (2) that is plain, and (3) that affects substantial rights.” United
States v. Depue, 912 F.3d 1227, 1232 (9th Cir. 2019) (en banc) (quoting United

States v. Hammons, 558 F.3d 1100, 1103 (9th Cir. 2009)). “If these conditions are

3 23-902
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met, the reviewing court has the discretion to grant relief so long as the error
‘seriously affects the fairness, integrity, or public reputation of judicial
proceedings.’” Id. (quoting Hammons, 558 F.3d at 1103).

The district court committed error, and the error was plain, by failing to
conduct the Comito balancing test. Comito, 177 F.3d at 1170; Valdivia v.
Schwarzenegger, 599 F.3d 984, 990 (9th Cir. 2010) (“The application of a
balancing test to the admission of hearsay evidence in [supervised release]
revocation hearings is not an open question in this circuit.”’). But Bowers’
substantial rights were not affected because the probation officer’s testimony had
substantial indicia of reliability. Bowers impliedly admitted to the assault by
asserting self-defense, and Bowers failed to produce any evidence to support his
defense. See United States v. Olano, 507 U.S. 725, 734 (1993) (stating that an
error “affect[s] substantial rights” when it “affected the outcome of the district
court proceedings.”).

We also review the admission of hearsay statements from the officer who
reviewed the jail call for plain error. As with the admission of the other two
hearsay statements, the district court erred by failing to conduct a Comito
balancing test. But here too, the district court’s error did not affect Bowers’
substantial rights. Although the evidence before the district court lacked indicia of

reliability because the police officer’s statements were neither written nor sworn,
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Bowers admitted to contacting Ms. Mendoza, claiming that the call was accidental.
Nevertheless, he failed to provide evidence to support this defense or explain how
he “accidentally” dialed Ms. Mendoza’s number from jail. Thus, Bowers cannot
show that his substantial rights were affected.

2. We review for plain error Bowers’ claim that the district court violated
the party presentation principle. Bower alleges that the district court was the
“grand jury, prosecutor, petit jury, and sentencing court” and that it left the role of
the prosecution in limbo by not accepting the parties’ recommendation to dismiss
the violations. The party presentation principle requires “the parties to frame the
issues for decision and assign[s] to courts the role of neutral arbiter.” Greenlaw v.
United States, 554 U.S. 237, 243 (2008). Here, the district court did not violate the
party presentation principle because it acted well within its statutory sentencing
discretion, which includes monitoring a defendant’s supervision. See 18 U.S.C. §
3583(a), (e) (authorizing district courts to impose, terminate, extend, or revoke a
defendant’s term of supervised release). Also, the district court’s power to
supervise defendants on supervised release necessarily includes the power to
approve or disapprove any agreement between the prosecution and the defendant.

3. Finally, Bowers claims that the district court has insufficient evidence to
conclude that he violated the terms of his supervised release by committing assault

and violating a protective order. “On a sufficiency-of-the-evidence challenge to a
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supervised release revocation, we ask whether, viewing the evidence in the light
most favorable to the government, any rational trier of fact could have found the
essential elements of a violation by a preponderance of the evidence.” United
States v. King, 608 F.3d 1122, 1129 (9th Cir. 2010) (quoting United States v.
Jeremiah, 493 F.3d 1042, 1045 (9th Cir. 2007)) (internal quotation marks omitted).

As discussed above, the district court had sufficient evidence, including
admissions from Bowers about engaging in the conduct in question, to find him in
violation of his supervised release by a preponderance of the evidence.

AFFIRMED.
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