No. 24A735

IN THE

Supreme Court of the United States

LATRISHA WINDER, INDIVIDUALLY, AS NEXT FRIEND OF J.W., A MINOR, AND
AS PERSONAL REPRESENTATIVE OF THE ESTATE OF STEPHEN WAYNE WINDER,
DECEASED; LILY WINDER; STEPHEN TYLER WINDER; KOLENE WINDER, AS NEXT FRIEND
OF E.W., A MINOR
Petitioners

V.

JOSHUA M. GALLARDO; ROBERT TRAVIS BABCOCK; YOUNG COUNTY, TEXAS
Respondents

APPLICATION FOR EXTENSION OF TIME TO FILE
PETITION FORAWRIT OF CERTIORARI

TO: The Honorable Samuel A. Alito, Jr., Associate Justice of the Supreme
Court of the United States and Circuit Justice for the United States
Court of Appeals for the Fifth Circuit
Pursuant to Supreme Court Rule 13.5 and 28 U.S.C. § 2101(c), Petitioners?

respectfully request an additional extension of twenty days to file a petition for a writ

of certiorari to the United States Court of Appeals for the Fifth Circuit in Latricia

Winder et al. v. Joshua Gallardo, et al., No. 24-10017.

1 Petitioners are Latrisha Winder, Individually, as next friend of J.W., a minor, and as
personal representative of the Estate of Stephen Wayne Winder, Deceased; Lily Winder;
Stephen Tyler Winder; and Kolene Winder, as next friend of E.W., a minor.



The Fifth Circuit's opinion, filed on September 27, 2024, is attached as
Appendix A. The Fifth Circuit's judgment was also filed on September 27 and is
attached as Exhibit B. A timely petition for rehearing en banc was denied on
November 5, 2024 in an order attached as Appendix C. This Court has jurisdiction to
review the Fifth Circuit's judgment pursuant to 28 U.S.C. § 1254,

On January 19, 2025, Justice Alito granted a fourteen-day extension to file a
petition for a writ of certiorari, extending the time to and including February 17,
2025. Because February 17, 2025 is a federal legal holiday—Washington'’s Birthday—
the February 17, 2025 deadline is extended to February 18, 2025. Sup. CT. R. 30.1
(citing 5 U.S.C. § 6103). This application is filed more than ten days before that date.
The requested twenty-day extension would extend that due date to March 10, 2025.
As explained below, this additional twenty-day extension is sought because
Petitioners are in the process of engaging new lead counsel in this important case.

As grounds for this request, Petitioners state as follows:

1. This case involves these important questions:

a. Whether the Fifth Circuit's application of its judicially created
exigent-circumstance test for a claim for disability discrimination
involving law enforcement under Title Il of the Americans with
Disabilities Act? (Appendix A at 12) conflicts with the ADA and with

other circuits.? Here, the county received a call for a welfare check,

242 U.S.C. §§ 12102(1), 12112(b)(5)(A), 12132; 28 C.F.R. § 35.108(d)(2)(ii), (iii)(K).

3 Hainze v. Richards, 207 F.3d 795, 801-02 (5th Cir. 2000) (creating exigent-circumstances
exception and holding Title 11 does not apply to officer’s on-the-street response before officer’s
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was informed of the subject's mental-illness disability in that call,
and failed to make reasonable accommodations for the subject’s
disability before and while responding to the call.

b. Whether a Fourth Amendment violation occurred in the shooting
death of a mentally ill and emotionally disturbed man in his own
home by a 23-year-old rookie sheriff’'s deputy who entered the home*
during a welfare check without a warrant and without exigent
circumstances—any exigent circumstances had dissipated—and

confronted and killed the man, a husband and father of four.5

securing scene and ensuring no threat to life). But see, e.g., Sheehan v. City & Cnty. of San
Francisco, 743 F.3d 1211, 1233 (9th Cir. 2014), rev'd in part on other grounds, cert. dism'd in
part as improvidently granted, 575 U.S. 600 (2015) (“there is a triable issue whether the
officers failed to reasonably accommodate Sheehan’s disability when they forced their way
back into her room without taking her mental illness into account or employing generally
accepted police practices for peaceably resolving a confrontation with a person with mental
illness”); Seremeth v. Bd. of Cnty. Comm’rs Frederick Cnty., 673 F.3d 333, 337-39 (4th Cir.
2012) (law enforcement must make reasonable modifications in policies, practices, or
procedures when necessary to avoid disability discrimination).

4 Kyllo v. United States, 533 U.S. 27, 37 (2001) (“there is certainly no exception to the warrant
requirement for the officer who barely cracks open the front door and sees nothing but the
nonintimate rug on the vestibule floor”); id. (“we made clear that any physical invasion of the
structure of the home, ‘by even a fraction of an inch,” was too much”) (quoting Silverman v.
United States, 365 U.S. 505, 512 (1961)).

5 This question will fairly comprise whether the deputy’s unconstitutional entry invokes the
Fifth Circuit's questionable “moment-of-threat” doctrine on Petitioners’ excessive-force claim.
On October 4, 2024, the Court granted “cert.” on the Fifth Circuit’s moment-of-threat doctrine
in Barnes v. Felix, No. 23-1239, and Barnes was argued on January 22, 2025. The deputy’s
unconstitutional entry led to the putative moment of threat and the shooting of a man who
Petitioners plausibly pleaded was unarmed, and which, but for the moment-of-threat
doctrine, should result in denial of qualified immunity at the pleadings stage on Petitioners’
excessive-force claim.



c. Whether the Court should reexamine and overrule its precedent on
qgualified immunity in civil actions under 42 U.S.C. § 1983 (Appendix
A at 6) in light of recent scholarship and continued criticism of
qgualified immunity by Justices, Judges, and scholars.®

2. Good cause exists for the requested twenty-day extension for filing the
petition. Petitioners are in the process of engaging Shay Dvoretzky of Skadden, Arps,
Slate, Meagher & Flom LLP, a member of the Bar of this Court, as lead counsel of
record. Mr. Dvoretzky needs additional time to finalize his and his firm’s engagement
and to adequately familiarize himself with this case to prepare an adequate petition
for a writ of certiorari.” Respondents oppose this application.

Therefore, Petitioners respectfully request a twenty-day extension for their
petition for a writ of certiorari, rendering it due on March 10, 2025. This short
extension is not sought for the purpose of delay but to enable Petitioners’ counsel
additional time to engage Supreme Court counsel and to prepare an adequate petition

for a writ of certiorari in this important case.

6 Price v. Montgomery Cnty., 144 S. Ct. 2499, 2500 & n.2 (2024) (Sotomayor, J., respecting
the denial of certiorari) (“recent scholarship details that the 1871 Civil Rights Act included
language abrogating common-law immunities that was, for unknown reasons, omitted from
the first compilation of federal law”) (citing Alexander A. Reinert, Qualified Immunity’s
Flawed Foundation, 111 CAL. L. Rev. 201, 235 (2023)); Baxter v. Bracey, 140 S. Ct. 1862,
1864-65 (2020) (Thomas, J., dissenting from cert. denial) (“There likely is no basis for the
objective inquiry into clearly established law that our modern cases prescribe. ... | continue
to have strong doubts about our § 1983 qualified immunity doctrine.”); Ziglar v. Abbasi, 582
U.S. 120, 159-60 (2017) (Thomas, J., concurring in part) (“Our qualified immunity precedents
instead represent precisely the sort of ‘freewheeling policy choice[s]’ that we have previously
disclaimed the power to make. ... In an appropriate case, we should reconsider our qualified
immunity jurisprudence.”); Rogers v. Jarrett, 63 F.4th 971, 979-80 (5th Cir. 2023) (Willett,
J., concurring) (citing and discussing Reinert, 111 CAL. L. REv. 201).

7 Mr. Dvoretzky's involvement occurred after Petitioners’ first application for an extension.
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Date: February 5, 2025

Respectfully submitted,

By: _/s/ Stephen W. Kotara
Stephen W. Kotara
(Counsel of Record)
Skotara@CurnuttHafer.com

CURNUTT & HAFER, LLP
301 West Abram Street
Arlington, Texas 76010
(817) 548-1000 — Telephone
(817) 548-1070 — Facsimile

Counsel For Petitioners
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Anited States Court of Appeals

for the FFifth Circuit el
September 27, 2024

No. 24-10017 Lyle W. Cayce
Clerk

LATRISHA WINDER, Individually, as next friend of J.W., a minor and as
personal representative of THE ESTATE OF STEPHEN WAYNE WINDER,
Deceased; L1LY WINDER; STEPHEN TYLER WINDER; KOLENE
WINDER, as next friend of E.W ., a minor,

Plaintiffs— Appellants,
Versus

JosHUA M. GALLARDO; ROBERT TRAVIS BABCOCK; YOUNG
CounTty, TEXAS,

Defendants— Appellees.

Appeal from the United States District Court
for the Northern District of Texas
USDC No. 7:23-CV-59

Before JONES, WILLETT, and ENGELHARDT, Circuit Judges.

PER CURIAM:

Upset that he saw Facebook messages between his wife and her ex-
husband, Steve Winder became suicidal. Later that night, his wife Latrisha
(who was out of state for National Guard training) called her mother and told

her that Steve had sent her pictures in which he was holding a gun to his head.
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Latrisha called the Young County Sheriff’s department for a welfare
check. Deputy Joshua Gallardo arrived and, after hearing Steve shout from
within, opened the front door. Steve’s mother-in-law indicated he was armed
and walking to the nearby bedroom door. Deputy Gallardo yelled at Steve to
put the gun down before fatally shooting him. Appellants sued for (1) war-
rantless entry, (2) excessive force, (3) supervisory liability, (4) Monell liabil-
ity, and (5) ADA violations. The District Court dismissed the case at the
12(b)(6) stage. It did so correctly.

First, Steve’s suicidality, combined with his possession of the means
to follow through (the gun), created exigent circumstances excusing the need
for a warrant. Second, an objectively reasonable officer in Deputy Gallardo’s
shoes wouldn’t need for Steve to point the gun at him before using deadly
force under the facts as pled and from what can be seen in Deputy Gallardo’s
body cam footage, defeating the excessive force claim. 7%:rd, there is no un-
derlying constitutional violation to support a claim for supervisory or Monell
liability. Fourth, Title II of the ADA (which Appellants sued under) doesn’t
support claims where police officers faced exigent circumstances, such as
those created by which Steve’s suicidality. We AFFIRM.

I. BACKGROUND
A. Factual

Steve was enjoying an afternoon of swimming and drinks with family
and friends when he accidentally got in his pool with his cell phone. So he
went inside his house and charged his wife Latrisha’s old cell phone. She was
in Fort Lee, Virginia training for the National Guard at the time. On her
phone, he found private Facebook messages between Latrisha and her ex-
husband. Latrisha’s ex-husband wanted to get back together, but she

declined.
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Presumably upset, Steve walked next door to show the messages to his
mother-in-law, Lou Anne Phillips, around 4:00 p.m. Lou Anne sympathized
with Steve, agreeing that Latrisha should have told him about the messages
while emphasizing that Latrisha declined her ex-husband’s advances. Steve
went home, but later that evening Lou Anne began receiving texts from
Latrisha expressing concern that she couldn’t reach Steve and was worried
about him because of his history of excessive drinking and mental illness,
namely depression. Lou Anne went over to check on Steve, let him use her
phone to call Latrisha, and took Steve’s daughter J.W. back to her house at
Steve’s request.

Around 7:00 p.m. Latrisha called Lou Anne again, telling her that
Steve sent pictures of himself holding a handgun under his chin and to his
head, stating that he “could not bear it anymore.” Lou Anne went to check
on Steve again. Around the same time, Latrisha called the Young County
Sheriff’s Department to request a welfare check for Steve, informing officers
that Steve had sent pictures holding a gun to his head.

Deputies Gallardo and Dwyer were dispatched to the Winders’ home,
driving in separate vehicles. Deputy Gallardo got there first, where Steve’s
niece escorted him to the Winders’ front door. Lou Anne heard that someone
was at the door and tried to retrieve the gun from Steve, but Steve got upset,
yelling “I don’t give a [expletive]. This is my home” and took the gun. Steve
was heavily intoxicated at the time, with a BAC of .173.

After hearing Steve shout, Deputy Gallardo opened the door, said

“Hello, Sheriff’s Office,” and remained on the porch.! He received no

! Appellants dispute this and claim that Deputy Gallardo entered the home, but
body camera footage demonstrates that he remained outside the home until after the
shooting occurred. But, as explained below, whether Deputy Gallardo entered the home or
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immediate response, so he called out “Steve” in a louder voice. Steve
responded “What?” from the bedroom, and Lou Anne emerged saying
“We’re right here. Can I help you?” But Lou Anne then saw Steve holding
his gun and approaching the bedroom door. She told Steve to “put it up,”
and informed Deputy Gallardo that “he’s got a gun.” Deputy Gallardo drew
his service weapon, radioed “he’s got a gun, he’s got a gun,” and told Steve
“put it down man, put it down.” Deputy Gallardo then shot Steve once in
the chest. Body cam footage indicates that the above took place over

approximately 28 seconds.

Deputy Dwyer arrived about forty seconds after. The Deputies
entered the bedroom and saw Steve on the floor and his handgun on the bed,
which Deputy Gallardo secured and removed to one of their vehicles. The
Deputies rendered aid until emergency medical services arrived a few

minutes later, but Steve ultimately died.
B.  Procedural

Appellants asserted claims for warrantless entry, excessive force,
supervisory liability, Monell liability, and Americans with Disabilities Act
(“ADA”) violations against Deputy Gallardo, Sheriff Robert Travis
Babcock, and Young County, Texas. Defendants filed a Motion to Dismiss,
which the District Court granted. Appellants timely appealed.

II. STANDARD OF REVIEW

A district court’s FED. R. Civ. Pro. 12(b)(6) dismissal on the
pleadings receives de novo review. Morgan v. Swanson, 659 F.3d 359, 370 (5th

Cir. 2011) (en banc). In conducting that review, we accept “all well-pleaded

not is non-dispositive because Steve’s suicidality and possession of the means to follow
through (the gun) created exigent circumstances justifying warrantless entry. Infra III(B).
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facts as true and draw][s] all reasonable inferences in favor of the nonmoving
party.” Id. We do not, however, “presume true a number of categories of
statements, including legal conclusions; mere labels; threadbare recitals of
the elements of a cause of action; conclusory statements; and naked
assertions devoid of further factual enhancement.” /4. (cleaned up) (quoting
Ashcroft v. Igbal., 556 U.S. 662, 678 (2009)). But while “the court accepts ‘all
well-pleaded facts as true and draw[s] all reasonable inferences in favor of the
nonmoving party,’” “the video depictions of events, viewed in the light most
favorable to the plaintiff, should be adopted over the factual allegations in the
complaint if the video ‘blatantly contradict[s]’ those allegations.” Harmon .
City of Arlington, Tex., 16 F.4th 1159, 1162-63 (5th Cir. 2021) (quoting Scotz
v. Harris, 550 U.S. 372, 380 (2007)) (cleaned up).

The parties disputed in a motion to strike whether the body cam video
was sufficiently referenced to the point of being incorporated in the
complaint; regardless, the District Court noted that it relied solely on the
complaint in dismissing the case and denied that motion as moot. Appellants
nevertheless referenced the video in their complaint and brief, included
several screenshots from the video in their complaint, and caselaw supports
our consideration of the video. See, e.g., Harmon, 16 F.4th at 1162-63 (relying
on appended video evidence to affirm district court’s dismissal of all claims
based on qualified immunity); Hodge ». Engleman, 90 F.4th 840, 843 (5th Cir.
2024); see also, e.g., Salinas v. Loud, No. 22-11248, 2024 WL 140443, at *1
(5th Cir. Jan. 12, 2024) (unpublished).

Qualified immunity protects government officials “from liability for
civil damages insofar as their conduct does not violate clearly established
statutory or constitutional rights of which a reasonable person would have
known.” Harlow v. Fitzgerald, 457 U.S. 800, 818 (1982). To determine
whether a government official is entitled to qualified immunity, we must

decide (1) whether a plaintiff has alleged facts sufficient to establish a
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constitutional violation, and (2) whether the right at issue was clearly
established at the time of the defendant’s alleged misconduct. Pearson .
Callahan, 555 U.S. 223, 231-32 (2009). And we have discretion to determine
the order in which we consider those questions. /4. at 236.

ITI. DISCUSSION
A. Wedecline Appellants’ invitation to upend qualified immunity.

Before delving into their case’s substance, Appellants first request
that we upend qualified immunity outright. This request is, as Appellants
concede, outside our abilities. (“ While this Court cannot abrogate Supreme-
Court authority on QI, Plaintiffs raise it now for potential argument in the
Supreme Court.”). “As a panel of this court, however, we are bound by the
precedential decisions of both our court and the Supreme Court.” Garcia v.
Bleyins, 957 F.3d 596, 602 (citing Vaughan v. Anderson Reg. Med. Ctr., 849
F.3d 588, 591 (5th Cir. 2017)) (rejecting argument to reconsider Fifth
Circuit’s approach to qualified immunity). We decline Appellants’

invitation.

B.  Appellants’ warrantless entry claim.

Appellants argue that Deputy Gallardo’s warrantless entry was an
unjustified violation of Steve’s constitutional rights. Appellees assert
qualified immunity, responding that Deputy Gallardo never entered the
home until after the shooting, and even if he did, Steve’s suicidality created
an exigent circumstance justifying warrantless entry. Even taking
Appellants’ version of the facts as true in the face of body camera footage
demonstrating otherwise, Appellants do not allege facts overcoming an
exigent circumstance under this Circuit’s decision in Rice v. Reliastar Life

Ins., which held that suicidality “may create an exigency . .. so compelling
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that a warrantless entry is objectively reasonable under the Fourth
Amendment.” 770 F.3d 1122, 1131 (5th Cir. 2014).

“[S]earches and seizures inside a home without a warrant are
presumptively unreasonable.” Brigham City v. Stuart, 547 U.S. 398 (2006)
(cleaned up). But the exigent circumstances exception exists, applying when
‘“the exigencies of the situation’ make the needs of law enforcement so
compelling that [a] warrantless search is objectively reasonable under the
Fourth Amendment.” /d. (citation omitted). “The Government bears the
burden of demonstrating exigent circumstances.” United States v. Troop, 514
F.3d 405, 409 (5th Cir. 2008).

Suicidality presents a tragically common example of exigent
circumstances. See, e.g., Rice, 770 F.3d at 1131 (granting qualified immunity)
(“This is not the first time we have encountered a tragic factual scenario like
the one present here: a police officer, in an attempt to aid a potentially
suicidal individual, entered without a warrant and killed the person the officer
was trying to help.”) (collecting cases). Rice squarely confronted the issue of
“whether the exigent circumstances exception to the warrant requirement
may allow for a warrantless entry based on the threat an individual poses to
himself.” Id. And Rice “h[e]ld that the threat an individual poses to himself
may create an exigency that makes the needs of law enforcement so
compelling that a warrantless entry is objectively reasonable under the
Fourth Amendment.” /4. “The need to protect or preserve life or avoid
serious injury is justification for what would be otherwise illegal absent an
exigency or emergency.” Id. (quoting Brigham City, 547 U.S. at 403). “This
need to protect or preserve life is #ot limited to instances where violence is
directed to another person; the need to protect and preserve life can be just
as strong when the violence is directed at one’s self.” /4. (emphasis added)
(citing Fitzgerald v. Santoro, 707 F.3d 725, 731 (7th Cir. 2013)); see also, e.g.,
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Clark, 850 F. App’x at 211 (“The exigency of a credible risk that a person is

about to end their life justifies[]| warrantless entr[y.]”).

Body camera footage shows that Deputy Gallardo did not enter until
after the shooting. But, even if he did, the 911 call made clear that Steve was
suicidal and potentially in possession of a gun, just like the decedent in Rice.
Rice, 770 F.3d at 1132. Thus, Deputy Gallardo’s warrantless entry was
objectively reasonable because it was prompted by credible information that
Steve both “was a suicide risk and had the means to act on it.” Clark ».
Thompson, 850 F. App’x 203, 211 (5th Cir. 2021) (emphasis added); Rice, 770
F.3d at 1132. Deputy Gallardo’s entry was clearly in line with Rice, exigent

circumstances existed, and no constitutional violation occurred.

C.  Appellants’ excessive force claim.

Appellants assert that Deputy Gallardo used excessive force when he
shot Steve, and Appellees counter that Deputy Gallardo’s use of force is
protected under qualified immunity. Excessive force claims must establish
“(1) injury, (2) which resulted directly and only from a use of force that was
clearly excessive, and (3) the excessiveness of which was clearly
unreasonable.” Deville v. Marcantel, 567 F.3d 156, 167 (5th Cir. 2009)
(cleaned up). An injury occurred—Deputy Gallardo shot and killed Steve—
so the analysis hinges on prongs (2) and (3). Deputy Gallardo’s use of force,
viewed “from the perspective of a reasonable officer on the scene,” Graham
. Connor, 490 U.S. 386, 388 (1989), was neither excessive nor unreasonable
because “[a] police officer does not have to permit a suspect to aim his
weapon before answering the threat.” Jones v. Shivers, 697 F. App’x 334, 334
(citing Salazar-Limon v. City of Houston, 826 F.3d at 272, 279 n.6 (5th Cir.
2016).

“Reasonableness” is an objective inquiry: one asks “whether the

officers’ actions are ‘objectively reasonable’ in light of the facts and
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circumstances confronting them, without regard to their underlying intent or
motivation.” Graham, 490 U.S. at 397 (citations omitted). “The
‘reasonableness’ of a particular use of force must be judged from the
perspective of a reasonable officer on the scene, rather than with the 20/20
vision of hindsight.” /4. at 396. And one must account for “the fact that
police officers are often forced to make split-second judgments—in
circumstances that are tense, uncertain, and rapidly evolving—about the
amount of force that is necessary in a particular situation.” 4. at 396-97. To
access reasonableness, we consider three factors that the Supreme Court
outlined in Graham v. Connor: (1) “the severity of the crime at issue,” (2)
“whether the suspect poses an immediate threat to the safety of the officers
or others,” (3) “and whether he is actively resisting arrest or attempting to
evade arrest by flight.” Deville, 567 F.3d at 167 (citing Graham v. Connor, 490
U.S. at 396).

When it comes to deadly force, “[a]n officer’s use of deadly force is
not excessive, and thus no constitutional violation occurs, when the officer
reasonably believes that the suspect poses a threat of serious harm to the
officer or to others.” Manis v. Lawson, 585 F.3d 839, 843 (5th Cir. 2009). And
“if the officer believes the suspect has a gun, the calculation changes—ever
if there was never, in fact, a gun.” Allen v. Hays, 65 F.4th 736, 744 (5th Cir.
2023) (emphasis added). Uses of force may be reasonable when the officer
could reasonably believe the suspect was reaching for or had a gun. See, e.g.,
Ontiveros v. City of Rosenberg, 564 F.3d 379, 385 (5th Cir. 2009) (officer did
not use excessive force even when subsequent search of bedroom revealed 7o
weapons)(“[TThis court has upheld the use of deadly force where a suspect
moved out of the officer’s line of sight and could have reasonably been
interpreted as reaching for a weapon.”); Reese v. Anderson, 926 F.2d 494, 501
(5th Cir. 1991) (police did not use excessive force when a decedent repeatedly

refused to keep hands raised and appeared to be reaching for an object,
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despite the “fact that [the decedent] was actually unarmed.”) (emphasis
added).

Much confusion exists around whether Steve was, in fact, holding a
gun the moment he was shot. The body cam footage is inconclusive: Deputy
Gallardo was standing outside the front door peering into the home after
being informed by Lou Anne that Steve “ha[d] a gun,” so the doorframe
obscures where Steve was standing and footage neither confirms nor denies
that Steve was holding a gun. At the same time, the complaint alleges that
Steve “had gotten up from his chair with Ais gun” and walked “to the
bedroom doorway” while yelling. Lou Anne herself even believed Steve had
a gun, telling him to “put it up” and informing Deputy Gallardo “he’s got a
gun.” And Deputy Gallardo radioed this information, then told Steve “put it
down man, put it down” directly before firing, indicating that he saw (or at
least believed that he saw) Steve holding a gun before firing. But whether
Steve was 7z fact aiming a gun at Deputy Gallardo does not matter—binding
caselaw demonstrates that what matters is whether Deputy Gallardo could
reasonably believe that Steve was reaching for or had a gun. See, e.g., City of
Rosenberg, 564 F.3d at 385.

Taking the facts alleged as true, a reasonable officer in Deputy
Gallardo’s position would have reasonably believed that Steve had or was
reaching for a gun—meaning Steve “pose[d] a threat of serious harm to
[him] or to others.” Manis, 585 F.3d at 843. The body cam footage and
complaint as pled show as much, including (1) the 911 call informing Deputy
Gallardo that Steve had a gun and was in an unstable (indeed suicidal) mental
state, (2) Steve’s walking toward the door while yelling, (3) Lou Anne telling
Steve to “put [the gun] up,” (4) Lou Anne informing Deputy Gallardo that
“he’s got a gun,” and (5) Deputy Gallardo commanding Steve twice to “put
[the gun] down.” Nor would a reasonable officer in Deputy Gallardo’s

position “have to permit [Steve] to aim his weapon before answering the

10
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threat.” Jones, 697 F. App’x at 334; see also Salazar-Limon, 826 F.3d at 279
n.6 (“[W]e have never required officers to wait until a defendant turns
towards them, with weapon in hand, before applying deadly force to ensure
their safety.”) (collecting cases). Deputy Gallardo’s use of deadly force was
neither excessive nor unreasonable under our binding caselaw, meaning no

constitutional violation occurred.
D.  Appellants’ supervisory liability claim.

Appellants also allege a failure-to-supervise claim against Sheriff
Babcock, relying on the single incident exception to do so. Appellants needed
to show “(1) the [sheriff] failed to supervise or train the officer; (2) a causal
connection existed between the failure to supervise or train and the violation
of the plaintiff’s rights; and (3) the failure to supervise or train amounted to
deliberate indifference to the plaintiff’s constitutional rights.” Roberts v. City
of Shreveport, 397 F.3d 287, 292 (5th Cir. 2005). Even assuming arguendo that
there was a failure to supervise, Appellants cannot succeed at the second step

because no violation of rights occurred. Supra III(B)-(C).

E.  Appellants’ Monell claim.

Appellants also levy a Monell claim against Young County.
“[M]unicipal liability under section 1983 requires proof of three elements: a
policymaker; an official policy; and a violation of constitutional rights whose
‘moving force’ is the policy or custom.” Piotrowski v. City of Hous., 237 F.3d
567, 578 (5th Cir. 2001) (citing Monell v. Dep’t of Soc. Servs., 436 U.S. 658,
694 (1978)). “‘[I]t is well established that there must be an underlying
constitutional violation for there to be a claim under Mownell.”” Landry ».
Laborde-Lahoz, 852 Fed. App’x 123,127 (5th Cir. 2021) (quoting 7aste v. City
of Fort Worth Texas, 681 F. App’x 307, 309 (5th Cir. 2017)). But no
constitutional violation took place here. Supra III(B)-(C). So, the Monell

claim lacks an underlying constitutional claim and therefore fails.

11
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F.  Appellants’ ADA claims.

Finally, Appellants argue that Young County violated the ADA. An
ADA plaintiff must show: “(1) that he has a qualifying disability; (2) that he
is being denied the benefits of services, programs, or activities for which the
public entity is responsible, or is otherwise discriminated against by the
public entity; and (3) that such discrimination is by reason of his disability.”
Hale v. King, 642 F.3d 492, 499 (5th Cir. 2011). Key here is Hainze ».
Richards, which foreclosed ADA claims where police officers face exigent
circumstances. See 207 F.3d 795, 801 (5th Cir. 2000) (qualified immunity
case where an officer shot a suicidal, mentally ill man threatening and
advancing toward him with a knife) (Title II of the ADA “does not apply to
an officer’s on-the-street responses to reported disturbances, whether or not
those calls involve subjects with mental disabilities”); see also Windham v.
Harris Cnty., Tex., 875 F.3d 229, 235 (5th Cir. 2017) (ADA allows
“individuals to sue local governments for disability discrimination

committed by police in non-exigent circumstances.” (emphasis added)).

As discussed above, there were indeed exigent circumstances— Steve
“was a suicide risk and had the means to act on it.” Clark, 850 F. App’x at
211 (emphasis added); see supra III(B). These exigent circumstances
(circumstances resembling those in Hasnze itself) foreclose ADA relief. See
207 F.3d at 801. Moreover, Appellants cannot show that Steve was
discriminated against “by reason of his disability” (here, depression).
Appellants point to no facts showing that Deputy Gallardo shot Steve because
Steve was depressed. Instead, they assert that Young County lacked policies
to “protect [Steve’s] welfare” or “respond]] to threatened suicide calls with
well-established crisis intervention techniques, including responding with a
mental-health professional.” But this doesn’t demonstrate that Deputy
Gallardo shot Steve “by reason of” his depression. Deputy Gallardo shot

Steve “by reason of” circumstances that would lead an objectively

12
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reasonable officer to reasonably believe that Steve was reaching for or had a
gun. Supra I11(C).

IV. CONCLUSION

We AFFIRM the District Court in full for the reasons stated.
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Clerk

LATRISHA WINDER, Individually, as next friend of J.W., a minor and as
personal representative of THE ESTATE OF STEPHEN WAYNE WINDER,
Deceased; L1LY WINDER; STEPHEN TYLER WINDER; KOLENE
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for the Northern District of Texas
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JUDGMENT

This cause was considered on the record on appeal and was argued by
counsel.

IT IS ORDERED and ADJUDGED that the judgment of the
District Court is AFFIRMED.
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IT IS FURTHER ORDERED that each party bear its own costs
on appeal to be taxed by the Clerk of this Court.

The judgment or mandate of this court shall issue 7 days after the time
to file a petition for rehearing expires, or 7 days after entry of an order denying
a timely petition for panel rehearing, petition for rehearing en banc, or motion
for stay of mandate, whichever is later. See Fed. R. App. P. 41(b). The court
may shorten or extend the time by order. See 5th Cir. R. 41 1.0.P.
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LATRISHA WINDER, Individually, as next friend of J.W., a minor and as
personal representative of THE ESTATE OF STEPHEN WAYNE WINDER,
Deceased; L1ILY WINDER; STEPHEN TYLER WINDER; KOLENE
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PER CURIAM:

Treating the petition for rehearing en banc as a petition for panel
rehearing (5TH CIR. R. 35 I.O.P.), the petition for panel rehearing is
DENIED. Because no member of the panel or judge in regular active
service requested that the court be polled on rehearing en banc (FED. R.
App. P. 35 and 5TH CIR. R. 35), the petition for rehearing en banc is
DENIED.



