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QUESTIONS PRESENTED

Chapter 11 reorganization plans often contain binding 
consensual releases. See, e.g., In re Specialty Equip. 
Cos., 3 F.3d 1043, 1047 (7th Cir. 1993). Non-consensual 
releases of non-debtor third parties are invalid. See 
Harrington v. Purdue Pharma L.P., 144 S. Ct. 2071 (2024). 
Attorneys generally may not contract with their clients to 
prospectively release claims for the attorneys’ malpractice. 
See, e.g., Model Rules of Prof’l Conduct R. 1.8(h) (2018). 

Following Third Circuit precedent, the lower courts 
concluded that a non-consensual release immunizing 
Petitioners’ bankruptcy attorneys from malpractice claims 

substantially consummated, even if Petitioners’ attorneys 
did not obtain their clients’ informed consent to the release 
and Petitioners could not know of the malpractice or 
harm until after
consummated. The lower courts found that 11 U.S.C. §§ 
1127 and 1144 provide the exclusive means to modify or 
revoke a Chapter 11 plan and rejected Petitioners’ request 
to review the validity of the release pursuant to Fed. R. Civ. 
P. 60 and Fed. R. Bankr. P. 9024. The circuits are split on 

not settle, in United Student Aid Funds, Inc. v. Espinosa, 
559 U.S. 260, 270 n.9 (2010). The questions presented are:

1. Whether a non-consensual third-party release 
of debtors’ attorneys for malpractice claims is 

11 plan even though debtors’ attorneys did not 
advise or inform debtors of the scope of the 
release or obtain the debtors’ informed consent?
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2. Whether a bankruptcy plan may include a release 
of and exculpate debtors’ attorneys from existing 
or prospective malpractice claims without the 
debtors’ informed consent?

3. Whether Fed. R. Civ. P. 60 and Fed. R. Bankr. 
P. 9024 permit a court to grant debtors relief 
from a non-consensual third-party release of 
malpractice claims against debtors’ attorneys 
contained in a confirmed and substantially 
consummated Chapter 11 plan?
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PARTIES TO THE PROCEEDING

Petitioners are SC SJ Holdings LLC and FMT 
SJ LLC, the reorganized Chapter 11 debtors in the 
bankruptcy proceedings below, and they were the 
appellants in the court of appeals.

Respondent is Pillsbury Winthrop Shaw Pittman LLP, 
the appellee below in the court of appeals.
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CORPORATE DISCLOSURE STATEMENT

Pursuant to Supreme Court Rule 29.6, Petitioners SC 
SJ Holdings LLC and FMT SJ LLC (“Petitioners”) make 
the following disclosure:

of parent corporations:

a) FMT SJ Holdings LLC; b) ST SJ LLC; c) Eagle 
Canyon Capital LLC; d) Eagle Canyon Partners LLC; e) 
Eagle Canyon Holdings LLC; and f) Sotech LLC.

2) For non-governmental corporations, a listing of 
all publicly held companies that hold 10% or more of the 
party’s stock:

None.
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PETITION FOR A WRIT OF CERTIORARI

SC SJ Holdings LLC and FMT SJ LLC respectfully 
petition for a writ of certiorari to review the judgment of 
the Third Circuit in this case.

OPINIONS BELOW

The court of appeals’ opinion is unreported. App. A, 

court’s orders is unpublished. App. B, p.8a. The 
bankruptcy court’s order denying Petitioners’ request 
for relief is unpublished. App. C, p.39a. The bankruptcy 

unpublished. App. D, p.48a.

STATEMENT OF JURISDICTION

The court of appeals issued its original opinion on 
March 28, 2024. App. A, p.1a. On June 10, 2024, Justice 
Alito extended the time to file a petition for writ of 
certiorari to and including July 26, 2024. This Court has 
jurisdiction under 28 U.S.C. § 1254(1).

STATUTORY PROVISIONS INVOLVED

Relevant provisions of Titles 11 and 28 of the U.S. 
Code, Fed. R. Civ. P. 60, Fed. R. Bankr. P. 9024, and 
Model Rules of Prof’l Conduct R. 1.8 (as adopted by Del. 
Bankr. L.R. 9010-1(f)) are set forth in the appendix. App. 
E, pp.116a – 139a. 
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STATEMENT 

Non-consensual third-party releases in Chapter 11 
plans are invalid. See Harrington v. Purdue Pharma L.P., 
144 S. Ct. 2071 (2024). Lurking in countless Chapter 11 
plans – including the plan in this case – are provisions that 
contain non-consensual third-party releases that release 
debtors’ attorneys from any existing or prospective 
malpractice claims, exculpate debtors’ attorneys, and 
enjoin debtors from bringing malpractice claims against 
debtors’ attorneys. Debtors often do not know about such 

and debtors’ attorneys do not advise debtors that the scope 
of such releases includes the attorneys. Debtors often 
do not discover bankruptcy attorneys’ malpractice until 

Outside the context of bankruptcy law, such prospective 
or non-consensual releases between clients and their 
attorneys are usually unenforceable. See App. E p.139a 
(Model Rule 1.8(h)). 

release and exculpation provisions immunizing their 
bankruptcy lawyers, Respondent Pillsbury Winthrop 
Shaw Pittman LLP (“Pillsbury”), from malpractice 
claims. Petitioners did not consent to releasing Pillsbury 
from malpractice claims, and Pillsbury did not advise 
them they were doing so via the Chapter 11 plan. 
Pillsbury’s malpractice did not manifest itself until after 

Petitioners sought relief in the bankruptcy court from 
the invalid release pursuant to Fed. R. Civ. P. 60(b). 
Following circuit precedent, the lower courts, including 
the Third Circuit, rejected Petitioners’ efforts to 
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obtain relief under Rule 60(b) from the non-consensual, 
prospective, third-party release based upon an erroneous 
application of 11 U.S.C. §§ 1127 and 1144, which preclude 

substantial consummation. 

substantially consummated Chapter 11 plans under Rule 
60(b). This Court has recognized this split of authority, 

Chapter 11 plans under Rule 60(b) while others do not. 
See United Student Aid Funds, Inc. v. Espinosa, 559 
U.S. 260, 270 n.9, 130 S. Ct. 1367, 176 L. Ed. 2d 158 (2010) 
(“Espinosa”). The Third Circuit, for example, holds that 
Rule 60(b), as a procedural rule, cannot modify or expand 
the Bankruptcy Code, including 11 U.S.C. §§ 1127 and 

of any efforts to modify or revoke a Chapter 11 plan. In 
contrast, the Second Circuit, for example, recognizes that 

by Fed. R. Civ. P. 60(b)(1)-(6). 

The Second Circuit’s view is correct because all 

such relief does not modify or otherwise revoke Chapter 
11 plans in contravention of 11 U.S.C. §§ 1127 or 1144. 
Further, nothing in the Bankruptcy Code states that 

Rule 60(b) or that a court can never examine otherwise 
invalid and unenforceable portions of a judgment post-
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order could turn an illegal and unenforceable provision 
into a legal and enforceable one through the alchemy of 
bankruptcy procedure. 

This is an important and recurring issue in bankruptcy 
law because, as recognized by the lower courts and 
Pillsbury, the types of releases at issue are common, 
if not ubiquitous, in Chapter 11 plans. While legal 
malpractice claims by debtors against their bankruptcy 
attorneys seem rare, that is perhaps because of the very 
issue presented here: debtors are often enjoined from 
pursuing such malpractice claims because their attorneys 
have inserted self-serving boilerplate language into the 
Chapter 11 plan but never explained the language to 
the debtors or obtained the debtors’ informed consent. 
Courts help promote the integrity of the legal profession 
by limiting, rather than expanding, the circumstances in 
which attorneys immunize themselves from malpractice 
claims and by helping ensure that attorneys inform and 

the risks of releasing claims or limiting clients’ rights. 

This case presents an ideal vehicle for the Court to 
resolve a well-known and unresolved circuit split; review 
the validity of non-consensual, third-party releases of 
debtors’ attorneys in Chapter 11 plans under Harrington; 
and determine whether courts can review such releases 
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A. Legal Background

1. The Bankruptcy Code Governs Chapter 11 Plan 

The Bankruptcy Code g ives the “honest but 
unfortunate debtor” a fresh start. Marrama v. Citizens 
Bank of Mass., 549 U.S. 365, 367, 125 S. Ct. 1105, 166 L. 

a Chapter 11 plan, it “discharges the debtor from any 

11 U.S.C. § 1141(d)(1)(A). That discharge “voids any 
judgment” against the debtor for a discharged debt. 
11 U.S.C. § 524(a)(1). It also “operates as an injunction 
against the commencement or continuation of an action” 
to recover a discharged debt from the debtor. Id. § 524(a)
(2). The “discharge of a debt of the debtor does not affect 
the liability of any other entity on, or the property of any 
other entity for, such debt.” Id. § 524(e).

the debtor operates its business under the bankruptcy 
court’s supervision as a “debtor-in-possession.” See 11 
U.S.C. §§ 1107(a), 1108, 1121. In the meantime, debtors’ 
attorneys, and stakeholders (such as creditors) devise a 
plan of reorganization. See 5 William L. Norton, Norton 
Bankruptcy Law and Practice § 91:4 (3d ed. rev. 2022). 
Debtors’ bankruptcy attorneys are intimately involved 
in crafting the Chapter 11 reorganization plan. See 11 
U.S.C. § 1121(a)-(c).

A Chapter 11 plan takes effect and becomes binding 
See 11 U.S.C. § 1141(a). Such plans 

are implemented when funds are distributed and claims 
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discharged – this is called substantial consummation. See 
11 U.S.C. § 1101(2).

so long as it is before substantial consummation. See 11 

debtors can revoke plans only if fraud exists. See 11 U.S.C. 
§ 1144. Revocation is a drastic, all-or-nothing remedy 

positions, effectively attempting to ‘unscramble the egg’” 
of Chapter 11 reorganization. Tenn-Fla Partners v. First 
Union Nat’l Bank of Fla., 229 B.R. 720, 737 (W.D. Tenn. 
1999), aff’d sub nom. In re Tenn-Fla Partners, 226 F.3d 
746 (6th Cir. 2000); In re Winom Tool & Die, Inc., 173 B.R. 
613, 616 (Bankr. E.D. Mich. 1994).

2. Circuits Are Split on Whether Fed. R. Civ. P. 

See, 
e.g., Kelley v. South Bay Bank (In re Kelley), 199 B.R. 698, 
703 (B.A.P. 9th Cir. 1996). Litigants can typically obtain 

relief within a reasonable time. See Fed. R. Civ. P. 60(b), 
(c).1 In bankruptcy practice, however, whether a debtor can 
obtain post-judgment relief depends on in which circuit it 

Some circuits apply Rule 60(b) to allow relief from 

1.  Fed. R. Bankr. P. 9024 makes Fed. R. Civ. P. 60(b) part of 
bankruptcy procedure.
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bankruptcy plans after confirmation and substantial 
consummation. See, e.g., Whelton v. Educ. Credit Mgmt. 
Corp., 432 F.3d 150, 156 n.2 (2d Cir. 2005), abrogated 
on other grounds by Espinosa, 559 U.S. 260; Ruehle v. 
Educ. Credit Mgmt. Corp. (In re Ruehle), 307 B.R. 28, 32 
(B.A.P. 6th Cir. 2004), aff’d, 412 F.3d 679 (6th Cir. 2005); 
Bowen v. United States (In re Bowen), 174 B.R. 840, 848 
(Bankr. S.D. Ga. 1994); Carter v. Peoples Bank and Trust 
Co. (In re BNW, Inc.), 201 B.R. 838, 846–47 (Bankr. S.D. 
Ala. 1996); In re 401 East 89th Street Owners, Inc., 223 
B.R. 75, 79 (Bankr. S.D.N.Y. 1998). Other circuits hold 
that fraud under section 1144 is the exclusive means by 
which a plan can be revoked (and only if within 180 days of 

consummated plan. See, e.g., Branchburg Plaza Assocs., 
L.P. v. Fesq (In re Fesq), 153 F.3d 113, 119 n.8 (3d Cir. 
1998); Dale C. Eckert Corp. v. Orange Tree Assocs., Ltd. 
(In re Orange Tree Assocs., Ltd.), 961 F.2d 1445, 1447 (9th 
Cir. 1992); In re Newport Harbor Assocs., 589 F.2d 20, 22 
(1st Cir. 1978). This Court explicitly recognized this circuit 
split in Espinosa, 559 U.S. at 270 n.9. 

Since this case arose in the Third Circuit, the lower 
courts adopted the latter view and rejected Petitioners’ 
request for relief under Rules 60(b) and 9024 from an 
otherwise invalid and unenforceable release because 
Petitioners initiated their efforts to invalidate the release 

consummation. See App. A, p.3a-4a. 
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B. Factual and Procedural Background

1. Pillsbury Advises Petitioners that Chapter 11 
Bankruptcy Will Solve the Hotel’s Financial 

Petitioners owned the largest convention hotel in 
San Jose, California. Bankr. D.I. 89, p.16. The hotel was 
burdened with a hotel management agreement (“HMA”) 
that required it to be branded as a Fairmont hotel and 
managed by Fairmont Hotels & Resorts (U.S.), Inc., now 
known as Accor Management US Inc. (“Accor”). Id. p.17. 

to another brand, e.g., Hilton Hotels. Bankr. D.I. 904, 
¶3. If the brand changed, Petitioners would owe Accor 
liquidated damages under the HMA, which also contained 
an arbitration provision. Bankr. D.I. 89, pp.23, 27.

The COVID-19 pandemic devastated Petitioners’ hotel 
business, so Petitioners hired Pillsbury to advise them 

how best to terminate the HMA with Accor and bring 
in another hotel brand. Bankr. D.I. 11, p.3; Bankr. D.I. 
904, ¶¶3-4. Pillsbury advised Petitioners that Chapter 
11 bankruptcy was the best solution, and that Delaware 
bankruptcy court would provide a favorable forum even 
though the hotel was in California. Bankr. D.I. 904, ¶¶3-
4; id. at Ex. A ¶28(f). Pillsbury advised Petitioners that 
bankruptcy would: a) allow them to terminate the HMA; 
b) limit Accor’s damages to only about $2 million for such 
termination; c) allow Petitioners to “avoid arbitration;”  
d) “cost [only] approximately $3.5 million in legal fees and 
damages;” and e) “take just one hundred days to complete.” 
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App. A p.3a; Bankr. D.I. 904 ¶¶3-4. To ensure the court 
approved the Chapter 11 plan, Pillsbury advised Petitioners 
to close the hotel and to have Petitioners’ principal promise 
under oath to pay in full any damages owed to Accor. Bankr. 
D.I. 904, ¶¶3-4; id. at Ex. A, ¶¶28(g), (h).

2. Pillsbury’s Advice Is Mostly Wrong and Makes 
a Bad Situation Much Worse.

Pillsbury’s advice was bad. Chapter 11 bankruptcy did 
not permit Petitioners to avoid arbitration, and Petitioners 
consequently became ensnared in expensive parallel 
bankruptcy and arbitration proceedings that lasted more 
than six months. Bankr. D.I. 904, ¶4. As it turns out, 
bankruptcy was not necessary to terminate the HMA 
because California law permitted “breach termination.” 
See Woolley v. Embassy Suites, Inc., 227 Cal. App. 3d 1520 
(1991). The costs of bankruptcy ballooned to more than $12 
million ($6 million of which were Pillsbury’s fees). Bankr. 
D.I. 904 at Ex. A, ¶28(j). Compounding the disastrous 

damages of $13 million, not $2 million. D.Ct. D.I. 21, p.16. 
Before the arbitration damages were known, Petitioners – 
relying on Pillsbury’s assurance that liquidated damages 
would be around $2 million – promised to pay all damages 

In other words, while Pillsbury advised Petitioners that 
bankruptcy would be quick and cost about $5.5 million, the 
bankruptcy dragged on for months and cost Petitioners 
more than $25 million while crippling Petitioners’ ability 
to re-open the hotel once the pandemic eased, thus causing 
tens of millions more in damages. 
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18, 2021. App. A, p.3a. Petitioners, on Pillsbury’s advice, 
selected an Effective Date of November 8, 2021, which 
meant the plan became effective and substantially 
consummated on that date. App. A., p.3a; App. C, p.41a; 
Bankr. D.I. 684. But the arbitration panel did not issue 

consummation. App. B, p.13a; Bankr. D.I. 904 at 7. 
Pillsbury’s malpractice therefore began to manifest itself 

substantially consummated. 

Petitioners’ ability to modify the plan under 11 
U.S.C. § 1127 was foreclosed because it was not until 
after substantially consummating the plan (and learning 
of the $13 million arbitration award) that Petitioners 
recognized that they might have a malpractice claim. 
Moreover, revocation under 11 U.S.C § 1144 was not an 
option because Petitioners did not want to revoke their 
plan; they merely wanted to bring a malpractice claim 

releasee – so Petitioners’ only recourse was to seek relief 
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3. The Chapter 11 Plan Pillsbury Crafts Includes 
Prospective Releases that Preclude Petitioners 

that the Releases Will Apply to Pillsbury. 

As is common in complex Chapter 11 plans, Pillsbury 
included myriad third-party releases that protected 
various people and entities, including Petitioners, 
creditors, and various professionals. App. B, p.11a. As 
far as Petitioners knew, based on Pillsbury’s advice, 

Id. at 
pp.11a-12a. But Pillsbury never informed Petitioners that 
the Chapter 11 plan as drafted also included a release 
that protected Pillsbury from malpractice claims, and 
it never advised Petitioners to consult with independent 
counsel about the release. Bankr. D.I. 904, ¶27; id. at Ex. 
A, ¶¶40-43. The release provisions themselves are a series 

that reference each other but are in all capital letters, 

See Bankr. D.I. 904, ¶7 (and accompanying diagram); App. 
B, p.12a. Tracing through the maze, however, lawyers 
(not laypeople) can conclude Pillsbury wrote itself into 
the release. See Bankr. D.I. 904, ¶7 (and accompanying 
diagram); App. B, p.11a.

Pi l lsbury sti l l  represented Petit ioners when 
Petitioners discovered that the release applied to 
Pillsbury. Petitioners scrambled to find independent 
counsel to evaluate the release and the malpractice while 
also working to implement the Chapter 11 plan, which 
required debt restructuring and massive payments along 
with rebranding and renovating the hotel. Bankr. D.I. 904 
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at Ex. A, ¶¶34-39, 43. Petitioners soon realized, however, 
that the release barred claims against Pillsbury. Once 
represented by different counsel, Petitioners requested 
that the bankruptcy court invalidate the release as to 
Pillsbury only, pursuant to Fed. R. Civ. P. 60(b) and Fed. 
R. Bank. P. 9024. App. B, p.14a.

4. The Lower Courts Reject Petitioners’ Request 

Circuit Case Law, Which, Unlike the Law in 
Other Circuits, Forecloses Relief Under Fed. 
R. Civ. P. 60(b).

R. Civ. P. 60(b) in the bankruptcy court on February 
28, 2022. Id. Although the bankruptcy court recognized 

see 
App. C, p.42a, the court rejected Petitioners’ efforts 
to invalidate the release as to Pillsbury. Id. The court 
held that Petitioners’ efforts to invalidate the release as 
to Pillsbury were an attempt to modify the plan under 
11 U.S.C. § 1127 after confirmation and substantial 
consummation and were a time-barred effort to revoke 
the plan under 11 U.S.C. § 1144. The bankruptcy court 
also held that Rule 60(b) was inapplicable. Id. pp.41a-45a. 

The District Court for the District of Delaware 

District Court noted that the release in the plan included 
Petitioners’ attorneys and the plan unconditionally 
released and exculpated Petitioners’ attorneys from 
malpractice claims. App. B, pp.20a-21a. The court adopted 
the bankruptcy court’s view that the release of Pillsbury 
was integral to the plan, necessary, and negotiated. Id. 
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p.11a. The court found that Petitioners’ requested relief 

U.S.C. § 1127 because it sought changes “contrary” to the 
plan. Id. pp.21a-24a. The court, relying on In re Fesq., 153 
F.3d 113 (3d Cir. 1998), concluded that Rule 60(b) is not a 
basis to invalidate the release. Id. pp.22a-23a. The court 
noted the circuit split that exists about whether courts 
can apply Rule 60(b) to grant relief from provisions of a 

plan. Id. p.25a. The court also found that 11 U.S.C. § 1144 
barred relief and was inconsistent with relief under Rule 
60(b). Id. pp.27a-33a. The court again noted the circuit 
split, but held it was bound by In re Fesq. Id. pp.29a-31a.

As the Third Circuit aptly summarized, Pillsbury’s 
orchestrated Chapter 11 reorganization “compounded, 

on the same grounds as the District Court. Id. pp.2a, 4a-
7a. The court rejected Petitioners’ efforts to obtain relief 
pursuant to Rules 60(b) and 9024 from what otherwise 
would be an unquestionably invalid release, finding 
Petitioners’ request was an untimely and improper attempt 
to modify or revoke, which is only possible under the strict 
rubric of sections 1127 and 1144. Id. pp.4a-7a. All the lower 
courts denied Petitioners relief despite the facts that: a) 
Pillsbury drafted the Chapter 11 plan provisions releasing 
itself from both existing and prospective malpractice 
liability; b) Pillsbury never advised Petitioners that 
the plan contained a third-party release that released 
malpractice claims against Pillsbury; c) Pillsbury never 
advised Petitioners to seek independent counsel to advise 
Petitioners about the release; d) Petitioners did not realize 
they had a basis for a malpractice claim against Pillsbury 



14

until after the plan was confirmed and substantially 
consummated; and e) Petitioners did not learn that the 
release immunized Pillsbury from malpractice claims 
until after the plan was confirmed and substantially 
consummated. 

This Court should grant certiorari to apply Harrington 
and determine whether non-consensual, third-party 
releases of existing or prospective malpractice claims 
against debtors’ attorneys in bankruptcy plans are 
unenforceable and whether Fed. R. Civ. P. 60(b) permits 
relief from judgments granting such releases after 

REASONS FOR GRANTING THE PETITION

Section 524 of the Bankruptcy Code discharges 
Chapter 11 debtors from claims. Nothing in the Bankruptcy 
Code suggests that debtors’ attorneys are entitled to 
release from existing or prospective malpractice claims 
– particularly when the attorneys do not inform debtors 
that the release includes those same attorneys, obtain 
informed consent from the debtors, or advise debtors to 

consummation of a bankruptcy plan should not, by a form 
of legal alchemy, turn an otherwise invalid release into a 
valid get-out-of-malpractice-free card. 

Bankruptcy discharge does not extend to third parties 
who have not entered bankruptcy themselves. Debtors’ 
bankruptcy attorneys do not enter bankruptcy and do not 
put their assets on the line in bankruptcy. Nonetheless, 
Chapter 11 plans routinely immunize debtors’ bankruptcy 
attorneys from malpractice claims – all claims against 
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the debtors’ attorneys are released and discharged upon 

Chapter 11 should not shield debtors’ attorneys 
from malpractice claims simply because otherwise 
unenforceable releases of malpractice claims are 

consummated Chapter 11 plan. Educ. Credit Mgmt. Corp. 
v. Whelton (In re Whelton), 299 B.R. 306, 318 (Bankr. D. 
Vt. 2003), aff’d, 312 B.R. 508 (D. Vt. 2004), aff’d sub nom. 
Whelton v. Educ. Credit Mgmt. Corp., 432 F.3d 150 (2d 
Cir. 2005) (“Sneaking a provision in a plan, hoping no one 

violates the fundamental principles of due process and of 
fair play, and threatens the heart of our legal, adversarial 
system. Enforcement of the discharge here would be 
tantamount to condoning a surreptitious strategy that 
should, in fact, be discouraged with vigor.”). There is a 
clear path in some circuits for courts to grant relief from 
such objectively improper releases: Fed. R. Civ. P. 60(b). 
In other circuits, that path is foreclosed. This Court should 

Chapter 11 Plans. 

Under Harrington v. Purdue Pharma L.P., 144 S. 
Ct. 2071 (2024), most, if not all, non-consensual, third-
party releases in a Chapter 11 plan are invalid. Model 
Rule of Professional Conduct 1.8(h) generally prohibits a 
client’s prospective releases of malpractice claims against 
the client’s attorneys absent informed consent. See App. 
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E, p.139a.2 If attorneys do not obtain informed consent, 
prospective releases between clients and their attorneys 
are unenforceable. See e.g., Swift v. Choe, 647 N.Y.S.2d 
17, 20 (N.Y. App. Div. 1998); Messerli & Kramer, P.A. v. 
Levandoski, No. C2-96-628, 1996 WL 453605, at *3 (Minn. 
Ct. App. Aug. 13, 1996); Model Rule 1.4 (attorneys are 
required to “promptly inform the client of any decision or 
circumstance with respect to which the client’s informed 
consent … is required by these Rules …. [and] explain 
a matter to the extent reasonably necessary to permit 
the client to make informed decisions regarding the 
representation.”); Model Rule 1.7 (“a lawyer shall not 
represent a client if the representation involves a concurrent 

of one or more clients will be materially limited … by 
a personal interest of the lawyer.”).3 Such releases may 
be enforceable if the client receives not just notice of the 
release, but also from the attorney who is the 
subject of the release regarding the impact of the release 

2.  Delaware Bankruptcy Court’s local rules require that 
all attorneys appearing in that court “shall be governed by” the 
American Bar Association’s Model Rules of Professional Conduct. 
Del. Bankr. L.R. 9010-1(f).

3.  There has been considerable debate about the enforceability 
of arbitration clauses contained in attorney-client engagement letters 
with courts and disciplinary panels coming to varying conclusions. 
What is clear, however, is that such arbitration provisions are only 
enforceable when there is informed consent. See Castillo v. Arrieta, 
368 P.3d 1249, 1257 (N.M. App. 2016) (providing examination of 
varying approaches and concluding, that, “[a]t a minimum, the 
attorney should inform his client that arbitration will constitute 
a waiver of important rights, including, the right to a jury trial, 
potentially the right to broad discovery, and the right to an appeal 
on the merits.”).
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and opportunity to consult independent counsel regarding 
the release. Model Rule 1.8(h) (found at App. E, p.139a). 

As Pillsbury argued, “release provisions that bar  

advisors, including [their own counsel],” are “standard in 
Delaware and across the country.” 3d Cir. D.I. 36, p.12 
(emphasis added). See also id. at p.17. The lower courts 
agreed: “[b]ankruptcy courts routinely approve chapter 
11 plans with release provisions substantively identical to 
the ones here.” App. B, pp.32a-33a.4 Thus, lurking in most 
Chapter 11 plans are non-consensual, third-party releases 
that release debtors’ attorneys from both existing and 
prospective malpractice claims. 

The circumstances in Harrington and in another case 
for which certiorari petitions are pending5 were such that 
the non-consensual third-party releases were apparent, 
and objections could be lodged before the Chapter 11 
plans were confirmed. But what if the existence of 
malpractice and/or reach of non-consensual third-party 

for drafting, disclosing, and making known the releases 
say nothing? This case allows the Court to address that 
very issue. 

4.  The District Court’s assertion that because such releases 
are “routinely approve[d]” in Chapter 11 proceedings, the release 
provisions are enforceable in this case is unpersuasive. App. B, 
pp.33a-34a. “[A]n observation that something is done frequently 
does not explain why it may be done properly.” In re Terrell, 39 F.4th 
888, 891 (7th Cir. 2022). 

5.  See NexPoint Advisors, L.P., et al. v. Highland Capital 
Management, L.P., et al., Nos. 22-631 and 22-669. 
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II. Invalid Releases Between Debtors and Their 
Attorneys Cannot Be Challenged Unless This Court 
Resolves a Circuit Split.

The releases at issue here, common in Chapter 11 
plans, are invalid under Harrington. A debtor’s release 
of existing or prospective malpractice claims against its 
attorneys is clearly a third-party release since the debtor’s 
attorneys are not parties to the bankruptcy. Under Model 
Rule 1.8, a valid release can only exist if the debtor’s 
attorneys inform the debtor of the release and obtain 
proper informed consent from the debtor. App. E., p.139a. 
Without informed consent, the release is non-consensual. 
Without such informed consent, under Harrington, such 
non-consensual releases may be invalidated if objections 

Harrington, 144 S. Ct. 
at 2088. Indeed, if such pre-confirmation objections 
were made, this Court could “GVR” (Grant, Vacate, and 
Remand) such a case. 

In the present case, however, Petitioners – like most 
debtors – could not know about the scope or import of the 

unless their attorneys advised them and obtained informed 
consent. Thus, this case gives the Court the opportunity 
to examine whether non-consensual third-party releases 

and substantially consummated plan are nevertheless 
invalid and unenforceable. Put another way, this Court 
can determine if Harrington has any effect after plan 

under Fed. R. Civ. P. 60(b), others do not. See infra § III. 
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are subject to relief under Rule 60(b). Further, granting 
the Petition enables the Court to set parameters for what 
is required of debtors’ attorneys when such releases 
affect the attorney-client relationship so that debtors 
can ensure they are receiving sound legal advice before 
unwittingly agreeing to immunize their own attorneys 
from legal malpractice claims. See Restatement (Third) 
of the Law Governing Lawyers § 54, cmt. b (2000) (“Such 
an agreement is against public policy because it tends to 
undermine competent and diligent legal representation. 
Also, clients are unable to evaluate the desirability of such 
an agreement before a dispute has arisen or while they 
are represented by the lawyer seeking the agreement.”).

Split About Whether Courts Can Use Fed. R. 

 “There are four possible avenues for setting aside a 

use in other reported cases: (1) revocation of the order 

11 U.S.C. § 1127(b); (3) relief from the order under Fed. R. 
Bankr. P. 9024; or (4) relief under § 105 of the Bankruptcy 
Code.” Carter v. Peoples Bank and Trust Co. (In re BNW, 
Inc.), 201 B.R. 838, 844 (Bankr. S.D. Ala. 1996). See also 
In re F.A. Potts & Co., Inc., 86 B.R. 853, 857 (Bankr. E.D. 
Pa. 1988) (“The many subsections of” Fed. R. Civ. P. 60(b) 
“provide a broad spectrum in which bankruptcy judges 
can vacate prior orders,” or aspects of prior orders.). But 
not all those options are available in every circuit.
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In Espinosa , 559 U.S. at 269-270, this Court 
recognized the split in the circuits regarding the 

Id. at 269. This 
Court, however, also recognized that Rule 60(b) provided 

from a final judgment, and request reopening of his 
case, under a limited set of circumstances.” Id. (internal 
citations and quotations omitted). This Court was careful 
to point out that the “Courts of Appeals disagree as to 
whether” Rule 60(b) provides for an avenue of relief from 

provisions, including 11 U.S.C. §§ 1144 and 1330, which 
set forth limited circumstances and timelines for motions 
that seek to revoke a plan. Id. at 270 n.9. 

This Court cited two competing cases on this issue: 
the Second Circuit’s opinion in Whelton v. Educ. Credit 
Mgmt. Corp., 432 F.3d 150, 156 n.2 (2d Cir. 2005), which 

and the Third Circuit’s opinion in Fesq, 153 F.3d at 119 
n. 8, which does not. Id. This Court went on to state that 
“[w]e need not settle that question, however, because the 
parties did not raise it in the courts below.” Id. Finally, 
this Court noted that even if a motion under Rule 60(b) 

day deadline (pursuant to 11 U.S.C. § 1330), that deadline 
did “not deprive [this Court]—of authority to consider the 
motion on the merits because those limitations are not 
jurisdictional.” Id. 

The present case provides this Court an opportunity 
to address and resolve this circuit split. See Sup. Ct. R. 
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10(a). The issue of whether a Rule 60(b) motion constitutes 
a motion to revoke or modify a plan under sections 1127 
or 1144 is squarely presented and was preserved below. 
See App. A, p.6a; App. B, pp.17a-18a; App. C, pp.39a-
41a. Addressing this issue will help the Court to reduce 
forum shopping based on the circuit split. Further, the 

release between clients and their attorneys – is one 
that will usually evade court review before
or substantial consummation. Resolving Rule 60(b)’s 

Chapter 11 plans and addressing the interplay between 
the Rule and relevant provisions of the Bankruptcy 
Code will bring much needed certainty to all Chapter 
11 proceedings. Indeed, some bankruptcy courts have 
determined that attorney misconduct is a basis on which 
to grant relief pursuant to Bankruptcy Rule 9024 and 
Rule 60. See, e.g., In re Lewis Road, LLC, No. 09-37672, 
2011 WL 6140747, at *14 (Bankr. E.D. Va. Dec. 9, 2011) 

In re Benjamin’s-
Arnolds, Inc., No. 4-90-6127, 1997 WL 86463, at *10 
(Bankr. D. Minn. Feb. 28, 1997) (estate attorney’s failure 

holding otherwise would penalize trustee and reward 

Third Circuit are now precluded from obtaining relief 
under Rule 60(b). 

Debtors have the right to know in advance whether 
they are waiving malpractice claims against their own 
attorneys. If debtors’ attorneys do not provide their 
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consequences of such waivers so that debtors can make 
informed decisions, this Court should determine whether 
debtors can seek relief under Rule 60(b). Also, bankruptcy 
attorneys are entitled to know whether and to what extent 
Chapter 11 plans they craft can release malpractice 

Third Circuit; such advice could later be seen as motivated 
by self-interest when, in fact, such advice may be in the 
client’s best interest. 

Denying this Petition for Certiorari will allow this 
unresolved problem to linger and create confusion in 
Chapter 11 cases, particularly considering the Court’s 
recent Harrington decision. While that decision seems to 
hold that releases like the one at issue here are invalid, 
courts and bankruptcy attorneys will be left to wonder 
whether such releases nonetheless preclude malpractice 
claims by debtors against their bankruptcy attorneys 
since the releases usually are not challenged prior to 
confirmation or substantial consummation. Indeed, 
allowing such releases to remain enforceable will allow 
Chapter 11 plans to magically validate otherwise invalid 
agreements through the unique procedures of Chapter 
11 bankruptcy. 
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CONCLUSION

In any other context, a court may review a final 
judgment under Fed. R. Civ. P. 60(b) so long as the movant 

Fed. R. Civ. P. 60(b). 

Here, Petitioners could not modify the plan because 
it was substantially consummated the day before the 
unfortunate arbitration ruling and before Petitioners 
became aware that their attorneys were within the 
ambit of the release. Petitioners did not want to revoke 
the plan because they had spent millions of dollars and 
many months working with creditors to put the plan in 
place and did not want to start over; Petitioners merely 
want to pursue their malpractice claims against Pillsbury. 
The lower courts were wrong when they found 11 U.S.C. 
§§ 1127 and 1144 were the only avenues for invalidating 
the release as to Pillsbury.

Rule 60(b) must present a third option, particularly 
considering Harrington’s clear holding that non-
consensual third-party releases are invalid. Allowing 
such releases to become valid and enforceable incentivizes 
debtors’ attorneys to avoid obtaining informed consent 

Even if the debtor eventually discovers its bankruptcy 

consummation of the Chapter 11 plan, there is no available 
remedy if debtors cannot seek relief pursuant to Fed. R. 
Civ. P. 60(b), thus making ineffectual this Court’s opinion 
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in Harrington. As this Court recognizes, a well-known 
circuit split exists such that in some circuits Rule 60(b) 
relief is available while in others it is not. 

The Court should grant the Petition to: a) ensure 
courts are following Harrington, particularly as it relates 
to releases such as the one at issue here between debtors 
and their bankruptcy attorneys; and b) resolve the split 

substantially consummated Chapter 11 is available under 
Rule 60(b). See Sup. Ct. R. 10(a).

   Respectfully Submitted,

JASON B. WESOKY

Counsel of Record
OGBORN MIHM LLP
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APPENDIX A — OPINION OF THE UNITED 
STATES COURT OF APPEALS FOR THE THIRD 

CIRCUIT, FILED MARCH 28, 2024

UNITED STATES COURT OF APPEALS  
FOR THE THIRD CIRCUIT

No. 23-1731

In re: SC SJ HOLDINGS, LLC; FMT SJ, LLC, 

Appellants.

On Appeal from the United States District Court for 
the District of Delaware (D.C. Civ. No. 1-22-cv-00689) 

District Judge: Maryellen Noreika

March 4, 2024, Submitted under  
Third Circuit L.A.R. 34.1(a) 

March 28, 2024, Filed

Before: SHWARTZ, RENDELL,  
and AMBRO, Circuit Judges.

OPINION*

RENDELL, Circuit Judge.

Appel lants  a re  debt ors  whose  Chapt er  11 
reorganization compounded, rather than resolved, 

* This disposition is not an opinion of the full Court and 
pursuant to I.O.P. 5.7 does not constitute binding precedent.
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this was due to erroneous legal advice given to them by 

Pillsbury Winthrop Shaw Pittman LLP (“Pillsbury”). 
Belatedly discovering this after their reorganization plan 

sue Pillsbury for purported malpractice, but realized that 
such a suit would be barred by release provisions that they 
agreed to as part of their Chapter 11 plan. Faced with 
this legal hurdle, they requested that the Bankruptcy 
Court relieve them from these provisions. It rejected their 
request as an untimely attempt to modify or revoke the 

I.

In 2018, Appellants obtained a loan of more than $150 
million to purchase the Fairmont Hotel in San Jose, CA. 
Under a Hotel Management Agreement (“HMA”), the 
hotel would be operated by Accor Management US Inc. 
as a Fairmont-branded property. During the COVID-19 
pandemic, however, Appellants struggled to service the 
loan and investigated options for securing new capital 
and a possible restructuring of the debt. Accor refused 

of the HMA. Hampered by the HMA, and unable to obtain 

According to Appellants, Pillsbury advised them that, 
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voluntary Chapter 11 petitions. Appellants allege that 
Pillsbury lawyers explained that the bankruptcy process 
would permit termination of the HMA, avoid arbitration, 
cost approximately $3.5 million in legal fees and damages, 
and take just one hundred days to complete. Acting 

Contrary to Pillsbury’s purported assurances, however, 
the proceedings lasted more than eight months, during 
which time Appellants were forced to arbitrate with Accor 
and were ultimately required to pay more than $20 million 
in damages, fees, and interest to Accor for breaching the 
HMA.

Appellants’ Chapter 11 bankruptcy plan. It contained 
provisions “for mutual releases among numerous parties 
as to any claims arising out of or related to the bankruptcy 
proceedings or to Debtors. Those release provisions 

‘attorneys . . . and other professionals.’” In re: SC SJ 
Holdings, LLC, 2023 U.S. Dist. LEXIS 48320, 2023 WL 
2598842, at *2 (D. Del Mar. 22, 2023) (citation omitted). 
The provisions “also expressly exculpate Debtors and 
their ‘Professionals’ from claims and causes of action 
arising out of post-petition conduct, with the exception 
of claims of intentional fraud and willful misconduct.” Id. 
(citation omitted). On November 8, 2021, the plan became 
effective and was substantially consummated.

On February 28, 2022, more than six months after 
the Bankruptcy Court confirmed the plan and more 
than three months after the plan had been substantially 
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Court seeking an order to “reliev[e] [them] from certain 
aspects of the . . . Plan of Reorganization[.]” JA526. 
Appellants requested that the Court “modify[]” the release 
provisions of the plan to permit them to sue Pillsbury for 

and hearing oral argument, the Bankruptcy Court denied 

II.1

Appellants urge this Court to reverse the District 

plan despite their admittedly untimely motion for such 
relief. Alternatively, they assert that the District Court 
erred by not holding an evidentiary hearing before ruling 
on their motion. We disagree.

As the District Court correctly concluded, Appellants’ 
failure to comply with the strictures of 11 U.S.C. §§ 1127 
and 1144 is fatal to their case. Section 1127 provides that 
“the reorganized debtor may modify [a] plan at any time 

consummation of such plan[.]” 11 U.S.C. § 1127(b). As both 

1. The Bankruptcy Court had jurisdiction under 11 U.S.C. § 
101. et seq. The District Court had jurisdiction under 28 U.S.C. § 
158(a). This Court has jurisdiction under 28 U.S.C. § 1291.

We review a district court’s legal conclusions de novo. In re 
Trans World Airlines, 145 F.3d 124, 131 (3d Cir. 1998). We review a 
district court’s decision on whether to hold an evidentiary hearing 
for abuse of discretion. See, e.g., In re Orthopedic Bone Screw 
Prods. Liab. Litig., 246 F.3d 315, 320 (3d Cir. 2001).
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the District Court and “Bankruptcy Court recognized  
. . . [,] § 1127(b) is ‘the exclusive means by which to modify a 
[Chapter 11] plan.’” In re: SC SJ Holdings, 2023 U.S. Dist. 
LEXIS 48320, 2023 WL 2598842, at *7 (citations omitted). 
Indeed, “[t]he parties do not dispute that Debtors’ motion 

consummated.” Id. Thus, Appellants’ motion was untimely. 
While Appellants attempt to circumvent the requirement 
of § 1127 by disclaiming any intent to “modify” the plan, 
the District Court rightly focused on the “substance rather 
than the form of the requested relief” in deciding that  
§ 1127 controlled. 2023 U.S. Dist. LEXIS 48320, [WL] 
at *5 (citation omitted). As Appellants sought permission 
to sue Pillsbury for malpractice in connection with the 

released under the plain terms of the plan, the District 
Court rightly concluded that Appellants sought a 

Id.

Section 1144 is also controlling, as it limits the time in 

Under § 1144, “[o]n request of a party in interest at any 
time before 180 days after the date of the entry of the 

court may revoke such order if and only if such order was 
procured by fraud.” 11 U.S.C. § 1144. The District Court 
recognized that even if Appellants’ request for relief 

of the plan, it could be considered a partial or wholesale 
“revocation.” In re: SC SJ Holdings, 2023 U.S. Dist. 
LEXIS 48320, 2023 WL 2598842, at *7. Thus, the Court 
rightly concluded that “[t]o the extent Debtors’ motion 



Appendix A

6a

for relief can be read as a motion for revocation of the 

strict requirements of § 1144.” Id. Appellants failed to 
2 JA22.

On appeal, Appellants rehash an argument that was 
rejected by the District Court, namely, that §§ 1127 and 
1144 do not “provide the exclusive procedural means 
of relief” in this case. Appellants’ Br. 25. Instead, they 
contend that Bankruptcy Rule of Civil Procedure 9024 and 

revocation of the plan independent of these two statutory 
provisions.3 We disagree.

As the District Court succinctly explained, it is well 
established that “a rule of procedure cannot ‘negate 
the substantive impact of [a] restriction contained’ in a 
provision of the Bankruptcy Code or ‘validly provide’ 
a movant ‘with a substantive remedy that would be 
foreclosed by’ such a statutory provision.” In re: SC 
SJ Holdings, 2023 U.S. Dist. LEXIS 48320, 2023 WL 
2598842, at *6 (quoting In re Fesq, 153 F.3d 113, 116-17 
(3d Cir. 1998)). Here, to permit Appellants to modify or 
revoke their plan under Rule 9024 or Rule 60 would simply 

2. Section 1144 would allow revocation of the plan if it was 
procured by fraud, but Appellants did not make that allegation.

3. These rules relate to procedures for seeking relief from 

same reason, Appellants also cannot use the Rules of Professional 
Conduct to undermine the statute’s requirements.
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the Bankruptcy Code. Id. (quoting In re Rickel & Assocs. 
Inc., 260 B.R. 673, 676 (Bankr. S.D.N.Y. 2001)) (internal 
quotation marks omitted).

As we agree with the District Court’s legal conclusion 
that Appellants’ request was untimely, we see no error 
in the District Court’s decision not to grant Appellants a 
full evidentiary hearing. Because they could not establish 
entitlement to relief as a matter of law, there was no need 
for an evidentiary hearing, and the District Court did not 
abuse its discretion in denying Appellants’ request for one.

III.

order.
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APPENDIX B — MEMORANDUM OPINION OF 
THE UNITED STATES DISTRICT COURT  

FOR THE DISTRICT OF DELAWARE,  
FILED MARCH 22, 2023

UNITED STATES DISTRICT COURT  
FOR THE DISTRICT OF DELAWARE

Chapter 11 
Case No. 21-10549 (JTD)  
(Jointly Administered)

C.A. No. 22-689 (MN)

IN RE: SC SJ HOLDINGS, LLC, et al., 

Reorganized Debtors.

SC SJ HOLDINGS, LLC, et al., 

Appellants, 

v. 

PILLSBURY WINTHROP SHAW PITTMAN LLP, 

Appellee.

MEMORANDUM OPINION

March 22, 2023 
Wilmington, Delaware
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/s/ Maryellen Noreika  
NOREIKA, U.S. DISTRICT JUDGE:

Pending before the Court is an appeal by reorganized 
debtors SC SJ Holdings, et al. (“Debtors”) from the 
Bankruptcy Court’s May 12, 2022 Order Denying Motion 
to Relieve Reorganized Debtors from Certain Aspects of 

 (D.I. 1-1) (“Order”), 2022 Bankr. LEXIS 
3716. The Order denied Debtors’ motion pursuant to Rule 
60 of the Federal Rules of Civil Procedure (“FRCP 60”), 
made applicable by Rule 9024 of the Federal Rules of 
Bankruptcy Procedure (“FRBP 9024”), for relief from 

as those releases pertain to their bankruptcy counsel, 
Pillsbury Winthrop Shaw Pittman LLP (“Pillsbury”), 
under theory that the plan contains prospective 
malpractice releases obtained without Debtors’ informed 
consent in violation of Pillsbury’s ethical obligations under 
Rule of Professional Conduct 1.8(h).1 For reasons set forth 
on the record at the May 4, 2022 hearing (A1357-1365) 
(“5/4/2022 Tr.”),2 including that sections 1127 and 1144 

1. See, e.g., ABA Model Rule of Professional Conduct 1.8(h), 
which provides, in relevant part, that “A lawyer shall not . . . make 
an agreement prospectively limiting the lawyer’s liability to a client 
for malpractice unless the client is independently represented in 
making the agreement.” Available at: https://www.americanbar.
org/groups/professional_responsibility/publications/model_rules_

2. The docket of the chapter 11 cases, captioned 
Holdings, LLC, et al., Case No. 21-10549 (JTD) (Bankr. D. Del.) is 
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of the Bankruptcy Code state the only means by which 

the Bankruptcy Court denied Debtors’ motion for relief. 

the Order.

I. BACKGROUND

A. The Chapter 11 Cases

Debtors operated an 805-room luxury convention 
hotel in San Jose, California (“Hotel”), which experienced 

31 ¶¶ 4, 10). Beginning in the fall and winter of 2020, the 

and would not agree to a consensual termination of the 
Hotel Management Agreement (“HMA”) so that Debtors 

¶ 17). Debtors retained Pillsbury in July 2020 to provide 
advice on “considering and developing chapter 11 options.” 
(A911-13). In March 2021, with economic conditions 

bankruptcy: (1) engage with their pre-petition secured 
lender to restructure and extend the maturity date of their 
secured mortgage loan; (2) terminate the relationship 

of Pillsbury’s answering brief (D.I. 22) is cited herein as “A ;” and 

25) is cited herein as “B .”



Appendix B

11a

B. The Plan’s Release Provisions

As part of the negotiations among Debtors and 
various constituents, the Plan went through a number of 
revisions between March and August 2021. (See, e.g., A37, 
A96, A155, A460, A523, A587). Each version of the Plan 
contained substantively identical release, exculpatory, and 

mutual releases among numerous parties as to any claims 
arising out of or related to the bankruptcy proceedings 
or to Debtors. Those release provisions cover Debtors’ 

 
. . . and other professionals.” (A790, A792, A829-830). The 
release provisions also expressly exculpate Debtors and 
their “Professionals” from claims and causes of action 
arising out of post-petition conduct, with the exception of 
claims of intentional fraud and willful misconduct. (A783, 
A832-833).3 The release provisions were highlighted 
in various disclosure statements as well as in the Plan 
solicitation materials approved by the Bankruptcy Court 
and noticed to all creditors, parties in interest, and 
stakeholders. (See A217; A301; A401-459). Debtors’ sole 
principal, Sam Hirbod, submitted sworn testimony to 

addressing its release provisions. (A710-716). Mr. Hirbod 

3. The release provision and the exculpation provision are 

or continuing in any manner against the debtor released parties . . . 
and the exculpated parties.” (A833-834). This Memorandum Opinion 
refers to all three provisions together as the “release provisions.”
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and integral to their successful reorganization. (A713-714 
¶¶ 10-14).

The Bankruptcy Court approved the plan of 
reorganization (“the Plan”) that achieved Debtors’ 

Bankruptcy Court found that the release provisions in 

and conspicuous language,” had been “negotiated in good 
faith and at arm’s length,” and were “each integral to the 
Plan, supported by valuable consideration, and necessary 
for the Debtors’ successful reorganization.” (A721, A727). 
The Bankruptcy Court also found that Debtors’ releases 
were “given and made after due notice and opportunity 
for hearing” and that the exculpations were “reasonable 
in scope.” (A738, A740). 

Debtors later asserted, and continue to assert on 

all-caps lettering that makes it impossible to identify 

many of which cross reference one another. (See A931-
932; D.I. 21 at 8).

C. The Fairmont Arbitration

in the amount of approximately $36 million for claims 
under the HMA. Fairmont also commenced an arbitration 
action asserting breach of the covenant of good faith 
and fair dealing. The Bankruptcy Court ordered the 
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Debtors to arbitration and estimated Fairmont’s claim 
for plan feasibility purposes at $22.24 million. (A930 
¶ 4). On August 18, 2021, the Bankruptcy Court entered 

Debtors and Fairmont began on September 22 and 
concluded on October 16, 2021. The Plan went effective 
on November 8, 2021. (A844). The parties agree that 
the Plan was substantially consummated the same day. 
On November 9, 2021, the arbitration panel issued a 
Final Arbitration Award (“the Final Award”), setting 
Fairmont’s damages for Debtors’ breach of the covenant 
of good faith and fair dealing at approximately $13 million. 
(A933 ¶ 8). The arbitrators found such a breach based on 
Debtors’ “shopping [of] the brand.” (Id.).

Not surprisingly, the parties disagree as to the 
events that led to the Fairmont dispute. Those facts have 
no bearing on this appeal, and the parties’ arguments 

for Debtors’ subsequent motion for relief. In general, 
Debtors wish to assert malpractice claims on the grounds 
that (i) Pillsbury failed to inform Debtors that “having 
discussions with other [hotel brands] violated the HMA’s 
implied covenant of good faith and fair dealing” and 
advised the Debtors that Fairmont’s sole remedy at law 
for terminating the HMA was its liquidated damages 
provision, which would amount to approximately $2 million; 
and (ii) “Pillsbury’s advice essentially and unnecessarily 
created two paths of expensive litigation, the bankruptcy 
and the arbitration.” (D.I. 21 at 7-8). Pillsbury disputes 
these contentions, asserting that it “was not made aware 
of the details of Mr. Hirbod’s brand-changing efforts or 
provided with a copy of the HMA until after November 
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2, 2020, and Pillsbury was not asked for any advice with 
respect to brand-changing efforts until after November 
2, 2020 — that is, until after Mr. Hirbod undertook the 
secretive rebranding efforts that led to the damage 
award.” (D.I. 22 at 9 n.3).

D. Debtors’ Motion for Relief

On February 28, 2022 — more than 180 days after 
the entry of the Bankruptcy Court’s August 18, 2021 

motion, pursuant to FRCP 60 and FRBP 9024,4 asking 
the Bankruptcy Court for an order “relieving [them] from 

Chapter 11 Plan of Reorganization.” (A928). Debtors asked 
the Bankruptcy Court to “modify” the Plan’s release 
provisions, which Debtors admitted barred them from 
bringing their desired legal malpractice claims against 
Pillsbury. (A934, A940, A943-44, A946). Debtors asserted, 
among other things, that (i) prior to the Plan’s effective 
date, Debtors were unaware of Pillsbury’s alleged 
malpractice, and (ii) Pillsbury failed to advise Debtors 
of the import of the Plan’s release provisions. Debtors 
argued that the Bankruptcy Court had the authority 
to grant such relief under FRBP 9024 on several bases 

4. 

limited to, mistake, inadvertence, surprise, excusable neglect; 
newly discovered evidence; or fraud, misrepresentation, or other 
misconduct of an adverse party. See Fed. R. Civ. P. 60(b)(1)-(6). 
Pursuant to Bankruptcy Rule 9024, Rule 60 applies to contested 
matters such as this matter. See Fed. R. Bankr. P. 9024.
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including changed circumstances and excusable neglect. 
(See
explaining that it was improper and untimely under the 
Bankruptcy Code and FRBP 9024, contained a revisionist 
account of the “facts,” and was otherwise entirely without 

of the Constitution provided a basis for the Bankruptcy 
Court to grant Debtors’ requested relief. (A1196-98).

On May 4, 2022, the Bankruptcy Court held a hearing 
and based on the undisputed facts denied Debtors’ motion 
for relief as a matter of law. (5/4/2022 Tr. at 76-84). The 
Bankruptcy Court determined that Debtors’ request for 

be accomplished only under Bankruptcy Code §§ 1127 or 
1144. (5/4/2022 Tr. at 77-78; see id. at 84 (explaining that 
Debtors were effectively seeking to “writ[e] the releases 
and exculpation provisions out of the order” with respect to 
Pillsbury); 11 U.S.C. §§ 1127, 1144). The Bankruptcy Court 
concluded that Debtors did not satisfy the requirements 
for relief under either of those provisions.

The Bankruptcy Court further explained that, under 

a plan’s substantial consummation — and Debtors did not 

and substantially consummated. (5/4/2022 Tr. at 78-79). 

Order under § 1144, the Bankruptcy Court found, because 
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strictly enforced and may not be extended” for any reason. 
(Id.
argument that a purported breach of ethical obligations 
by Pillsbury allowed for an exception to § 1144’s plain-text 
requirements. (Id. at 80-81). In addition, the Bankruptcy 
Court ruled that the limitations on relief set forth in 
§§ 1127 and 1144 cannot be circumvented by means of a 
motion for relief under FRBP 9024. (Id. at 78-80). Having 
disposed of the entire motion as a matter of law, the 
Bankruptcy Court declined Debtors’ request to hold an 
evidentiary hearing for purposes of an appeal.

E. Appeal

appeal of the Order. (D.I. 1). The appeal is fully briefed. 
(D.I. 21, 22, 25). The Court did not hear oral argument 
because the facts and legal arguments are adequately 
presented in the briefs and record, and the decisional 

II. JURISDICTION AND STANDARD OF REVIEW

The Order denying Debtors’ request for relief from the 

Whether the Bankruptcy Court erred in ruling, as a 
matter of law, that the plain text of §§ 1127 and 1144 bars 
Debtors’ request for relief from the release provisions of 
the substantially consummated plan of reorganization 
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— including whether FRBP 9024, which makes FRCP 
60 applicable to bankruptcy proceedings under certain 
circumstances, overrides those statutes — is a purely 
legal issue reviewed 

, 145 F.3d 124, 131 (3d Cir. 1998). 
Whether Pillsbury’s actions violated the Due Process 
Clause is a purely legal issue that is also reviewed de novo. 
See id. Finally, Debtors argue that the Bankruptcy Court 
erroneously declined to hold an evidentiary hearing. The 
Court reviews that decision for abuse of discretion. See id.

III. ANALYSIS

Debtors sought relief from the Plan’s release 
provisions pursuant to FRCP 60(b)(5), which authorizes 

should have prospective application.” (A935-36 (
, 48 B.R. 520, 523 (Bankr. 

Court’s discretion “if the circumstances, whether of law or 
fact, obtaining at the time of the issuance have changed, or 
new ones have since arisen.” (Id. (quoting In re Lebanon, 
48 B.R. at 523)). Debtors contended that they only learned 
of Pillsbury’s incorrect advice regarding Fairmont after 

circumstances” warranted relief from the Plan’s release 
provisions. (A936). Debtors further argued that FRCP 
60(b)(1)’s excusable neglect provision permitted relief. 
(A944). Thus, Debtors’ main argument on appeal is that 
relief they sought was available under FRCP 60(b), and 
that the Bankruptcy Court erred in determining that 
§§ 1127 and 1144 of the Bankruptcy Code — requirements 
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of which they failed to meet — provided the exclusive 
means of relief. (See D.I. 21 at 14-26).

Section 1127(b) states, in relevant part, that “[t]he 
proponent of a plan or the reorganized debtor may modify 

before substantial consummation of such plan.” 11 U.S.C. 
§ 1127(b) (emphasis added). Accordingly, by its plain 

after substantial consummation.” 
Generation, LLC, 639 B.R. 914, 922 (Bankr. D. Del. 2022).

The Bankruptcy Court recognized that § 1127(b) is 
“the exclusive means by which to modify a [Chapter 11] 
plan.” (See 5/4/2022 Tr. at 77-78 (citing 

, 327 B.R. 811, 812 (Bankr. S.D. Tex. 
2005) and In re Vencor, Inc., 284 B.R. 79, 87 (Bankr. D. 
Del. 2002)). See also, In re Rickel & Assocs., Inc., 260 B.R. 
673, 677 (Bankr. S.D.N.Y. 2001) (“Section 1127(b) provides 

In re 
Daewoo Motor Am., Inc., 488 B.R. 418, 426-27 (C.D. Cal. 
2011); , 2019 Bankr. LEXIS 2437, 2019 
WL 3713686, at *10-11 (Bankr. N.D. Ga. Aug. 5, 2019); 
7 Richard Levin & Henry J. Sommer, eds., COLLIER ON 
BANKRUPTCY ¶ 1127.03[2][a] (16th ed. 2022).
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The parties do not dispute that Debtors’ motion for 

consummated. The Plan was substantially consummated, 
and became effective, on November 8, 2021. (See A844; 
see also
Bankruptcy Court until February 28, 2022 — nearly 
four months after substantial consummation. (See A949). 
Rather, Debtors argue that the Bankruptcy Court erred 
in determining that § 1127(b) applies at all to their motion 
and that it bars relief from the Plan’s release provisions.

2. Debtors’ Motion for Relief Sought Plan 

Debtors’ primary argument, repeated throughout 
their briefs, is that § 1127(b) did not apply to their request 

of the Plan. (See, e.g., D.I. 21 at 2, 13-14, 16-17, 19-22, 25). 
Rather, Debtors contend, they merely seek “limited relief” 

Court determine that those portions of the Release 
Provisions applicable to Pillsbury were improperly 
obtained and, ineffective, and thus unenforceable, thereby 
granting limited relief from the provisions to allow 
Debtors to pursue malpractice claims against Pillsbury” 
— and “[s]uch relief is appropriate under Rule 9024 and 
Rule 60.” (Id. at 13). According to Pillsbury, Debtors want 
a change to the Plan that is directly contrary to the Plan’s 
express provisions, so there is no question that what they 
seek constitutes a “modif[ication]” within the meaning of 
§ 1127(b) — regardless of the magnitude of that change. 
(D.I. 22 at 20-21).
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The Court agrees that Debtors’ motion for relief really 

of § 1127(b). As an initial matter, the motion candidly 
and repeatedly urges the Bankruptcy Court to “modify 
the Plan so as to permit Debtors to pursue malpractice 
claims against Pillsbury.” (A940; see, e.g., A943 (“this 
Court should modify the provisions that stand to prevent 
Debtors from fully and fairly presenting their malpractice 
case against Pillsbury”) (emphasis added; quotations, 
alterations, and citations omitted); A944 (“  
of the Plan is appropriate”) (emphasis added); A946 (“this 
Court should modify the Plan”) (emphasis added)).

Nevertheless, “the Court will consider the substance 
rather than the form of the requested relief.” In re 
Logan, 327 B.R. at 813. As many courts have held, a 
“requested change” that “is directly contrary to the 

within the meaning of § 1127(b). In re Daewoo Motor, 488 
B.R. at 425-26 (collecting cases); 
Generation, 639 B.R. at 924 (party is not asking merely 

 

of the Plan”); , 274 B.R. 
391, 399-400 (Bankr. D. Del. 2001) (party seeking “relief 

Plan); In re Vencor, 284 B.R. at 82-85. A change contrary 
to the express provisions of the Plan is precisely what 
Debtors’ motion for relief sought. The Plan provides that 
Debtors release from any liability their “attorneys . . . and 
other professionals,” a category that includes Pillsbury. 
(A829-30 (stating that “Debtor Released Parties” are 
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“conclusively, absolutely, unconditionally, irrevocably, and 
forever released and discharged” by Debtors “from any 

damages, demands, debts, rights, and causes of action, 
losses, remedies, or liabilities whatsoever” relating (inter 
alia) to Debtors or the chapter 11 proceedings); see A781, 
A793 (defining “Debtor Released Parties” to include 
Debtors’ “Related Persons,” which includes attorneys)). 
Debtors’ motion seeks to change the release provisions 
of the Plan so that they no longer cover Pillsbury. (See 
5/4/2022 Tr. at 76-77). Without that modification, as 
Debtors have acknowledged, the release provisions bar the 
malpractice claims against Pillsbury that Debtors wish 
to assert. (D.I. 21 at 1 (“The Release Provisions preclude 
malpractice claims against Pillsbury”); 5/4/2022 Tr. at 
83-84) (“In order to bring a lawsuit against Pillsbury for 

order effectively writing the releases and exculpation 
provisions out of the order.”)).

Contrary to Debtors’ argument, the fact that they 
wish to modify the release provisions to carve out only 
one particular group of attorneys, while leaving those 
provisions in place as to all other attorneys, other 
professionals, and principals, does not take Debtors’ 
requested relief outside of the scope of § 1127(b). That 

magnitude of the requested change. 
Gas Generation, 639 B.R. at 922-24 (ruling that changing 

purposes of § 1127); , 2019 Bankr. LEXIS 2437, 
2019 WL 3713686, at *11. Indeed, in a decision on which 



Appendix B

22a

the Bankruptcy Court here relied (5/4/2022 Tr. at 77-78), 
a bankruptcy court in this District characterized a change 
in a plan’s releases to exclude one previously covered 
party — relief almost identical to that sought here — as 

See In 
re Vencor, 284 B.R. at 85 (concluding that “striking the 

of the Plan”).

3. FRCP 60/FRBP 9024 Cannot Be Used to 

The Bankruptcy Court further concluded that FRBP 
9024 is “inapplicable” as a means of circumventing 

substantial consummation. (5/4/2022 Tr. at 78-80 (citing 
In re Logan, 327 B.R. at 812-14)). Debtors argue on 
appeal that the Bankruptcy Court erred in determining 
that FRCP 60, made applicable by FRBP 9024, was 
inapplicable to Debtors’ request for relief. (D.I. 21 at 1). 
The Court disagrees.

As the Third Circuit has explained, a rule of procedure 
cannot “negate the substantive impact of [a] restriction 
contained” in a provision of the Bankruptcy Code or 
“validly provide” a movant “with a substantive remedy 
that would be foreclosed by” such a statutory provision. In 
re Fesq, 153 F.3d 113, 116-17 (3d Cir. 1998) (discussing 11 
U.S.C. § 1330); see 28 U.S.C. § 2075 (federal bankruptcy 
rules cannot “abridge, enlarge, or modify any substantive 
right”); 28 U.S.C. § 2072 (same as to federal rules of 

process” by which the substantive rights set forth in the 
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Code can be effected. In re Fesq, 153 F.3d at 116; see, e.g., 
Midstate Mortg. Invs., Inc., 105 F. App’x 420, 423 n.4 (3d 
Cir. 2004); , 521 F. App’x 87, 92 (3d Cir. 
2013); ,  
485 U.S. 197, 206, 108 S. Ct. 963, 99 L. Ed. 2d 169 (1988) 
(“[W]hatever equitable powers remain in the bankruptcy 

of the Bankruptcy Code.”).

Applying that well-established principle, courts have 
held that “[FRCP] 60(b) cannot be invoked to bypass 
§ 1127(b).” In re Rickel, 260 B.R. at 678. If a debtor could 
modify a plan after substantial consummation under 
FRCP 60/FRBP 9024, even though § 1127(b) provides 

consummation, then the rules of procedure would “produce 

Id.; see Fesq, 153 F.3d at 116; 
Gas Generation, 639 B.R. at 924-25 (neither FRCP 60 
nor bankruptcy court’s equitable powers under § 105 

to circumvent the requirements of § 1127(b)); In re Vencor, 
284 B.R. at 85; , 208 B.R. 812, 
816-17 (S.D.N.Y. 1997); , 2011 Bankr. 
LEXIS 2545, 2011 WL 2619501, at *3 (Bankr. S.D.N.Y. 
July 1, 2011), , 580 F. App’x 33 (2d Cir. 2014); In re 
Logan, 327 B.R. at 814-15; , 274 
B.R. at 399; In re Daewoo Motors, 488 B.R. at 426-27; In 
re Xpedior Inc., 354 B.R. 210, 232 (Bankr. N.D. Ill. 2006). 
And as Pillsbury correctly points out, the refusal to permit 
an end run around § 1127(b) serves important interests. 
Allowing a debtor to change the terms of a plan that has 
already been substantially consummated would “upset[] 
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the legitimate expectations” of the entities and individuals 
affected by the plan and would ultimately “undermine the 
integrity” of the bankruptcy process, as necessary players 
would not be willing to “participate in reorganization if 

In re Fesq, 153 
F.3d at 119-20; see id. at 119 (explaining that “Congress 

law”).

Different Ruling

The cases cited by Debtors do not support their 

FRCP 60(b) even where § 1127(b) would not permit that 

cases apply FRCP 60(b) outside of the context of plan 
modification, such that § 1127(b) plays no role in the 
analysis.5 While a few of the other cases cited by Debtors 

plans, they do not discuss § 1127(b) at all, and therefore do 
not constitute persuasive precedent regarding whether a 
FRCP 60(b) motion is barred where § 1127(b)’s limitations 

5. , 29 B.R. 372 
(Bankr. M.D. Pa. 1983) (stipulated order related to lift stay); In re 

, 48 B.R. 520 (Bankr. M.D. Pa. 1985) (same); 
, 86 B.R. 853, 854 (Bankr. E.D. Pa. 1988) 

(order authorizing an asset sale); , 21 B.R. 618, 619 
(Bankr. E.D. Pa. 1982) (lift stay order); and In re Lewis Rd., LLC, 

Dec. 9, 2011) (settlement agreement under Bankruptcy Rule 9019).
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Arnolds, Inc., 1997 Bankr. LEXIS 192, 1997 WL 86463, 

, 149 B.R. 419, 421 (Bankr. E.D. Tex. 

89th St. Owners, Inc., 223 B.R. 75, 79 (Bankr. S.D.N.Y. 
1998) (same). Debtors also cite the  case, as the 
court distinguished the relief sought in that case in the 
following way: “This action is not, however, an action to 

See D.I. 21 at 
16-17) (quoting , 432 
F.3d 150, 156 n.2 (2d Cir. 2005) 

, 559 U.S. 
260, 130 S. Ct. 1367, 176 L. Ed. 2d 158 (2010)). But as the 
Supreme Court noted, that case is contradicted by binding 
Third Circuit precedent ruling that FRCP 60(b) cannot be 
used to circumvent a provision of the Bankruptcy Code. 

, 559 
U.S. 260, 270 n.9, 130 S. Ct. 1367, 176 L. Ed. 2d 158 (2010) 
(contrasting , 432 
F.3d 150, 156 (2d Cir. 2005) with In re Fesq, 153 F.3d at 119 
n.8). Finally, Debtors cite , 201 B.R. 838 
(Bankr. S.D. Ala. 1996), but as Pillsbury correctly argues, 
that case concluded that FRCP 60(b)’s requirements were 

interaction between FRCP 60(b) and § 1127(b). See id. 
at 846-47. And to the extent that BNW could be read to 
suggest that FRCP 60(b) might apply even where § 1127(b) 
bars relief, that suggestion is inconsistent with the Third 
Circuit’s ruling that a bankruptcy rule cannot overcome a 
limitation in the Bankruptcy Code. See In re Fesq, 153 F.3d 
at 116-17. Finally, Debtors contend that In re Vencor and 
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In re Logan, on which the Bankruptcy Court relied in its 
ruling, are distinguishable. Even assuming that is correct, 
the discussion above illustrates that those decisions are 
hardly the only ones supporting the Bankruptcy Court’s 
§ 1127(b) analysis.

5. Debtors’ Remaining Arguments Are 
Unavailing

Debtors assert that application of § 1127(b) in this 

provision, asserting that a change in the release provisions 
would not “impact the finality of the [confirmation] 
order as to Debtors or its creditors.” (D.I. 21 at 19). This 
Court does not assess the applicability of a statutory 
provision by asking whether its overarching purposes 
are directly served in any particular case; rather, it 
looks to the provision’s plain language, and then applies 
that language by its terms. See, e.g., Lawrence v. City 

, 527 F.3d 299, 316-17 (3d Cir. 2008) (“except in 
the rare instance when the court determines that the 
plain meaning is ambiguous,” the “plain meaning of the 
[statutory] text should be conclusive”); see also Am. Hosp. 

, 142 S. Ct. 1896, 1905, 213 L. Ed. 2d 251 
(2022) (court cannot adopt “an interpretation that would 

The plain language of § 1127(b) admits of no exceptions. 
Debtors further contend that they should not be held to 
the requirements of § 1127(b) because they could not have 
requested relief prior to substantial consummation. (D.I. 
21 at 19; D.I. 25 at 7-8). The plain text of § 1127(b) does not 
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must be requested before substantial confirmation. 
Congress decided that the timing requirement applies 
regardless of the circumstances. Finally, Debtors contend 
that the relief they ask for would not violate § 1127(b) 
because the Plan provides that it “may be amended, 

with section 1127 of the Bankruptcy Code or as otherwise 
permitted by law.” (D.I. 21 at 22 (citing Plan § 11.1)). 
The Plan provision does not advance Debtors’ cause. 

or “as otherwise permitted by law.” (Id.) Contrary to 
Debtors’ apparent argument, the phrase “as otherwise 

under some other authority is permitted by law — let 
alone under the circumstances presented here, where 

consummation. Debtors point to no lawful means by which 

language.

Debtors further insist that they do not seek revocation 
here, so the Bankruptcy Court’s application of § 1144 
to their motion for relief was erroneous. (D.I. 21 at 20). 
Conversely, Pillsbury argues that, to the extent that 
Debtors are not seeking to modify the Plan’s release 
provisions, they are necessarily seeking to revoke the 
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force and effect as to Pillsbury. (D.I. 22 at 33). “Because as 
a matter of law there is no such thing as partial revocation 

be seeking to revoke that order in its entirety.” (Id. (citing 

plan in all respects, and one cannot take a piece of it, and 
say that the rest of it remains intact, therefore, the order 

not revoked, then they continue to bind Debtors and bar 
Debtors’ proposed malpractice action.

As the Bankruptcy Court explained, “the debtors seek 
to either modify the provisions of the plan to avoid the 
release provisions or [to] revoke the plan” so as to render 
the release provisions of no force and effect. (5/4/2022 
Tr. at 77). The Bankruptcy Court correctly ruled that 
revocation is barred by the plain terms of § 1144, which 
provides that “[o]n request of a party in interest at any 
time before 180 days after the date of the entry of the 

court may revoke such order if and only if such order was 
procured by fraud.” (Id. at 79-81 (citing 11 U.S.C. § 1144)). 
Just as § 1127(b) is the sole means of modifying a plan, 

may be . . . revoked.” (Id. at 77-78) (quoting In re Vencor, 
284 B.R. at 87); see also In re Logan, 327 B.R. at 812-14 
(§ 1144 provides the exclusive means by which to vacate a 
plan”); In re Longardner & Assocs., 855 F.2d 455, 460 (7th 
Cir. 1988) (“section 1144 is the only avenue for revoking 
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To the extent Debtors’ motion for relief can be read 

Debtors have not complied with the strict requirements 

fraud. (See A927-49; A958-59). Section 1144 is clear that a 
court “may revoke such order if and only if such order was 

are independently fatal to Debtors’ motion for relief. (See 
5/4/2022 Tr. at 79 (explaining that “Section 1144’s 180-day 
limitation is strictly enforced and may not be extended 
even if the fraud” on which a revocation request is based 
“is not discovered until the period has passed”) (citing 
Midstate Mortg., 105 F. App’x at 423)).

2. FRCP 60/FRBP 9024 Cannot Be Used to 

Debtors appear to contend that the Bankruptcy Court 
erred in ruling that FRCP 60(b) and FRBP 9024 cannot be 
used to make an end run around the strictures of § 1144. 
But like § 1127(b), § 1144 cannot be circumvented by 
means of a motion under FRCP 60 and FRBP 9024. FRBP 
9024 expressly states that FRCP 60 applies “in cases 
under the Code except that . . . a complaint to revoke an 

 [governing revocation in Chapter 11 
cases], § 1230 [governing revocation in Chapter 12 cases], 
or § 1330 [governing revocation in Chapter 13 cases].” 
Fed. R. Bankr. P. 9024 (emphasis added). To the extent 
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allowed by § 1144. By its own terms, then, FRBP 9024 
cannot aid them.

In In re Fesq, the Third Circuit directly addresses 
§ 1144’s analog under Chapter 13 — § 1330, which is 
worded almost identically to § 1144 an§ 1230 [governing 
revocation in Chapter 12 cases], or § 1330 [governing 
revocation in Chapter 13 cases].” Fed. R. Bankr. P. 9024 
(emphasis added). To the extent Debtors seek revocation 

motion within thed provides that “[o]n request of a party 
in interest at any time within 180 days after the date of 

revoke such order if such order was procured by fraud.” 
11 U.S.C. § 1330(a). In In re Fesq, a creditor of a Chapter 

FRCP 60(b) on the basis of “excusable neglect,” claiming 
that a computer error caused the creditor’s counsel to 

114-15. The court of appeals concluded that, because the 

it was barred by § 1330, the Chapter 13 analog to § 1144. 
Id.
60 allowed revocation notwithstanding § 1330, reasoning 
that a procedural rule could not provide a remedy 
foreclosed by statute. Id. at 116-17. In other words, the 
terms of § 1330, and § 1144, mean precisely what they 

an allegation of fraud made within 180 days. The Third 
Circuit has subsequently followed that holding in a series 
of unpublished decisions. , 521 F. 
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App’x at 92; In re Midstate Mortg., 105 F. App’x at 423 & 
n.4. The Court agrees that the Third Circuit’s ruling as 
to the interaction between § 1330, FRCP 60, and FRBP 
9024 is directly applicable to § 1144 as well.

Debtors argue that some courts “disagree” with the 
Third Circuit “as to whether a Rule 60(b)(4) motion, which 

is void, should be treated as a ‘complaint to revoke’ a plan 

motions based on fraud.” (D.I. 21 at 25). This Court is, of 
course, bound by the Third Circuit’s precedential decision 
in In re Fesq, whatever other courts may have ruled.

“Independent” of the Plan

Debtors argue that § 1144 does not apply here to bar 
relief because proceeding with a malpractice action would 
not “redivide the pie” of assets that the Plan divided but 
rather would give Debtors a claim for some additional 
recovery. (D.I. 21 at 23-25). Debtors rely on two decisions: 

, 355 B.R. 438 (Bankr. 
D. Del. 2006), and , 119 B.R. 
14 (E.D.N.Y. 1990). In those decisions, courts considered 

not expressly addressed or blocked by any provision in the 

be “tantamount to revoking the plan.” In re Genesis, 355 
B.R. at 445; , 119 B.R. at 18-20. 
To make that assessment, both courts analyzed whether 
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the relief sought would be tantamount to revocation 

— for example, by changing the way that money would be 
distributed under the plan (i.e., “redivid[ing] the pie”) — 
or whether the relief sought was instead “independent” of 
the plan. In re Genesis, 355 B.R. at 444-48; see In re Coffee 

, 119 B.R. at 18-20. That analysis has no bearing 

provision foreclosing the claims Debtors wish to pursue. 

Debtors argue that § 1144 “is not applicable to” 
requests for relief where purported ethical violations 
give rise to late discovery of the basis for a request. 
(D.I. 21 at 26-29). This Court need not reach any factual 

The statute contains no exception for purported ethical 
violations, and the Bankruptcy Court did not err in 
declining to create one out of whole cloth. (See 5/4/2022 

impression.” (D.I. 21 at 26). More accurately stated, there 
no authority for Debtors’ argument that this Court should 
create an exception in derogation of the statute’s plain 
text.

that the Plan’s release provisions as they relate to 
Pillsbury are unusually broad or ethically improper. (D.I. 
25 at 4). Bankruptcy courts routinely approve chapter 
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11 plans with release provisions substantively identical 
to the ones here. Debtors reference the “special rule” 
governing bilateral agreements between a lawyer and 
a client, which, among other things, requires that such 
agreements be made with the client’s “full knowledge of 
all material circumstances.” (D.I. 21 at 30 (quoting Swift 
v. Choe, 674 N.Y.S. 2d 17, 20, 242 A.D.2d 188 (N.Y. App. 
Div. 1998))). A chapter 11 plan of reorganization is not 
a bilateral agreement between lawyer and client. It is 

approved disclosure statement that is noticed for creditor 

attempts to invalidate exculpatory provisions in chapter 
11 plans on grounds that they violate ethical rules. See, 
e.g., In re Stearns Holdings, LLC, 607 B.R. 781, 791 
(Bankr. S.D.N.Y. 2019) (holding that New York’s rule 
of professional conduct restricting attorney release of 
malpractice liability “has no bearing on the standard of 
care established in an exculpation provision contained in 
a plan”). The Bankruptcy Court correctly did the same.

Debtors argue that the Bankruptcy Court erred by 
not addressing their due process challenge. (See D.I. 21 
at 29). Debtors did not present a due process argument in 
their opening brief below, instead raising it only in reply. 
(See A1196-98). Debtors argue that Pillsbury had a full 
opportunity to address, and did in fact address, Debtors’ 
due process argument during the May 4, 2022 hearing, 
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See 5/4/22 Tr. at 27-28. The law 

in a reply brief should not be heard.” 
, 676 F. Supp. 

2d at 331 n.13; , 2021 
Bankr. LEXIS 1923, 2021 WL 3083325, at *2 n.7 (noting 
that because an argument “was not raised in the opening 
brief” the court “need not consider it”). Because the issue 
was not properly raised in Debtors’ opening brief below, 
the Bankruptcy Court committed no error in failing to 
address it. , 933 F.3d 246, 256 n.11 

reply brief in the district court is forfeited).

In any event, Debtors’ argument that Pillsbury’s 
actions somehow deprived Debtors of Constitutional due 
process is unavailing. (D.I. 21 at 29-37). The due process 
guarantee — whether derived from the Fifth Amendment 
or the Fourteenth Amendment — applies only to wrongful 
acts by government actors and has no application to 
“private conduct,” even if that conduct is “discriminatory 
or wrongful.” , 419 U.S. 345, 
349, 95 S. Ct. 449, 42 L. Ed. 2d 477 (1974) (quoting Shelley 
v. Kraemer, 334 U.S. 1, 13, 68 S. Ct. 836, 92 L. Ed. 1161 
(1948)) (internal quotation marks omitted); 

, 611 F.2d 1229, 1232 (8th 

actions cannot give rise to a due process claim. According 
to Debtors, Pillsbury’s “private conduct” argument is a 
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red herring. (D.I. 25 at 13). Because the Plan containing 

Bankruptcy Court, Debtors argue, “it is the government, 
i.e., the Bankruptcy Court, depriving Debtors of due 
process.” Id. “The Bankruptcy Court’s decision to deny 
Debtors even the opportunity to present evidence — 
including an offer of proof — demonstrates the extent of 
the due process denial in this case.” Id.

Procedural due process requires only that a person 
affected receive “notice and opportunity to be heard” 
before a deprivation of liberty or property. 

, 356 F. Supp. 3d 440, 452-53 
(E.D. Pa. 2018); , 522 U.S. 262, 
266, 118 S. Ct. 753, 139 L. Ed. 2d 695 (1998) (“The core 
of due process is the right to notice and a meaningful 
opportunity to be heard.”). Debtors had notice of their 
own plan of reorganization. Debtors’ principal reviewed 
the plan and submitted a declaration discussing and 
endorsing the Plan’s release provisions. (See A713-14 ¶¶ 10-
14). Debtors had many opportunities to raise any issues 
they may have had with the release provisions or any 

within the statutory time limit to modify the Plan. Finally, 
Debtors had counsel other than Pillsbury with whom to 
discuss the release provisions.6 That Debtors may now 

6. 
Hamed Adib and Linda Tran (A995-96, A999, A1010-97), Debtors 
were represented by separate bankruptcy counsel at Cole Schotz. 
(A1245). In addition, by no later than September 2021 (nearly two 
months before the Plan’s effective date), Debtors had consulted 
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wish to have better focused on the release provisions 
appliable to Pillsbury — or that they had more time to 
seek to modify the plan — does not create a due process 
deprivation.

argument that the Bankruptcy Court erred by ruling 
as a matter of law without an evidentiary hearing. (See 
D.I. 1 at 38-39). The ability of a court to rule as a matter 
of law, without trial or a hearing, is beyond dispute. It is 
something courts do every day, in granting motions for 

Here, the Bankruptcy Court correctly determined that 
Debtors’ factual arguments were immaterial because their 
claims were untimely. The Bankruptcy Court therefore 
had no need to waste time taking testimony that could not 
change the outcome of the matter. Debtors’ argument that 
the Bankruptcy Court was required to hold an evidentiary 
hearing (and to do so after it had already conclusively 
ruled on the merits of the motion based on undisputed 
facts) rests on an incorrect reading of Bankruptcy Rule 
9014(d), which provides that “[t]estimony of witnesses 
with respect to disputed material factual issues shall be 
taken in the same manner as testimony in an adversary 
proceeding.” Fed. R. Bankr. P. 9014(d). The language of 
that rule makes clear that live testimony is needed only 
if the factual dispute is “material.” A fact is “material” 
only if it “might affect the outcome” of the dispute 
“under the governing law.” Anderson v. Liberty Lobby, 

with separate counsel (LimNexus LPP) to advise them on potential 
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Inc., 477 U.S. 242, 248, 106 S. Ct. 2505, 91 L. Ed. 2d 202 
(1986) (discussing materiality in the context of summary 

no need for an evidentiary hearing, and the Bankruptcy 
Court was well within its discretion in declining to hold 
one.

IV. CONCLUSION

holdings, including that Debtors’ motion for relief sought 

barred after substantial consummation, that Debtors 
cannot circumvent the time limits imposed by §§ 1127 
and 1144 by relying on FRCP 60/FRBP 9024, and that 
those statutes contain no exceptions for purported ethical 
violations. For the reasons set forth herein, the Order is 
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APPENDIX C — EXCERPT OF TRANSCRIPT OF 
THE UNITED STATES BANKRUPTCY COURT 
FOR THE DISTRICT OF DELAWARE, FILED 

JUNE 9, 2022

[1]IN THE UNITED STATES BANKRUPTCY 
COURT FOR THE DISTRICT OF DELAWARE

Chapter 11 
Case No. 21-10549 (JTD) 

(Jointly Administered

In re: 

SC SJ HOLDINGS LLC, et al.

Wednesday, May 4, 2022

TRANSCRIPT OF ZOOM HEARING 

BEFORE THE HONORABLE JOHN T. DORSEY 
UNITED STATES BANKRUPTCY JUDGE

***

[76]back, I’ll give you my ruling on both of these issues.

So let’s recess until 12 o’clock.

MS. KRISTOVICH: Thank you, Your Honor.

(RECESS TAKEN 11:28 a.m.)

(RECESS ENDED AT 12:04 p.m.)
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THE COURT: All right. We are back on the record.

Do we have everyone back?

MS. KRISTOVICH: Yes.

motion for relief seeing the plan.

The reorganized debtors, which I’ll refer to as 
“debtors,” have moved for an order pursuant to Federal 
Rule of Civil Procedure 60 as made applicable to 
bankruptcy proceedings by Federal Rule of Bankruptcy 
Procedure 9024, quote, “Relieving the debtors from 
certain aspects of the third amended joint Chapter 
11 plan,” end quote, as to its former counsel Pillsbury 
Winthrop Shaw Pittman LLP, or Pillsbury.

release, exculpation, and injunctive provisions granted to 
Pillsbury in order to pursue alleged malpractice claims 

I’m hearing some -- I’m going to mute folks. I’m 
getting some feedback.

In effect, the debtors seek to either modify the 
provisions of the plan to avoid the release provisions or 
revoke the plan under a theory that the plan releases were 
obtained by fraud or as a result of a breach of Pillsbury’s 
ethical obligations under the rules of professional conduct.
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Not surprisingly, Pillsbury has objected to the motion.

For the reasons I will discuss, the motion is denied.

As previously recognized by this Court, quote, 

BR 582 at 588, Bankruptcy District of Delaware, 2010.

See also In Re Vencor, Inc., 284 BR 79 at 87, 
Bankruptcy District of Delaware, [78]2002, in which 
Judge Walrath stated, quote, “Sections 1127 and 1144 

Debtors’ reliance on Rule 9024 is therefore misplaced.

As the Bankruptcy Court for the Southern District 
of Texas recognizes, Section 1127 provides the exclusive 

the exclusive means to revoke a plan.

Rule 9024 is simply inapplicable. That’s In Re Logan 
Place Properties Limited, 327 BR 811 at 812 through 814, 
Bankruptcy Southern District of Texas, 2005.

The question, then, is, do the debtors meet the 

of the plan pursuant to 1127 or 1144?

The answer is no.
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plan proponent or reorganized debtor, quote, “At any time 

consummation of the plan,” closed quote.

order was entered on August 18th, 2021. The parties agree 
that the plan became effective on November 8th, 2021, 

substantially consummated on that date under Sections 
1101 and 1127.

its own terms is substantially consummated, the debtors 
cannot now seek to modify the plan.

The debtors also cannot comply with the strict 
statutory requirements of Section 1144. Section 1144 

by fraud can be revoked within 180 days of the entry of 

Section 1144’s 180-day limitation is strictly enforced 
and may not be extended even if the fraud is not discovered 
until the period has passed.

In Re Mid-State Mortgage Investments, Inc., 105 
Federal Appendix 420 at 423, Third Circuit, 2004.

Nor can a party seek to rely on [80]Rule 9024 to extend 
the time period because by its own terms, Section 1144 

limits contained in Section 1144. Any motion seeking relief 
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under Rule 9024 must be treated as a Complaint seeking 

F.3rd 1113 at – or excuse me -- 113 at 116, Third Circuit, 
1998; and In Re Rodriguez, 521 Federal Appendix 87 at 
92, Third Circuit, 2013.

Debtors argue that the situation here is different 
because the releases and exculpation granted to Pillsbury 
in these cases are the result of an alleged breach of 
Pillsbury’s ethical obligations.

Debtors’ counsel correctly pointed out -- excuse me. 
Yes.

Debtors’ counsel correctly pointed out during 
argument that there is no case precedent addressing the 
application of Section 1144 in that type of situation.

In light of the Third Circuit’s view that even outright 
fraud that was not discovered until after the applicable 
180-day period has run can form the basis for a [81]

I am not prepared to say that the alleged ethical 
violations would allow for an exception to the Code’s 
mandate.

Even assuming there were ethical violations -- and 

-- there are other avenues to deal with those allegations.

was entered on August 18, 2021. Section 1144’s 180-day 
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period, therefore, ran on February 14th, 2022. Debtors 

a Complaint to revoke under 1144, until February 28th, 
2022, two weeks after the deadline.

Since the Third Circuit has made clear that the 
deadline cannot be extended, the debtors’ motion must 
be denied.

Debtors’ attempt to avoid the strict requirements of 
Sections 1127 and 1144 by arguing that their motion does 
not attempt to, quote, “redivide the pie,” close quote, and, 
therefore, is, quote, “an independent action,” close quote, 

Debtors rely primarily on Judge Walrath’s decision 
and Genesis Health Ventures Inc., 355 BR 438, Bankruptcy 
District of Delaware, 2006, and the case is cited by Judge 
Walsh in his ruling.

debtor: three senior creditors and the debtor’s CFO.

The Bankruptcy Court dismissed the claims against 
the debtor as time barred by Section 1144 and against the 
remaining defendants as barred by the doctrines of claim 
issue preclusion.

The District Court upheld dismissal of the debtor 
under Section 1144 and remanded for determination of 
whether Section 1144 also barred claims against the 



Appendix C

44a

remaining defendants along with certain issues related 
to claim and issue preclusion.

Judge Walsh concluded that the claims against the 
nondebtor defendants were not barred by 1144 because 
pursuit of those claims would not require revisiting the 

collateral attack on that order.

As Judge Walsh recognized, quote, “An independent 
money judgment against the creditor guilty of fraud would 
only affect that particular creditor,” UDAAP 446.

He went on to conclude that, quote, “No one other 

against the defendants,” UDAAP 447.

While on its face this analysis might seem to be 
equally applicable here because pursuing Pillsbury for 
alleged malpractice will not require a redividing of the 
pie and only Pillsbury would potentially be affected by 
any money judgment, there is one overriding distinction 
between Genesis as well as the other cases referred to in 
that opinion and this case.

That is releases and exculpations granted under the 
plan.

The debtors’ granted releases and exculpation to 
Pillsbury without reservation as the debtors clearly 
recognize by the fact that they brought this motion. In 
order to bring a lawsuit against Pillsbury for malpractice, 
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[84]debtors need to modify the confirmation order 
effectively writing the releases and exculpation provisions 
out of the order.

order and can only be accomplished through Sections 
1127 or 1144. See again In Re Verestar, Inc., 284 BR 79 

Term Acute Care of Covington, LLC, 487 BR 713 at 719 

that withdrawal of release of claims granted under our 
plan required compliance with Section 1144.

It says the plan was confirmed as substantially 
consummated, debtors cannot seek to modify the 

debtors did not seek to revoke -- excuse me -- revoke 

Section 1144, the relief they seek is unavailable. The 
objection is sustained and the motion is denied.

pointed [85]out, the Court must consider the Pioneer 
factors, and those factors are a danger of prejudice to the 
debtors or in this case to Pillsbury, the length of delay, the 
reason for the delay, and whether it was in the control of 
the movant, and whether the movant acted in good faith.

As to danger of prejudice to Pillsbury, the only danger 

fees. That is not the type of prejudice that I think the 
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Supreme Court had in mind when it decided the Pioneer 
case.

prejudice to Pillsbury in having to wait for their fees.

The length of the delay. Here, it was less than 30 days 

Reasons for the delay, and whether it was in control 
of the movement -- movant, I don’t have any actual 
evidentiary, but [86]based on the representations of 
counsel, the reasons for the delay seemed to be legitimate. 
There were a lot of things happening at that period of time. 
Mr. Hirbod and the debtors were busy with other matters 
and trying to turn to that and caused them to miss the 

not weigh in favor of granting -- or of denying the relief.

Four, whether the movant acted in good faith, I 
have no -- Pillsbury has made allegations that there was 
bad faith on the part of the debtors in seeking to object 
to the fees, but when you’re looking at good faith, the 
question is are they trying to gain some advantage, and 
there certainly was no advantage to the debtors’ 30-day 

application.

So, therefore, I will grant that motion and allow the 
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I’m going to limit -- I’m going to give you a timeline, 
because we need to move this along. So I will give the 

that [87]will be -- that will give you, what, four weeks. So 

fee application.

I’ll let the parties meet and confer and discuss what 

be, contact chambers and we’ll get a date for a hearing.

All right. That’s all I had on the fee application.

The other thing on the agenda for today was the 
sealed motions. Is that something we still need to address 
at this time or -- given that we’re not going to have any 
testimony today.

Whose motion was it? Mr. Wesoky.

MR. WESOKY: Yes, Your Honor, it was our motion. 

in the -- obviously that are before this Court on the two 
issues that we’ve addressed today. We do believe that those 
records should be sealed.

They are privileged, although there is a limited waiver 
as to the privilege.

****
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APPENDIX D — OPINION OF THE UNITED 
STATES BANKRUPTCY COURT FOR THE 

DISTRICT OF DELAWARE, DATED  
AUGUST 18, 2021

IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE DISTRICT OF DELAWARE

Chapter 11 
Case No. 21-10549 (JTD) 
(Jointly Administered) 

Related to Docket No. 660

In re:

SC SJ HOLDINGS LLC, et al. 

Debtors.

FINDINGS OF FACT, CONCLUSIONS OF LAW, 
AND ORDER (I) CONFIRMING THIRD AMENDED 

JOINT CHAPTER 11 PLAN AND (II) GRANTING 
RELATED RELIEF

”) of the 
Third Amended Joint Chapter 11 Plan of Reorganization 

Plan”),1 which is 
attached hereto as Exhibit A; and the Bankruptcy Court 

Amended Disclosure 
Statement With Respect to Amended Joint Chapter 
11 Plan of Reorganization 
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Disclosure Statement”) and the solicitation procedures 
related to the Disclosure Statement pursuant to the 

Disclosure Statement Order”) and (ii) a supplement 
Disclosure Statement 

Supplement”) and the solicitation of acceptances and 
rejections of the Plan from Class 4C pursuant to the 
Order Conditionally Approving the Solicitation of the 
Debtors’ Second Amended Joint Chapter 11 Plan of 
Reorganization for Class 4C and the Adequacy of the 
Supplemental Disclosure Therewith 

Disclosure Statement Supplement Order”); and 

and Interests the Disclosure Statement and Disclosure 

Disclosure Statement Order and Disclosure Statement 
Supplement Order, [see 

deadlines in the Disclosure Statement Order pursuant to 
that 
Extensions of Related Deadlines [Docket No. 516] (the 

 Deadline Notice
the Holders of Claims and Interests; and the Bankruptcy 

the Declaration of Aileen Daversa on Behalf of Stretto 
Regarding the Solicitation of Votes and Tabulation of 
Ballots Accepting and Rejecting Proposed Third Amended 
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Chapter 11 Plan of Reorganization [Docket No. 
666] (the  ”), the compromises 

 

and CONCLUDES as follows:

FINDINGS OF FACT AND CONCLUSIONS OF LAW

A.  of Fact and Conclusions of Law. The 

constitute conclusions of law, they are adopted as such. To 

B. Jurisdiction, Venue, Core . This 

Bankruptcy Court in accordance with the terms set forth 
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this Bankruptcy Court pursuant to 28 U.S.C. §§ 1408 and 
1409.

C. Chapter 11 Petitions. 

D. Judicial Notice. This Bankruptcy Court takes 
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denied.

E. Burden of Proof

F. Adequacy of Disclosure Statement Supplement. 
The Disclosure Statement Supplement contains 

respect to the treatment of Class 4(C) under the Plan.

G. Solicitation

of the Disclosure Statement, the Plan, and the Disclosure 

Ballots
Solicitation 

”), to holders of Claims and Interests in 
accordance with the Disclosure Statement Order and the 

Affidavit of Service [Docket No. 
Solicitation ”), as well 

Solicitation”) was 
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circumstances. The Solicitation (i) was conducted in 

the Bankruptcy Rules, the Local Rules, the Disclosure 
Statement Order, the Disclosure Statement Supplement 

H. Notice

accordance with the Disclosure Statement Order and in 
compliance with the Bankruptcy Code, the Bankruptcy 

respect thereto and the Plan.

I.  Results

J. Bankruptcy Rule . In accordance with 

appropriately filed the Disclosure Statement and the 
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K. Plan Compliance with the Bankruptcy Code (11 
U.S.C. § 1129(a)(1))

particularly:

(i) Proper  (11 U.S.C. §§ 1122, 

(Section 2.1 of the Plan), Professional Fee Claims (Section 

Plan), and DIP Claims (Section 2.4 of the Plan), which need 

not implemented for improper purposes, and such Classes 

(ii)  Unimpaired Classes (11 U.S.C. § 

1 (Other Priority Claims), Class 2 (Other Secured Claims), 
Class 4A (SC SJ General Unsecured Claims), Class 6A 
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Interest) are Unimpaired under the Plan within the 

(iii)  Treatment of Impaired Classes 
(11 U.S.C. § . Articles III and IV of the Plan 

Class 4C (Fairmont General Unsecured Claim), Class 

and specify the treatment of the Claims and Interests in 

Bankruptcy Code.

No Discrimination (11 U.S.C. § . 

Implementation of Plan (11 U.S.C. § 
(5))

of the Plan, (c) the compromise and settlement of Claims, 
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Documents, (h) the Real Property Sales, and (i) the 

selected pursuant to that Order on Debtors’ Motion 
for an Order Authorizing Marketing Process to Solicit 

 Process 
Order
the Bankruptcy Code.

 Equity Securities/Allocation 
of  Power (11 U.S.C. § 

the Bankruptcy Code.

 Independent  
(11 U.S.C. § 

New Lessee. Neither the Plan nor the Plan Supplement 

director, or trustee under the Plan and any successor to 

Impairment/Unimpairment of Classes 
of Claims or Interests (11 U.S.C. § . As 
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Code, and pursuant to section 1124 of the Bankruptcy 

the treatment of the Unimpaired Classes and Impaired 
Classes as follows: Class 1 (Other Priority Claims), Class 
2 (Other Secured Claims), Class 4A (SC SJ General 

Unimpaired. 

(Fairmont General Unsecured Claim), Class 5 (Inter-

Assumption and Rejection (11 U.S.C. § 
. Section 8 of the Plan addresses the assumption 

the Bankruptcy Code. In accordance with Section 8 of the 
Plan, as set forth in the Schedule of Assumed Contracts, 

pursuant to Section 8.4 of the Plan, any monetary amounts 
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Compromise and Settlement (11 U.S.C. 
§ 
the Bankruptcy Code and Bankruptcy Rule 9019, the 
compromises and settlements set forth in the Plan, 

the contrary, the settlements set forth in the Plan are 

Retention of Causes of Action and 
 of  (11 U.S.C. § . On June 

 of  and Unaffected 
 of Holders of Claims (11 U.S.C. § . 
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Interests in Class 1 (Other Priority Claims), Class 2 (Other 
Secured Claims), Class 4A (SC SJ General Unsecured 

Class 4C (Fairmont General Unsecured Claim), Class 5 

Additional Plan  (11 U.S.C. § 

of the Bankruptcy Code.

Cure of Defaults (11 U.S.C. § . 

the ordinary course. Thus, the Plan complies with section 

L.  Compliance with Bankruptcy Code (11 
U.S.C. § 1129(a)(2))
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(i) 
section 109 of the Bankruptcy Code;

(ii) 
under section 1121(a) of the Bankruptcy Code;

(iii) 

Bankruptcy Court; and

Disclosure Statement, the Ballots, and related documents 

the Plan.

Plan Proposed in Good Faith (11 U.S.C. § . 

necessary to effectuate the Plan), the Plan Supplement, 

Chapter 11 Cases, the Disclosure Statement, the record of 
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Plan Documents

pursuant to, the Plan and, therefore, are not, and on 

N. Payment for  or Costs and  
(11 U.S.C. § 1129(a)(4))
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section 1129(a)(4) of the Bankruptcy Code.

O. Directors,  and Insiders (11 U.S.C. § 
1129(a)(5))

SC SJ and New Lessee are disclosed in the Plan 
Supplement. The Plan Supplement also discloses the 

P. No Rate  (11 U.S.C. § 1129(a)(6)). The 

Chapter 11 Cases.

Q. Best Interest of Creditors (11 U.S.C. § . 

Statement, the Demchick Declaration, and the other 
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retain under the Plan, on account of such Claim or Interest, 

the Bankruptcy Code on such date.

R. Acceptance  Certain Classes (11 U.S.C. § 
1129(a)(8))

Interest) are Classes of Impaired Claims or Interests 

General Unsecured Claim) are Classes of Impaired 

Code. Class 1 (Other Priority Claims), Class 2 (Other 
Secured Claims), Class 4A (SC SJ General Unsecured 

Plan pursuant to section 1124 of the Bankruptcy Code 

pursuant to section 1126(f) of the Bankruptcy Code.

S. Treatment   Claims, 
Fee Claims, Priority  Claims, and Other Priority 
Claims (11 U.S.C. § 1129(a)(9)). The treatment of Allowed 
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requirements of section 1129(a)(9)(C) of the Bankruptcy 
Code. The treatment of Other Priority Claims pursuant to 

1129(a)(9)(B) of the Bankruptcy Code.

T. Acceptance  Impaired Class (11 U.S.C. § 
1129(a)(10))

Class 4C (Fairmont General Unsecured Claim) are Classes 

section 1126 of the Bankruptcy Code, determined without 

of the Bankruptcy Code.

U.  (11 U.S.C. § 1129(a)(11)). The information 
in the Disclosure Statement, the Disclosure Statement 
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1129(a)(11) of the Bankruptcy Code.

V. Payment of Statutory Fees (11 U.S.C. § 1129(a)
(11)). 

of section 1129(a)(12) of the Bankruptcy Code.

W. Continuation of Retiree  (11 U.S.C. § 1129(a)

Unite Here Pension Fund, the Painters Pension Fund, and 

Code.

X. No Domestic Support  (11 U.S.C. § 
1129(a)(14))

11 Cases.
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Y.  Are Not  (11 U.S.C. § 1129(a)
(15))

Z. No  Non-Bankruptcy Law  
Transfers (11 U.S.C. § 1129(a)(16))

AA. No Unfair Discrimination; Fair and 
 (11 U.S.C. § 

the Bankruptcy Code. No holder of any Claim or Interest 

any property under the Plan on account of such junior 
Claim or Interest and no holder of a Claim or Interest 
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BB. Only One Plan (11 U.S.C. § 1129(c)). The 

11 Cases. Section 1129(c) of the Bankruptcy Code is thus 

CC. Principal Purpose of the Plan (11 U.S.C. § 
1129(d))

the Bankruptcy Code.

DD. Good Faith Solicitation (11 U.S.C. § 1125(e)). 

acceptances to the Plan and their participation in the 
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of the Bankruptcy Code in the offer and issuance of any 
securities under the Plan, and therefore are not, and on 
account of such offer, issuance, and solicitation shall not 

or rejections of the Plan or the offer and issuance of 
the securities under the Plan, and are entitled to the 

10.9 of the Plan.

EE. Satisfaction of  Requirements. 

the Bankruptcy Code.

FF. Likelihood of Satisfaction of Conditions 
Precedent to the  Date. Each of the conditions 
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GG. Implementation. The Plan Documents 
are essential elements of the Plan, and entry into each 

the Estates, and holders of Claims and Interests. The 

all such further actions as are necessary to implement 

Plan Documents, and the terms and conditions of all such 

and fair consideration, and shall, upon completion 

Chapter 11 Cases.

HH.  Contracts and  
Leases. The   

pursuant to Section 8 of the Plan. Each assumption of 
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assumption were effectuated pursuant to an order of this 

Lessee pursuant to the Plan.

II.  Good Faith

proceed to (i) consummate the Plan, the Plan Documents, 

transfers set forth or contemplated therein and (ii) take 

Order.

JJ. New Hotel  . 
The Plan is premised in material part on entry into the 

for the Hotel, is necessary to the consummation of the 
Plan and the operation of the Hotel. Additionally, the 
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 Documents

transactions contemplated therein.

KK.   Loan



Appendix D

[see   
Loan Term Sheet

Qualified  Documents”), are fair and 



Appendix D

therein.

LL.  Date Secured Loan 
Documents

transactions contemplated therein.

Injunctions, Releases, and . The 



Appendix D

essential to the formulation and implementation of the 

and Bankruptcy Rule 9019(a), the injunctions, releases, 

 
Release
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the Estates, and holders of Claims and Interests. Also, 

Third-Party Releases”) are appropriate. 
Holders of Claims and Interests were duly informed of the 

reject the Plan; (c) the holders of all Claims and Interests 
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to the Released Parties that are also Fairmont Release 

any claim or Cause of Action released pursuant to the 

The Third-Party Releases are appropriately tailored 
under the facts and circumstances of these Chapter 11 

such, the Third-Party Releases appropriately offer certain 

Notice 
of Non-  Status”), which was sent to holders of 

see Docket 
No. 608], and (B) the Ballots, which were sent to holders 

font the terms of the Third-Party Releases, as set forth 



Appendix D

see 

released.

are appropriate and are consensual. The releases set forth 

thereto.
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NN. Real Property Commitments

OO. Authorized 



Appendix D

under the circumstances of the Chapter 11 Cases. The 

any Holder of a Claim or Interest under the Plan that has 

PP. Retention of Jurisdiction. The Bankruptcy 

set forth in Section 12 of the Plan and section 1142 of the 
Bankruptcy Code.

ORDER

ACCORDINGLY, IT IS HEREBY ORDERED, 
ADJUDGED, DECREED, AND DETERMINED 

THAT:

1.  of Fact and Conclusions of Law. The 
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2. Notice of the   and Solicitation. 

complied with the Disclosure Statement Order, were 

with the Bankruptcy Code, the Bankruptcy Rules, and 
the Local Rules.

 of Plan. The Plan and each of its 
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4. 

on the merits and denied.

5. No Action. 

amended in connection with the implementation of the 
Plan.

6.   Not Required. This 
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respect to the implementation of the Plan and the Plan 

appropriate for the implementation or consummation of 
the Plan or the Plan Documents.

Implementation of the Plan

such documents, contracts, instruments, releases, and 

Plan Documents, and take such other actions as may 

such other actions delineated in Section 5 of the Plan 

Documents are authorized to alter, amend, update, or 

8.  Transactions
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under and in connection with the Plan Documents.

9.  of the New  
Documents

New Corporate  Documents”), are 

10.   of the   
Documents. The  
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11.   of the   Loan. 

12.  of the  Date Secured 
Loan Documents.

Loan Amendment and all other documents, notes, 
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Loan Documents”). 

Order.
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further notice to or order of the Bankruptcy Court, act 

Lessee, and the Prepetition Secured Lender may deem 

and pursuant to the Prepetition Secured Loan Documents 

to Section 4.4(a) of the Plan.



Appendix D

thereunder in accordance with the terms of the Post-

law.
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notice of such Liens and security interests to third parties. 

secure such holder’s Other Secured Claim, then as soon 

New Lessee, or the Prepetition Secured Lender Facility 

as an inducement to the Prepetition Secured Lender to 
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Plan 

other order of this Bankruptcy Court.

14.   of Assets. 

the Plan, in each case free and clear of all Claims, Liens, 

Documents.

15.   of the Fairmont Claim Guaranty. 

Limited Guarantor and Fairmont are authorized, without 

16.  Cancellation of  Securities, Security 
Interests and 
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record or release any documents or instruments that 

”).

 of the Committee Settlement. 

is dependent upon and incorporates the terms of the 

essential element of the Plan, (c) the Committee Settlement 
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Claims and Interests, and all other parties in interest, 

and the Plan.

18. Treatment of Claim of County of Santa 
Clara, Department of  & Collections. The County of 

Santa 
Clara County”) asserted an Other Secured Claim in 

Santa Clara Property ”), and 
Santa Clara 

 Penalties and Interest

and Interest.
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19.  Contracts and  Leases.

(i) Pursuant to section 8 of the Plan, as of 

included in the Schedule of Assumed Contracts shall 



Appendix D
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 Contract”), with 
”). New 

of a payment default (i.e., when an installment payment is 

20.    and 
Certain Pension .

 CBA”). 
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Stationary  Trust Funds”) 

Association and the Fairmont Hotel, San Jose and all side 
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Painters CBA

the Painters CBA related to the Bay Area Painters 
Painters Pension 

Fund

Unite Here CBA

under the Unite Here CBA related to the UNITE HERE 
Unite Here Pension Fund”) in 
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no withdrawal from the Unite Here Pension Fund 

Helpers Union Local No. 856 and all side letters and 

Teamsters CBA”). As 

Teamsters Pension 
Fund
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21. Treatment of Fairmont and Real Property Sales.

(i) On the date that the Fairmont General 

Real Property Sale  
Date
such Allowed Fairmont General Unsecured Claim in the 

with respect to at least one (1) Real Property within ninety 

payment on account of such Allowed Fairmont General 
Unsecured Claim in the amount required under Section 

Real Property Sales
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offer for any of the Real Properties for a purchase price 

and cannot accept any offer for any of the Real Properties 

that Fairmont shall not withhold its consent to any Real 

the Allowed Fairmont General Unsecured Claim in 

consummation of each Real Property Sale or upon any 

Allowed Fairmont General Unsecured Claim directly from 

such Real Property Sale Proceeds. The Real Property 

until the Allowed Fairmont General Unsecured Claim is 

Fairmont General Unsecured Claim, if any, in Cash, or 
provided 

(i) the Real Property Sale Proceeds (and/or, if Section 
5.9(e) of the Plan applies, the Additional Real Property 
Sale Proceeds) and the Fairmont Claim Guaranty (if and 
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the Allowed Fairmont General Unsecured Claim, and (ii) 

Secured Loan Documents) to pay the Allowed Fairmont 

Sales.

Real Property Commitments

(A) Until the Allowed Fairmont General 

(1) shall not cause or permit (a) the Real 

or otherwise with respect to the Real Properties and 
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and operation of the Real Properties and the Additional 

for release of any of the Real Properties or the Additional 
Real Properties), (e) the Real Property Loan Balance to 

any material alterations to the Real Properties or the 

such properties, and;

(2) shall operate and maintain the 
Real Properties and the Additional Real Properties in 
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Real Properties and the Additional Real Properties in 

consent.

or conclusion of law with respect to any claims or defenses 

matter; provided 
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22. Conditions Precedent to  Date. 

Injunctions, Releases and . As 
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24. Preference Causes of Action. Pursuant 

Date; provided, however
relinquishment and release shall not apply to any claims 

25. Statutory Fees. All statutory fees due 

quarterly fees to the U.S. Trustee until the earliest of that 

26. Fairmont  Release.
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Release Consent Parties, from any and all claims and 

unmatured, known or unknown, foreseen or unforeseen, 

state securities laws or otherwise, that such holders or 

sale, or rescission of the purchase or sale of any security 

to, any Claim or Interest that is treated in the Plan, the 

of the Plan, the documents in the Plan Supplement, or 
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then Fairmont and its Related Persons shall not release 

Disputes.
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Fairmont  Release . The 

provided that, 

 Release 
Party

28. Fairmont Release Consent . The 

provided that, 

solely with respect to such Fairmont Release Consent 
Parties.
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29. Documents,  and Instruments. 

or appropriate to effectuate, implement, or consummate the 

Treatment of Other Secured Claims. 

of such Allowed Other Secured Claim as of the later of 

Days after the date on which such Other Secured Claim 

payment in full of such Allowed Other Secured Claim or as 

Secured Claim.

 from Certain Transfer 
. Pursuant to section 1146 of the Bankruptcy 

securities, instruments or documents, (ii) the creation of 
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instrument of transfer under, in furtherance of, or in 

Certain  Related to the United 
States
in the Plan, the Plan Supplement, this Confirmation 

Documents”):
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property that such entity owns, operates or leases after 

or interest of the United States; (9) modify the scope of 
section 502 of the Bankruptcy Code with respect to the 
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States allowed pursuant to the Plan or the Bankruptcy 

Claims of the United States allowed pursuant to the 

with section 1129(a)(9)(C) of the Bankruptcy Code. To 

under the Bankruptcy Code) are not paid in full in cash 

at the rate set forth in section 511 of the Bankruptcy 
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United States to any characterization of any transaction 

the Bankruptcy Court to make determinations as to federal 

under section 505 of the Bankruptcy Code.

Final  of Disclosure Statement 
Supplement. The Disclosure Statement Supplement is 

1125(a)(1) of the Bankruptcy Code.

 of the Stipulation with the City of 
San Jose. The Stipulation Concerning Certain Rights 
and Claims of the City of San Jose

San Jose Stipulation
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Order, the San Jose Stipulation shall control.

 
Vacatur of Order. 

or undertaken pursuant to, or in reliance on, this 

 of Plan and Order  
and  Dependent

mutually dependent.
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only, and do not constitute a part of the Plan or this 

 Law. 

and enforced in accordance with, the internal laws of the 

 Non-Bankruptcy Law. Pursuant 

Plan Documents, and any other related documents or any 

40. Notice of Entry of Order and  Date. 

Exhibit 
B, on all parties who hold a Claim or Interest in these 
cases, the U.S. Trustee, and any other parties in interest. 
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Date.

41.  Final Order

42.  Consummation

Bankruptcy Code.

 of Stay. The requirements under 

44. Inconsistency

/s/        
JOHN T. DORSEY 
UNITED STATES BANKRUPTCY JUDGE
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APPENDIX E — RELEVANT STATUTORY 
PROVISIONS

11 U.S.C.A. § 524

§ 524. Effect of discharge

(a) A discharge in a case under this title--

(1) voids any judgment at any time obtained, to the 
extent that such judgment is a determination of the 
personal liability of the debtor with respect to any debt 
discharged under section 727, 944, 1141, 1192, 1228, or 
1328 of this title, whether or not discharge of such debt 
is waived;

(2) operates as an injunction against the commencement 
or continuation of an action, the employment of process, 
or an act, to collect, recover or offset any such debt as a 
personal liability of the debtor, whether or not discharge 
of such debt is waived; and

(3) operates as an injunction against the commencement 
or continuation of an action, the employment of 
process, or an act, to collect or recover from, or offset 

section 541(a)(2) of this title that is acquired after the 
commencement of the case, on account of any allowable 
community claim, except a community claim that is 
excepted from discharge under section 523, 1192, 
1228(a)(1), or 1328(a)(1), or that would be so excepted, 
determined in accordance with the provisions of sections 
523(c) and 523(d) of this title, in a case concerning the 
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the petition in the case concerning the debtor, whether 
or not discharge of the debt based on such community 
claim is waived.

* * *

(c) An agreement between a holder of a claim and the 
debtor, the consideration for which, in whole or in part, is 
based on a debt that is dischargeable in a case under this 
title is enforceable only to any extent enforceable under 
applicable nonbankruptcy law, whether or not discharge 
of such debt is waived, only if--

(1) such agreement was made before the granting of 
the discharge under section 727, 1141, 1192, 1228, or 
1328 of this title;

(2) the debtor received the disclosures described in 
subsection (k) at or before the time at which the debtor 
signed the agreement;

of the attorney that represented the debtor during 
the course of negotiating an agreement under this 
subsection, which states that--

(A) such agreement represents a fully informed and 
voluntary agreement by the debtor;

(B) such agreement does not impose an undue 
hardship on the debtor or a dependent of the debtor; 
and
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(C) the attorney fully advised the debtor of the legal 
effect and consequences of--

(i) an agreement of the kind specified in this 
subsection; and

(ii) any default under such an agreement;

(4) the debtor has not rescinded such agreement at any 
time prior to discharge or within sixty days after such 

later, by giving notice of rescission to the holder of 
such claim;

(5) the provisions of subsection (d) of this section have 
been complied with; and

(6)(A) in a case concerning an individual who was 
not represented by an attorney during the course of 
negotiating an agreement under this subsection, the 
court approves such agreement as--

(i) not imposing an undue hardship on the debtor 
or a dependent of the debtor; and

(ii) in the best interest of the debtor.

(B) Subparagraph (A) shall not apply to the extent 
that such debt is a consumer debt secured by real 
property.

* * *
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(e) Except as provided in subsection (a)(3) of this section, 
discharge of a debt of the debtor does not affect the 
liability of any other entity on, or the property of any other 
entity for, such debt.

* * *

(g)(1)(A) After notice and hearing, a court that enters an 

11 may issue, in connection with such order, an injunction 
in accordance with this subsection to supplement the 
injunctive effect of a discharge under this section.

(B) An injunction may be issued under subparagraph 
(A) to enjoin entities from taking legal action for the 
purpose of directly or indirectly collecting, recovering, or 
receiving payment or recovery with respect to any claim 

paid in whole or in part by a trust described in paragraph 
(2)(B)(i), except such legal actions as are expressly allowed 

(2)(A) Subject to subsection (h), if the requirements 
of subparagraph (B) are met at the time an injunction 
described in paragraph (1) is entered, then after entry 
of such injunction, any proceeding that involves the 

injunction, or of this subsection with respect to such 
injunction, may be commenced only in the district court 
in which such injunction was entered, and such court 
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shall have exclusive jurisdiction over any such proceeding 
without regard to the amount in controversy.

(B) The requirements of this subparagraph are that--

(i) the injunction is to be implemented in connection with 

(I) is to assume the liabilities of a debtor which at 
the time of entry of the order for relief has been 
named as a defendant in personal injury, wrongful 
death, or property-damage actions seeking recovery 
for damages allegedly caused by the presence of, 
or exposure to, asbestos or asbestos-containing 
products;

(II) is to be funded in whole or in part by the 
securities of 1 or more debtors involved in such plan 
and by the obligation of such debtor or debtors to 
make future payments, including dividends;

(III) is to own, or by the exercise of rights granted 

contingencies occur, a majority of the voting shares 
of--

(aa) each such debtor;

(bb) the parent corporation of each such debtor; or

(cc) a subsidiary of each such debtor that is also 
a debtor; and
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(IV) is to use its assets or income to pay claims and 
demands; and

(ii) subject to subsection (h), the court determines 
that--

(I) the debtor is likely to be subject to substantial 
future demands for payment arising out of the same 
or similar conduct or events that gave rise to the 
claims that are addressed by the injunction;

(II) the actual amounts, numbers, and timing of such 
future demands cannot be determined;

(III) pursuit of such demands outside the procedures 
prescribed by such plan is likely to threaten the plan’s 
purpose to deal equitably with claims and future 
demands;

of such plan--

(aa) the terms of the injunction proposed to be 
issued under paragraph (1)(A), including any 
provisions barring actions against third parties 
pursuant to paragraph (4)(A), are set out in such 
plan and in any disclosure statement supporting 
the plan; and

(bb) a separate class or classes of the claimants 
whose claims are to be addressed by a trust 
described in clause (i) is established and votes, by 
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at least 75 percent of those voting, in favor of the 
plan; and

(V) subject to subsection (h), pursuant to court 
orders or otherwise, the trust will operate through 
mechanisms such as structured, periodic, or 
supplemental payments, pro rata distributions, 
matrices, or periodic review of estimates of the 
numbers and values of present claims and future 
demands, or other comparable mechanisms, that 
provide reasonable assurance that the trust will 

claims and future demands that involve similar claims 
in substantially the same manner.

(3)(A) If the requirements of paragraph (2)(B) are met and 

(i) the injunction shall be valid and enforceable and may 

appeal in accordance with paragraph (6);

(ii) no entity that pursuant to such plan or thereafter 
becomes a direct or indirect transferee of, or successor 
to any assets of, a debtor or trust that is the subject of 
the injunction shall be liable with respect to any claim 
or demand made against such entity by reason of its 
becoming such a transferee or successor; and
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(iii) no entity that pursuant to such plan or thereafter 
makes a loan to such a debtor or trust or to such a 
successor or transferee shall, by reason of making the 
loan, be liable with respect to any claim or demand made 
against such entity, nor shall any pledge of assets made 
in connection with such a loan be upset or impaired for 
that reason;

(B) Subparagraph (A) shall not be construed to--

(i) imply that an entity described in subparagraph  
(A)(ii) or (iii) would, if this paragraph were not 
applicable, necessarily be liable to any entity by reason 
of any of the acts described in subparagraph (A);

(ii) relieve any such entity of the duty to comply with, 
or of liability under, any Federal or State law regarding 
the making of a fraudulent conveyance in a transaction 
described in subparagraph (A)(ii) or (iii); or

(iii) relieve a debtor of the debtor’s obligation to comply 

the power of the court to exercise its authority under 
sections 1141 and 1142 to compel the debtor to do so.

(4)(A)(i) Subject to subparagraph (B), an injunction 
described in paragraph (1) shall be valid and enforceable 
against all entities that it addresses.

(ii) Notwithstanding the provisions of section 524(e), such 
an injunction may bar any action directed against a third 
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to be directly or indirectly liable for the conduct of, claims 
against, or demands on the debtor to the extent such 
alleged liability of such third party arises by reason of--

or a predecessor in interest of the debtor;

(II) the third party’s involvement in the management of 
the debtor or a predecessor in interest of the debtor, or 

or a related party;

(III) the third party’s provision of insurance to the 
debtor or a related party; or

(IV) the third party’s involvement in a transaction 
changing the corporate structure, or in a loan or other 

the debtor or a related party, including but not limited 
to--

(aa) involvement in providing financing (debt or 
equity), or advice to an entity involved in such a 
transaction; or

entity as part of such a transaction.

(iii) As used in this subparagraph, the term “related 
party” means--
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(II) a predecessor in interest of the debtor; or

(aa) the debtor;

(cc) a predecessor in interest of the debtor.

(B) Subject to subsection (h), if, under a plan of 

is to be paid in whole or in part by a trust described in 
paragraph (2)(B)(i) in connection with which an injunction 
described in paragraph (1) is to be implemented, then such 
injunction shall be valid and enforceable with respect to a 

against the debtor or debtors involved, or against a third 
party described in subparagraph (A)(ii), if--

(i) as part of the proceedings leading to issuance of such 
injunction, the court appoints a legal representative for 
the purpose of protecting the rights of persons that 
might subsequently assert demands of such kind, and

(ii) the court determines, before entering the order 

debtors, or such third party (by name or as part of 

to such demands for purposes of this subparagraph 
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is fair and equitable with respect to the persons that 
might subsequently assert such demands, in light of 

on behalf of such debtor or debtors or such third party.

(5) In this subsection, the term “demand” means a 
demand for payment, present or future, that--

(A) was not a claim during the proceedings leading to 

(B) arises out of the same or similar conduct or events 
that gave rise to the claims addressed by the injunction 
issued under paragraph (1); and

(C) pursuant to the plan, is to be paid by a trust 
described in paragraph (2)(B)(i).

(6) Paragraph (3)(A)(i) does not bar an action taken by 
or at the direction of an appellate court on appeal of an 
injunction issued under paragraph (1) or of the order of 

(7) This subsection does not affect the operation of 
section 1144 or the power of the district court to refer a 
proceeding under section 157 of title 28 or any reference 
of a proceeding made prior to the date of the enactment 
of this subsection.

* * * *
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11 U.S.C.A. § 1123

§ 1123. Contents of plan

(a)  Not w ithstanding any other w ise appl icable 
nonbankruptcy law, a plan shall--

(1) designate, subject to section 1122 of this title, classes 

507(a)(2), 507(a)(3), or 507(a)(8) of this title, and classes 
of interests;

(2) specify any class of claims or interests that is not 
impaired under the plan;

(3) specify the treatment of any class of claims or 
interests that is impaired under the plan;

(4) provide the same treatment for each claim or 
interest of a particular class, unless the holder of a 
particular claim or interest agrees to a less favorable 
treatment of such particular claim or interest;

(5) provide adequate means for the plan’s implementation, 
such as--

(A) retention by the debtor of all or any part of the 
property of the estate;

(B) transfer of all or any part of the property of the 
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(C) merger or consolidation of the debtor with one 
or more persons;

(D) sale of all or any part of the property of the 
estate, either subject to or free of any lien, or the 
distribution of all or any part of the property of 
the estate among those having an interest in such 
property of the estate;

similar instrument;

(G) curing or waiving of any default;

(H) extension of a maturity date or a change in an 
interest rate or other term of outstanding securities;

(I) amendment of the debtor’s charter; or

(J) issuance of securities of the debtor, or of any 
entity referred to in subparagraph (B) or (C) of 
this paragraph, for cash, for property, for existing 
securities, or in exchange for claims or interests, or 
for any other appropriate purpose;

(6) provide for the inclusion in the charter of the debtor, 
if the debtor is a corporation, or of any corporation 
referred to in paragraph (5)(B) or (5)(C) of this 
subsection, of a provision prohibiting the issuance of 
nonvoting equity securities, and providing, as to the 
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several classes of securities possessing voting power, 
an appropriate distribution of such power among such 
classes, including, in the case of any class of equity 
securities having a preference over another class of 
equity securities with respect to dividends, adequate 
provisions for the election of directors representing such 
preferred class in the event of default in the payment 
of such dividends;

(7) contain only provisions that are consistent with 
the interests of creditors and equity security holders 
and with public policy with respect to the manner of 

trustee; and

(8) in a case in which the debtor is an individual, provide 
for the payment to creditors under the plan of all or such 
portion of earnings from personal services performed 
by the debtor after the commencement of the case or 
other future income of the debtor as is necessary for 
the execution of the plan.

(b) Subject to subsection (a) of this section, a plan may--

(1) impair or leave unimpaired any class of claims, 
secured or unsecured, or of interests;

(2) subject to section 365 of this title, provide for the 
assumption, rejection, or assignment of any executory 
contract or unexpired lease of the debtor not previously 
rejected under such section;
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(3) provide for--

(A) the settlement or adjustment of any claim or 
interest belonging to the debtor or to the estate; or

(B) the retention and enforcement by the debtor, 
by the trustee, or by a representative of the estate 
appointed for such purpose, of any such claim or 
interest;

(4) provide for the sale of all or substantially all of 
the property of the estate, and the distribution of 
the proceeds of such sale among holders of claims or 
interests;

(5) modify the rights of holders of secured claims, other 
than a claim secured only by a security interest in real 
property that is the debtor’s principal residence, or of 
holders of unsecured claims, or leave unaffected the 
rights of holders of any class of claims; and

(6) include any other appropriate provision not 
inconsistent with the applicable provisions of this title.

(c) In a case concerning an individual, a plan proposed by 
an entity other than the debtor may not provide for the 
use, sale, or lease of property exempted under section 
522 of this title, unless the debtor consents to such use, 
sale, or lease.

(d) Notwithstanding subsection (a) of this section and 
sections 506(b), 1129(a)(7), and 1129(b) of this title, if it is 



Appendix E

131a

proposed in a plan to cure a default the amount necessary 
to cure the default shall be determined in accordance with 
the underlying agreement and applicable nonbankruptcy 
law.
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11 U.S.C.A. § 1127

(a) The proponent of a plan may modify such plan at any 

of sections 1122 and 1123 of this title. After the proponent 

such plan and before substantial consummation of such 
plan, but may not modify such plan so that such plan 

this subsection becomes the plan only if circumstances 

1129 of this title.

* * * *
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11 U.S.C.A. § 1141

(a) Except as provided in subsections (d)(2) and (d)(3) of 

debtor, any entity issuing securities under the plan, any 
entity acquiring property under the plan, and any creditor, 
equity security holder, or general partner in the debtor, 
whether or not the claim or interest of such creditor, equity 
security holder, or general partner is impaired under the 
plan and whether or not such creditor, equity security 
holder, or general partner has accepted the plan.

(b) Except as otherwise provided in the plan or the order 

of the property of the estate in the debtor.

(c) Except as provided in subsections (d)(2) and (d)(3) of 
this section and except as otherwise provided in the plan 

plan, the property dealt with by the plan is free and clear 
of all claims and interests of creditors, equity security 
holders, and of general partners in the debtor.

(d)(1) Except as otherwise provided in this subsection, 
in the plan, or in the order confirming the plan, the 

(A) discharges the debtor from any debt that arose 
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title, whether or not--

(ii) such claim is allowed under section 502 of this 
title; or

(iii) the holder of such claim has accepted the plan; 
and

(B) terminates all rights and interests of equity 
security holders and general partners provided for by 
the plan.

(2) A discharge under this chapter does not discharge a 
debtor who is an individual from any debt excepted from 
discharge under section 523 of this title.

if--

(A) the plan provides for the liquidation of all or 
substantially all of the property of the estate;

(B) the debtor does not engage in business after 
consummation of the plan; and

(C) the debtor would be denied a discharge under 
section 727(a) of this title if the case were a case under 
chapter 7 of this title.



Appendix E

135a

(4) The court may approve a written waiver of discharge 
executed by the debtor after the order for relief under 
this chapter.

* * * *
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11 U.S.C.A. § 1144

On request of a party in interest at any time before 
180 days after the date of the entry of the order of 

revoke such order if and only if such order was procured 
by fraud. An order under this section revoking an order 

(1) contain such provisions as are necessary to protect 
any entity acquiring rights in good faith reliance on the 

(2) revoke the discharge of the debtor.
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Federal Rules of Civil Procedure Rule 60

 
[Rule Text & Notes of Decisions subdivisions I to III]

* * *

(b) Grounds for Relief from a Final Judgment, Order, 
or Proceeding. On motion and just terms, the court may 

judgment, order, or proceeding for the following reasons:

(1) mistake, inadvertence, surprise, or excusable 
neglect;

(2) newly discovered evidence that, with reasonable 
diligence, could not have been discovered in time to 
move for a new trial under Rule 59(b);

(3) fraud (whether previously called intrinsic or 
extrinsic), misrepresentation, or misconduct by an 
opposing party;

(4) the judgment is void;

(5) the judgment has been satisfied, released, or 
discharged; it is based on an earlier judgment that has 
been reversed or vacated; or applying it prospectively 
is no longer equitable; or

* * * *
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Federal Rules of Bankruptcy Procedure, Rule 9024

(a) In General. Fed. R. Civ. P. 60 applies in a bankruptcy 
case--except that:

(1) the one-year limitation in Fed. R. Civ. P. 60(c) does 
not apply to a motion to reopen a case or to reconsider 
an uncontested order allowing or disallowing a claim 
against the estate;

(2) a complaint to revoke a discharge in a Chapter 7 case 

or 1330.

* * * *
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Ann. Mod. Rules Prof. Cond. § 1.8

 

* * *

(h) A lawyer shall not:

(1) make an agreement prospectively limiting the lawyer’s 
liability to a client for malpractice unless the client is 
independently represented in making the agreement; or

(2) settle a claim or potential claim for such liability with 
an unrepresented client or former client unless that person 
is advised in writing of the desirability of seeking and 
is given a reasonable opportunity to seek the advice of 
independent legal counsel in connection therewith.

* * * *
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