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PUBLISHED 

UNITED STATES COURT OF APPEALS 
FOR THE FOURTH CIRCUIT 

No. 22-6704 

JOHNNIE FRANKLIN WILLS, 

Petitioner – Appellant, 

v. 

KAREN PSZCZOLKOWSKI, Superintendent, Northern Correctional Facility, 

Respondent – Appellee. 

Appeal from the United States District Court for the Northern District of West Virginia, at 
Clarksburg.  John Preston Bailey, District Judge.  (5:22-cv-00005-JPB-JPM) 

Argued:  March 8, 2023 Decided:  January 13, 2025 

Before AGEE and RUSHING, Circuit Judges, and Joseph DAWSON III, United States 
District Judge for the District of South Carolina, sitting by designation. 

Affirmed by published opinion.  Judge Rushing wrote the opinion, in which Judge Agee 
and Judge Dawson joined.    

ARGUED:  Jeremy Benjamin Cooper, BLACKWATER LAW, PLLC, Kingwood, West 
Virginia, for Appellant.  Lindsay Sara See, OFFICE OF THE ATTORNEY GENERAL 
OF WEST VIRGINIA, Charleston, West Virginia, for Appellee.  ON BRIEF:  Patrick 
Morrisey, Attorney General, Michael R. Williams, Senior Deputy Solicitor General, Grant 
A. Newman, Spencer J. Davenport, Special Counsel, OFFICE OF THE ATTORNEY
GENERAL OF WEST VIRGINIA, Charleston, West Virginia, for Appellee.
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RUSHING, Circuit Judge: 

 Johnnie Franklin Wills, a state prisoner, filed a habeas petition challenging his life 

sentence under West Virginia’s recidivist statute.  He claims that West Virginia’s judicially 

crafted test for determining whether a recidivist life sentence is proportional to the crime 

is unconstitutionally vague.  The West Virginia courts denied Wills relief, reasoning that 

the void-for-vagueness doctrine does not extend to their proportionality test.  Because that 

decision was reasonable, the district court denied Wills relief.  We affirm.  

I. 

 In 2016, a West Virginia jury convicted Wills of grand larceny and conspiracy to 

commit grand larceny, which are both felonies.  Because Wills had previously been 

convicted of eight other felonies, the court sentenced him to life imprisonment (with parole 

eligibility after fifteen years) under West Virginia’s recidivist statute.  See W. Va. Code 

§ 61-11-18 (2000). 

At that time, West Virginia’s recidivist statute stated that a person who had been 

“twice before convicted” of a felony “shall be sentenced to be confined . . . for life” upon 

a third felony conviction.1  Id.  But despite the statute, not every third felony conviction 

results in a life sentence.  The recidivist statute must operate within the bounds of the West 

Virginia Constitution, which requires that “[p]enalties shall be proportioned to the 

character and degree of the offense.”  W. Va. Const. art. III, § 5.  Thus, a court applying 

the recidivist statute may nevertheless evaluate whether a “life sentence imposed for 

 
1 In 2020, the West Virginia legislature amended the recidivist statute, but the parties 

agree that amendment has no bearing on this case. 
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recidivism [would be] constitutionally disproportionate to the offenses upon which it is 

based.”  State v. Beck, 286 S.E.2d 234, 244 (W. Va. 1981).  The Supreme Court of Appeals 

of West Virginia has devised the following proportionality test: “for purposes of a life 

recidivist conviction . . . , two of the three felony convictions considered must have 

involved either (1) actual violence, (2) a threat of violence, or (3) substantial impact upon 

the victim such that harm results.”  State v. Hoyle, 836 S.E.2d 817, 833 (W. Va. 2019).  “If 

this threshold is not met, a life recidivist [sentence] is an unconstitutionally 

disproportionate punishment under” the state constitution.  Id.   

Wills appealed his life sentence to the Supreme Court of Appeals of West Virginia, 

arguing that his felonies were not violent.  That court affirmed.  See State v. Wills, No. 16-

1199, 2017 WL 5632127, at *4 (W. Va. Nov. 22, 2017).  The court explained that the 

recidivist statute imposes a life sentence on a defendant who commits three felonies, but in 

some cases that sentence may “run afoul” of the proportionality principle in the West 

Virginia constitution.  Id. at *2.  Will’s sentence, however, did not violate the 

proportionality principle because he was convicted of multiple crimes that “by their very 

nature involve the threat of harm or violence.”  Id. at *3 (internal quotation marks and 

brackets omitted). 

Wills then filed a petition for a writ of habeas corpus in state court.  As relevant 

here, he challenged his recidivist life sentence, arguing that the state courts’ proportionality 

test was unconstitutionally void for vagueness after the United States Supreme Court’s 

decisions in Johnson v. United States, 576 U.S. 591 (2015), and Sessions v. Dimaya, 138 

S. Ct. 1204 (2018).  
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In Johnson, the Supreme Court held the residual clause of the Armed Career 

Criminal Act (ACCA) void for vagueness.  576 U.S. at 606.  ACCA imposes an increased 

mandatory minimum sentence for a defendant previously convicted of three violent 

felonies, and its residual clause defined a “violent felony” as a crime punishable by more 

than one year’s imprisonment that “‘involves conduct that presents a serious potential risk 

of physical injury to another.’”  Id. at 594 (emphases omitted) (quoting 18 

U.S.C. § 924(e)(2)(B)(ii)).  The Court reasoned that two features of the clause, in 

combination, rendered it unconstitutionally vague.  First, it tied “the judicial assessment of 

risk to a judicially imagined ‘ordinary case’ of a crime, not to real-world facts or statutory 

elements,” which left “grave uncertainty about how to estimate the risk posed by a crime.”  

Id. at 597.  Second, the clause required courts “to apply an imprecise ‘serious potential 

risk’ standard” to that “judge-imagined abstraction,” resulting in “uncertainty about how 

much risk it takes for a crime to qualify as a violent felony.”  Id. at 598.  “By combining 

indeterminacy about how to measure the risk posed by a crime with indeterminacy about 

how much risk it takes for the crime to qualify as a violent felony, the residual clause 

produce[d] more unpredictability and arbitrariness than the Due Process Clause [of the 

Fifth Amendment] tolerates.”  Id. 

In Dimaya, the Court extended Johnson’s reasoning to hold the residual clause of 

the “crime of violence” definition in 18 U.S.C. § 16(b) void for vagueness.  138 S. Ct. at 

1212, 1215.  That clause defined a “crime of violence” as “any other offense that is a felony 

and that, by its nature, involves a substantial risk that physical force against the person or 

property of another may be used in the course of committing the offense.”  Id. at 1211 
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(internal quotation marks omitted).  Because Section 16(b)’s residual clause had “the same 

two features as ACCA’s, combined in the same constitutionally problematic way,” it was 

also unconstitutionally vague.2  Id. at 1213.   

Wills’s habeas petition argued that, if West Virginia courts apply a “categorical 

approach” to assess whether a crime is violent for purposes of their proportionality test, 

then “the recidivist law fails for the same reasons as those in Johnson and Dimaya.”  J.A. 

257.  The state court disagreed and denied him habeas relief.  The Supreme Court of 

Appeals of West Virginia affirmed.  See Wills v. Pszczolkowski, No. 20-472, 2021 WL 

3030372, at *4 (W. Va. July 19, 2021).  As the court explained, it has repeatedly held that 

the recidivist statute is “plain and unambiguous.”  Id. (internal quotation marks omitted); 

see, e.g., State ex rel. Appleby v. Recht, 583 S.E.2d 800, 816 (W. Va. 2002) (per curiam).  

The court distinguished Johnson and Dimaya, observing that neither case “‘involve[d] a 

recidivist statute’” and “‘the principles of statutory construction contained in those cases 

are inapplicable to resolve the issue presented herein: whether, under the facts and 

circumstances of this case, the imposition of a life sentence under our recidivist statute is 

constitutionally disproportionate.’”  Wills, 2021 WL 3030372, at *4 (quoting State v. 

Plante, No. 19-109, 2020 WL 6806375, at *5 (W. Va. Nov. 19, 2020)). 

After the state court denied him relief, Wills filed a federal habeas petition under 28 

U.S.C. § 2254.  The district court also denied Wills relief.  Applying the Antiterrorism and 

 
2 Later, the Supreme Court held unconstitutionally vague the residual clause of the 

“crime of violence” definition in 18 U.S.C. § 924(c)(3), which is “almost identical to the 
language” of Section 16(b).  United States v. Davis, 139 S. Ct. 2319, 2329 (2019).  
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Effective Death Penalty Act of 1996 (AEDPA), Pub. L. No. 104-132, 110 Stat. 1214, the 

district court concluded that the decision of the Supreme Court of Appeals of West Virginia 

was not contrary to or an unreasonable application of clearly established federal law.  

Johnson and Dimaya were distinguishable, the district court explained, because they 

involved “a statutorily-mandated aggravating factor,” which is “patently different” from 

the challenged proportionality test, which “operates as a judicially-created limitation on a 

recidivist sentence.”  J.A. 381.   

The district court granted Wills a certificate of appealability, and he appealed.  We 

review the district court’s denial of habeas relief de novo.  Allen v. Lee, 366 F.3d 319, 323 

(4th Cir. 2004) (en banc).   

II. 

AEDPA governs our review.  Because the state court adjudicated the merits of 

Wills’s constitutional claim, AEDPA bars relief unless the state court’s decision “was 

contrary to, or involved an unreasonable application of, clearly established Federal law, as 

determined by the Supreme Court of the United States,” 28 U.S.C. § 2254(d)(1), or “was 

based on an unreasonable determination of the facts in light of the evidence presented in 

the State court proceeding,” id. § 2254(d)(2).  See Harrington v. Richter, 562 U.S. 86, 100 

(2011); Lewis v. Wheeler, 609 F.3d 291, 300–301 (4th Cir. 2010).  

Wills invokes only the “unreasonable application” clause of Section 2254(d)(1).  

For purposes of Section 2254(d)(1), “clearly established Federal law” includes “only the 

holdings, as opposed to the dicta, of [the Supreme] Court’s decisions.”  White v. Woodall, 

572 U.S. 415, 419 (2014) (internal quotation marks omitted).  A state court’s ruling is an 
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“unreasonable application of” those holdings only if it “‘was so lacking in justification that 

there was an error well understood and comprehended in existing law beyond any 

possibility for fairminded disagreement.’”  Woods v. Donald, 575 U.S. 312, 316 (2015) 

(quoting Richter, 562 U.S. at 103).  In other words, if “fairminded jurists could disagree 

on the correctness of the state court’s decision,” then it was not an unreasonable application 

of federal law.  Richter, 562 U.S. at 101 (internal quotation marks omitted).  Showing that 

the state court’s ruling was “wrong” or even “clear error” will “not suffice.”  Woods, 575 

U.S. at 316 (internal quotation marks omitted).  As the Supreme Court has explained, 

Section 2254(d)(1) “corrects only the most ‘extreme malfunctions.’”  Currica v. Miller, 70 

F.4th 718, 724 (4th Cir. 2023) (quoting Woods, 575 U.S. at 316). 

Wills identifies Johnson, Dimaya, and Davis as the relevant Supreme Court 

precedents for his vagueness claim.  Those decisions applied the Fifth Amendment, but a 

State similarly violates the Due Process Clause of the Fourteenth Amendment “when it 

deprives someone of life, liberty, or property pursuant to a statute or regulation that is ‘so 

vague that it fails to give ordinary people fair notice of the conduct it punishes, or so 

standardless that it invites arbitrary enforcement.’”  Lumumba v. Kiser, 116 F.4th 269, 284 

(4th Cir. 2024) (quoting Johnson, 576 U.S. at 595).  The Supreme Court has applied this 

standard to invalidate, as void for vagueness, “two kinds of criminal laws”: those that 

“define criminal offenses” and those that “fix the permissible sentences for criminal 

offenses.”  Beckles v. United States, 137 S. Ct. 886, 892 (2017) (emphases omitted).   

 Wills contends that his sentence under West Virginia’s recidivist statute violates 

this due process principle.  But Wills does not challenge the statute itself as vague.  Instead, 
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Wills challenges, as void for vagueness, the proportionality test used by West Virginia 

courts.  He argues that by upholding that test, the Supreme Court of Appeals of West 

Virginia unreasonably applied federal law as clearly established in Johnson, Dimaya, and 

Davis.  

We disagree.  The United States Supreme Court has not applied the void-for-

vagueness doctrine to a judicially crafted proportionality test, and whether its holdings 

apply to this context is not “so obvious” that “there could be no fairminded disagreement 

on the question.”  White, 572 U.S. at 427 (internal quotation marks omitted).  The state 

court’s ruling therefore was not an unreasonable application of clearly established federal 

law, and Section 2254(d)(1) offers Wills no relief. 

First, in Johnson, Dimaya, and Davis, the Supreme Court evaluated and invalidated 

statutes for unconstitutional vagueness.  The Court has not extended those holdings beyond 

the statutory context.  See, e.g., Beckles, 137 S. Ct. at 892 (refusing to extend Johnson to 

the Sentencing Guidelines). 

Second, whether those holdings apply to judicially crafted tests is certainly not 

“beyond any possibility for fairminded disagreement.”  Woods, 575 U.S. at 316 (internal 

quotation marks omitted).  Wills identifies no court that has evaluated a judicial standard 

for unconstitutional vagueness.  To the contrary, courts have concluded that the void-for-

vagueness doctrine does not apply to judicial decisions.  See Columbia Nat. Res., Inc. v. 

Tatum, 58 F.3d 1101, 1106 (6th Cir. 1995) (“No precedent supports the proposition that a 

party may attack a Supreme Court decision as void for vagueness.”); Weigel v. Maryland, 

950 F. Supp. 2d 811, 834 (D. Md. 2013) (explaining that no “controlling authority . . . 

USCA4 Appeal: 22-6704      Doc: 32            Filed: 01/13/2025      Pg: 8 of 11

App.   8



9 
 

applies the void-for-vagueness doctrine to judicial decisions”).  Wills relies on Bouie v. 

City of Columbia, 378 U.S. 347 (1964), but that opinion did not apply the void-for-

vagueness doctrine to a judicial decision.  In Bouie, the Supreme Court held that the Due 

Process Clause prohibited a state court from applying its “unforeseeable judicial 

enlargement of a criminal statute” retroactively.  378 U.S. at 353.  But Wills does not bring 

a retroactivity challenge to the state court’s proportionality test; he challenges it as void for 

vagueness.  And as the Supreme Court has recently explained, “the void-for-vagueness and 

ex post facto inquiries are analytically distinct.”  Beckles, 137 S. Ct. at 895 (internal 

quotation marks omitted).   

Fairminded jurists could agree with the Supreme Court of Appeals’ conclusion that 

the Johnson line of cases does not apply to its proportionality test.  As Wills acknowledges, 

the West Virginia recidivist statute unambiguously imposes a life sentence on a defendant 

with three felony convictions.  See State ex rel. Appleby, 583 S.E.2d at 816.  The 

proportionality test does not purport to interpret the unambiguous recidivist statute.  See 

id.; State v. Rich, No. 21-638, 2022 WL 17444786, at *2 (W.V. Dec. 6, 2022).  Rather, it 

is a standard by which West Virginia courts assess whether a sentence, authorized by the 

recidivist statute, violates the proportionality principle of the state constitution.  In other 

words, the state court’s evaluation of whether a defendant’s felonies were actually or 

potentially violent or resulted in harm cannot increase but only decrease his statutory life 

sentence.  As the district court observed, this judicially created proportionality limit on the 

recidivist sentences imposed by the legislature is “wholly dissimilar from” the statutes in 
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Johnson, Dimaya, and Davis, which imposed more severe punishment based on 

unconstitutionally vague statutory standards.  J.A. 381. 

Recognizing the differences between this case and clearly established federal law, 

Wills argues that the Supreme Court of Appeals of West Virginia unreasonably applied 

federal law by “‘refus[ing] to extend’” the holdings of Johnson, Dimaya, and Davis to this 

“‘new context where it should apply.’”  Opening Br. 11 (quoting Decastro v. Branker, 642 

F.3d 442, 449 (4th Cir. 2011)).  Our Court used to entertain such arguments, but the 

Supreme Court unequivocally shut down that practice as inconsistent with AEDPA.  See 

White, 572 U.S. at 426; Tyler v. Hooks, 945 F.3d 159, 166 (4th Cir. 2019) (acknowledging 

that “the Supreme Court has rejected [this] notion”); Gunnells v. Cartledge, 669 Fed. App. 

165, 166 (4th Cir. 2016) (recognizing that “the Supreme Court has since abrogated [our 

precedent] by rejecting the principle that a state court could be unreasonable in refusing to 

extend Supreme Court precedent”).  As the Supreme Court explained, “Section 2254(d)(1) 

provides a remedy for instances in which a state court unreasonably applies this Court’s 

precedent; it does not require state courts to extend that precedent or license federal courts 

to treat the failure to do so as error.”  White, 572 U.S. at 426.  After all, “if a habeas court 

must extend a rationale before it can apply to the facts at hand, then by definition the 

rationale was not clearly established at the time of the state-court decision.”  Id. (internal 

quotation marks omitted).  Wills’s extension argument, therefore, is unavailing.  

III. 

 In short, Wills has not shown that the state court’s ruling on his vagueness claim 

“was so lacking in justification that there was an error well understood and comprehended 
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in existing law beyond any possibility for fairminded disagreement.”  Richter, 562 U.S. at 

103.  Having failed to satisfy this “condition for obtaining habeas corpus from a federal 

court,” Wills cannot receive relief.  Id.  The judgment of the district court is 

AFFIRMED. 
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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF WEST VIRGINIA

Wheeling

JOHNNIE FRANKLIN WILLS,

Petitioner,

v. Civil Action No. 5:22-CV-5
Judge Bailey

KAREN PSZCZOLKOWSKI,
Superintendent, Northern Correctional
Facility,

Respondent.

ORDER

Pending before this Court is Petitioner’s Rule 59(e) Motion to Alter or Amend

Judgment, or Motion to Issue Certificate of Appealability [Doc. 10], filed May 19, 2022.

For the reasons that follow, the Motion will be granted in part and denied in part.

First, the petitioner asks this Court to alter or amend its judgment pursuant to

Federal Rule of Civil Procedure 59(e). The Fourth Circuit has recognized that “there are

three grounds for amending an earlier judgment:”

(1) to accommodate an intervening change in controlling law; (2) to account

for new evidence not available at trial; or (3) to correct a clear error of law

or prevent manifest injustice. See [EEOC v.] Lockheed Martin Corp., 116

F.3d at 112; Hutchinson v. Staton, 994 F.2d 1076, 1081 (4th Cir. 1993).

Thus, the rule permits a district court to correct its own errors, “sparing the

parties and the appellate courts the burden of unnecessary appellate

proceedings.” Russell v. Delco Remy Div. of Gen. Motors Corp., 51

F.3d 746, 749 (7th Cir. 1995). Rule 59(e) motions may not be used,

1
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however, to raise arguments which could have been raised prior to the

issuance of the judgment, nor may they be used to argue a case under a

novel legal theory that the party had the ability to address in the first

instance. See Russell, 51 F.3d at 749; Concordia College Corp. v. WR.

Grace & Co., 999 F.2d 326, 330 (8th Cir. 1993); FDIC v. World Univ.,

Inc., 978 F.2d 10, 16 (1st Cir. 1992); Simon v. United States, 891 F.2d

1154, 1159 (5th Cir. 1990); see also In re: Reese, 91 F.3d 37, 39 (7th Cir.

1996) (“A motion under Rule 59(e) is not authorized ‘to enable a party to

complete presenting h[er] case after the court has ruled against h[er].”)

(quoting Frietsch v. Refco, Inc., 56 F.3d 825, 828 (7th Cir. 1995)); 11

Wright et al., Federal Practice and Procedure § 2810.1, at 127—28 (2d ed.

1995) (“The Rule 59(e) motion may not be used to relitigate old matters, or

to raise arguments or present evidence that could have been raised prior to

the entry of judgment.”). Similarly, if a party relies on newly discovered

evidence in its Rule 59(e) motion, the party “must produce a ‘legitimate

justification for not presenting’ the evidence during the earlier proceeding.”

Small v. Hunt, 98 F.3d 789, 798 (4th Cir. 1996) (quoting RGI, Inc. v.

Unified Indus., Inc., 963 F.2d 658, 662 (4th Cir. 1992)). In general,

“reconsideration of a judgment after its entry is an extraordinary remedy

which should be used sparingly.” Wrightet al., supra, § 2810.1, at 124.

Pac. Ins. Co. v. American Nat. Fire Ins. Co., 148 F.3d 396, 403 (4th Cir. 1998).

The instant motion seeks to correct a clear error of law. Petitioner contends that

this Court’s earlier order granting respondent’s Motion for Summary Judgment rested on

2
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three lines of reasoning which he contends were in error. For the same reasons already

set forth in this Court’s prior order, the Motion under rule 59(e) is hereby DENIED.

Petitioner also asks this Court to issue a certificate of appealability. A final order

in a federal habeas proceeding is not appealable without a certificate of appealability. 28

U.S.C. § 2253(c)(1); Reid v. Angelone, 369 F.3d 363, 369 (4th Cir. 2004). A certificate

of appealability may be issued only if the petitioner has made “a substantial showing of

the denial of a constitutional right.” 28 U.S.C. § 2253(c)(3). “When the district court

denies relief on the merits, a prisoner satisfies this standard by demonstrating that

reasonable jurists would find that the district court’s assessment of the constitutional

claims is debatable or wrong.” United States v. Manning, 785 F. App’x 970, 971 (4th

Cir. 2019) (citing Slack v. McDaniel, 529 U.S. 473, 484 (200); Miller-El v. Cockrell, 537

U.S. 322, 336—38 (2003)).

Upon review, the Court finds that reasonable jurists would find this Court’s

assessment of the constitutional claims in this case debatable, and the Court will GRANT

a certificate of appealability. Accordingly, the Motion [Doc. 10] is hereby DENIED IN

PART and GRANTED IN PART, and the Court GRANTS a certificate of appealability.

It is so ORDERED.

The Clerk is directed to transmit copies of this Order to any counsel of record.

DATED: May 26, 2022.

JOHN PRESTON BAILEY
UNITED STATES DISTRICT COURT

3
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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF WEST VIRGINIA

Wheeling

JOHNNIE FRANKLIN WILLS,

Petitioner,

v. Civil Action No. 5:22-CV-005
Judge Bailey

KAREN PSZCZOLKOWSKI,
Superintendent, Northern
Correctional Facility,

Respondent.

ORDER GRANTING MOTION FOR SUMMARY JUDGMENT

Pending before this Court is Respondent’s Motion for Summary Judgment [Doc. 6].

The Motion has been fully briefed and is ripe for decision.

The crux of this case is whether the West Virginia Recidivist Statute, W.Va. Code

§ 61-11-18(c) is void for vagueness under Sessions v. Dimaya, 584 U.S. , 138 S. Ct.

1204 (2018); Johnson v. United States, 559 U.S. 133 (2015); and United States v.

Davis, 588 U.S. , 139 S. Ct. 2319 (2019).

The statute provides as follows:

(c) When it is determined, as provided in section nineteen of this article,

that such person shall have been twice before convicted in the United States

of a crime punishable by confinement in a penitentiary, the person shall be

sentenced to be confined in the state correctional facility for life.

I
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The petitioner argues that the West Virginia Supreme Court of Appeals has placed

a judicial construction on the statute which violates the void for vagueness doctrine. In

Wanstreet v. Bordenkircher, 166 W.Va. 523, 276 S.E.2d 205 (1981), the state Supreme

Court determined that West Virginia’s recidivist statute can only be used to impose a life

sentence regarding certain types of crimes:

We give initial emphasis to the nature of the final offense which triggers the

recidivist life sentence, although consideration is also given to the other

underlying convictions. The primary analysis of these offenses is to

determine if they involve actual or threatened violence to the person since

crimes of this nature have traditionally carried the more serious penalties and

therefore justify application of the recidivist statute.

Wanstreet, 166 W.Va. at 537, 276 S.E.2d at 214.

Following the West Virginia Supreme Court’s decision on the petitioner’s direct

appeal, butwhile his state collateral reviewwas pending, the Court modified the Wanstreet

test:

For purposes of a life recidivist conviction under West Virginia Code

§ 61-11-18(c), two of the three felony convictions considered must have

involved either (1) actual violence, (2) a threat of violence, or (3) substantial

impact upon the victim such that harm results. If this threshold is not met,

a life recidivist conviction is an unconstitutionally disproportionate

punishment under Article Ill, Section 5 of the West Virginia Constitution.

2
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Syl. Pt. 12, State v. Hoyle, 242 W.Va. 599, 836 S.E.2d 817(2019), cert.denied sub. nom.

Hoyle V. West Wrginia, 140 S.Ct. 2586 (2020).

The petitioner asserts that both tests are void for vagueness, and are unsustainable

in light of the principles set forth by the United States Supreme Court in Sessionsv.

Dimaya, 584 U.S. , 138 S.Ct. 1204 (2018), which was issued after his recidivist

sentence was handed down and affirmed by the West Virginia Supreme Court on direct

appeal. The petitioner asserts that his sentence is disproportionate in violation of Article

Ill, Section 5 of the West Virginia Constitution, as well as the Eighth Amendment of the

United States Constitution. The petitioner also asserts that the manner in which the life

sentence was applied under the facts of this case deprived him of due process under

Article Ill, Section 10 of the West Virginia Constitution and the Fifth and Fourteenth

Amendments of the United States Constitution.

The standard of review that applies to the petitioner’s claims is stated in 28 U.S.C.

§ 2254, as amended by the Antiterrorism and Effective Death Penalty Act of 1996

(“AEDPA”):

(d) An application for a writ of habeas corpus on behalf of a person in

custody pursuant to the judgment of a State court shall not be granted with

respect to any claim that was adjudicated on the merits in State court

proceedings unless the adjudication of the claim—

(1) resulted in a decision that was contrary to, or involved an

unreasonable application of, clearly established Federal law,

as determined by the Supreme Court of the United States; or
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(2) resulted in a decision that was based on an unreasonable

determination of the facts in light of the evidence presented in

the State court proceeding.

28 U.S.C. § 2254(d).

If these standards are difficult to meet, it is because they were meant to be. As the

United States Supreme Court stated in Harrington v. Richter, 562 U.S. 85 (2011), while

the AEDPA “stops short of imposing a complete bar on federal court relitigation of claims

already rejected in state proceedings[,}” habeas relief may be granted only “where there

is no possibility fairminded jurists could disagree that the state court’s decision conflicts”

with United States Supreme Court precedent. Further, a state court factual determination

must be presumed correct unless rebutted by clear and convincing evidence. 28 U.S.C.

§ 2254(e)(1).

According to Williams v. Taylor, 529 U.S. 362 (2000), the law that controls federal

habeas review of state court decisions under the AEDPA consists of holdings (as opposed

to dicta) of Supreme Court decisions “as of the time of the relevant state-court decision.”

A state court’s decision cannot be contrary to, or an unreasonable application of, clearly

established federal law if no Supreme Court decision has provided a clear holding relating

to the legal issue the habeas petitioner raised in state court. Elmore v. Ozmint, 661 F.3d

783, 851 (9th Cir. 2004); see also Carey v. Musladin, 549 U.S. 70, 77 (2006) (in the

absence of a Supreme Court holding regarding the prejudicial effect of spectators’

courtroom conduct, the state court’s decision could not have been contrary to or an

unreasonable application of clearly established federal law).

4
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Although a particular state court decision may be both “contrary to” and an

“unreasonable application of” controlling Supreme Court law, the two phrases have distinct

meanings under Williams.

A state court decision is “contrary to” clearly established federal law if the decision

either applies a rule that contradicts the governing Supreme Court law, or reaches a result

that differs from the result the Supreme Court reached on “materially indistinguishable”

facts. Price v. Vincent, 538 U.S. 634, 640 (2003); Williams, at 405—06; Elmore at 851.

If a state court decision denying a claim is “contrary to” controlling Supreme Court

precedent, the reviewing federal habeas court is “unconstrained by~ 2254(d)(1).” Lockyer

v. Andrade, 538 U.S. 63, 75 (2003); Williams at 406. However, the state court need not

cite or even be aware of the controlling Supreme Court cases, “so long as neither the

reasoning nor the result of the state-court decision contradicts them.” Early v. Packer,

537 U.S. 3, 8 (2002).

State court decisions that are not “contrary to” Supreme Court law may be set aside

on federal habeas review only “if they are not merely erroneous, but ‘an unreasonable

application’ of clearly established federal law, or based on ‘an unreasonable determination

of the facts.” Id. at 11. Accordingly, this Court may reject a state court decision that

correctly identified the applicable federal rule but unreasonably applied the rule to the facts

of a particular case. Williams at 406—10, 413; Lockyer, 538 U.S. at 75 (it is “not enough

that a federal habeas court, in its independent review of the legal question, is left with a

‘firm conviction’ that the state court was ‘erroneous.”). “A state court’s determination that

a claim lacks merit precludes federal habeas relief so long as ‘fair-minded jurists could

5

Case 5:22-cv-00005-JPB-JPM   Document 9   Filed 04/22/22   Page 5 of 10  PageID #: 452

App.   19



disagree’ on the correctness of the state court’s decision.” Harrington v. Richter, 562

u.s. 86, 101 (2011) (quoting Yarborough v. Alvarado, 541 U.S. 652, 664 (2004)).

Accordingly, “[a]s a condition for obtaining habeas corpus from a federal court, a state

prisoner must show that the state court’s ruling on the claim being presented in federal

court was so lacking in justification that there was an error well understood and

comprehended in existing law beyond any possibility for fair-minded disagreement.”

Richter 562 U.S. at 103. To obtain federal habeas relief for such an “unreasonable

application,” a petitioner must show that the state court’s application of Supreme Court law

was “objectively unreasonable” under Woodford v. Wsciotti, 537 U.S. 19, 27 (2002). An

“unreasonable application” is different from merely an incorrect one. Williams, 529 U.S.

at 409—10.

Inasmuch as the Johnson triumvirate did not consider in any way a state recidivist

statute, those cases do not provide clearly established Supreme Court precedent, and this

Court must consider whether the state decision is an objectively unreasonable application

of Supreme Court precedent.

West Virginia’s recidivist statute provides for the enhanced punishment for

individuals convicted of multiple offenses. The text of this statute is “plain and

unambiguous.” State exrel.Applebyv. Recht, 213 W.Va. 503, 519, 583 S.E.2d 800, 816

(2002), cert. denied, 539 U.S. 948 (2003) (quoting Chadwell v. Duncil, 196 W.Va. 643,

647, 474 5.E.2d 572, 577 (1996)). A defendant convicted of his second offense “shall”

receive a five-year sentence enhancement. W.Va. Code § 61-11-18(a). A third or

subsequent conviction results in the imposition of a life sentence. W.Va. Code §
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61-1 1-18(c). Thus, “[i]f a defendant is twice convicted of a penitentiary offense he falls

within the ambit of West Virginia Code § 61-11-18.” Appleby, 213 W.Va. at 519, 583

S.E.2d at 816.

Nevrlheless, this West Virginia Supreme Court has long recognized that our

Constitution requires any sentence imposed be proportionate to the criminal conduct giving

rise to such conviction. Syl. Pt. 3, Wanstreet v. Bordenkircher, 166 W.Va. 523, 276

S.E.2d 205 (1981); Syl. Pt. 8, State v. Vance, 164 W.Va. 216, 262 S.E.2d 423 (1980). To

ensure that a defendant’s sentence under the recidivist statute comports with this

proportionality principle, the WVSCA has articulated the following test:

[T]he appropriateness of a life recidivist sentence under our constitutional

proportionality provision found in Article II, Section 5,will be analyzed as

follows:

We give initial emphasis to the nature of the final offense which triggers the

recidivist life sentence, although consideration is also given to the other

underlying convictions. The primary analysis of these offenses is to

determine if they involve actual or threatened violence to the person since

crimes of this nature have traditionally carried the more serious penalties and

therefore justify application of the recidivist statute. Syllabus Point 7, State

v. Beck, 167 W.Va. 830, 286 S.E.2d 234 (1981).

Syl. Pt. 6, State v. Costello, 245 W.Va. 19, 857 S.E.2d 51(2021).

The salient point for purposes of the petitioner’s challenge to his sentence is that

the WVSCA has long-recognized the proportionality principle embedded in the United
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States and West Virginia Constitutions that prohibits imposition of a life recidivist sentence

where the defendant’s underlying conduct did not involve violence or the threat of violence.

See generally Wanstreet, 166 W.Va. at 537, 276 S.E.2d at 214 (overturning

recidivist-enhanced life sentence imposed upon forgery conviction “in light of the nonviolent

nature of th[e] crime and similar nature of the two previous [underlying] crimes”); see also

State V. Khmer, 240 W.Va., 185, 808 S.E.2d 867, 870 (2017) (determining that

defendant’s recidivist-enhanced life sentence was disproportionate because even though

trigger offenses of unlawful assault were violent, the underlying offenses were nonviolent);

This analysis is precisely what the WVSCA undertook when it evaluated the petitioner’s

claim on direct appeal in Wills!, 2017 WL 5632127, at *2_4.

This Court cannot find the West Virginia Court’s determination to be unreasonable

for several reasons. First, Dimaya, Johnson, and Davis all dealt with a

statutorily-mandated aggravating factor, which is patently different than this Court’s case

law addressing West Virginia’s recidivist statute. In fact, Syllabus Point 12 of Hoyle (and

all related case law before it) operates as a judicially-created limitation on a recidivist

sentence, which is wholly dissimilar from the statutorily-increased sentences in Dimaya,

Johnson, and Davis.

Second, in Davis, Justice Gorsuch, writing for the majority stated:

Of course, too, Congress always remains free to adopt a case-specific

approach to defining crimes of violence for purposes of § 924(c)(3)(B) going

forward. As Mr. Davis and Mr. Glover point out, one easy way of achieving

that goal would be to amend the statute so it covers any felony that, “based
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on the facts underlying the offense, involved a substantial risk” that physical

force against the person or property of another would be used in the course

of committing the offense. Brief for Respondents 46 (quoting H. R. 7113,

115th Cong., 2d Sess. (2018); emphasis deleted); see also Tr. of Oral Arg.

19 (government’s counsel agreeing that this language would offer “clearer”

support for the case-specific approach than the current version of the statute

does).

United States v. Davis, 139 S. Ct. 2319, 2336 (2019).

Finally, the language concerning proportionality is not that different from the

language cited by the Fourth Circuit in United States v. Jackson, decided two days ago -

the crime must be a felony that “has as an element the use, attempted use, or threatened

use of physical force against the person or property of another.” United States v.

Jackson, 2022 WL 1160391, at *3 (4th Cir. Apr. 20, 2022).

Under the standards provided by the Antiterrorism and Effective Death Penalty Act

of 1996 that habeas relief may be granted only “where there is no possibility fairminded

jurists could disagree that the state court’s decision conflicts” with United States Supreme

Court precedent and that “[a]s a condition for obtaining habeas corpus from a federal court,

a state prisoner must show that the state court’s ruling on the claim being presented in

federal court was so lacking in justification that there was an error well understood and

comprehended in existing law beyond any possibility for fair-minded disagreement,” this

Court finds habeas relief to be inappropriate.

9
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For the reasons stated herein, Respondent’s Motion for Summary Judgment

[DoG. 6] is GRANTED and this case is DISMISSED.

It is so ORDERED.

The Clerk is directed to transmit copies of this Order to any counsel of record and

mail a copy to the pro se petitioner.

DATED: April 22, 2022.

JOHN TON BAILEY
UNITED STATES DISTRICT JUDGE
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STATE OF WEST VIRGINIA 
SUPREME COURT OF APPEALS 

 
 

Johnnie Franklin Wills, 
Petitioner Below, Petitioner 
 
vs.)  No. 20-0472 (Hampshire County 18-C-29) 
 
Karen Pszczolkowski, Superintendent, 
Northern Correctional Facility, 
Respondent Below, Respondent 
 
 
 

MEMORANDUM DECISION 
 
 
 

Petitioner Johnnie Franklin Wills, by counsel Jeremy B. Cooper, appeals the Circuit Court 
of Hampshire County’s May 27, 2020, order denying petitioner’s petition for a writ of habeas 
corpus following his convictions for grand larceny and conspiracy to commit grand larceny, in 
addition to receiving an enhanced sentence under a recidivist information. Respondent Karen 
Pszczolkowski, Superintendent, Northern Correctional Center, by counsel Gordon L. Mowen II, 
filed a response to which petitioner submitted a reply. 
 

This Court has considered the parties’ briefs and the record on appeal. The facts and legal 
arguments are adequately presented, and the decisional process would not be significantly aided 
by oral argument. Upon consideration of the standard of review, the briefs, and the record 
presented, the Court finds no substantial question of law and no prejudicial error. For these reasons, 
a memorandum decision is appropriate under Rule 21 of the Rules of Appellate Procedure. 
 
 In March of 2016, petitioner and another individual broke into a residence and stole 
property located therein. Petitioner was indicted in May of 2016 of the felony offense of burglary; 
the felony offense of conspiracy to commit burglary; the felony offense of grand larceny; the 
felony offense of conspiracy to commit grand larceny; and the misdemeanor offense of destruction 
of property. Following a jury trial on August 24 and 25, 2016, petitioner was found guilty of the 
felony offenses of grand larceny and conspiracy to commit grand larceny. However, he was 
acquitted of burglary, conspiracy to commit burglary, and destruction of property. On August 26, 
2016, the State filed a recidivist information against petitioner, and on October 21, 2016, petitioner 
admitted that he was the same person charged in the recidivist information and that he had 
previously been convicted of two qualifying offenses. On November 10, 2016, petitioner was 
sentenced to life imprisonment with parole eligibility for the felony offense of grand larceny and 
not less than one nor more than five years for the felony offense of conspiracy to commit grand 
larceny, with the sentences to run concurrently to one another. Petitioner appealed his sentences 
to this Court, and this Court affirmed in a memorandum decision. State v. Wills, No. 16-1199, 2017 
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WL 5632127 (W. Va. Nov. 22, 2017) (memorandum decision) (“Wills I”).  
 
 Acting as a self-represented litigant, petitioner filed a petition for a writ of habeas corpus 
on June 1, 2018. The circuit court appointed Jason T. Gain to represent petitioner and file an 
amended petition; following several extensions, the amended petition was filed on January 14, 
2019. On August 22, 2019, the circuit court held an omnibus evidentiary hearing, during which 
petitioner appeared via video conference without objection to that appearance. The court reviewed 
the checklist of grounds for post-conviction habeas corpus relief with petitioner, and an amended 
Losh list was filed on August 22, 2019, which included additional claims.1 The court reviewed 
petitioner’s constitutional rights regarding the amended Losh list, and evidence was presented. In 
addition, the parties stipulated that the records in Hampshire County Case No. 16-F-57 and this 
Court’s memorandum decision be made a part of the record in the instant matter. During the 
omnibus hearing, petitioner’s trial counsel offered testimony.  
 
 On September 27, 2019, the circuit court granted petitioner’s motion for leave to file a 
second amended petition; on that date, it also continued the final omnibus hearing. During the 
second omnibus hearing on November 7, 2019, petitioner appeared and provided testimony in 
support of his habeas petition. During that hearing, a transcript of the closing arguments from the 
underlying criminal trial was admitted. The parties were asked to submit proposed findings of fact 
and conclusions of law for the circuit court’s consideration. Before issuing its May 27, 2020, order 
denying petitioner’s habeas petition, the circuit court also “review[ed] and fully consider[ed] the 
records contained in Hampshire County Circuit Court Case No.: 16-F-57; [Wills I]; and exhibits 
that were admitted into the evidentiary record on August 22, 2019[,] and November 7, 2019.”  
 
 In its thirty-one-page order denying petitioner’s request for habeas relief, the circuit court 
addressed each of the grounds petitioner asserted in his second amended petition for habeas corpus. 
However, as explained below, only one of those grounds is relevant to this Court’s review of the 
error alleged by petitioner—the constitutionality of the recidivist statute. In addressing that issue, 
the circuit court found that “to date[,] the recidivist statute remains in effect and constitutional in 
the State of West Virginia. Therefore, [p]etitioner is entitled to no relief upon this ground.” 
Petitioner appeals from the circuit court’s May 27, 2020, “Order Denying Habeas Corpus.” 
 
 This Court reviews a circuit court order denying a habeas petition under the following 
standard: 
 

 “In reviewing challenges to the findings and conclusions of the circuit court 
in a habeas corpus action, we apply a three-prong standard of review. We review 
the final order and the ultimate disposition under an abuse of discretion standard; 
the underlying factual findings under a clearly erroneous standard; and questions 
of law are subject to a de novo review.” Syl. Pt. 1, Mathena v. Haines, 219 W.Va. 
417, 633 S.E.2d 771 (2006). 

 
Syl. Pt. 1, Anstey v. Ballard, 237 W. Va. 411, 787 S.E.2d 864 (2016).  
 

 
 1 Losh v. McKenzie, 166 W. Va. 762, 277 S.E.2d 606 (1981).  
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On appeal, petitioner sets forth argument in support of only one assignment of error: The 
circuit court erred by denying relief on petitioner’s claim that the application of the West Virginia 
recidivist statute, under the facts of his case, is illegal based upon favorable changes in the law 
since his original sentencing.2 At the outset, petitioner admits that an assignment of error attacking 
his recidivist sentence would, under normal circumstances, be res judicata in the underlying habeas 
proceeding and in the context of this appeal because it was already ruled upon in petitioner’s direct 
appeal. However, he asserts that there is an exception in Syllabus Point 4 of 
Losh v. McKenzie, 166 W. Va. 762, 277 S.E.2d 606 (1981), that permits successive collateral 
litigation in the context of a “change in the law, favorable to the applicant, which may be applied 
retroactively.” Thus, he contends that this Court may properly consider the issue in the context of 
this appeal. Petitioner goes on to argue that the recidivist statute in effect at the time of petitioner’s 
sentencing, as interpreted by this Court, is unconstitutionally void for vagueness so his life 
recidivist sentence is illegal under Sessions v. Dimaya, 138 S.Ct. 1204 (2018), which was issued 
after petitioner’s recidivist sentence was handed down and affirmed by this Court. Petitioner 
further asserts that his sentence is disproportionate in violation of Article III, Section 5 of the West 
Virginia Constitution and the Eighth Amendment of the United States Constitution. 

 
Petitioner admits that in State v. Mauller, No. 19-0829, 2020 WL 4355079 (W. Va. July 

30, 2020) (memorandum decision), this Court considered and rejected an appeal on similar 
grounds to the instant appeal; he contends, however, that the facts in Mauller, which specifically 
involved the underlying felonies, differ in key ways from the instant case. Petitioner asks that this 
Court “simply modify the [State v.] Hoyle[, 242 W. Va. 599, 836 S.E.2d 817 (2019), cert. 
denied, 140 S. Ct. 2586 (2020),] test to pass federal constitutional muster, by requiring an 
‘elements’ test for violent offenses rather than a ‘residual clause.’” 

 
In Hoyle, this Court set forth the following: 

 
“While our constitutional proportionality standards theoretically can apply 

to any criminal sentence, they are basically applicable to those sentences where 
there is either no fixed maximum set by statute or where there is a life recidivist 
sentence.” Syllabus Point 4, Wanstreet v. Bordenkircher, 166 W. Va. 523, 276 
S.E.2d 205 (1981). 
 

“The appropriateness of a life recidivist sentence under our constitutional 
proportionality provision found in Article III, Section 5, will be analyzed as 
follows: We give initial emphasis to the nature of the final offense which triggers 

 
 2 Petitioner also alleged that the circuit court erred by denying relief on his other grounds 
for habeas relief. On October 2, 2020, petitioner’s counsel filed a “Motion to Permit Filing of a 
Pro Se Supplemental Brief” requesting that petitioner be permitted to file a separate brief 
addressing the second assignment of error as a self-represented litigant, pursuant to Rule 
10(c)(10)(b) of the West Virginia Rules of Appellate Procedure. This Court granted that motion 
by order entered on November 12, 2020. Pursuant to that order, petitioner’s brief on that issue was 
to be filed no later than December 4, 2020. Petitioner did not submit a brief addressing that issue. 
Therefore, pursuant to Rule 10(c)(7) of the West Virginia Rules of Appellate Procedure, we decline 
to address the unargued assignment of error.  
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the recidivist life sentence, although consideration is also given to the other 
underlying convictions. The primary analysis of these offenses is to determine if 
they involve actual or threatened violence to the person since crimes of this nature 
have traditionally carried the more serious penalties and therefore justify 
application of the statute.” Syllabus Point 7, State v. Beck, 167 W. Va. 830, 286 
S.E.2d 234 (1981). 
 

For purposes of a life recidivist conviction under West Virginia Code § 61-
11-18(c), two of the three felony convictions considered must have involved either 
(1) actual violence, (2) a threat of violence, or (3) substantial impact upon the victim 
such that harm results. If this threshold is not met, a life recidivist conviction is an 
unconstitutionally disproportionate punishment under Article III, Section 5 of the 
West Virginia Constitution. 

 
Hoyle, 242 W. Va. at 603, 836 S.E.2d at 821, Syl. Pts. 10, 11, and 12. 

 
We note that recidivist statutes are designed “to deter felony offenders, meaning persons 

who have been convicted and sentenced previously on a penitentiary offense from committing 
subsequent felony offenses.” Syl. Pt. 3, in part, State ex rel. Appleby v. Recht, 213 W. Va. 503, 
583 S.E.2d 800 (2002) (citation omitted). Petitioner does not dispute that he was convicted of  
multiple charges of driving under the influence (“DUI”), third offense; multiple charges of driving 
revoked for DUI, third offense; DUI, second offense; domestic battery; escaping while in custody; 
grand larceny; conspiracy to commit grand larceny; and being a felon in possession of a firearm. 
West Virginia Code § 61-11-18(d) provides for the imposition of a life sentence “[w]hen it is 
determined . . . that such person shall have been twice before convicted in the United States of a 
crime punishable by confinement in a penitentiary . . . .” Id.; accord Hoyle, 242 W. Va.  at 614, 
836 S.E.2d at 832. As indicated above, Hoyle requires that, “[f]or purposes of a life recidivist 
conviction under West Virginia Code § 61-11-18(c), two of the three felony convictions 
considered must have involved either (1) actual violence, (2) a threat of violence, or (3) substantial 
impact upon the victim such that harm results.” Hoyle, 242 W. Va. at 603, 836 S.E.2d at 821, Syl. 
Pt. 12, in part. 

 
This Court has long recognized that the proportionality principle embedded in the West 

Virginia Constitution prohibits the imposition of a life recidivist sentence where the defendant’s 
underlying conduct did not involve violence or the threat of violence. See generally Wanstreet, 
166 W. Va. at 537, 276 S.E.2d at 214. This analysis is precisely what this Court undertook when 
it evaluated petitioner’s claim on direct appeal in Wills I.  

 
We disagree with petitioner’s contention that his sentence is unconstitutional under 

Dimaya. As we recently found in State v. Plante, No. 19-0109, 2020 WL 6806375, at *5, n.11 (W. 
Va. Nov. 19, 2020) (memorandum decision), 

 
[w]e find this argument unavailing for two significant reasons. First, we have 
already determined that the language of our recidivist statute, West Virginia Code 
§ 61-11-18, is plain and unambiguous. See State ex rel. Appleby v. Recht, 213 W. 
Va. 503, 519, 583 S.E.2d 800, 816 (2002)(quoting State ex rel. Chadwell v. Duncil, 
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196 W.Va. 643, 647, 474 S.E.2d 573, 577 (1996))(providing “[w]e have previously 
recognized that West Virginia Code § 61-11-18 is ‘plain and unambiguous. . . .’”). 
Second, neither Johnson nor Sessions, the Supreme Court decisions relied upon by 
petitioner, involve a recidivist statute, and the principles of statutory construction 
contained in those cases are inapplicable to resolve the issue presented herein: 
whether, under the facts and circumstances of this case, the imposition of a life 
sentence under our recidivist statute is constitutionally disproportionate. 
 

Plante, 2020 WL 6806375, at *5.  
 
 For the reasons set forth in our prior holdings, there is no need to modify our recent holding 
in Hoyle. Therefore, we find that the circuit court did not err in denying petitioner’s petition for 
habeas corpus relief related to the imposition of the recidivist statute or petitioner’s sentence under 
that statute. 
 

Affirmed. 
 
ISSUED: July 19, 2021  
 
CONCURRED IN BY: 
 
Chief Justice Evan H. Jenkins 
Justice Elizabeth D. Walker 
Justice Tim Armstead 
Justice John A. Hutchison 
Justice William R. Wooton 
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STATE OF WEST VIRGINIA
 

SUPREME COURT OF APPEALS
 

State of West Virginia, 
FILED Plaintiff Below, Respondent 

November 22, 2017 
vs) No. 16-1199 (Hampshire County 16-F-57) EDYTHE NASH GAISER, CLERK 

SUPREME COURT OF APPEALS 

OF WEST VIRGINIA 
Johnnie Franklin Wills, 

Defendant Below, Petitioner 

MEMORANDUM DECISION 

Petitioner Johnnie Franklin Wills, by counsel Jonie E. Nelson, appeals the Circuit Court 
of Hampshire County’s December 7, 2016, order sentencing him as a recidivist to life 
imprisonment with mercy following his grand larceny conviction. Petitioner was also sentenced 
to an indeterminate term of not less than one year nor more than five years of incarceration for 
his conspiracy to commit grand larceny conviction, which was ordered to run concurrently with 
his life sentence. The State of West Virginia, by counsel Benjamin F. Yancey III, filed a 
response in support of the circuit court’s order. On appeal, petitioner argues that the circuit 
court’s imposition of a life sentence is unconstitutionally disproportionate to his crimes. 

This Court has considered the parties’ briefs and the record on appeal. The facts and legal 
arguments are adequately presented, and the decisional process would not be significantly aided 
by oral argument. Upon consideration of the standard of review, the briefs, and the record 
presented, the Court finds no substantial question of law and no prejudicial error. For these 
reasons, a memorandum decision affirming the order of the circuit court is appropriate under 
Rule 21 of the Rules of Appellate Procedure. 

On May 3, 2016, petitioner was indicted on one felony count each of burglary, 
conspiracy to commit burglary, grand larceny, and conspiracy to commit grand larceny, and one 
misdemeanor count of destruction of property.1 Petitioner proceeded to trial on these charges on 
August 24, 2016. A jury found petitioner guilty of grand larceny and conspiracy to commit grand 
larceny, but he was acquitted of the other charges. 

Following the jury’s verdict, the State filed a “Recidivist Information” detailing 
petitioner’s prior felony convictions. Specifically, in addition to his grand larceny and conspiracy 
to commit grand larceny felonies, petitioner was convicted on October 28, 2013, of the felony 

1These charges stemmed from an incident during which petitioner and a codefendant 
entered onto another individual’s property without permission. Petitioner claimed that while he 
was looking for a spare car part, his codefendant burgled the individual’s home. Petitioner’s 
codefendant was charged with the same crimes as petitioner, pled guilty to all of them, and 
testified against petitioner at petitioner’s trial. 

1
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offense of third-offense driving on a license revoked for driving under the influence (“DUI”).2 

On April 18, 2011, petitioner was convicted of the felony offense of attempted grand larceny. On 
January 24, 2007, petitioner was convicted of the felony offense of third offense DUI.3 On 
March 6, 2006, petitioner was convicted of the felony offense of being a felon in possession of a 
firearm. Again, on June 6, 2006, petitioner was convicted of the felony offense of being a felon 
in possession of a firearm. On April 22, 2002, petitioner was convicted of three separate felonies 
that arose from separate incidents: one third offense DUI conviction and two driving while on a 
license revoked for DUI, third offense, convictions. Due to these prior felony convictions, the 
State requested that petitioner be sentenced to life in prison for his most recent grand larceny 
conviction. 

On October 21, 2016, the circuit court held a hearing on the “Recidivist Information.” 
Petitioner admitted that he was the same person convicted of the crimes listed above. On 
November 10, 2016, due to petitioner’s prior felony convictions, the circuit court sentenced 
petitioner to life imprisonment with parole eligibility after fifteen years for his grand larceny 
conviction. Petitioner was also sentenced to an indeterminate term of not less than one year nor 
more than five years of incarceration for his conspiracy to commit grand larceny conviction. This 
sentence was ordered to run concurrently with his life sentence. The circuit court entered its 
“Sentencing Order” memorializing petitioner’s sentence on December 7, 2016. It is from this 
order that petitioner appeals. 

On appeal, petitioner argues that his recidivist life sentence is disproportionate to his 
crimes. Petitioner argues that the triggering offenses of grand larceny and conspiracy to commit 
grand larceny were nonviolent offenses. Although he was originally charged with burglary and 
his codefendant pled guilty to burglary, petitioner states that he did not break into the home from 
which the goods were stolen and that he “was at another area of the property looking for a piece 
of pipe to fix his muffler.” Petitioner recognizes that “a propensity for violence may have 
existed” while petitioner’s codefendant burgled the home, but states that “no violence occurred.” 
Petitioner also argues that he “does not have a conviction for actual crimes of violence.” 
Petitioner urges this Court to give “minimal weight” to his felony DUI convictions because of 
the age of some of his convictions. In sum, petitioner argues that his criminal record “only 
involves convictions that demonstrate a propensity for violence.”4 

The portion of our recidivist statute applicable to petitioner’s case provides that “[w]hen 
it is determined . . . that such person shall have been twice before convicted in the United States 
of a crime punishable by confinement in a penitentiary, the person shall be sentenced to be 
confined in the state correctional facility for life.” W.Va. Code § 61-11-18(c). This Court has 
previously stated that the primary purpose of this statute “is to deter felony offenders, meaning 

2At this same time, petitioner was also convicted of the misdemeanor offenses second-
offense DUI, domestic battery, and escaping while in custody. 

3Petitioner was also then convicted of the misdemeanor offense of driving on a suspended 
license. These convictions were obtained in Virginia. 

4Petitioner also admits to “numerous misdemeanors that involve crimes of violence[.]” 

2
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persons who have been convicted and sentenced previously on a penitentiary offense, from 
committing subsequent felony offenses.” Syl. Pt. 3, in part, State ex rel. Appleby v. Recht, 213 
W.Va. 503, 583 S.E.2d 800 (2002) (citation omitted). Further, “West Virginia Code § 61-11-18 
is designed to deter those who are incapable of conforming their conduct to legitimately enacted 
obligations protecting society[,]” and we have noted that “[s]tates have a valid interest in 
deterring and segregating habitual criminals[.]” Appleby, 213 W.Va. at 517, 583 S.E.2d at 814 
(citations omitted). 

Nonetheless, sentences imposed may not run afoul of Article III, § 5 of the West Virginia 
Constitution, which provides, in relevant part, that “[e]xcessive bail shall not be required, nor 
excessive fines imposed, nor cruel and unusual punishment inflicted. Penalties shall be 
proportioned to the character and degree of the offense.” We have held that “a criminal sentence 
may be so long as to violate the proportionality principle implicit in the cruel and unusual 
punishment clause of the Eight Amendment of the United States Constitution and Article III, § 5 
of the West Virginia Constitution.” State v. Davis, 189 W.Va. 59, 61, 427 S.E.2d 754, 756 
(1993) (citations omitted). Therefore, we utilize the following framework to determine whether a 
life sentence imposed pursuant to our recidivist statute violates the proportionality principle: 

We give initial emphasis to the nature of the final offense which triggers 
the recidivist life sentence, although consideration is also given to the underlying 
convictions. The primary analysis of these offenses is to determine if they involve 
actual or threatened violence to the person since crimes of this nature have 
traditionally carried the more serious penalties and therefore justify application of 
the recidivist statute. 

Syl. Pt. 7, in part, State v. Beck, 167 W.Va. 830, 286 S.E.2d 234 (1981). “[A]lthough sole 
emphasis cannot be placed on the character of the final felony, it is entitled to closer scrutiny 
than the other convictions, ‘since it provides the ultimate nexus to the sentence.’” State v. Miller, 
184 W.Va. 462, 465, 400 S.E.2d 897, 900 (1990) (citations omitted). We also “generally require 
that the nature of the prior felonies be closely examined. While not exclusive, the propensity for 
violence is an important factor to be considered before applying the recidivist statute.” Id. 

Applying these pronouncements to petitioner’s case, we do not find that petitioner’s life 
sentence violates the proportionality principle. We begin by noting petitioner’s ten prior felony 
convictions and that the purpose of our recidivist statute is to “deter those who are incapable of 
conforming their conduct to legitimately enacted obligations protecting society.” Appleby, 213 
W.Va. at 517, 583 S.E.2d at 814. In other words, the recidivist statute was designed to deter and 
put a stop to habitual criminals. 

In analyzing petitioner’s specific convictions, and looking first to his triggering offense 
of grand larceny, we note that while petitioner was not convicted of burglary, his codefendant 
pled guilty to that charge. Petitioner acknowledges that his codefendant burgled the victim’s 
home while he was at a different spot on the victim’s property and that “a propensity for violence 
may have existed.” We have previously held that “burglary and grand larceny [are] crimes that 
by their very nature involve[] the threat of harm or violence to innocent persons[,]” where the 
defendant burgled a home and took approximately $6,000 in personal property. State v. Housden, 
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184 W.Va. 171, 175, 399 S.E.2d 882, 886 (1990). Petitioner admits to being on the victim’s 
property while his codefendant burgled the victim’s home; thus, the potential for harm or 
violence, had the property owner returned home, existed. See id. at 174, 399 S.E.2d at 885 (“The 
potential for threatened harm or violence to either the victim, had he returned home at the time 
the crime was committed or to another innocent person such as the victim’s son, who testified 
that he was regularly checking on the home for his father, still existed at the time the appellant 
committed the crime.”) 

However, even if we ignore the fact that petitioner was present during the burglary his 
codefendant was convicted of committing and accept petitioner’s contention that his grand 
larceny neither threatened nor actually involved violence, we have also held that “sole emphasis 
cannot be placed on the character of the final felony” and that prior felonies must be “closely 
examined.”5 In so doing, we note that petitioner, having twice been convicted of third offense 
DUI, has had no less than six DUI convictions. We have previously stated that “[t]he dangers 
inherent in driving on the public streets while under the influence of an intoxicant are obvious.” 
State ex rel. Appleby v. Recht, 213 W.Va. 503, 516, 583 S.E.2d 800, 813 (2002) (citation 
omitted). “[O]perating an automobile while under the influence is reckless conduct that places 
the citizens of this State at great risk of serious physical harm or death.” Id. (internal quotations 
and citation omitted). Accordingly, we have had “little trouble in finding that driving under the 
influence is a crime of violence supporting imposition of a recidivist sentence.” Id. Thus, given 
petitioner’s numerous prior crimes, including these crimes of violence, we find no error in the 
imposition of a recidivist sentence. 

For the foregoing reasons, the circuit court’s December 7, 2016, sentencing order is 
hereby affirmed. 

Affirmed. 

ISSUED: November 22, 2017 

CONCURRED IN BY: 

Chief Justice Allen H. Loughry II 

Justice Robin Jean Davis 

Justice Margaret L. Workman 

Justice Menis E. Ketchum 

Justice Elizabeth D. Walker 

5We also reiterate that, while the propensity for violence is an important factor to 
consider in applying the recidivist statute, it is not the exclusive factor. Miller, 184 W.Va. at 465, 
400 S.E.2d at 900. 

4
 

Case 5:22-cv-00005-JPB-JPM   Document 1-5   Filed 01/07/22   Page 4 of 4  PageID #: 91

App.   64




