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FILED

United States Court of Appeals

Tenth Circuit

December 12, 2024

Christapher M. Wolpert

Clerk of Court

(D.C. No. 1:123-CV-00121-SWS)

(D. Wyo.)

ORDER DENYING CERTIFICATE OF APPEALABILITY™

Before HARTZ, KELLY . and EID. Circuit Judges.

Timothy D. Leners. 2 Wyoming state prisoner proceeding pro se, sccks o

certificate of appealability (COA) to appeal the district court’s denial of his 28 U.S.C.

§ 2254 habeas application. We deny his request for a COA and dismiss the matter.

" The Wyoming State Penitentiary Warden s substituted as a Respondent duc to
Mr. Leners® transfer from the Wyoming Medium Correctional Institution to the Wyoming

State Penmitentiary,

** This order is not binding precedent except under the doctrines of law of the
case, res judicata, and collateral estoppel. 1t may be cited. however. for its persuasive
value consistent with Fed. R App. P. 32.1 and 10th Cir. R, 32,1,

HWWC}3X Q



Appeliate Case. 24-8008  Document: 83-1  Date Filed 12/122024  Page: 2

L Background
For cight months in 2017, Mr. Leners lived with Jéyac Trout and her daughter in
Ncebraska, When Mrs. Trout ended her relationship with Mr. Leners in carly December,

- she and her daughter retumed to live with her husband, Chris Trout. in an apartment in
Cheyenne, Wyoming. Mr. Leners remained in Nebraska with his wife and four children.
But on December 23, upon Mrs, Trout’s invitation, Mr. Leners packed his belongings and
dmv& to her apartment in Cheyenne. Mr. Leners

planned to oust Mr. Trout fr‘c;m the apartment, move in,. and begin life ancw
with Mrs. Trout. The reunion did not go as planned. By the end of the day.
Mr. Leners had shot My, Trout in the center of his chest. Mr. Leners,

charged with attempted sccond-degree murder, claimed he shot in
self-defense.

Leners v. State. 486 P.3d 1013, 1015 & n.2 (Wyo. 2021).

At trial, the jury heard Mr. Leners” and Mr. Trout’s conflicting versions of the
circumstances of the shooting through videos of Mr. Leners™ police interviews and
Mr. Trout’s trial testimony. In addition to physical evidence from the sccne_o‘f the
shooting, the trial evidence included an audio recording from Mr. Leners” cell phone of
his interactions with the Trouts beginning shortly afler he arrived at the apartment in
Cheyenne and continuing through the shooting, The jury found Mr. Leners guilty of
attempted sccond-degree murder. rejecting his self-defense claim.

After the tnal court dented Mr. Leners” motion for a new trial, the Wyoming
Supreme Court {WSC) affirmed his conviction, holding that “[t}he evidence at trial
devastated Mr. Leﬁcm‘jus&ii fication of self-defense.” Jd. at 1020, The WSC concluded

the audio recording of the shooting “tracks Mr. Trout's testimony but docs not comport

"3
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with any of Mr. Leners” differing accounts of what eccurred.” fd. at 3{3}9»’20‘ It .%u:i&
Mr. Trout’s testimony was also corroborated by the lack of “physical signs that an
altereation occurred.” the “pool of blood in the snow.” and “an impact mark from a bulct
m the location where Mr. Trout said he f}:%i and lay on his back.” J/d. at 1020 (internal
quotation marks omitied),

After the WSC also affirmed the trial court’s denial of Mr. Leners” motion for a
sentence reduction, he filed a pro sc petiton for post-conviction relief asserting cight
claims of incffective assistance of counsel. The trial court held all claims were
procedurally barred. and the WSC denied review,

Mr. Leners filed a pro se § 2254 petition raising his post-conviction claims plus
onc additional claim. The district court granted the Respondents” motion to dismiss or
for summary judgment, holding that (1) Mr. Leners did not satisfy § 2254(d) as o claims
the state court decided on the menits, (2) portions of his claims were not cognizable in
habeas. and (3) he fatled to overcome the state-court procedural detault of his claims by
showing causc and prejudice or a fundamental miscarriage of justice.

II.  Discussion

Where the district court denied Mr. Leners™ ¢laims on the merits, to obtain a COA
he “must demonstrate that reasonable jurists would find the district court’s assessment of
the ae;rws%iﬁyxii’_mn&l claims debatable or wrong.” Slack v. MeDaniel. 529 U.S. 473, 484
(2000). As to claims denied on procedural grounds. he must show “that jurists of reason
would find it debatable” “whether the district court was correct in its procedural ruling”

and “whether the petition states a valid claim of the denial of o constitutional right” /d.

3
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Although we liberally construe Mr. Leners” pro se COA Application, we do not act as his

advocate. See Hall v. Bellmon, 935 F.2d 1106, 1110 (10th Cir. 1991

Merits in State Gourt

Among other contentions, Claim Five asserted incffective assistance of co.umd
related to the admission of evidence and prosecutorial misconduct. Claim Six alleged the
trial court was biased in denying Mr. Leners” new-trial motion. Concluding the WSC
adjudicated these claims on the merits. the district court held he did not demonstrate that
cither adjudication “resulted in a decision that was contrary (o, or involved an
unrcasonable application of, clearly established Federal law, as determined by the
Supreme Court of the United States.™ § 2254(d)(1).

We deny a COA because Mr. Leners fails (o show that reasonable jurists would
debate the district court's assessment of these claims, First, he misunderstands the
mcaning of “adjudicated on the merits™ in § 2254(d), and he ignores the WS{Z‘S rejection
of his bias ¢laim in affirming the denial of his sentence-reduction motion. Morcover,

Mr. Leners cannot rely on evidence that was not bcthré the staté court to show crror in
the WSC’s no-prejudice holding. See Grant v. Royal, 886 F.3d 8§74, 929 (10th Cir.

2018). He also cites no holding by the Supremie Court that the WSC cither contradicted
or unreasonably applied in adjudicating these claims, as required by § 2234(d)(1). And to
the extent he challenges state-court factual determinations, he fails to demonstrate “an
unrcasonable determination™ under § 2234(d)2), and he does not overcome the

presumption of correctness in § 2254(e)( 1) with clear and convincing cvidence.
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B.  Claim Not Cognizable in Habeas

Citing Sellers v. Ward, 135 F.3d 1333, 1339 (10th Cir. 1998). the district court '_
held that Claim Nine. asécning trial-court bias in the state post-conviction proccedings.
was not cognizablc in habeas. We deny a COA becausc this ruling is not rcasonably
debatable. Contrary to Mr. Leners” assertion. § 2254(b)(1)(B) docs not define the scope
of habeas review. It provides exceptions to the exhaustion requirement in
§ 2254(b)(1)(A).

C.  InsufTiciently Briefed Claims

Claims Two. Four, and Five allcged incffective assistance of counscl related to
(1) Mr. Leners™ theory that the Trouts lured him to Wyoming to rob and kill him.
(2) insufficient and unconstitutional jury instructions, and (3) violations of Brady v.
Maryland., 373 U.S. 83 (1963). involving gunshot residuc lab reports and evidence from
his cell phone. Claim Scven challenged his exclusion from attending the oral argumém
on his dircct appeal. Rather than addressing the district court’s reasoning in ruling on
these claims, Mr. Leners simply repeats his previous contentions of error. We deny a |
COA because he cannot show the rulings arc reasonably debatable when he fails “to
cxplain what was wrong with the reasoning that the district court rclicd on in reaching its
decision.” Nixon v, Citv & Cnty. of Denver. 784 F.3d | 364, 1366 (10th Cir. 2015).

D.  Proceduratly Defaulted Claims

Claims Onc, Three. and Five alleged incflective assistance of counsel related to
(1) false statements in the affidavit of probable cause. (2) denial of Mr. ?Lcnér_s‘ rights to

bear arms and to sclf-defense, (3) prosecutorial misconduct, and (4) Brady violations

5
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involving photographs of powder burns and the Trouts” criminal records. Claim Eight
asserted appellate counsel was ineffective in failing to arguc that trial counsel was
incffective. The trial court concluded these claims were procedurally barred, and the
WSC denied review. The district court held Mr, Leners failed to overcome his
procedural dci‘a;ﬁt by showing causc and prejudice or a miscarriage of justice.

We deny a COA because Mr. Leners does not show that the district court’s rulings
on these claims are reasonably dcngiahm First, there 15 no debate that these claims were
procedurally ﬂafaulmd in state court. Mr. Leners® contention regarding § 2254(h)
confuses exhaustion with procedural default. And although he points to his unsuccesstul
motion to filc a pro se appeal bficf‘ raising these claims, we are bound by the state courts’
interpretation of state procedural requirements. See Bradshaw v, Richey, 346 U.S. 74, 76
{(2005). Next. Mr. Leners cannot obtain a COA on his contention that the state ;Smccdura‘t
ground was not independent when he fuiled to make that argument in the district court.
See United States v. Viera, 674 F.3d 1214, 1220 (10th Cir. 2012). Finally. as to his
failure to overcome the procedural defiault, Mr. Leners offers no clear and convincing
evidence rebutting the presumption that the WSC's factual determinations based on the
trial record are correct. And reasonable junsts u:m;!ci not debate the district court’s
holding that he farled to demonstrate cause based on ineffective assistance of appellate
counscl or a fundamental miscarriage of justice based on factual innocence.

E. Pending Motions

We deny Mr. Leners” seven pending motions. Regarding the contents of the

record on appeal and Mr. Leners” COA Application: (1) the court has advised him that

6
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o

our review is limited 10 the record that was before the distnict court; (2) the word limit for
opening bricfs applics to all partics. and the court permitted him to exceed that it by
1000 words: and (3} the court followed its local rules in recciving but not filing his other
submissions, Mr. Leners” motions regarding current prison conditions arc unrelated to
our consideration of his COA Application. And although we do not condong prison
officials” violation of Federal Rule of Appellate Procedure 23(a). Mr. Leners fatls to
show his transfer to a different facility prejudiced his ability to seek a COAL See
Fanmer v. Meachon, 691 F.2d 958, 961 (10th Cir. 1982).

. Conclusion

We deny a COA and dismiss this matter,
Entered for the Court

Paul §. Kelly, Ir.
Circuit Judge
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WERE REMOVED TO PLEASE THE COURT

(some small lines could not be removed because they were
between sentences and prison refused ‘white-out’)
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WYOMING DEPARTMENT OF
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WARDEN.,
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BACKGROUND
A Wyoming jury convicted Mr. Leners of attempted seccm&»dcgrﬁt murdr,
Leners v, State of Wyoming, 486 P34 1013, 1015 (Wyo. 2021) (Leners ). The \V}*amfng
Supreme Court spmmarimc’; the facts umiér}yiag Mr. Leners” conviction os follows:

On December 23, 2017, Timothy Leners packed his
belongings in Walmart bags. left his wife and four children,
and drove from Fremont, Nebragka, 1o Cheyenne, Wyoming.
In the carly morning hours that day. his "soulmate.” Joyee
Trout, invited him 1o the apariment where she fived witly her
husband, Chris Trout, and ber nine-yvear-old danghter.

Mr. Leners arrived in Cheyenne in the late aftemoon
He planned to oust Mr, Trout from the gpartonent, move in,
and begin life anew with Mrs, Trout. The reunion did not go
ag planned. By the end of the day, Mr. Leners had shot Mr.
Trout in the conter of his chest. Mr. Leners, charged with
attempted second-degree murder, claimed he shot in seif-
defense.

*

Mr, Leners” four-day trial began on May 7, 2019. The

State presented the testimony of fen witnesses and an
abundance of physical evidence. The evidence included the
complete videotaped interview of Mr, Leners, conducted by
Detectives Hickerson and Peterson. and the complete audio
recording from Mr. Leners” cell phone which he had set to
record shortly afier hie arrived at the Trouts” apartment. It
continued to record through the shooting and the arrival of the
police, :
The evidence leading up to the shooting was Jargely
uncontroverted. Mr. Leners showed up on the doorsiep of the
Trouts™ apartment around 5:00 pm. He knew that Mr. Trout
was not receptive to his arrival because he had spoken with
Mr. Trout by ccll phone on his way to Cheyvenne, Mr. Leners,
L Trout, and Mr. Trout sat down at the kitchen table to talk

r the situation. Afier fengthy discussion, Mr. Trout left the
ment © run some errands. While he was gone. My
ers began to move his belongings into the apartment,

it this time, Mr, Trout's adult daughter. Kyla, who lived
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gcross a driveway. came 1o the apariment. Kvla contronted
Mr. Leners about his moving into the apartment occupied by
her father and Mrs, Trout, who were still marricd. Afler Kyta
ett, Mr. Leners compiained to Mrs. Trout about what he
perecived to be Kvla's disrespect, When Mrs. Trout defended
Kyvia, the™fwo of them engaged in a heated argument. In the
meantime. Kyla returned to her apurtment and called Mr,
Trout. She told him that Mr. Leners was moving in and he
needed to come home right away. Then, she called the police
to report that a suspicious person was in the frouty”
apartinent,

At this point. Mr. Trout's testimony and Mr. Leners’
version of events (as given to the police) diverge. According
1o Mr. Trout, he immediaiely returned home 1o find the doors
locked. As he inserted his key. he could hear Mr. Leners and
Mrs. Trout velling at each other, As he entered the apartment.
Mr. Trout juined the argument, repeatedly conmmanding Mr.
Leners to feave. Mr, Trout recounted: .

Then we got into a little pushing match.

And Fopened the door and took some of his stulf

and put it outside. ... It wuas dark, and it was

snowing. To the best of my knowiedge. he took

his staft and went back to his pickup....

I go back in the house and grab up some

of his stuff and was sctting it outside.... Then he

came back from hix pickup with o gun and was

holding the gun out ... | started backing away....

I slipped on the ice and fell on my back.

Next thing 1 know, he's got the gun pointed

down ... anto my chest. T luckily somchow got

the clip out ot it. I had a hold of the slide ... hard

cnough that the shell never ¢jected out of te

weapon. ... [Mr. Leners] had one feg on either

side of [me] ... [as] | was layving with my head up

against the brick wall ... Jand with] {m]y back ...

on the concrete .. [Mr. Leners] was trving to get

fthe gun} away from me.... All [ heard was the

gun going oft and [the bullet] going through my

chest. _

In the police intenview, Mr. Leners told Detective
Hickerson that while he was arguing with Mrs. Trout,
suddenly “the [front] door flew open and [Mr, Trout] swas ON
me bke THAT.” Mr. Trout was “hiting.” “jabbing.” and

Ld
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“picked this big chair up” o throw it at Mr. Leners” head.
(Later in the interview, My, Leners said Mr. Trom picked up
his duffel bag to throw at him.) Mr. Lencers said he tried to get
out the door, but Mr. Trout would not fet him out. During this
time, Mr. Trout was “pounding” on him and “beating the crap
‘out”™ of him. The front door was open and “somchow™ Mr.
Trout and Mr. Leners ended up outside. (Later in the
mterview, he said they fell out the door when Mr. Trout
jumped him) My, Leners said he hit the ground face down
and they began “rolling around™ while Mr. Trout hit and
punched him.

Mr. Leners said that Mrs, Trout had told him that My
Trout always carricd at least three fircarms. Given  that
knowledpe and Mr. Trout's threats during  the carlier
conversation between Mr. Leners, Mr, Trout, and Mrs. Trout.
Mr. Leners said hie believed that his Life was in danger and
pulled out his gun. According to Mr. Leners, Mo Trout
grabbed for the gun and as the two men struggled for the
weapon. Mr. Leners saw the gun was pointed at Mr. Trout's
shoulder und he pulled the trigger. Mr, Leners said, “When |
got him in the shoulder.” we were “on the pavement” and his
shoulder was against the wall.” He said, =T couldn’t get the
gun away from him.” 1 never got on top of him,” (Emphasis
added.) (At this pomt i the mterview, Mr. Leners had not
been told that both Mr. Trow and Mrs Trout had
independently told the police that Mr. Leners was on top of
Mr. Trout swhen he shot down, hitting Mr. Trout in the chest)

Other evidence presented to the jury revealed that Mrs.
Trout. who had witnessed the sheoting, called 911 befose
going into the apartment and retuming with her pun. She
pointed the gun at Mr. Leners, who had remained at the front
of the apariment to setrieve his things. She ordered him to got
away. Mr. Leners went to his truck and placed his gun on the
rail.

In Mr. Leners” cell phone recording. Mr. Leners can be
heard sworking his breathing from caloto labored as he called
911, Breathlesslv., Mr. Leners reported. 1 had 1o use my
handgun to geta guy to quit beating the shit out of me.”

After the police amrived. Mr. Leners was taken to the
Chevenne Police Department where the videotaped interview
was conducted. At the end of the interview. Mr. Leners was
placed in custody and was later charged with attempted
sccond-degree murder,
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On the third duy of trial, the State produced Exhibit
50—an audio recording with excerpts of several calls Mr,
t.eners had recorded on his celi phone prior to arniving in
Chevenne. The calls comprising the exhibit were contained in
a late-received supplemental report prepared by Detective
Hickerson. The exhibit itself was created by Detective
Hickerson the night before it ways introduced ot trial. The
excerpts included recordings where Mr. Leners called Mr.
Trout a troll. rapist. and pig. In two of the ¢alls, he expressed
a desire to kil Mr. Troat and o willingness o kill amvone who
got in the way of s happiness with Mrs, Trout. Hhe phone
calls were detailed and graphic

The jury rejected Mr, Leners™ claim of sclf-defense
and convicted him of atempted second-degree murder. He
wias seatenced to between iwentv-five and thirtv-five vears in
prison.

Leners v State, 2021 WY 67, 9€ 3.4, 486 P.3d .10}3. 101517 {Wyo. 2021), cert. denied,
142 S, C0 410, 211 L Ed, 2d 220 (2021 (intemal references omitted) (Leners /).

Atter his conviction, Mr Leners filed o motion for & new trial under Wyoming
Rule of Appellate Procedure 21, /. at 1017, He argued his attorney was ineffective for
failing to properly object 1o discovery vielations and the submission of one of the state’s
exhibits at trial. /2t 1017, The rial court denied the motion for a new trial. “finding’
that Mr. Leners had not demonstruted that any potential error by counse! rendered the
verdict unworthy of confidence or that the result of the triad would have been different.”
fd. Mr. Leners appealed both his conviction and the trial court’s denial of his motion for
a new trial, .

On appeal. Mr. Leners argued the trial court erred swhen it denied Mr. Leners’”
motion for a new trial. Jd at 1015, Te also argued prosecutorial misconduct denicd him

a fair wrial. /. The Wyoming Supreme Court determined that both Mr. Leners’

Wh



Case 1:23-cv-00121-SWS Document 55 Filed 020224 Page b of 50

ineffective assistance and prosecutorial misconduct claims failed because he could :smi
“demonstrate prejudice. Hoconcluded: “The evidence at trial devastated Mr fo,eswrs;”
justification of sclfedefense 1o %:has*gc:s }zxi mmm;;mﬁ second-degree mnfd‘en “The late-
produced supplemental report and the intraduction of Exhibit 50 wi%!mum;bj‘ée:ﬁwn did

not prejudice the verdict,”™ el a1 420,

Mr. Leners then filed a motion for senfence reduction under Wyoming Rule of

Criminal Procedure 35(b). [ECF 21 ex. 12] The trinl court denied Mr. Leners' motion and

he requested a writ of review from the Wyoming Supreme Court. {ECF 21 ex. 14] The

Wvoming Court consolidated Mr. Leners” seven grounds for seversal into two: 1)

ha’e“l’

whother the disfrict court’s deaial of his motion for sentence reduction violated Mr. »

Leners” Fourteenth Amendment Due Process rights, and 2) whether the disiriet court

abused its discretion when it denied Mr. Leners” motion for sentence reduction, Leners v,

State, 318 P.3d 686, 689 (Wyo. 20223 (Lemers ). In support of his Due Process
argument, Mr. Leners argued that the judge was biased agoainst him. Jd. a1 692, The

Wyoming Supreme Court concluded that Mr. Leners had faited 1o cstablish bios., 74, at

694. The Wyoming Supreme Court also determined that the trial court did not abuse its

discretion in denving his motion for sentence veduction. /. at 698,
. -

Next, Mr, Leners filed a petition for posi-conviction refict in the state district

courl. [ECF I ex, 3 p. 3] Mr. Leners raised eight issues. {(ECF § ex. 3 pp. 3-6] The

district court deteemined that most of Mr. Leners’ claims were either not cognizable or

procedurally barred. {ECF 1 ex. 3 pp. 9-13} 11 found that Mr. Leners had not established

he received the incffective assistance of appellate counsel and therefore could not

6.,
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overcome 1h¢ procedural 'ba’z: and dismissed his bct.it‘i“un with prejudice. l%(_ Flex. 3pp.-
9-13] Mr. Leners filed a petition fof writ of review with the Wy«ﬁnihg Supmm-‘e Court
arguing that the di:;lriat court had incarrc&i_\,' ruled that his claims were pmc,calﬁsﬁs!‘iy
barred. he received the incffective assistance of appellate counsel. and that the judge was
biased against him. [ECF 1 ex. 3 pp. !5436)». The \\’ycsmiﬁg Suprente Court denied his
pcti:timi, [ECF T ex. 3 p. 68] Mr. Leners then filed this fﬁci’izi'(a:x with ihe Court*
| STANDARD OF REVIEW . I
Mr. Leners is procecding pro se. \’m liberally construe the ﬁiingé of pro se

litigants and hold them to a less stringent standard than those drafted by atorneys. United

Stares v, !Iald,. $ F.4th 932, 949, n. 10 (10t Cir. _‘ZOZH; However, “it is not . . . the
‘proper function of the district court to assume the role of ad%caic for the pro se
litigant.™ Rigler v. Lampert. 248 F.Supp.3d 1224, 1232 (D. Wyo. 2017) (quoting Hall. |
935F. 2dat 1110). | |
1. § 2254 habeas relicf

To obtam h'&hws miic,f; Mr. Lcnem mu:ﬁ;t a‘i;ﬁrmmivciy pfmw: that he 18 in cu’smc"i.}"
i violation of the (.:mnsﬁuuéon or laws or treaties of th}: Uinited smms;“-.zg_u.s.c:. §
2254(a). He must demonstrate ‘xh«: state court pmcméings “-’msulwgi‘ ina decisﬁmx that
was contrary to, or invelved an unrcaswnab%el :‘zp;f;!icatioz“x Oif; clearly cstablished federal

faw.” or “resulted in a deciston that was based on an Gnrcasonahle determination of the

facts in light of the evidence presented.” 28 US.C. § 2254(d)(1) & (2). Where 4 state”
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’

court has adjudicated constitutional issues on the merits. this Court gives signiﬁéam
da:fcr»c‘mcw' to that decision. Jolmson v, Muartin, 3 F.dth '5210. ‘i_i’.l& (1% Cir. 2021,
Courts do fwi give the same cic:ii:rcncc@vhcn there hag been no decision ‘on the merits.
Hale v, Gibson, 227 FZ? .3(1? 1298, ?3{}9 {10th Cir. 2%)0(5).

The “clczivi;\ established federal faw™ referred {é by the habeas statute “is
determined by the United Stmcs'Supr«;:n»w Court, émi mfcwica the (,‘mm's holdings. as
m{’i‘roscd ‘m 1hedicm.‘” Ilc}iz'c'.s‘ v, Pachecd. T F.4th 1352;_ 1263 (I.()iﬁ Cir. 2(123}"(,(112i”3ii:%g
L«:ckwl‘ v, Tramnmel!, 711 F.3d ‘1‘2128, }231.‘0(}&1 Cir. 20133} VA state court decision is
‘contrary to” clearly established {edm‘éi law “if the state counéppf%és a rule difTerent from
the gm'mit-ming law set forth in fSuprcmé Court] c.:»mscs,._m*vif it decides a case diﬂhrémty_
than {the Supreme Court hasj done on a set of mmcr&aiiy 5!16?5!2?}3%9]13&13 facts.”™ Jd
(:mcm'iium in original) (quoting Bell v C"mw. S35 U.S. 685, 6% (2002)). TA “decision is
- an “unrcasonable application™ of clearly estahlisi’zcd&dmai f.:iw if it identifics the correct
governing i‘egal mincipia‘.. ..o but immzzsoﬁ%iy applics that principle to. the faéls"of
petitioner’s case.™ I, (qznz,;xiﬁg Undvm-(’;:ml v, Royal. $94 F.3d 1154, 1162 (H)ai*r_ Cir.
2018)) (alteration in original). The Count Cmi‘ grant habceas relief only if the state court’s
décisimx was objectively unreasonable and “ﬁ"ﬁtharc is 1o possibiliny fainﬁindcd }:Qrist:;
ccould disagree that the state court’s decision conflicts with the Supreme Court's
precedents.”” Jd. {emphasis in oniginal) {quoting ¢ 'c)ddin;ﬁm; t Sharp. 959 F.3d 947. 95‘3

(10th Cir. 2020)).
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11. Federal Rutes of Civil Pracedure

Respondcﬁts moved to dismiss this petition under Rule 12(b)(6) and for summary
judgment under Rule 36 of the Federal Rules of Civil Procedure. The Federal Rules of
Civil Procedure apply to § 2254 coses 1o the extent that they “are not inconsistent with
any statutory provisions or the Rules Guoverning Section 2254 Cases. Rule 120 Rules
Governing Section 2254 Cases in the United States District Courts.

Under rule 12{(b)(6) the Cowrt evaluates whether the petition “states a claim to
relief that is plausible on 1ts face.™ Bell Ad. Corp. v. Twamhbly, 550 1.8, 544, 570 (2007).
A claim is plausible on its face when it includes “factual content that allows the court to
draw the reasonable inference that the defendant is liable for the alleged misconduct.”
Asheroft v, lghal. 356 l"x 662, 678 (2009).  ~[Clonclusory allegations withowt
supporting factual averments are insutficient o state a claim on upon which relicf can be
based.” Hall v. Bellmon, 935 F. 2d 1106, 110 (10t Cir. 1991).

Federal swaatutes do not address the standard for summany judgment in habeas
proceedings. Theretore, the Federal Rules of Civil Procedure apply. Sce Fed. R Civ. P,
SHa)4)XA). Summary judgment is appropriste when “there is no genuaine dispute as o
any material fact and the movant is entitled to judgment as a matter of faw.” Fed. R, Civ.
P. 36(a).

DISCUSSION

Mr. Leners asserts nine claims for relief in his petition. For cqch clamm. Mr. Leners

generally argues his attornes s were ineftective, either for not raising the issue at trial or

for not raising it on appeal. [ECF 1 ex. 1} Further, he generally argucs he has a Second

Y
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Amendment right to bear arms which seems to relate to his claim that he shot the victim
in self-defense. In claim one, Mr. Leners argues false stutements in the affidavit of
probable causc resulted in an ilegal arrest and scarch. He also contends his attorney was
mnetfective tor railing to raise this issue. [ECF 1 ex. 1 pp. 4-7] In claim two, Mr. Leners
argues his appellate counsel was incffective for failing 10 introduce evidence of o
“murder plot” by the victim and his wife und that his appellute attormes was ineffective
for not raising this issuc on appeal. [ECF 1 ex. | pp. 7-9: l,iCl"l ex. 4 p. 22 In his third
claim, Mr. Leners argues denial of his right to bear arms and right 1o sclf-defense. JECE |
ex. | pp. 8-11] In claim four. Mr. Leners argues that the jury instructions were
unconstitutional and insufficient. and that he was entitled (o a lesser included offense
inxtruction. [ECEF 1 ex. 1 pp. 1217 In claim five. Mr. Leners argues the prosecutor
illegally withheld a portion of a recorded phone call and that his attorney was ineffective
when he did not object to the call being playved attrial. [ECF |ex | pp. 19-23] In clamn
six, Mr. Leners argues he was denied due process during the proceedings for his motion
for a new trial becnuse the triad judge was biased aganst him, [BCF 1 exu 1 pp. 25-28] In
‘claim seven, Mr. Leners generally argues his appellate attomey was constitutionally
incffective and ilustrates this point by arguing his constitutional rights were violated
when he wz‘z:: denied permission to attend the oral argument for his dircct appeal. [ECF 1
ex. 1 pp. 30-321Un his cighth claim, My, Leners argues his trial counsel was so ineffective
that he was constructively denied counsel, [ECF 1 exo 1 pp. 32-35] In his ninth claim, Mr.
Leners contends his due process rights were violated because of judicial bias during post-
conviction relief proceedings, [ECEF T ex. 1 pp. 3740}

10
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Respondents argue Mr. Leners” claims for relief broadly fall into three categories:
claims that are not cognizable under § 2254, claims properly raised and decided on the
merits by the Wyoming Supreme Court, and ciaims denied on procedural grounds by the
state courts that are procedurally barted in this Court. [ECF 25 pp. 8-9] The Court agrecs
and discusses cach claim accordingly.  In response. Mr. Leners tells his version events
fcading up to and including the shooting of Chris Trout. Mr. Leners generally contends
‘he is the \'io:tim..af'a plot by the vietim and his wife to steal his disability benefits from the
Department of Veterans Affairs and later murder him, [ECF 29) Mr, Leaers spills much
ink prescenting the Court with “evidence™ not heard by the jury that would have supported
r!xis version of events and that he claims demonstrates his “actual innocence.” [ECF 29 &
RE}!

I Non-Cagnizable Claims

AL Clatm One

Mr. Leners” Birst claim argues that fulse statements in the affidavit of probable
cause resulted in oan ilegal arrest and scarch. He also contends his attormney was
ineffective for ratling fo raise this issue. [ECEF 1 ex. | pp. 4-7] Respondenis arguce his
Fourth Amendment claim is not cognizable in ﬁ § 2254 petition because he had the
opportunity to fairly litigate the issue in state court,  Mr. Leners responds  that
Respondents” arguments are incorrect and “simply dumlﬂbunding." [ECEF 34 p. 16]

I Stone v. Powell. the Supreme Court held that habeas reliel is unavailabie for
Fourth Amendment violations “where the State has provided an opportunity for full and

fair iiiig;ﬁian of a Fourth Amendment claim.” 428 U.S, 465, 482 (1976). Wyoming Rule

i
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of Criminal Procedure 12(b)(3) provides that defendants can raise suppression issues
cither orally,Zor in writing prior o trialy W. R, Cr, P, 12(b}(3). Thus. the state count
provided the opportunity for the “full and fair litigation of a Fourth Amendmeni claim.”
but Me. Leners” did not raise the suppression issue in state court. Srone. 428 U.S. at 482,
Tle cannot, therefore, raise it in his § 22354 petition and his stand alone Fourth
Amendment claim is dismissed. , Whether his atforney was incficctive for failing to raise
the suppression issue is a seporate guestion that the Court discusses below. [ooper v.
’s’wi.'ﬂiﬁ, 314 F.3d 1162, 1175 (10th Cir. 2002) (“Although Sione v, Powell generally -
precludes a federal habeas cowrt from reviewing a siate court's resolution of a Fourth
’Amwammﬂ challenge to the lawfulness of a search or seizure, we will consider whether
defense counsel was ineffective for failing to &ésm such @ Fourth Amendment challenge
in the first place.”} (internal citation omitted).

B. Claim Three

In claim three, Mr. Leners argues he has the right to bear arms under the Second
Amendment. He contends he acted in self-defense pursuant to Wyoming Statute § 6-2-
602. [ECF @ ex. | pp. 11-12] Mr. Leners cites 1o Districd of Columbia v, Heller, 334 U5,
370 (2008). and Widdison v. Srare. 410 P.3d 1205 (Wyo. 2018). for the proposition that
he has o Second Amendment right to self-defense and no duty o rewrcat. [ECF 34 p. 37
However, the Second Amendment has no bearing on this case and the cases to which Mr.
Leners cites do not support his position.  Heller held that the Sccond Amendment
protects the right 10 possess firearms oulside of service in a militia and to use them for

traditionatly lawful purposcs—including self-defense, Heller, 554 US. at 370-394,
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&

J%’e‘cz?:ﬁmn relicd on Wymiiiﬁg,st_m& faw m;ﬁ focused on the “Castle Doctrine,” Widdison.,

410 P3d at 1220, It determined ﬂwi “the question of Ms. Wu&dxmn residestce was 0

factual one. fand] it should '%mw-%mm ﬁubmiitéd to the §m*\n“ id ,Wbiie mh cases:
recognized the right to act in self- {%Lﬂ,nw m‘imw gmnﬁ‘cd n’n:in iduals the right o sheot

. l
people with impunity,  Mr. Leners was not punished for POSSCRSING A h:mdgun. Rather,

the was charged with attempted sccond-degree murder for shooting Mr, Treut.  Lesers,

486 1".3d at 1015, Mr. Leners was given the opportunity to argue he acted in self-defense

at his trial. but the jury was uncobvinced and convicted him: /d. av 1017, Nothing in Mr,

Leners” case implicaies the Sceond Amendment——instead his issuc is the jury did not

believe his seli~defense claim based on W}wﬁn’finﬁ st’am{t@ﬁ. ’[!“‘{f‘i Fex: 1 pp. 9131 Mr.

Leners” arguments regarding the -:al?e&mi mm’xppixc'nm;; of state self-defense law are aot
z:agms,abh mna § 2254 mnmn heeause \“l;'i federl court may not jssue hf: x{'«ria on the
basis of a per mwc{i ersor oﬁ' state iaw ﬁwf; eV, Hk’:rﬁs; 465 11.8.37. 4 i{%‘}:‘s
Next, Mr. Leners vehemently argues "h‘g is attually ;sm:z}wm_* and his conviction is
a miscarriage of jmsﬁm because he ﬁ’cz‘teﬁ in 'geiﬁt‘;gi‘etbﬂsew First, the ,:‘ﬁismrr?ﬂm of
{
%miwdaciz:a% innocence exeeption :mz Nir. ,,»::nera ciles 15 not, tmeif’ a basis lm ha%)eaﬂ |
relief.  Rather, it is an x_qmm%}h me\* m consider the nierits t;sf’ otherwise barred
constitutionnl claim. Tavior v. Puwu’i 7 F.dih 920, 926 (10th Cir, . oz:) *m dmmd
142 S, Ct. 2819, 213 1., Ed. 2d 1041 fZ(S?.B} Second, ';htﬁ actaal i’i‘mmémc exception
f"meaés factual mnocence, not mere legat .’i::xsxszﬁeij_emy f?m:x\"m’ v. Un :iﬁd Sfam, 52;.
U8, 614, 623 (1998). The Tenth {,ﬁ’fcfﬂii has held that :\uﬁdefmm claims $ 0 m\mrék
legal innocence, not factual innocence. Beavers v. Safffe. 216 F,3d 918, 923 (10t Cir,,
i"i%; _ .
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20000 see also, e Craft v, Jones. 435 FOApp'x 789, 792 (Hnh Cir. 2011y, Mukes v
Warden of Juseph Harg Corr. Cee, 301 FL App's 7600 763 (10t Cir. 2008) (A claim of
self defense involves legal nnocence rather than factnal innocence™). Mr, Lener’s third
clainy is dismissed.

C. Claim Four

In his fourth claim. Mr. Leners argues the jury instructions at his trial were
insufficient and unconstitutional. [ECF 1 ex. 3 p. 71 Mr. Leners contends the jury
instructions told the jury o infor malice because he carried a fircarm and that thas
amounted to “structural error’ because it affected the framework of the trial. (ECE Tex. !}
pp. 1314} Respondents comtend that the portion of clum four addressing 2 lesser
included offense instruction is not cognizable in a non-capital federd habeas case. {ECE
25 p. 10}

The Tenth Circuit has long held that there is no federal constitutional right 1o a
lesser included offense instruction in non-capital cases. 7iger v Workman, 343 F.3d
12635, 1268 (10th Cir. 2006). In fact, the Tenth Circuit's precedents “establish o rule off
‘automatic non-reviewability” for ¢claims based on o state count’s failure. in a non-capital
case, to give a lesser included offense instruction.” Dockins v Hines, 374 F.3d 933, V38
(10th Cir. 2004).  Mr. Leners was not charged or comvicted of a capual enime and
therefore this Court cannot review his argument that he was entitled 1o a lesser included
offense instruction. My, Leners argues that the Tenth Circuit's precedent is unlair -- that
the ‘Supreme Court has never said couns cannot constder claims of constitutional errer

bascd on the failure W include kesser included oflense instructions in non-capital cases.

4



Case 123-cv-00121-SWS Documem 55 Filed 02/02/24 Page 15 ol 50

IECF 1 ex. 5 p. 78] However. Mr. Leners’ argument is the inverse of what §2254(d)
requires. 28 ULS.C. § 2254cd) ). This Court determines whether a conviction violaies
clearly established law by looking at the holdings of the Supreme Court. not what it has
failed 1o hold, Hawes, 7 F.dth at 1263, The portion of claim four dealing with lesser-
included offense mstructions is dismissed,

B. Claim Nine

by his minth claim. Mr. Leners argues that the judge who decided his petition tor
post-conviction rehief was blased sgainst hinn [ECEF 1 exo 1 opp. 37-40] As Respondents
correctdy poini out. a § 2254 petition must involve the proceedings “which provide]] the

o

basis for [Peutoner’s] incarceratton.”™ Sellers v Ward, 135 F.3d 13330 1339 (10th Cir.
.i 998). Mr. Leners” claim that the judge that decided his state petition for post-conviction
relicf was biased against him relates onhy 1o “alleged errors in the post-conviction
proceedimgs.” and. therefore, is not cogmzable wa § 2254 petivton. Lopez v Trani, 628
L3 1228, 1229 (10th Cir. 2000). Mr. Leners” ninth el 1s dismssed.

1. Claims decided on the mnerits.

Mr, Leners raised baoth the ineffective assistance of trial counsel and prosecutorial
misconduct on direct appeal. Leners, 486 P.3d at 1018-19. There, he argued his attormey
was incfi’cc:ivg for failing w follow up with the State about a supplemental report that the
State did not provide to defense counsel until the day before trial. /o at 1017, He also
argued his attorney was inctlective for not objecting to Exhibit 50 which included
“diwmning excerpts of the telephone conversations Mr. Leners recorded before the night

of the shooting.” /d The lute-produced supplemental report conmtained the calls used w

15
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create Exhibit 30, fd He further argued it was prosecutorial misconduct for the State to
violate the irial court’s discovery order regarding the late-produced supplemental report
and that the introduction of Lxhibit 50 constituted prosccutorial misconduct. /d, at 1018

The Wyoming Supreme Count applied the Sweckland 1est 10 Mr. Leners
ineffective assistance of counsel claim, and a plain error analysis to the prosccutorial
misconduct claim. /It disposed of both issues on the prejudice prong. fd The
Wyoming Supreme Court distilied the question down to “whether the Staw’s fatlure to
timely provide the supplemental report of Mr. Leners’ telephone conversations and the
admission of Exhibit 30, without objection. prejudiced his claim of selt-defense. /d. at
1019,

The Wyoming Supreme Court concluded that “the physical and recorded evidence
defeated any claim of prejudice at trial.” S 1t determined Mrs. Trout’s statement (o the
responding officer corroborated Nr. Trout's version of events. whereas My, Leners’
statements were inconsistent, & The court also found that the el phone recording of
the shooting “tracks Mr. Trout’s testimony but dues not comport with any of Mr. Leners”
differing accounts of what oceurred inside the apartment after Mr. Trout arrived home.”
Id. st 1019-20. Further. %hc Court held that the recording contains no cvidence Mr.
Leners suffered a severe beating or was involved in a fight for his life but does clearly
show that his breathing was normal after he shot Mr. Trout and that he worked to “excite
his breathing in preparation for his 911 call.” /d a1 1020, Finally, the Wyoming Supreme
Court concluded that the physical evidence corroborated Mr. Trout's version of cevents

and did not support Mr. Leners’. Jdo 1t concluded that “the evidence “doomed™ Mr,

16
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Leners” argument that he acted in justifiable self=detense. While the statements in Exhibit

SO were most certandy not helpful to Mro Leners” defense. the evidence which preceded

this exhibit had alrcady secured the verdict”™ 4. It held there was no prejudice and
,

aftirmed the judgment and sentence. Jd.

Mr. Leners filed a motion for sentence reduction under Wioming Rule of
Criminal Procedure 35(b), which the state district court demed and he appealed 0 the
Wyoming Supreme Court. Leners v, State, 318 P3d 686 (Wyo. 2022) (Leners 1. In
Leners I Mre., Leners argued in pertinent part that the state district court violated s Due
Provess nghis when it denied s motion for sentence reduction. He argued the district
court judge was hiased against bim. o at 691-694. My, Leners mised several instances
of alleged bius: first, he asserted the judge did not read his motion because it was decided

the same doy it was receiveds second, that the judge™s use of o “sinking shup™ analogy

demonstrated hias; and third. the judge was biased because he did not appoint counsel for

Mr. Leners™ appeal of his motion for sentence reduction and did not rule on his motion to
proceed IFP. fd The Wyoming Supreme Court considered Mr. Leoners” arguments that
he was denied Duce Process by the judge’s alleged bias A It determined be failed 1o
establish bias. Jd. a1 694
AL Claim Five

In lus Hifth claine. Mro Leners argues the State violated hus constitutional rights by
cmnmiuing prosceutorial nmusconduct, ;mi‘i«:c misconduct. and by suppressing Brody
evidence, [ECE 1 ea. S p. 89] He also argues his trial counsel was ineffective for failing
1o object to these issues at trial, JECF T oxo 3 p. 891 Mr, Leners” fifth clan includes four

17
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subclaims. First, Mr. Leners argues the state commined prosecutorial miscomluct by

x

saving i closing that Mro Loners wad " Dr Jekvll and Mr, Hyde” stating he was not
&mi?zgz m self-defense by driving 500 miles with twao guns, and stating that he worked his
breath up betere calling 911 [ECF 1 exo 3 pp. $9-91] Second, he argues the State
withheld drard evidence of m:zmigé alls and texts on Mr, Leners” phone with Mr, Trout
threatening him, [ECF 1 ex. 5 pp. %}%«é‘?Si,‘u’%‘h%m* Mr. Leners argues he was dended a fair
trial because the prosecuter withheld exonerating exhibits and lab reponts from the juwry.
JECE 1 ex. 5 pp. 93-96), Fourth he argues he was deated o faie wial because the
prosecuions suppressed ovidence of the Trouts” eriminal convictions, [ECT T ex. § pp. 97-
99} Somve of these allegutions, particularly regarding the second argument. were rafsed on
appeat and decided on the merits, The Court discusses that belove—ahe reat are discussed
fater i the incllective assistanee of appellnte counsel anadysis

1. Standard of revicw

Mr. Leners” ineffective assistance of counsel claim is governed by he well-kaown
1w prosg test frowm Sorickland v Washington, 466 105, 668 {1984). Tho Siickiand 1om
reguires Mr, Leners prove both that his attorney’s performance was deficiont, and that the
deficiency was projudicial. Jd ot 689.94. An auorney's “{plerformancy is deficient when
the mistakes are so serfous that the sttormeys are no Jonger serving as “eounsel” under the

Sinth Amendmoent. Mencies v Powell, 32 Fath HI7R 1196 (10ih Cir. 2022). cert

dewmied, No. 22-7482, 2023 WHL 6378107 (1.8, Oct. 2. 2023 Couns analyzing whether
an witorney was deficiont presume that the atomey performed reasonably. &4 ~To

overcome the prosumption of reasonableness, o poetittoner “must show that coungel's

18
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representation el below un obpective standard of reasonableness,”” &0 {guoing
Strivkland, 466 VLS, a1 688). The Court’s “imquiry is highly deferential” and must he
made without “the distorting ¢ffects of hindsight,” Stutegie decisions made afier a
‘thorough  mvestigation”  are alforded even greater deference and are Cwvinually
unchatengeuble,™ Jd i_qwzisig Stricklinud, 466 U8, ot 6807 (intemal cliatons ominedy
Petitioners can prove projudice where “there “is o reasonable probability that, but for
counsets wnprolessional ¢rrors, the result of the procecding would have been &f% ferent”
I, tquoting Strickloid, 466 U S al HGY4),

For habheas petitioners raising inefiective assistance of wm}s{:é; the Court’s review
is doubly deferentiad because it includes deference under both the Strickiand standird and
the ARDPAL Menzies, 82 Fadiat 1196 (eiting Knowles v Mirzavance. 356 U8, 111, 123
{20093}, “Under this double deferenee, we a:s.ﬁu;idaf “whethvr there is any reasonahiy
argument that counsel satisfied Srrickland™s deforential standurd. ™ farris v. Sharp. 941
F.3d 962, 974 (10th Cir. 20195 (quoting £llis v, #{zcmfwh 872 F 34 WG4, 1084 (1oth
Cie, 2017) {emphiasis in onginal),

To the extent Mr. Leners argues his avomey was ineffoctive for failing 10 follow
up with the dtate about the supplemental report until the day before tial, and for not
ohiveting to Exhuhit 50, he has not éuzmn;zmi i he is cntitled to habens relief The
Wiyaming Supreme Cowt apphied the correct faw o his inefivctive sssistanee of counse
and proseeutonal ansconduct claims and determined there was no prejudice. Losers, 486
P3d at 10200 A habess court can grant reliel oniv it the :;t;:ie‘c;‘mz‘z“?: decision was

1%
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objectively unrcasonable and 3 there is we poavibility faiominded jurists could disagrec
thai the state cowrt’s decision conflicts with the Supreme Court's precedents.™ Heawes, 7
Fodth gt 1263 (aquoting Coddimpron, 959 B3d a1 933 The Wyoming Suprane Court
issued a thorough snd well-analyzed opinion where it concluded My, Leners could not
demonstrate prejudice. Mr. Leners hos not shown that the Wyondng Supreme Cowrt's
decision was contrary 1o or an unreasonable application of federal fow-—he simply
reargued the meritz, This is insullicient under the AEDPA. The portion (?i" claim five
rearguing the ineflective assistance of comnsel and prosecutonnd misconduct ;;:iaims
decided on the mrerits in My, Leners” diveet appeal is dismissed,
B. Claim Six

In his sixth claim, My, Leners argues that he provided evidence in iy petition for
state post-conviction relief that the wrial judge was biased when he roded on his motion for

.

anew trinl THCE T exu § po 106] He asserts he was desied the right to a falr and impartial

.

Rule 2% hearing as evidonced by the two page lonyg “denigrating epitaph”™ in the gl
judge’s order, TECE 1 ex, Spp. 106-07] My Leners specifivally complains about the
judge’s use of ¢ “sigking ship” analogy, {ECF T oex. Sp. 107 Next. he argues he was
denied the right to a fair and impartial judge because the judge grossly misstated
evidence. falsificd evidence, and made up bis own ovidence, [ECF T ex. 3 pp. 10911
Respondents argue Mr. Leness” petition simply reargues the merits of bis judicnd bias
clains and the Wyeming Supreme Count alrcady decided the trind judge was not hiased.

[ECEF25p. 17]
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i Sundard of review

The Buc Process clause establishes a “constitutional floor” regarding judiciad biug

that “requires o {air trial i a fair ribunall” before g judge with ne actual bias against the
efendunt or interest i the outcome of his particulur case.” Bracy v. Gramdey, 520 LS.

8§99, 90403 (1997 {queting Witfrow v Larkin, 421 VLS. 35, 46 (1975 (internal
citations omitied). “Due process guaranices “an absence of actual bias” on the part of o
tdge” Witliams v, Permsylveania, 579 US. 1, 8 {2006) (quoting i e Murchivon, 349
US 1330126 (1935)). Because the claim of judicial bias was decided on the merits, it s
entitied to ARDPA deforence, Mohmson, 3 it at 522%;

2. Apabysis

The Wyoming Supreme Court quoted Sracy and applicd the appropriate v in the
case.  Leners JOSI8 P3d at 692, The Wyoming Supreme Court addrossed Mr, Lenery’
argument that th% triaf judue's bius was evidenced by his use of a xinking ship analogy?

It concluded that “while Mr. Leners may have boen offended. nothing in the decision or

Erime

The Wyoming Sumeme Court guoted the stte distisot eoun s msmhing «hip™ analogy.

brs shient, the oot can snlogtes Defendant's solt-defense ALUIMCDLS s faal to g
doomed and sinking ohip. Defondant's sodfdofonse ship sustaingd hoavy damage
e bath bow usd stern long before dwe Mate inedoved BExbibit 3o Tix Sm
snflicted serious danage o the ship’s hotl thaswgh the vigting™s tostinnny th the
sy abvisusty found mory tredible dum the Belondant’s version of evepits, 11
ahaps ;zm;x,!ie: had bron blows asunder b the physical svsdence fog, the
bultlet “orihe towh™ on trr coment: oovroborating the vivsinys testimony that the
Prefondant was stending over by {odth the victus on Bl buckt when the shot
was fired The <hip's pump roomn was seversly damaged by the shotographs of
iefendion, and the seoerding of the shoating, that 4id not sepport Delamiants

wlaim be was attackod sad begten by the victss before e shoiing Uefendants

soif-defease ship was rapedly hang on waler and dostimed 1o sink Wk tx

revonded colls Fhadubit S0} may hase hastenad i vlomae demase, Dielendants
selfedotmse shin vas slrsads chanted sa 18 dpes stable path 12 the bowtors of the
ooms bong bofore Eabbit SO e doopped e its dech,

A

fenrey H 318 PR 603
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the analoyy shows “prejudgment or a feaning of the mind 1o the extent thay the distr
cowrt’s decision was based on grounds other thar tw evidence before i7" Jd. at 893

fquoting Stedger v. Happy Valley Homeowners Ass'n, 245 P34 269, 279 (Wyo! 2000,

o

Hereo Mr. Leners reargues the merits of the argument-—asserting that the words of the
analogy demonsirate bins, [ECF 1 X S pp. 106-1081 He ;sze:: not, however, pointed the
Court to any authority that the Wyoning Supreme Court's snalvsis of this issuc way
abjectively wireasonable, or conyrary to controlling faw,  Thercfore, he has not met the
AEDPA s requirements, Henwes, 7 F4th 0 1263
11, Procedurally defunited claims

Respondents argue claiis one through five, seven, and eight are procedurally
defasdted, Mr. Leners contends he cao establish couse and prejudice o overcome the
procedural defult |

A. Cause and prejudice standard

Federnl courts Mwill not review s question of fedual law deeided by a stte count if
the decision of that court rests on a state iny ground thut is independent of the federal
guestion and adequate w support the pdgment.” Coleman v, Thompsen, 501 US, 722
29 (19913 The rule apphics equally o substantive and procedurl state law grounds. &4
wi 729, “IA} federal claimant’s procedural default precludes federml habeas review .. if

the lost state court rendering o judgment in the case rests its judgment on the procedural

default”” Hurriy v. Reed. 489 U8 283262 (1989Y. Sev wlso Edwards v. Carpenter. 529
LIS, 446, 451 (2001 (he procedural default docinine and Ity attendant “cause and
prajudice stndand” L apply slike whether the defbult in gquestion occusred at triall on

sy
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appeal. or on state collatoral attack. ™y "Where . | the fast reasoned opinion en the cliim
explicitly imposes o proceducal defonit, see will presume that s Tater decision rejecting the
claim did not sileatly disregard that bar and consider the et 1 v Nummentaber,
SOTLLS. 797803 {1991

Petitioners can overcome n procedural default by demonstrating cause and
prejudice o u fundamental miscarriage of justice. Davilo v, Dands, 382 U8, 321, 828
{2017y “To osteblish “cause” . . . the prisoner must “show that some objcciive factor
external o the _dz:f‘a.:n’:ee imp#dcé counsel’s cfforts o comply with the Staic’s proecdural
rde.”” Jd {guoting Murra v, Carvicr, 477 ULS 478 488 (1986)),  Ineflcctive asvistance

ar

ol appehlate counsel can constitute Tenuse” i the petitioner a%m}ze:m:‘:i;’s’aigs his attorpey was
constitutianally incifective, Jd

o pm%e the nclivctiveness of appellate counsel, My, Leners must satisfy the two-
prong test from Steickland, Cargle v Mudling 317 F3d 1196, 1202 £10th Cir. 20033,
“Thus, the petitioner must show both (1) constitutionally deficient perfomounce, by
demonstrating that his appellate counsel’s conduct was objectively urreasenabic, and {2}
z'ﬁ::mitiﬁg projudice, by demonsirting o reasonable ;‘:&ra;%}a%ﬁ%ia;«z . bt {or counsel's
unprofessional error{s), the result of the procecding—in this case the appeal—would have
been different” & A ressonable probahilitv is a prohability sufficient o undermine
confrlenve in the owcome.” Swickland, 66 US. w 691, Proving o cham of
inclfectiveness hased on the fatlore o raise an issue on appeal is dilhicult hecavse
“eounsel “aeed not (and should not) mise every monfiivolous claims, but sther may select

terest
fargiv,

from among thom in order o maximize the Hkelihood of suceess on appeal.

-y
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3T V34 a1 1202 (Quonng Seath v, Robbins, 328 US. 259, 288 (2000)). Thus, couns

':xfw.iyzing meltective assistunce of appellae counsel claims ook 1o the morits of the
omitied fssue. 0 This v genceally done by comparing the omuied issue o the
arguments pursued on appeal. AL Where a5 bere, o state court anidyzes appeliate
counsch metteciiveness as an excuse for procedural default” the Court must give AEDPA
deference w that anelvsis. Rydler ox red, Ryder v Warsior, 810 F 3d 725, 746 (10t Cir,
2016}

B, Analvsis

My, Leners argues his appeliate counse] was ineifective {or not raising on appeal
the sesues he ratses i this petiion, [ECE 1 ex. 1 My Lenors presented the inefiective
assistance of appellate counsel claims o the siate counts in his petition tor post-
conviction reliell {ECE 1 ex. 3 pp. 5461

. Claim Oag

AMr, Leners argues that false staements 1o the alfidavit of probable cause resulted

iy issue before sl and that his gppellae counsel was ineifective for not raising
meffective assistanee of counsel for futling 1o mise this ssue [ECF T ex, 2 p. 18] My
Leners asserts that the statements in the affidavit of probable cause wore false because he
wld the pelice he acted in seliedefense. showed the police the brutses on his E‘*Mx from
the fight wathy Christ Trow, and plaved them the audio version of the ahercation, {ECH |
ex.S pp. HR28] He contends the atfidavie disregarded his statement and the evidenee and
anby contained the Trouw” version ol evemis, [ECE T ex. 5 pp. 13228

24
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Respondents argue that the standard for an affidavit of probable cause is Tow,
[ECE 25 p. 26] They hurther argue that Mr 3’;:;}9:% voluntarily agreed o allow the
oificers 1o Hsten 1o the recording. [ECE 25 p. 27] Further, they contend that oven if the
Jury might later find that somconc acted i sclidefense, the evidence can be enough w
cstablish probable cause. (ECE 25 p. 26] They argue that even if Mr, w*wx stalements
had been included in the affidavit in more deail. he cannot prove that the statemoent
swould have been insuflicient 1o establish probable cause. [ECE 23 5, 26]

4

Probable cause 15 not a precise qu;‘mmr}.} af evidence it does not, for example,
reguire the suspect o be more likely guilty 1?’3&%? soi, Instead, the question is whether “a
substantial probability existed that the suspect commitied the erime, requiring something
mare than a bare suspicion.”” Kupinski v. Cite af Mbuguergiee. 964 F.3d 900, 907 (10ih
Cir. 20203 (quoting Kerns v Boder, 663 F3d 1173, 1188 (10ih Cie, 20013 In an
zzs;:f‘ii;gmzs’ § 19R3 case for false arrest, the Teath Circult cxp.i:séﬁcci how {o detemmne

whether faise statements in an affidavit cai‘ probable cause vielawed the arrested person’s
constitutional rights,  Grishbs v, Hales, 445 1.3d 1275, 1278 {1hh Cir. 2006). e
exglained thut-counts should set aside the false satements and review the remaining
information within the affidavit of probable cause, I the complaint is that the officer
omitted information from the affidavit of probuble canse, couns “dutermine the existenee
of prabable cause by exmmining the affidavit as i the omitied formation had been
neluded and inquiring i the altidavit would still have given rise o probable cause for the

warrant,” Taylor v Meaciam, 82 F.2d 1556, 1562 (1996} i hypothencally correcting

Pud
E ]
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the misrepresentation or omission would not alter the determination of probable cause,
the misconduct was not of constitutional significance.” Grubbs 445 1 3d at 1278,

Here, Mr. Loners” assents e of the statements in the affidavit of probable cause
are false beenuse they wre hundpicked o make fim took guifey and exclude exculputory
evidence, [ECE 1 ex. S pp. 10-247 The sttements, a8 reproduced by Mr. Leners, are;

i, Leners said e and Trou solled around the front vard ares of the apartiment,
Regarding Leners” clatm of selfdetonse, there was no evidence i the fresh snown
outside that be and Trout rolled sround outside duning 2 physical disturbance,

2. Leners stated hie shot Trout in the right shoulder because Chris attucked him,
watled on him and beat his body evervahere. Leners had no injuries aside from a
brussed right wrist,

3. Christopher stated while he and Leners “pushed cach other on the chests)” he
fell on the ice outside the front door and suwd **;\;hcn he was op the ground he
reulized Loners had g gun i his hand and shot him,

4, Chris ended up on the ground and Leners “siraddied Jm.” pointed the gun at
his chest and fired.

3. Trout grabbed the Tront of the gun as it was fired it atiempt to prevent himself
from being shot but was unsuccessivl.

6. AL 1948 hours Chevenne Police received multiple 911 calls rz:gamién%; a

shaoting with injury .. . they (Trout and Leners) continued to scuftle on while

Joyce called 911

26
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Chrisiopher stated he got into a shoving maich with Leners foliowing an
argument about Leners pursuing 2 relationship swith Christopher’s wile Joyee
8. During the shiercation, Christopher could be heard olling Lencrs to lvive the
house white Leners repeatediy stated, *Nov et me explain,”
9. Prior to the shooung Joyoe sad she aiso 10lg Lenars (o feave but he wouddn't
10, The audio recording refutes Laeners” elaim he triced to leave the residence to
aveid the altercation,
(ECE 1 ex. 5 pp. 10-24] ¢the Coun removed emphasis and extra puncluation from the
statemenis butl otherwine reproduced thens as Me, Leners wrote them in his filing). He

3

generally argues that the physical and reconded evidonoe centradicts the officer’s

statemoents, As in Grabbs, “fay large past of {Petitionerts objcction (o bis arrcst is simply

his insistence thay his contrary version of events should have beer credited.” €45 F.3d ot

1374
Deteetive Hickoron's report did not conceal the fact that My, Leners” sid be
acted in seti-defonse, [ECF 1 ex, 2 p. 241 1A Ts o general matior, 2 suspect's centradiction

ol o winess' aecusatton 15 not sutlicient to vitare probable cause otherwise o would be

B

virtuslly impossible to seoure o wartant for anvene but a confossed offender.” Grisbhs,
43 1.3 at 1278, Bven i the affidovit included more of Mo Leners” statement and the
sudio recording of the event, it would not negate the prohable cause. The jury heard My,
Leners” version of events, saw the physical evidence, snd he: m§ the audio recording aud

determined that Mr. Leners was guilty of attempted seeond-degree murder and did nos act

in selfedefense. Thus, there is nothing so compelling or exculpaiony in the recording thm

< fe

“
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Detective Hickerson should have given it more weight than the Trouts™ statements, Sew
Grafhs, 445 F3d at 1278-79. Beeause hypothetically correcting the aftidavit of probable
cause does not alter the determination of probable cause, any crror within the affidavit
docs not rise to a constitutional evel and Mo Leners” appellane attorney was not

ineffective for fatling 10 raise the issue on appeal. This elabm is procedurslly harred,

o

-

I Ulaim Two

In his second claim for relief, My, Lenors argees his atomey was ineffective for

tailing to inroduce evidence of a “murder plot™ against him by the Trous® He alsoe

contends his appellate attorney was incllective for failing @ mise his trial counsel’s
wifectiveness, [ECF | ex. 3 p 297 0n §”§;2§“§'i{?£%§m‘, he contends My, Trout atacked him
three weeks prior to die incident in question atd the police knew about this prior
altercation, {ECF 1 exo § pp. 302321 He abso argues Mes. Trow threatened to kil him
three days prior w e incident. Tured him to Chevenne with the ima;ﬁ to rob and nﬁwécr
hum, then later confessed o the plan, [ECEF 1 exo § pp. 3340, pp. 44-491 Finally, Mr,
Leners wrgues My, Trout swice stated that he intended o murder him, fiis‘if% beno 3 pp.
A0-431 He argues it was incfiective assistance G bis attorney 1o punsug the restitution
cluim o appeal rather than an inefTective assistance ¢laim based on the gbove evidence,
{ECF Tex. 3p.29]
Respondents contend M. Leswers has not met the AEDPA stondard or the

-

Steickland standard, They argue Mr. Leners” entive defense was based on his version of

fib Leniers 50 raswed the “aatual moeence” gatevary 1o clam e Hewever, o alresdy divcussed, Me Lesers &8
not entitiod 1o redie! under the aotus! ieence gatoway becawse his anguinent G bie acted in seli<letense gocs
towands fegal nocenoe, not Tl inmexence, Spva pp 1334,

8
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cvents——including his orgument on appeal. JECE 28 pp, 21-23] Respondents assert the
Weoming Supreme Court examined the evidence and conchuded that it “deomed™ My,

Leners” self-defonse claim, and he could niot demonsirate nrejudice. (HECT 28 p 22 Theyt
> | 3

o .

argue Mr. Leners does not address the tatality of the evidence or weigh the ulleged
omissions apainst the ovidence chicited at trial and thus he canoot show he was

prejudiced. [ECY 25 pp. 22-23]

he post-cunvicton reliel court considerad this argument and conciuded that NMr,
Leners could not demonstrate he received the ineffective assistance of appelisie counsel
because he could not “show there is o ’s‘s;?wfmsa%?s": "g’a:'ﬁ%:x%‘z%iiiy the verdiet would have been
different hud Appendices 1-3 been introduced.” [ECF T ex, 3 p. 10]

This Court affords ARDPA deference to the PCR court’s deiormunation that My,
feners” appellate counsel way not ineftective, My, Leoers cannotl demonstiate that bis
appellste counxel was inellective or dhut be was prejudiced. The Wyeming Suprome
Court looked ot the totalitv of the evidence when it decided Mo Leacrs” appeal. It
conclyded that the recorded evidence of the altervation and the physical evidence
“*doomed” Mr. Leners” argament that he acied in justifiable selfdefonse ™ Leners /. 486
P3d oar 1019220, While thie evidence Mr, Leners argues his attiorney should have
introduced may have given comext 1o the scope of the relationship between him and the
Trouts. he docs not oy ;wkxirz how it would have defested the phyvsicn! and vecorded
evidence, -~ Further, Mro Leners {faulis his atterncy for bringing a restitution claim on
appeal. However, he succceded on his restilution clatm, fdl ot 1015, 00 U "My Leners

N

raises o third issoe challenging the mward of restitution to the Victin, The St capceaes

29
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this error, and we remand 1o the district court for the lniled purpose of determining the
praper amaunt of restitution.” ).

é‘%g?g{wiimc “counsel need not {and should net) ralse every nonfrivoelous claim, but
rather may select from among them in order to maximize the likelihood of success on
appeal.”” Cargle, 317 1.3¢ at 1202 (quoting Robbins: S28 ULS, at 288). Mr, Lencers does
not and cannot show that hix appeliate ﬁ;mm}* was ineffective for not raising this issuc
because he does not explain how the additienal evidence would have swaved the jury

towands acquiist consudenng e phyvaical and f*vmmém evidenoy presenfed. urther, the

court weighs the omitied argument against those brought on appeal. Mr. Loners appel im,

.,

counsed brought o similar, and argushly stronger, ineffective assistance claim and the
Wyoming Supreme Court found he could not demonstrate prejudice Leners /1, 486 P34
0192200 Mr. Lesers cannot demonsteate hiy appellate attorney was fneffective und
thercfore cannot overcome the procedural default of his second claim. This claim 1
procedurally barred

3. Claim Three

I claim three, Mr. Leaers argues he was dended his Sccond Amendment rights
and that his attorneys were ineffective for not raising this issue. The Court analyvzed Mr.
Leners” Seeond Amendment ¢laim above and detenmined 10 was not implicared in this

case. Segre pp. 12-13, Because Mr. Leners” Second Amendmont ¢l a3 mentioss, hes

aHorneys were not ingliective tor fling to raise i This ol is procedurally barred

36
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4. Clalw Fow

In bis founth clatm, My, Leners argues the jury Instnctions ot his trial were
msullicient and unconstiiutional, 1ECE 1 ox0 5 p. 711 He argues his first chair wial
counsel was ncfiective for allowing the second chuir counsel to handle the jury
in&;z;vms‘:@s%m& that the instruction regarding malice was unconstitutional, and that the
fatlure 1o mclude fesser-included offenses was unconstitutional. He generally sssents his
appellate counsel was inelluctive for not raising these issues

Respondents vontend My, Leners does not provide ‘cogent argument that the
alleged instrucuonal errors rose to the Jevel of u Due Process violation. [LCF 28 p. 29]
Thev argue Mr. Leners disagrees with the il zz:éw s interpretation of Wyoming law
and uses Wyoming statutes and cases (o support his arpument. [HCEF 25 p 29
Respondents further argue it I8 not this Coar’s role o guestion the state court's
mterpretation of state Iaw and that My, Leners cannot convert a state faw claim ino o
foderal constitutional issue by simply asserting @ Due Process violation. [ECEF 25 p. 29;
Respondents also contend the iaferred malice nstruction wld jurors they conddd infor
§
malice—rnot that they were required to. [ECEF 25 p. 30-31] Next, Respondents assert Mr.

.f

Leners provides no evidence that a lesser included offense instruction should have been

given because he presented ne argament o trial that he acted moa “sudden hiewt of
passion-thus, any lesser included offense instruction would have been contrary 1@ his
theory of defense. [BECF 235 po 32] Pinally, Respondents argue Mro Lencrs wkes

statersents o the second-chale™s ailidavit out of condexy.  §hey assert the affidasvit

frs
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trial record show »%w was not inetlective regarding the jury instructions, [ECE 25 pp. 23-
331

"A habeas petitioner whe seeks W overturn his conviction based on o claim of
error m the pay instruviions faces a significant burden. "The question in such g collatersl
proceeding is “whether the ailing instruction by Hself so infecied the entire trial that the
resulting conviction violates due process,”” Elis v Hargen, 302 F.3d 1182, 1186 (10t
Cur. 2002) (quating Dovis v Maviard, 869 .24 1401, 1405 (10th Cir 1989) vacered sub
nom, Saffle v, Davis, 494 LS, 1030, 110 S.Cu 1516, 108 L1024 756 (1990), revid in
pard opt pther gronpeds, 911 F 26 413 (10h Cin 19903 Mr, Losers faces an additional
formidable hurdic hw&is his jury isstruction claim was procedurally defuohed-—
therctore e must also prove cause and prejudice.

i Lesser Included Offense lnstruction Incgiective Assistance of Cownsel

The Court already determined Mr. Leners connot bring 2 standalone laim based
on the failure w provide a lesser included offense iastruction. Thus, the Court limits 1
review to whether it was ineffective for his triad counsel not te request the instruction and
for his appoliate attomey not 1o saise the issue on appeal. Mr, Leners seems to arguc that
a foxsser included offense instruction shoudd have been given because he was charged with
a very sertous erime and the evidence was inconclusive that he commitied i%k crines—
thus, i his n;@i'zlis;m, # jury would have convicied him of o lesser erie i ane bud been
presented. [ECF 1 ex, 5 pp. 78811 In Wyeming, 9 requested lesser-inchuded offense
instruction should be given i there are in dispute factual issues that would permil 1 Ju

rationaily 1o find the defendant guilty of the lesser offense and acquit the defendant of the



Case 1230w 00121-8WE  Document 88 Filed 0202724 Page 3301 S0

greater.” Nichedv v Stare, 351 P34 288, 292 (Wyo. 20135) (quoting Stete v Keffer, 868
P2 PHES, HI36 (Wyo, 19933

First, the excerpt of the jury instruction conference provided shows that counse]
argued for o “sudden heat of passion” instruction, while the State argued aguinst it [ECE
21 e, 22 pp. S:T 23T s not clear whether this was 2 true lesser included offvnse
“request, but either way, the count determined at the inital jury instuesion conference that
iwaonkd ot the jury decide whether Mr. Loners had aeted inoa suddon Beat of passion,
[ECE 21 ex. 22 po 11116-23] At die close of the defense’s ease, however, the courn
'Ct;mi?iiéi%i:d that there was no question of faet and Mr, i,mi%m had not presemed evidence
Justitving giving o “sudden hewt of pussion” nstruction. 1 determined the %mims:iiwh
would only serve to confuse the jury, [ECF 21 ex. 22 p. 23:10-10] Thuy, Me. Leaens” triad
counse! was not ineffective because he did reguest the “sudden beat of passion”
mstruction which was declined by the tris] court,

If the above requested instruction was oot g lesser included offense nstruction,
triad counsel stll was not ineffective for fuiling 1o request it This Court's “inquiry s
“highly deferential” and must be made without “the distorting eftects of hindsight.”™
Menzivs, 32 Foith ot V96 (quoting Sreeekfand, 466 1SR, at 6901 The eatirety of Mr
CLeners” vase, from the monent he shot Me Trng 1o now, is that he acted in seif-defonse,
While Mr. Leners” sttorney could have requested o lesser-inciuded offunse instruction, it
woukl have been contrary o the scll=defonse theory he advances to this day ; Counsel
WS ft meticrnive for faling 1o request un instruction contrurs o his theory of detense

bocause raising o sudden heat of pussion defense could have furthor weakened Mr

~
5



Case 1230w 00121-8WE  Documenil 55 Faed 02002724 Page 34 of 50

Leners' crumbling selfudefonse theorv, See Thornbury v Mulln, 422 P34 1113, 1140
(10th Cir, 20035) ("Although the alibi defense wurned out o be weak, belatediv mising an
inconsistent defense could further weaken what Hitie there was of the defense he had.™)
Fa cither case. My, Loners appellate counsel was not inctlective for failing o ruise
this issue on appeal. Comparing the lesser included offense instruction issue 10 those
raised on appeal. the lesser included offense instruction is much weaker, "[Clounsel
‘necd not gand shoukd not) raise overy nenfrivolous clam, but rather may sclect from
among them i order o maximize the ikelthood of succuss on appead,”” Cargle, 317 F.3d
at 1202 (quoting Smith v Robbiny, 328 1S, 2589, 288 (2000%). Mr. Leners” attorney
presented one successful argumen on appeal regarding restitution. He aiso mised two
strony arguments about prosecutorial misconduct and the incffoctive assistance of

M‘

counsel, Leners £ 486 P34 1813 Te was not iselfective for failin g io raise the lesser
mcluded offense instruction when the lower court, who was ininelly inclined w et the
Jury decide whether My, Leners acted in s “sudden heat of passion,” delermined there was
not cnough evidence 1o Justily giving the instruction, {ECF 21 ex. 22 p. 231110
1, Lne Process

Nexto Mro Loners arguces the instructions given st telal denjed him Due Provess of
law. Specifically, he contends the Court should have instructed the jury on the castle
docirine. how the castle doctrine applics w0 cohabitants, and that there was no duty to
retreat, {ECF 1 ex. 5 pp. 7073] Mr Leners cites 1o Widdivon, 210 P 3d 1208, and
Whyoming statute § 6-2-602, and srgues the jury was entited o decide whether he lived
svith Mrs, Trout (ECE 1 es. 3 pp. 84-86] At the jurny mstruction conference, Mr, Leners’

4
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attorney argued the court should Instruct the Jury that he had no duty 1o retreat based on

.

Wyoming Statute § 6-2-642 which, she asserted. simply codificd the common faw: the

State disagreed. (ECE 21 ex. 22 pp. 18:33-21:7] The count histened o both arpunients.

b

cited the state, and determined the staiute was not in efioct af the time of the erime, was

*
not retroactive, and constitwted 1 change in the common law, [HCF 21 ex, 22 p 2200125}

Mr, Leners disagrees with the triaf court’s rubing: however “this court’s role on collateral
review ispt 1o second-guess stale courts about the gpplication of thelr own laws”
Eizember v, Trammell, 805 F3d 1129, 1145 ¢10th Cir. 2015} Mr. Leners has not
provided the Court with any argument to demonstrate the Couct’s ruling was incorreet, et
alone & Duwe Process violation,

Mr. Leners hos also not domonstrated Bis appellate atorney was ineliective for
fatling to raise the issue. The statute to which Mr. Leners refers was amended after he
shot My, Trout, Wyo, Stat, § 6-2-602 (eflective July 102088 Thus, the court instructed
the jury on the common law “castle docirine”™ and the duty to refreat based on seided law
at that ume. [RCE 21 ex. 22} Mr. Leners has not provided any support that would
demonstrate the court’s conclugion that Wepming Swatute § 6-2-602 did not apply
retraactively was incorrect, or thet the jury insiructions were incosrect-—-he stmply
belicves some were omitted, e has sot demonstrated his appellate stiorney was
mneflective, especiolly considering the issues e did raise on appeal.

Nest, ;‘vfr. Leners arpues the inforred malice struction violsted Duc Process, The
instruciion read: Minstruction Numher i?t' Yo are instructed that you may but are not

required to infer malice from the use of o deadly weapon, The existence of malice, as

3
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well as each and overy element of the charge of attemipted second=degree murder, must
be proved bevend o reasonable doubt” [ECEF 21 ex. 22 g 2407111 Fiest, My, Leoors
areucs Instruction 17 conflicss with Instruction 16 which delines malice, Insuuction 16
reads: “The terms mzlice or mabicioush mean that the sot constituting the cvents was
done withous prameditation, was reasonably Bikely 1o result in death, was done recklesshy
under ciroumstances manifesting extreme indifference o the value of human fife and was

o

done without fegal justificanon or excuse” [ECF 21 ex. 22 ¢ 20100 Mr. Loners
contends that Instruction 16 contemplates an act whereas Instruction 17 sovs the jury can
ey mahce because he possessed a pun, (BUEF 1o 3 po 01 However, M, Leners

-z
¥
k4

misunderstands the insuuction, Instruction 17 permits, but does not reguire, the jury ©
mer malice from the awse of a deadly weapon, [ECF 21 ex. 22 p, 24:7-11] He next
contends that the jurors were free to decide what constituted a deadly weapon based on

their own binses. However, Ingtruction 18 defines deadly weapon and specifically

i

fnciudes a Hrearm, [ECF 2 ex. 22 9. 24 12171
A Tpermissive prosumption leaves the trier of ot free @ credit oy reject the
nference and doey pot shittUihe burden of proofl it affects the epplication of the “hevond 5

reasonable doubt’ standard ondy i ander the fucty of the case, there is no mtlonsl way the

feier could make the conpection permitted by the inforence " Cury €6 of Ulster Cany, N

Yooe dlen. 442 LS. 140, 157 (19793 Mere. Mr, Leners has not shown the inferned
malice instruction “hy el so infected the entire trial that the resuliing conviction
violates due process,” Alfis, 302 F3d at 1186 Cnternal chtivns omitied). Rather, the

record shows the jury was old thay conld. but were not required 1o infor malice from the
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use of a deadly weapon and that o deadly weapan ncluded a freaom, [EHCF 2 ex 22 1,
247 My, Leners has not demenstrated the jury instructions vislaed his right o due
process. See Bifdeebock v Abbon, 107 Fo App's 8520 R36 (10th Cw. 2004) (unreported}
{(finding the Wyoming inferred mabice siatute was permissive). Mr Leners” appeliaie
attorpey was not ineffeetive for failing 1o raise this meritless argument.

i Ineffeciive uss htance ~sceund chair counscl

Finally, My, Lepers argues he received ineffective assistance of counscl becanse

by
o

e sveond-chaly counsel handled the Jury struction conlerence,  Mr, Leners cltes
eounsel’s affidavit to prove she was #l-prepared and therefore ineffective. However, his
reference to her affidovit is selective Taken as a whole, counsel’s affidavit sintes that
she askod to be assipned cortain tasks because she came on to the case close to trial-—two
and o hail months, [ECF | exo 2 p, 93] Because she came on o the ease It counsel was
only assigned certain tasks including prepaning for o Hmited mumber of witnesses and
preparing jury instructions, [BOF 1 ex. 2 g 94] Her affidavit does not support o cham
that she was iil-prepared. Further, though she may have been the attomey primarily
imvobved i preparing jury instructions, the transeript domonsteates that primary frial
g{)mm}i was also presentat the jury instruction conference and argued for the inclusion of
certnn nstructions—including a “sudden beat of passion” Instruction, JECF 21 ex. 22
pp. 84-11:23) Fusther, the partion of the tanseript provided demorstrates that the
seeondary counse! was well-prepared. JECE 21 ex. 22] Mr. Leners cannot show that his
trigl attorney was incflective for allowing the sceondary aitomey 1o prepare the jurs

mmstructions, por that his appeliate atterney was ineflective for filing 1o raise this issue

7
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on eppeal. For the forgoing reasons, Mr. Leners cannot overcome the procedusal default
of claim {our.

3. Claen Pive

b clam five, M Lonors argaes g appeliate counsel wad siellective for tmling to

ise prosecutorial misconduct, police misconduct, and instances of Mradi visladons.
PECE T ex 5 po BY] He contends it was prosecutorial misconduet for the proscontor to (ol
the jury Meo Leners was "Dy Jekyll and My Hyde™ and for her to tell the Jiry he xx'_:geé
guilty beeause he traveled from Nebraska to Wyoming with a gun he owned legally
[ECE T ex. 5 pp. 89 917 He further argues the State knowingly suppressed Brady
evrienoe when 8 did nod isCiose Mr, Trowt's commnal record o Mr. Troul's prior z’e%téck
on My, Leners, [ECF 1 ex. 3 pp. 21-93LMr Leners contends the Srate putled exoncrating
fab reports and exhibits from the triad before the jury could see them. Specdically. he
contesds My Trout had contact powder bums on hix person that contradicted the State’s
version of events. [ECE 1 oex. 3 pp. 93-96) Mr. Loners further argues that the Trouts”
CTHMMAHE FOCOTAS Were suppressed by thie State and should bave been introduced at wial,
{ECEF Tex. Spp. 97-99)

Respondents contend My, Leners cannot show prejudice and this Court should not
excuse his provedursi defiult. Respondents argue that My, Leoners” appeliate counsel
curetulty considered how {0 raise both the proscoutonal misconduct and neliective
assistunce of counsel claims on appeal and picked the strongest arguments to maximize
the chance of suceess, [BOUF 23 247 Respondents gssert that My, Leners’ appent was

unsuccessiud breause he could not show prejudice based on the everwhehuing evidenee
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against his self-defense arpument. They argue Mr. Leners cannot show that un additiona!
claim based on the prosccutor’s closing statements would have rendered a different
result.-
‘Rcsmndems further argue that Mr. Leners has never shown that the State
possessed evidence that it failed to disclose/ Rather, Mr. Leners maintaing that he
provided the State with notice that the evidence existed on his phone; They further argue’
his attorney stated he reccived every report regarding the contents of Mr. Leners _phonc{
shortly before trial. [ECF 24 pp. 33-34] Thus. they contend the evidence was m};
suppressed,  They further argue that, even if the evidence was suppressed. Mr. Leners
feannot show that the suppression was material because the evidence was cumulative,
ECE 24 pp. 34-35] Respondents further argue that My, Leners™ argument regarding ab
aeports and gunpowder residue on Mr. Trout is meritiess and contrary 1o the record
becausc the police investigator lestified that the residue kits were never tested. [ECF 24 p.
33]
First, Mr. Leners contends the prosecutor’s closing statements vilified him 1o the
fjurv.® Specifically. he alleges the statements: “Leners is both Dr, Jekyll and Mr. Hyde”
“It is not sclf-defense to drive five hundred miles with two guns,” and “Leners is falsely
working his breath up on his 911 call” constitute prosecutorial misconduct. [ECF 1ex. §
p. 89] “Prosecutorial misconduct docs not warrant federal habeas relief unless the

conduct complained of is so egregious as to render the entire proceedings against the

»

Y My Loners repeniodly wgues that the prosecutor’s subsequient disbanmient GmOonsiiales she engagoed
prosecutarial misconduct in hic case. Regardiess of the behavior that led 1o the prosecutor’s disbarment, it is

irvelevant o this snalysis beeause My, Leners still must prove she engaged in prosecutorial miscanduet in his case,
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defendant fundamentatly unlaie” Smalfvood v Gibson, 191 ¥.3d F23%, 1275 (1odh Cir,
19991 When courts analvze a prosecutorial misconduct claim, “they must examine
sileged misconduct in the contexnt of “the entire procecding. inciuding the strength of the

W

evidence agminst the petitioner.”™ Stowffor v Trammeff, 738 ¥ 3d 1203, 1227 (10th Cir
2013y (quoting Wilsan v, Strmans, 536 ¥ 34 1034, 1064 (10t Cir, 200830

The Wyonnng Sa;gmm% Court examined the entire record and determined that “the
overwhelming evidence of guilt presented ar win! preclwdes the conclusion thar the
alleged errors were prejudicial.” Lewers £ 486 P3d at 1015, Here, Mr, Leners direcis the
Court to the prosecutor’'s staements, bl he does not include any icjgzzi SUPPOIT {0
demonstrate that they are so egregious that they made the entire proceeding

fundamentally unfair. Smefhvood. 191 F3d at 1275, Further, Mr. Leners cannot show it

WS amiecive for s appeliote counsel nol 10 ruse Hus okum on appeal, e Cournt

-

gives deforence wo My, Lener's appeliute counsel, Moszies, 32 Fadth st 1196, Appelinte
counsel thoroughly examined the record and determined that his strongest chiim was @
prosecutorial misconduct eladm for the late production of Exhibit 50, Sve, Lenors 1. 486
P3d ot 1018-19. This is the type of strstegie decision the Strickiond Court discussed and
o which thus Court gives deforence. “[Clounsel "need not {and should nol) raise every
ponirivelous claim, but rather may select from mpong them o order fo maximize the
likelibood of sucouss on appeal™™ Curgde, 317 P3d at 1202 (quoting Smith v, Robbins,

528 1S, 289, 288 (200603, Mr Leners cunnot show that bis appelisie counsel was

incflective for failing to raise this issue on appeal,
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Mr. Leners next argues that the police engaged in misconduct, that the prosecutor
pulied exonerating exhibits and lab reponts before the jury could see them, and that State - . i

suppressed the Trouts” crimingl records.  [ECE 1 ex, § pp. 88-99) He contends his
appellate attorney was ineffective for not raising these issues! First. Mr. Leners points to
Detective Hickerson's seport o ndicate - that the invesdpator noticed powder bums

around Mr. Trout's wounds. {ECF 1 ex 5-pp. %&S} ]?i*ik,mwc:, at f{rinl, Detective

Hickerson testificd that the gunshot residue Kits collected from the scene were never

tested because they had been proven to be unreliable: [ECF 21 ex. 23 pp. 3:7-4:19] 'T'hn& )
cmnet{uing evidence was not “pulled” from the jury. \ffr_. Leners’ :s;wp«.:iiamhémms& w-a\ |
not inefTective for failing to raise this issue. Carple, 317 F.3d at 1202, |

Likewise, Mr. Leners- cannot 'daniqsﬁ'sif‘gie ihat his appellate attomey was :
ineffective for not raiging these 'iséue.s,' The jury :hczmi about the ;ﬁgm h{:i\‘\ééﬂ Chris
Trout and Mr. Lencrs and heard Mr. Leners™ veesion of mfcn‘t;éwit nevertheless mmﬁicmd. :
hima. Sce geperalls Leners 1,486 P.3d 1 013, The Wyvoming Snprénm Court looked at the

) . /. : '

evidence in the case and determined that Mr. Leners’ self “defense (:jfxirgﬂxm defeated h}?
the ovenwhelming evidence agair#s‘z hiﬁ\wﬁ?&’ﬁﬁkifﬁﬂyﬁ%é p?xyéim% cvidence and Mr..
Leners™ own recording of the -M'termiimi jﬂt! 01 9 “Thus, even if the State suppressed,
the criminal records, Mr. Leners has not {it‘:ﬁx}éwwwd that their production would have,
changed the jury's understanding of the 3‘)1139&}(:&*?11 evidence and the %@mm%ing of the
shooting. Thus, he vanno! demonstrate the outcome of hig appeal would have been’

difTerent had his appetiate attorney mised this issue. Cargle. 317 F.3d at 1202,
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Next. Mr. Leners is intensely focused on the alleged Brady violations in this case.

the fact that his atiormey did not raise the issue at trish, and that his appellate counsel did
i
not saise them on appeal. Briefly, in Brady v. Murviand, the Supretne Court held that it

was unconstitutional for the prosecution to suppress “evidence favorable to an secused.”
373 ULS. B3, 87 (1963). “There are three components of a e Brady violation; The
eviddnee at issuc must by, Tavorable to the accused, ecither because it is exculpatory, or
bocause it s impeaching®ihat evidence ust haveibeen ppressed by the State, either
willfully or inndvertently: and prejudice must have ensued.” Strickier v, Greene, 527 U8,
263, 281-82 (1999).

" Mr. Leners assens that there are portions of his recorded cails that would have

I

‘ .. - o 4 o :
proven his innocence, [ECF 1 ex. § pp. *)i~93;;l~k: contends the prosceution suppressed

o

this evidence and only introduced portions of calls and texts that made him look guilty.
{ECF 1 ex. 5 pp. 91-93} While the Court understands Me, Leners” frustration regarding

the recorded calls and texts, these do not constitute Brady evidence.  Under Brach.

“fe]vidence is ‘suppressed by the State. cither willfully or inadvertently,” when #t is

*known to the [State] but not disclosed 1o trial counsel™™ Fontenor v. Crow, 4 F.dth 982,
1062 (10th Cir. 2021). cert. denied, 142 S, Ci, 2777, 283 L. Ed, 24 1015 (2022) (quoting
Strickler v, Greene, $27 U.S, 263, 281-82 (1999)). Here, M’{. Leners' attorney testified at
the Rule 21 hearing that. along with receiving the supplementaljreport shortly belore trinl,
he ‘h.::a(i’ received a copy of the mmc;us of Mr, Leners” phone with _d%sc«;\'cr}; A

A, Tt savs—I could rend it 1o you. Something about the

contents  of Timothy Leners” celiulor phone. refer to
supplemental report.
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- - ﬁ. o
- : o
Q. How did vou hecome aware that you did not have the
supplemental police report?
A. Like I said. 1 was reading through this before trial, and |
noticed that commiént in the m’mﬁ I think it was the Sunday
hefore trial.

Q. Okay and then what happened?
AL Once | noficed 1 didn™t %mve'géai report, | emailed the
district attorney”™s office and dsked if they could provide it to

me.

7

Q. Okay. And that c-mail indicates that the State provided
“you Derective Hickerson's suppteman%ai report at that fime; i8
that correct?
;»\ Yeah, Qﬁ, same day, n couple of houes Jater.
Q. Let's talk about the content of Mr, Lences” phione-—

AL Okay.

Q. — that's conwined in that mpfm Is that information
that"s——that was inpmzml 10 vou in wurwi‘em@:"

A.Yes,

Q. The State had prwmmh gamwded you the mmxdmes of
Me. Leners” phone: is that correct?

A That's correct.

Q. Was it g Jot of material, 1o your recoliccuon?
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A. Yeal, it was. 1don’t know, like, as for as fike how much
, data was on it, T don’t recall what the amouni was. i%m }(?"ih,
i there wias o fol of mf})nﬂmmn fm ih(ttu. o

Q. W’c:r{‘ l%tcw-—»—«m our wwﬂécism '\W&m l?u e i{‘M mﬁ:gmg,
f‘mm your c?u:m to-

i‘\ Yes.
Q {3 the vutﬂm"’

L AL ‘Y’ﬁs,v\’\"éii ’ldm‘t know sbout don’t specifically recall
{0 the victimy. 1 do know there was fext nw«w;w %}mw&w
Mz Leners ami Joyce Trout.

©Qu Qkav And were there tcieplmnc ucnrdmg.ﬂ b«e{i\mn M.
f.eners amﬁ gwwnfm} witnesses?

A Yes,

Q. Did you listen 1o all of ﬁws{% ari:mr(ﬁimgs?

A, T did ! mlitsul the (mfr bﬂww:z Timothy [Izcmw zmd

Jovee Trout's son, who 1 think w named imim i*m x\’hmwea :
m ——

reason, that w*mz i i; \md t"r

i W ey

Q. ()k;;w 1 b&isw&m&md the re *m'd is wmg 1o say w}m the

record says, But [ believe that Detective Hickerson testified

that there was almost 1 gigabyie of information recorded,

Did you = arc you ﬁswmtw that. you ls%szmeii to almast ail csf"
that %bm :

Al 'i‘f{m T don't Rn@v;m&it {appeHate counsel]. T know T went
through the phone calls that were from Timothy Leners to-the
phone number to jmm and Chris Trout, -

Q. Okay. How abowut the text m fcxﬁgige&? Did vou read
through all of t%{‘ foxt mc:*:mams? ; o

IECF4dex. 1 pp. 66 23-"‘0 lm
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Mr. Lencrs” attorney testified he know of. and reviewed, all the phone recordings
and text messages in this case. The evidence was not suppressed. it was simply not
introduced at trial.  This is not a violation under Bredy. Mr. Leners” appellote counsel

¢Rine Claim five is nadeduraliv

was a0t inefTective for failing to rise a frivolous
barred.

6. Claim Seven™

In claim sever, Mr. Leners argoes that his constitutional fights wereiotated when
hie was pot allowed o attend the oral argument for his direct appeal. {ECF 1 ex. 5 pp.
“116-20] Mr. Leners presented this claim to the state court in his petition for post-
conviction reliel and the State cout dg:;gcm}ipeg j{gﬁ it was not x(;,gn'izgi}lg in a petition for
;zgsri-}xmy@p:li(m reliel, {ECF 1 ex. 3 p. 12] Respondents argue this claim i likely
procedurally barred. but that it might not be because there is a lack of state process o
{a}isc the claim. {ECF 25 pp. 17-18] “{Wihere ‘the claim may be disposed of in a
straightforward fashion on substantive grounds,” this courf retaing discretion 1o bvpass the
procedural bar and reject the claim on the merits.” Smith v. Duchworth, 824 ¥.3d 1233,
1242 (10:h Cir. 2016). Mr. Leness™ seventh claim is casily disposcd of on the merits:
theretore the Court does not address the procedural bar,

Mr. Leners argues he was constitutionally entitled ioi:mcné the oral argument of
“his direct appenl. He contends his presence was required to conteibute to the faimess of
the proceeding. [ECF 1 ex. 5 pp. 116-17] He conends hig case was “bungled™ at trial and
appeat and that is why his presence at the appellate oral argument was critical. [ECF 1 ex.
5 p. 117-18] He argues that. had he been allowed to attend oral argument. he could have
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objected 10 the arguments presented by hig appellate atiomey and let the court know that

his attormney was “infentionally destroying s appeal.” [ECF Lex, 5 p.18]

The Due Process Clause provides that “a criminal defondant has the ‘right to be

present af o proceeding whenever his presence has a relation, reasonably substantial. to

3 Y ® P L * ¥ i N T ¥ g I
the fulfhess of his opporonity to defend against the charge.™ United States v, Belerle,

810 F.3d 1193, 1198 (10th Cir. 2016). “In the Tenth Circuit, the excluston of ¢ criminal -

defendant “from the courtroom during argument on a question of law does not violate {a]

defendant’s constitutional right.” Deschenes v, United States, 224 T.2d 688, 693 (10th

Cir. 1995). }*[DJuc process guarantees {the defendant’s] presence only when his presence
would be helpful at the proceeding he. seeks to attend——that is, only “if his z;ircsénec :

would contribute 1o the fairmess of the procedure,™ Beierle, 810 F.3d @ 1199 (quoting

:A' entucky v, Stineer, 482 U8, 730, 745 ( 398“73},

First, the Supreme Court has mm@ﬁmﬁ ?‘:gi prisoncr has no absolute right to arguc
his own appeal or even to hé: pwsem'}u. the proceedings x"i‘z an a;}pcikétc court,” Price v
Joimston. 334 U.S. 266 (1948) abrogated on other grounds by ;%;’c(f@’ffs&@ ., ’Zimf, 499
LS. 467 (1991). Sccond. while Mi Le&:é;‘ confends .f:simcs.;s, mc;ui‘rcd he be able o
attend his appeal to n’igicé; to his appeilate anbiﬁey‘s argument, the Wyoming .“inlce:‘% of

Appellate Procedure would not have permitted this, The Wyoming Rules of Appéitue

Procedure require (the criminal appeiiant to communicate with the court through counset

except in two Situations: “the appellant may file a pro se motion 10 terminate counsel’s

representation in the appeal andfor the appeliant may-also file a motion for leave to

consider a pro s¢ supplemental briel, i.€., a brief in addition to the one filed by counsel.”

46
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WRAP 14.05. Thus. because Mr. Leners was represented by counsel. he couid not have
P
communicited his “objection” to the Wyoming Supreme Court at oral argument. Further,
Mr, Leners would not have been allowed 10 sit at counsel table or speak to the Coun
during oral argument. Rather. he would have been requined 10 sit in the gallery with the
rest of the spectators—he could not have assisted his appellate attorney or spoken to the
court, Practitioner’s Guide o Orad Argument Before the Wygming Supreme Coun, 3.
{“Partics attending argument are not allowed 10 sit at counsel table, but arewelcome 1o sit
in the gallery.”) Mr. Leners had no constitutional right to attend his appellate oral
argument, therefore his seventh clainy i proceduraliy barred?
7, Claun Eight
In his cighth claim. Mr. Leners claims he was constructively denied counsel at
trial and his appeliate artorney was ineffective for failing 1o argue this issuc on appeal,
He argues his primary triad attomey made numerous comments that he did not have time
for Mr. Leners” case and that he would not read the evidence Mr, Leners sent him, |ECF
Pex. 5p 1231 Mr. Leners contends he wrote the Wyeming Public Defender and asked
her to assign him a new attorney, investigate the issue and correct it, or meet with him
and she refused. (ECP 1 ex. 5 p. 24] Me Leners argues that his attorney had a conflict of
interest because he did not want 10 represent him at wial, [ECF | ex. 5 p. 128} He also

argues the fidlure o appoint new counsel resulted in structural error, {ECF 1 ex, S pp.

Respondents contend My, Leners does not establish there was a conflictof imeresty

Instead, he complaing about his attorney’s attitwde. [ECF 25 p. 36] They argue he never
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asked the court for substitute counsel of‘ asked to represent himseli at teipl, [ECF 25 p. 36]
They further argue his atfomey's testimony from the Rule 21 hearing is irrclevant
because his attorney did not say there was ’Ei conflict of ;in%t:\w.!m—-—m!hé:r the hearing was
based on his attomey’s faiture 1o object to evidence, [ECF 25 p. 36}

Constructive denial of counsel requires (:: ét‘:&m;ﬁeie fack of “meaningful ﬁﬁ\"éi‘ﬁi‘iﬁﬁi
wsting,” United States v, Caﬁif‘mg“‘@(’ 3'3{5 12690, 1265 {10th Cir. 20@5& "The Tenth |
Circuit has found a “complete absence of _mé:‘mingf ul mfix-fét;‘ﬁz‘ax*izii testing only where the .
evidence ‘overwhelmingly established that fthe] attorney :‘i&!ﬁd{)ﬂéé the required duty of -
lovalty o his chient.” and where counsel “acted witl reckless disrepard ﬁ?r{his client’s best
interesis and, at times. apparently with the infention o weaken ‘his'vr}%ien{g case,™ M.
{guoting Tworentine v. Mullin, 390 17,34 | ﬁﬁl 1208 {10th Cir, ;}0{}@)@ Where, as here, a
petitioner did not object to an alleged Qﬁiligiﬁl.‘&\f“ i;:a’:erést attial, they “must d&’mm\stmw
that an actual conflict of §nicmmvadverfcc§yaﬂ“e#:wd his .iawyéf’fs,g}c:i‘umxaﬁm.‘* Cryler v,
Sullivan, 446 U.S. 335, 348, 100 S, Ct. 1708, 1718, 64 L. d. 2d 333 (1980). To pmi“t};
an actual conflict of interest. Mr. Leners must show “counsel was Horeed 10 ;f‘*nﬁ?:é f
choices advancing ... interests to the detriment of his client.”™ Workman v. fz’imzm,{ 342
Fﬁvd 1100, 1107 (10th Cir, 2003} (qumiifig United States v. Alvaréz, 137 F.3d 12494 "
1251532 (10th Cir.1998)). “F u’rﬂwnmw, ‘the petitioner must be able to point 1o specific
instances in the record” that suggest his i‘mér@stg were damégaﬂ for the benefit of another -
party.” Id. {quoting Afvarez, 137 F.3d at | 1‘25;3-;"32)5 |

Here, Mr. Leners cannot demonstrate he wés constructively denied counsel or ih}n‘
his attorney had a conflict of interest, Mr. Leners attorney may have been busy. but he

s
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tricd the €ase. cross-extmined wungsses ;:ml on a wii«demme t%‘, ﬁml mw%% *32 dw-
jury Instruction conference. »&W generally h’fmm‘ i, 486 P.3d 103; (ECF 21 03;'22 pp.
8:4- H"““’BL Mz Leners points o his m!muc s testimony at the Rule 21 hearing thm he
had no cxcuse T@r':fa'iﬁing to objeci o !ﬁx’hiﬁii 50, but o séngit: mistake d«:&e« not n_w{mn Mr.
Leners was consteuctively denied counsel. .' !?m'{‘ixﬁr, Mr. chmx ;:«mm to no awxﬁmm& ihm | |

shows an actuat conflict of interest,  While MF im‘\w\» mav have dmt‘*:‘*cé with §m :

BHOMEY fmd had complaints about the aterition his ammw pmeﬁ to the mf‘m mation ‘md

cvidence he provided, he cannot and does not show h'u his *xmmm wirs ,ﬂ:r md 10 mau ,

cﬁmce:\; that benefitied ’mmim‘ pary (o his (%w;mem Muiim, 3&2’3 3d at 1107, Because

Mr. Leners cannot show he was denied the r:wmmmm A3818 ia:’;ﬁzc of frial counsel, his

appeliate attornoy was not incffective for :i‘a-iﬁmg‘m raise this fssue on é*i?.P*iféh W
Leners' éigiwm claim is procedurally §>ﬂm’: a | _y . | .
| ‘} , C(}i\"(jy;_&g»iaw |
The Court understands that %i‘w- hwn of this t‘fm is Mr me«: carnest belief i!m
he acted in self-defense and is. ﬂww?‘?é, nof guilty of a‘%wmpwd sccond-degree murder,,
However, whether someone acts in self-defense is a i“«iﬁwﬁms of fact under W;sfa:xﬁ:iugg?aw; -

Leners, 486 P.3d at 1017, {rms means that ‘@‘h{: ;'f‘éctﬁﬁﬁﬁéi; here ;tiw juw, decides if ‘a’hb:yg‘_

N |

’bchwc the dcfm{imi s viersion of cvc?m«mm Mr Eemﬂ case dmxf dul nm M Mr,

Leners, therefore. i‘acvd a heavy hm‘dt’:‘ﬂ um%’i:’r Jx}ii?; A?:*’i{?)}f’,;ﬁx w§;;§ci§ fie has failed 'm mect.
"?S US.C. § 2253(c) and Ruk: Hewn of ﬁm Rules Governing &mmn 2254 Q ises

require this Court to “ssue of a deny o m‘:ﬁ i&ﬁﬁi@‘ t).f‘a%;gpe’:xiabi_ﬁty w’haﬁ the Court enters a

final order adverse to the f;xp;}ﬁimm;"‘ Rule Gz}wmmg Seetion 2255 Cases 'irr'ﬂ\_é United
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States District Courts, Rule 11. When a courl fcjecis a constitutional claim on the merits]

it s?"imiﬂé issue & COA when “"r&nmmﬁ;}ej{a@ism would find the district court’s assessment

of the constitutional claims debatable or wrong,” Stack . MeDaniel, 329 U8, a% 4&;
When the district court denies & habeas pmiiim on procedural -
grounds  withowt teaching  the prisoner’s  underlying
constitutional claimy, 2 COA should issue when the pﬁ&t‘ﬁ"i&r

shows, at feast. that jurists of reason would find it debatable
whether the petition states 2 valid claim of the denial of a
constitutional right and that jurists of rcason would find 1t
debatable whether the (itétmi cmm Was - comrect in m’
pmw{ ural ruling.

Jd. Mr. Leners cannot ook either ‘:hm*«m&‘ and me Cou it wn% not mwe a cmzf icate of

appealability,

NOW, THEREFORE, {or the rEASONS dismisx;:ﬁ above, Respondents’ (:'()mi}iiﬁéé
Motion for Dismissal and Summm} Juc g;muu 51 FCF 24718 (,RA\‘TL!} and Mr. Leners’
Petition for Writ of Habess Corpus Pursuant 10 28 Uﬁ (‘ § 2254 {ECF 1] is DENIED
and DISMISSED WITH i’Ri%.ﬂIiTl(‘}’*“ |

IT 1S FURTHER ORl‘?FRLI) the mmammﬂ pu’x{%nw motions- btf‘mm lhe C«c)uﬁ
arc DENIED \§ MOOT.

1T 1S FURTHER ORDERED 4 Certificate of Appealability SHALL NOT

i

ISSUFE..

Dated this 1# day of February 2024.

Scott W, Skavdahl
United States District Judge
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rior Court Opinion

IN THE
SUPREME COURT OF THE UNITED STATES OF AMERICA
PETITION FOR WRIT OF CERTIORARI

Timothy D. Leners; Pro-Se / In Propria Persona Petitioner
vs.
State of Wyoming; Wyoming Attorney General, Respondent

ON PETITION FOR A WRIT OF CERTIORARI TO:
United States Court Of Appeals — 10" Circuit




el a1

'Appettéte case 24-8008 ECF #11157979-Doc 102'- Order Denyirig En Banc after ReHearing per Rule 42.2 - Pg. 1 of 2

2-11-25 ECF 11157978- USCA ORDER DENYING EN BANC FOR RE-HEARING FILED
after submission to full Panel United States Court of Appeals
UNITED STATES COURT OF APPEALS Tenth Circuit
FOR THE TENTH CIRCUIT February 11, 2025

Christopher M. Wolpert
, , Clerk of Court
TIMOTHY D. LENERS. rontonr

Petitioner - Appellant,

v. | No.24-8008 =
~ {(D.C. No. 1:223-CV-00121-SWS)
WYOMING ATTORNEY GENERAL; (D. Wyo.)

STATE OF WYOMING: WYOMING
DEPARTMENT OF CORRECTIONS
MEDIUM CORRECTIONAL
INSTITUTION WARDEN,

Respondents - Appeliccs.

ORDER

Before HARTZ, KELLY, and EID. Circuit Judges.

Bcférc the court is Timothy D. Leners’ Petition for Rehearing En Bane (Petition).
Motion to Reinstate Appeal under Tenth Circuit Rule 42.2. Motion for Lcave to Atiach
Additional Documents under Tenth Circuit Rule 40.2. and Motion Secking an Order.

The Motion to Reinstate A ppeal, construed as a motion to file the Petition out of ‘
time, is granted. The Motion for Leave to Atiach Additional Documents, construed as a

motion secking reconsideration of the pancel’s previous denial of fcave to attach additional

documents, is denied.




FoL A

‘&ppe!late case 24-8008 ECF #11157979-Doc 102'- Order Denving En Banc after ReHearing per Rule 42.2 ~ Pg. 2 of 2

The Petition was circulated to all non-recused judges of the court who arc in
regular active service. As no member of the pancl aind no judge in regular active service
on the court requested that the court be polled, the Petition 1s dented.

The Motion Sceking an Order is denied as moot.

Entcred for the Court

CHRISTOPHER M. WOLPERT, Clerk
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CIN THE DISTRICT COURT, FIRST JU DICIAL DISTRICT
LARAMIE COUNTY, WYOMING 5
THE STATE OF WYOMING, ) APR 18 2023
. ) DIANE SANCHEZ
Plaintift, ) LERK OF THE DISTRICT COURT
)
V. ) Docket No. 2018-CR-33-779
, ) '
TIMOTHY LENERS, )
. )
Defendant. )

FINDINGS OF FACT, CONCLUSIONS OF LAW, AND ORDER HZ){S:M'I'SS'I'NG
PETITION FOR POST-CONVICTION RELIEF

THIS MATTER came before the court upon the motion of the State of Wyoming (Plaintiff)
to dismiss the petition for post-conviction relief filed by Timothy Leners (Defendant). The court,
having read the petition, the motion, and the file, and being fully advised in the premises therein.

{inds. concludes, and orders as follows:

I Factual and Procedural History.
I A jury convicted Mr. Leners of the attempted second-degree murder of Christopher

Trout. Leners v. State, 2021 WY 67. 9 1, 486 P.3d 1013, 1015 (Wyo. 2021). Following an

altercation with Christopher and Joyce Trout, Mr. Leners shot Mr. Trout. Id 44 6-10. 486 P.3d at

‘beating the crap out’ of him,” and after a struggle over the firearm, Mr. Leners shot him in the
shoulder. /d 4 8-9, 486 P.3d at 1016.

2. At trial, the State presented evidence that both Mr. and Ms. Trout had independently

told police that Mr. Leners was on top of Mr. Trout when he shot him. /d. ¢ 9, 486 P.3d at 1016, .



Mr. Leners denied ever being on top of Mr. Trout. /d. Testimony was also presented of Mr.

Leners’s cell phone recording to 911, where he can be heard “working his breathing from calm to

labored as he called 9117 as well as evidence of 1 lack of significant injuries on I\L’Irk Lenets. /d. ¢
10, 32, 486 P.3d at 1016, 1020. The State presented calls from Mr. Leners’s phone where he
“expressed a desire o kill Mr. Trout and a willingness to kill anyone wh‘o got in the way of his
happiness with Ms. Trout.” Id § 12, 486 P .3d at H)"! 7 (noting the phone calls were “detailed and |
graphic.”). The jury found Mr. Leners guilty of attempted second-degree murder, and he was
‘sentenced to twenty-five to thirty-five yt‘:ars. in prison. /d. % 13, 486 P.3d at 1017. |

3. | Mr. Leners raised the following iwo issues to the _Wyoming Supreme Court on
appeal:

1. Did the district C()t.lﬂf err in denying Mr. Leners’s motion for a new trial due to

ineffective assistance of counsel? v
2. Did prosecutorial misconduct deny Mr. Leners a fair trial?

to properly object to discovery violations and the submission of Exhibit 50 at trial. 7d. § 1 4 486
P.3d at 1017. Mr. Leners further asserted that “the State’s failure i{) follow the court’s discovery
and case management order regarding the production of I,)t:thtive Hickerson's S‘uppicnwrntal
report and Exhibit 50 constitute prosecutorial misconduct which resulted in prejudicial ermr;.”‘ id
€ 20,486 P.3d at 1017-18.

4, The Wy()ming Supreme Court affirmed Mr. Lc_nersv’s‘ conviction, finding that
“[wihile [the Court] [does] not condone the performance of the prosgcution or the defense, neither
the late production of the supplemental report nor the admission of Exhibit 50 prejudiced Mr.
Leners [because] [tlhe physical and recorded evidence defeated any claim of prejudice at trial.”

Id 4% 26, 34 486 P.3d at 1019, 1020.

S



5. Following his initial appeal. Mr. Leners filed a pro se motion for a sentence
reduction under Wyoming Rule of Criminal Procedure 35(b). Leners v. Stale, 2022 WY 127, % 1.
518 P.3d 686. 689 (Wyo. 2022). The district court denied his motion, and Mr. Leners aépealed to
the Wyoming Supreme Court. /d Mr Leners proposed seven grounds for reversal, including that

@2, 8. 11,518 P.3d at 689, 690,

the district court judge was personally biased against him. /d.
691-92, The Court afﬁfmcd the district court’s decision, and within its decision, concluded Mr.
Leners failed to ;establish bias. Jd 99 1,22, 38. 518 P.3d at 689, 694, 698.

6. Mr. Leners filed the present petition for post-conviction relief on August .1 9..2022,
and on September 7, 2022, this court entered an order dir.-ccting the Wyoming Attorney General’s,
Office to respond within 45 days of the order. (Order If)i'rec.iing State to. Respond at 1). The
Attorney (Seﬁeral‘s Office ﬁmved (o dismiss the petition on (f)ctob'er‘ 20, 2(}22. Mr. Leners sought
leave to file a response and filed a response on March 16, 2023,

7. Mr. Leners asserts eight grounds for relief in his petition:

A. Ground One: Ineffective assistance of appellate counsel for failing to
assert the following on appeal: claims of false affidavit of probable cause,
unconstitutional false arrest, actual innocence, fruit of the poisonous tree,
and ineffective assistance of trial counsel on these claims (Pet. Part 2 at 2).

B. Ground Two: Ineffective assistance of appellate and trial counsel for
failing to assert factual innocence (/d.).

C. Ground Three: Ineffective assistance of appellate and trial counsel for
failing to assert his constitutional right to self-defense under state and
federal law (Id.).

D. Ground Four: Ineffective assistance of appellate and trial counsel for
failing to assert the jury instructions were unconstitutional and insufficient

(d).

E. Ground Five: Ineflective assistance of appellate and trial counsel for
failing to assert prosecutorial misconduct. police misconduct, and Brady
violations (1d.). '



F. Ground Six: Ineffective assistance of appellate counsel for failing to
assert judicial misconduct and bias in the district court’s Rule 21 Order
Denying Motion for a New Trial (Jd.).

G. Ground Seven: A violation of Mr. Leners’s constitutional rights by
denying him the right to attend his direct appeal, and ineffective assistance
of appellate counsel for failing to assert this right (Jd. at 3).

H. Ground Eight: Ineffective assistance of appellate counsel for failing to
assert that the Chief Public Defender LOﬂ‘sUULtl\C‘l\ dumd Mr. Léners
counsel (/d.).

8. In Wyoming, post-conviction relief is a strictly confined statutory 1;mci the
fFederal and Wyoming Constitutions do not require a‘p(‘)st—m‘)nviction relief process. Schreibvogel
State. 2012 WY 15, 9 10. 269 P.3d 1098, 1101 (Wyo. 2012). “There is no constitutional
requirement that a state provide any post-conviction relicf action; thus, any allowed remedy s
strictly limited to the statutory parameters set out by statute or case law.” Harlow v. State, 2003
WY 12, %6, 105 P.3d 1049, 1056-57 (Wyo. 2003) (c;tatmn omitied). The availability of the

extreme remedy of post-conviction relief. which overcomes the barriers of waiver and res judicata

and potentially overturns a criminal conviction. must be construed strictly and narrowly.

Schreibvogel, 2012 WY 15,9910, 14, 269 P.3d at 1101, 1104.

9. Wyoming Statutes §§ 7-14-101 through -108 govern post-conviction relief. The
Wyoming Legislature has limited posi-conviction relief 1o claims made by persons serving felony
| sentences in Wyoming penal institutions. Wyo. Stat. Aml, § 7-14-101(b). The petition must set
forth specific violations of state or federai constitatiﬁnai rights that occurred in proceedings
resulting in felony convictions or sentences. /d. For the purposes of post-conviction relief in
Wyoming, “[a] “claim’ is ‘[t]he aggregate of operative facts giving rise to a right enforceable by a
court].]’” Rathbun v. State. 2011 WY 116, 99, 257 P.3d 29. 33 (Wyo. 2011) (citing Black’s Law .

Dzuzmmry 281 {‘)th ed. 2009)). Because the legislature has limited post- conviction relief to claims



for violations that occurred in the proceedings that resulted in a conviction or sentence, claims -
arising out of later proceedings, including post-sentence motion practice, appeals, and collateral
*attacks on a conviction, simply cannot be considered. See Harlow, 2005 WY 12, §6. 105 P.3d at

1057 (citing Whitney v. State, 745 P.2d'902. 903-04 (Wyo. 1987)).

10. In Wyo. Stat. Ann. § 7-14-103(a), the legislature further limited the availability of
post-conviction relir’:f by procedurally barring claims that: 13 could ha?e been ré‘ised on diréct
appeal to the Wyoming Supreme Court; 2) the petitioner failed to raise in a previous petition for
post-conviction relief: or 3) were decided “on [the] merits or on procedural grounds in any previous
proceeding which has become final.” Seé Wyo. Stat. Ann. § 7-14-103(a)(i) through (iii)i

i1 In § 7~]4—]()3(b). howcvcri the legislature provided three exceptions to §>7~14’-
103(a)(i). which permit a court to consider claims that could have been raised on direct appeal.
Two of the exceptions require the peti{.im'wr to cither: 1) present n;:w facts not known or available
at the time of appeal. or 2) prove that appellate counsel was ineffective for failing to raise existing
claims. /d The last exception allows a court to consider the otherwise barred claims if the peiifioncr
was represented by the same counsel at trial and on appeal. /d. Under the second exccption, a
petitioner whose appellate counsel did not pursue a given claim may use the alleged ineffectiveness
of appellate counsel asy the “portal”™ through which the coutts can reach and consider otherwise
waived claims of trial-level ervor, even though a claim regarding appellate counsel cannot serve as-
a stand-alone claim. See Harlow, 2005 WY 12,9 6.105 P.3d at 1057 (citation omitted).

12. When the petitioner seeks to overcome the procedural bar in § 7-14-103(a)(i) b\
alleging that his appellate counsel was ineffective, the Wyoming Supreme Court has exb.!icitly

described what the petitioner must show in his petition to open the “portal” through which the

N



substantive claim can be considered. Schreibvogel. 2012 WY 15, 412. 269 P.3d at 1103 (quoting
Smizer v. Stare, 835 P.2d 334,337 (Wyo. 1992)).

13. The use of the ineffective assistance of appellate wumcl exception under § 7-14-
103(b)(i1) is a concept which has a “potential for abuse[,]” where the entire recc?rd of any trial.
could be re-litigated on post-conviction relief. Harlow, 2003 WY 12 ‘.6" 105 P.3d at 1058,

14. In light of this potential for abuse, the Wyoming Supreme Court has provided a
“strict test” that a petitioner must meet to show that .appcilate counsel truly provided
constitzutibnmlly deficient assistance in not raising the issue on direct appeal. fd.; Smizer. 835 P.2d
at 337. This analysis is similar to the three-part analysis applied in plain error review. Cufhir th v,
State, 751 P.2d 1257, 1266 (Wyo. 1988). The first requirement is that the rumd be clear in
demonstrating the particular facts of the claimed error: “[i]n submitting a claim of deficient
representation by appellate counsel. the petitioner in the post-conviction procecding must
demonstrate 1o the district court, by reference o the record of the original trial without resort to
speculation or equivocal inference, what occurred at that trial.” /. The second requirement
mandates a petitioner allege a clear violation of law: “[t]he petitioner then must identify a clear
and unequivocal rule of law which those facts demonstrate was transgressed in a clear and obvious.
not mercly arguable, way. /d The third requirement necessary 1o de.mfms;trate inctfective
assistance of appellate counsel is likewise akin to the prejudice prong of plain error. | Thhe
petitioner must show the adverse effect upon a substantial right in order to complete a claim that
the performance of appellate counsel was constitutionally deficient because of a failure to raise the
issue on appeal.” Jd In applying this prejudice prong. the Wyoming Supreme Court adopted the
well-developed definition of prejudice from Strickland v. Washington: “The adverse effect upon a

substantial right in the context of ineffective assistance of appellate counselis shown by

6



demonstrating a |* |reasonable probability that, but for counsel’s unprofessional errors, the result
of the proceeding would have been different. A reasonable probability is a probability sufficient
to undermine confidence in the outcome.”™ /d at 1267 {quoting Strickland v. Washingion, 466

U.S. 668, 694 (1984)).

A. Appellate counsel was not ineffective for not challenging trial counsel’s -
decision not to pursuc claims regarding the allegedly false affidavit of probable
causc, unconstitutional false arrest, actual innocence, or fruit of the poisonous
trec. ‘

15. Mr. Leners asserts that Detective Hickerson made several false statements in his
affidavit of probable cause. and that because of these statements. he was unconstitutionally
arrested. (Pet. Part 2 at 3-55): (Pet. App. at 70-72).

16. Mr. Leners failed to rdise the false affidavit issue at trial or on appeal, and therefore,
it is procedurally barred pursuant to Wyo. Stat. Ann. § 7-14-103(2)(i).

17. Mr. Leners attempts to bring the claim through the narrow exception of ineffective
assistance of appellate counsel. (Pet. Part 2 at 3): see also Wyo. Stal. Ann. § 7-1 4-103(b)(11).
However, he cannot show counsel was ineffective because the record is not clear in demonstrating
the particular facts of the claimed error. there is not a violation of a clear and unequivocal rule of
law, and the affidavit had no bearing on the outcome of his trial.  Cuthirih. 751 P.2d at 1266;
Smizer, 835 P.2d at 337 (quoting Strickland, 466 U.S. at 694). Mr. Leners cannot show appeliate
counsel was ineffective on this claim.

B. Mr. Leners has failed to set forth facts supported by affidavits or other
credible evidence which were not known or reasonably available to him at the
time of direct appeal. Therefore, his claims under Ground Two are
procedurally barred under Wyo. Stat. Ann. § 7-14-103(a)(ii). Further, counsel

was not ineffective for not asserting the evidence Mr. Leners argues shows he
is factually innocent stood for such a conclusion.



18. Mr. Leners addresses several pieces of evidence {hat-ha asserts shows he is factually
innocent. (Pet. Part 2 at 56-78). Primarily, be arguc.s Appendices 1-5 are new picees of evidence
that were not presémed at trial or on appcaﬁ: (Id).

19. Appendices 1-5 were reasonably available to Mr. Lenéfs at the time of direct
appeal. Therefore, the Appendices are not new evidence under § 7-14-1 03 (b))

20. Mr. Leners also asserts that counsel was inefﬂ:ctive for not presenting Appendices
1-5 at tmal.

21. While the record is clear that Appendices 1-3 were not presented at trial. Mr. Leners:
has not shown a clear aﬁd unequivocal rule of law was violated in a clear and obvious way by trial
counsel’s failure to use Appendices 1-5 at trial, nor can he show that there is a reasonable
probability the verdict would have been different had Appendices 1-5 been introduced. Mr. Leners.
therefore. cannot show ineffective assistaﬁce of counsel.

C. Mr. Leners asserted self-defense throughout trial. Further, Mr. Leners has
failed to set forth facts supported by affidavits or other credible evidence
which were not known or reasenably available to him at the time of direct
appeal. Therefore, his claims under Ground Three are procedurally barred
under Wyo. Stat. Ann. § 7-14-103. '

22. Mr. Leners argues appellate counsel was ineffective for failing to assert he was
- factually innbcenu was denied his state and: federal rights to self-defense, and that trial counsel
was ineffective for asserting these claimf,var trial. ‘(Pet, Part 2 at 79-92).

23. All of Mr. Leners’s Ground Three Claims are procedurally barred under Wyo. Stat. |
Ann. § 7-14-103. Mr. Leners’s factual innocence claim could have been but was not raised in a
direct appeal an‘d is therefore procedurally bérred under Wyo. Stat. Ann. § 7-1 4—:1 03(5’)0). Mr.
Leners's self-defense claim was asserted throughout his trial, and therefore, tvhis claim is barred

pursuant to Wyo. Stat. Ann. § 7-]4-103(3}(iii);



24. Mﬁ Leners attempts to overcome the procedural bar on his factual innocence ¢laim
by asscrting that Appendices 1,2, 3.4, 5. S, and | are new pieces of evidence “Which [wcrej not
known or reasonably available to h.il..ﬁ at the time of adirect appeal.” See Wyo. Stat. ;\;11‘1. § 7-14-
103(b)1).

25. The court finds Appendices 1-5 and S were reasonably available to him at the tme
of direct appeal. See \\'\(} Stat. Ann. § 7-14-103(b)(1).

26. Additionally, Mr. Leners was afforded his right to assert self-defense at triz}l as it

was his sole theory of defense. Leners, 2021 WY 67. . 4.13, 34,486 P.3d at 1(1! 5, 1017.1020.

Therefore. this claim is procedurally barred pursuant to Wyo. Stat. Ann. § 7-1 4~103{a)(iii),

D. Appellate and trial counsel were not ineffective for not asserting that the jury
instructions were unconstitutional and insufficient.

27. Mr. Leners argues that appellate and trial counsel were ineffective for not arguing
that the jury instructions were unconstitutional and insufficient. (Pet. Part 2 at 93-109).

28. As addressed in the State’s motion, the court finds that ?vﬁ: Leners cannot meet the
three-part test to show that appellate counsel provided constitutionally deficient assistance in not
raising the jury instruction issues on direct appeal. See Smizer; Cutbirth, 751 P.2d at 1260,

E. Appellate and trial counsel were not ineffective for not arguing prosecutorial
misconduct, police misconduct, and Brady vielations.

29. Mr. Leners argues appellate and trial counsel were ineffective for not ;n‘guing
prosecutorial misconduct, police misconduct, and Brady violations at trial and on appeal. (Pet. Part
2at 110-31).

30. The court previously addressed the allegations of police misconduct under

subsection A of this Order. Mr. Leners cannot meet the three-part test to show that appellate



counsel was deficient for not arguing the alleged police misconduct at trial or on appeal. See
Smizer; Cutbirth, 751 P.2d at 1266.

31. Mr. Leners also cannot meet the three-part tést. to show thm counsel was deficient |
for not arguing the alleged prosecutorial misconduct and alleged Brady violations. /d

F. Mr. Leners’s claim of judicial misconduct and bias in the district court’s Rule
21 Order Denying Motion for a New Trial is procedurally barred. ‘

-

2. Mr. Leners argues the district court judge violated the Wyoming Code of Judicial
Conduct in his Rule 21 Order Denying Motion for a New Trial. (Pet. Part 2 at 132-39).
33. The Wyoming Supreme Court decided this issue on its merits in Mr. Leners's most

recent appeal. and therefore, it is procedurally barred under Wyo. Stat. Ann. § 7-14-103(b)(111).

See Leners v, Store, 2022 WY 127.

17,18, 22, 518 P.3d at 693-94.

G. Mr. Leners’s claim that he was denied a constitutional right to attend
argument for his direct appeal is not a cognizable claim in post-conviction
relief because it is not a part of the proceedings which résulted in his conviction
or sentence. ’

34. Mr. Leners argues that he was denied his constitutional right to attend oral argument

for his direct appeal. (Pet. Part 2 at 140-44).

Mr. Leners” claim is not cognizable in these proceedings because post-conviction relief is

Led
Lh

Jimited to claims of error in proceédings which resulted in his conviction or sentence. See- Wyo.

Stat. Ann. § 7-14-101(b).

H. Appellate counsel was not ineffective for failing to assert that the State Public
Defender constructively denied him trial counsel.

36. Mr. Leners asserts appellate counsel was ineffective for failing to argue on appeal

that the State Public Defender constructively denied Mr. Leners counsel. (Pet. Part 2 at 145-160).



P

37. Mr. Leners. again, failed to mect the three-part test (o ;«;how‘ i.hz.it counsel was
deficient for failing to assert the State Public Defender ccmsiruétivcly denied him trial counsel. See
Smizer: Cuthirth, 751 P.2d at 1260.

IT IS THEREFORE ORDERED that Plaintiff"s Motion to Dismiss Petition for Post-
Conviction Relief is GRANTED; and further.

ORDERED that Timothy Leners’s Petition is DISMISSED WITH PREJUDICE; and
further,

ORDERED that any matter not addressed in this ORDER 18 DENIED AS MOOT.

R g ~ f/"”;% ’ /} ’ f» .
Dated this /¢ 5 ............ day of \ Pk 12023

S ";
£

7

;oA L
VARG Y AN
g : ‘i !. \\w
{Steven K. Sharpe

District Court Judge

-

Copy to:

Timothy Leners. #32733. WMCI, 7076 Rd 55F. Torrington, WY 82240

Kellsic 1. Singleton. Wyoming Attorney General's Office

SIATE OF WYOMING COUNTY OF LARAMIE, 55 CHEYENNE
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APPENDIX
=

Prior Court Opinion

IN THE
SUPREME COURT QF THE UNITED STATES OF AMERICA
PETITION FOR WRIT OF CERTIORARI

Timothy D. Leners; Pro-Se / In Propria Persona Petitioner
vs.
State of Wyoming; Wyoming Attorney General, Respondent

ON PETITION FOR A WRIT OF CERTIORARI TO:
United States Court Of Appeals — 10" Circuit

TIM’S ORIGINAL HAND WRITTEN “JAIL
NOTES” TO COUNSEL (used in appeals instructing

his attorneys to assert various structural errors),

WERE REMOVED TO PLEASE THE COURT

(some small lines could not be removed because they were
between sentences and prison refused ‘white-out’)




m& W 1 sl v

FILED
M*&y &, P
203 AN
CASE wwa&rz 8200001

IN THE SUPREME COURT, ST. A TE OF WYOMING

TIMOTHY DEAN LENERS,

Appellant
{Defendant),

V.
THE STATE OF WYOMING,

Appellee .
(PlaintifY).

- April Term, A.D. 2021

'§-20-0001, S-20-0208

ORDER DEXVING MOTION TO FILE PRO SE SUPPLEMENTAL BRIEF

This matter came before the Court wpon Appeliant’s "Motion (o7 Permission 10 Kl Fro
Se Supplemental Brief,” filed herein Aprit 12, 2021, After a carcful roview of the wotion and the
file, this Coust finds Appellant’s motion should be denied. See Herdr v. Stare, 891 P24 793, 795-
96 ( Wyo. 1995). The Court notes the captioned cases were taken under advisement on February
10, 2021, over two months before Appellant filed bis motion, Tt s, therefore,

ORDERED that Appellant’s “Matfon for Permission to File Pro Se Supplemental Brief)”
filed herein April 12, 2021, be, and hereby is, denied,

DATED this 4™ day of May, 2021,

1Pndix E

BY THE COURT:
isf

MICHAEL K. DAVIS -
Chief Justice




- Additional material
from this filing is
available in the
Clerk’s Office.



