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. COLLOTON, Chief Judge.

Douglas Turner was convicted of possession of child pornography. On appeal,
Turner challenges the district court’s' denial of his motion to suppress evidence. We
conclude that there is no reversible error, and therefore affirm the judgment.

'The Honorable D.P. Marshall, Jr., then Chief Judge, now United States
District Judge for the Eastern District of Arkansas.




Turner argues on appeal that statements he made during 4n interrogation 1n '
May 2018 should have been suppressed At the time, Turner was an ‘inmate at a
correctional facility. He contends that investigators subjected h1m to custodial -

1nterrogatlon without warnmgs in v1olatlon of the rule set forth in Miranda v.
Arizona, 384 U S 436 (1966).

In October 2017, Turner was serving a term of imprisonment after a previous

conviction for possession of child pornography. A prison guard caught Turner with
a cell phone in his bunk. Inmates were forbidden to possess a cell phone in the
prison. ;

Several months later, in. May 2018 prlson ofﬁcrals summoned Turner fo an
interview with Specral Agent Johnson ofthe FBIand Lleutenant Flint, an investigator .
with the Bureau of Prisons. Prlson guards escorted Turner from his ‘housing unit,
through a series of gates and doors, to the meetlng locatlon The 1nterv1ew took place
in a medium- to large-sized conference room wrth a long table, windows,.and
comfortable charrs Turner was seated at the table w1thout restralnts Agent Johnson

wore plam clothes and did most of the questronlng Nelther J ohnson nor Flint was
armned.

AgentJ ohnson began by telling Turner that he did not have to answer any of
Johnson’s questions and that he was not in Johnson’s oustody Johnson had a “soft
spoken” and “gentle” .demeanor during the interview, and did. not use deception.
Johnson and Flint sought to determrne where Turner obtarned thecell phone that was -
found in his bunk:and to leamn what they-could about the cireumstances related to the
phone. Turner told the 1nvest1gators that he received the cell phone from another
inmate and used it to view child pomography After the 1nterv1ew prison guards
escorted Turner back to his housing unit. :

-




A grand jury charged Turner with possession of child pornography, in violation
of 18 U.S.C. § 2252(a)(4)(B). Turner moved to suppress statements that he made
during the interview with Johnson and Flint on the ground that the agents subjected
him to custodial interrogation without Miranda wamings. The district court
concluded that Turner was not in custody during the interview, and denied the motion
to suppress. A jury convicted Turner of possession of child pornography, and the
district court imposed sentence. We review the district court’s factual findings for

cledr error, and its legal determination on “custody” de novo. Unzted States v. Axsom,
289 F.3d 496 500 (8th Cir. 2002) 2

IL

The facts surrounding the interview are largely undisputed. Turner does argue

on appeal that the disirict court ¢learly erred in finding that Agent Johnson had a
“gentle” demeanor during the interview, and that Johnson told Turner that he did not
have to answer any qﬁ'estiéns. The findings, however, were based on Johnson’s’
testimony, and the court found fhét‘joﬁnson’s't'e‘stimbny was credible. 'Credibility_
findings ar'e"virtuail)i/'unrev‘i:e\ifabie on appeal, United States v. Hernandez, 281 F.3d
746, 748 (8th Cir. 2002), and Turrer points to hothing that would justify declaring
Johnson’s testimony so imiplausible that it could not be crédited. Although
Lieutenant Flint did not recall hearing Agent Johnson tell Turner that he was not
required to answer questions, the court permissibly credited Johnson’s testimony

?Attrial, Turner objected to admission of his staterents on the ground that they
were not made voluntarily, and the district court overruled the objection. Turner did
not raise involuntariness as a basis to,suppress statements before trial as required by
Federal Rule of Criminal Procedure 12(b)(3X(C). His brief on appeal lists the
voluntariness of his confession as an issue, but the brief does not develop an
argument that statements were involuntary or that it was permissibleé to raise the issue
for the first time during trial. We therefore decline to consider the issue‘further. See
United States v. Ruzicka, 988 F.3d 997, 1006 (8th Cir. 2021).
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about what he said during the interview. See United States v. Johnston,353 F.3d 617,
625 (8th Cir. 2003).

Turner maintains that the district court erred by concluding that he was not “in
custody” for purposes of Miranda when he was interro gated at the prison. Ordinarily,
“[t]he ultimate quesiion in determlnlng whether a person is in custody for purposes
of Miranda is ‘whether there is a formal arrest or restraint on freedom of movement
of the degree associated with a formal arrest.”” Umted States v. szchray, 378 F.3d
822, 826 (8th Cir. 2004) (quoting Calzfornza V. Beheler 463 U S.1121,1125(1983)).
The custody inquiry turns on whether, under the totality of the mrcumstances an
objectively reasonable person in the suspect S position wg;ﬂgfh‘aye felt free to

terminate the interrogation and leave. United Statesv. Vinton, 631 F.3d 476,481 (8th
Cir. 2011); United States V. Sanchez- Velasco 956 F 3d 576 580 (8th Cir. 2020).

That Turner was incarcerated at the time of the quest10n1ng does not mean that
he was automatically “in custody for purposes of Mzmna’a Unzted States v.
Chamberlazn 163 F.3d 499, 502 (8th Cir. 1998) In the prtson context we cons1der
whether the circumstances of the 1nterv1ew are consrstent w1th an ‘interrogation
environment in which a reasonable person would have felt free to terminate the
interview and leave.” Howes v. Fields. 565 U.S. 499 515 (2012) (quoting
Yarborough v. Alvarado, 541 U.S. 652, 665 (2004)) An mmate is consrdered free
to leave for purposes of eranda if he is frée to “return to his normal life within the .7
- prison.” United States v. Avellano-Banu reles, 912 F.3d 862, 868 (5th Cir. 2019)
(internal quotation and alteration omitted).

‘Turner emphasizes that he was requlred to abide by the orders of the pI‘lSOIl
officials who summoned him to the interview room. He asserts that h1s movement
under guard through a series of locked doors to a “forergn” locatron that he could not
leave without assistance'shows that he was in custody But as the dlstrrct court

pomted out, these crrcumstances are pnmarrly a functlon of Turner s mcarceratron
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rather than the circumstances of the questioning. For a person like Turner who had
served two years in prison, such restrictions, “while no doubt unpleasant, are
expected and familiar and thus do not involve the same ‘inherently compelling
pressures’ that are often present when a suspect is yanked from familiar surroundings
in the outside world and subjected to interrogation in a police station.” Fields, 565
U.S.at511 (quotlng Marylandv Shatzer 559 U.8. 98,103 (2010)). The focus of the
Miranda custody i rnqulry concerns whether the inmate under interrogation was free
to return to hi$ normal prison llfe not whether he was summoned to the location of
the 1nterv1ew in the ﬁrst place "

Ly

Turner next alleges that Agent Johnson employed deceptive stratagems that
would “prevent a reasonable person from termmatmg the interview,”, United States
v. Ollie, 442 F. 3d 1135, 1139 (8th C1r 2006) by influencing his “perceptlon of his
freedom to depart.” Umted States v. Laurita, 821 F.3d 1020, 1026 (8th Cir. 2016).
Turner rel1es however on J ohnson’s pnvate thmkmg that was not communicated to
Turner. That7J ohnson strateg1cally decided not to recite Miranda warnings and took
into account that Turner had no defense to the cell phone infraction does not amount
to deceptron bearmg on custody An mvestrgator’s “beliefs are relevant only to the
extent that they would affect how areasonable person in the position of the individual
beéing questroned would gauge the breadth of his or her freedom of action.”

Sz‘ansbury V. Calzfornza 511 US. 318 325 (1994) (per curiam) (internal quotation
omrtted)

T

The district court found that Agent J ohnson informed Turner that he was not
in Johnson’s custody and was not required to answer any questions.. :‘The absence of

a formal arrest and the adv1ce of freedom to decline to answer, while not conclusive,
are indicative of noncustod1al 1nterrogat10n »? United States v. Jones, 630 F.2d 613,
616 (8th Crr 1980) see Unzted States v. Williams, 760 F. 3d 811, 814 (8th Cir. 2014).
Turner stresses that the ofﬁcers never told him that he was free to leave. But “the
absence of an exphc1t statement that an interviewee is free to leave does not compel
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a finding of Miranda custody.” United States v. Arellano-Banuelos, 927 F.3d 355 ,
361 (5th Cir. 2019); see Sanchez-Velasco, 956 F.3d at 580. By informing Turner that
he did not have to answer questions, Johnson plainly implied that Turner could
decline the interview and return to his normal life in the prison. A reasonable inmate
in Turner’s position would have understood that he was free to discontinue the
interview and go back to his housing unit. . |

The remaining circumstances do not establish that Turner was in custody. The
questioning was conducted in a soft-spoken manner by two unarmed invesfigators in
a comiortable conference room. Turner was not restrained during the interview, and
prison guards returned hxm to his normal 11v1ng env1ronment at the conclusion of the
meeting. Con31dermg the totallty of the cm‘amstances thie.district court did not err
in concluding that Turner was not “in custody ‘and that there was no violation of the
Miranda rule.

For these reasons, the district court correctly denied Turner’s smotion to

suppress evidence. The judgment of the district court is affirmed.
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I'd ask the Court to deny the motion to suppress,

THE COURT: Thank you. I think we're kind of
wandering into why the Supreme Court may be on to something and
the Court of Appeals on how fact intensive this is and how
there can really be no bright line rule. Many, many, many
things need to be considered and the slight differences in fact
might make a legal difference. With that said by way of
preface, Mr. Ballard, last word. |

MR. BALLARD: Very briefly, Judge. Howes v. Fields
has been talked about a 1ot today and the government cites some
of the facts that are similar in the present case to the
situation that Inmate Fields was placed in, but they overlook
the dissimilarities which are clear. He was told he was free
to leave, Thé government says they were abusive and they
cussed at Ffe1ds. They cussed at Fieids teTling him he could
leave if he didn't want to cooperate. There's nobody that's
more free to leave than Fields, and that's not the case we have
right here. I want to point out in the Howes v. Fields case,
some of those factors that they discuss.

The opinion states they indicate custody. But they were
undercut by the fact that Fields was free to leave. This is a
case where my client was not free to Teave. He was in custody
for all practical purposes, and we'd appreciate you grant the
motion to suppress. Thank you.

THE COURT: Thank you, Mr. Ballard. Counsel, I

Karen Dellinger, RDR, CRR, CCR
United States Court Reporter ,
Karen_De111nger@ARED.uscourts, gov (501)604-5125
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appreciate your work all around the briefing getting ready and
the hand1ing of the hearing, dealing with the witnesses and
each other and with the Court. A1l material things considered,
the motion to suppress is denied. Mr. Ballard, you have made a
valiant effort and well argued the case. But I believe that
the totality of the circumstances, which is, as we all kKnow,
the law that I have to apply. In my mind, the totality of the
circumstances indicate that Mr. Turner was not in custody when
this questioning took place with custody being a legal term of
art,

The cases, of course, made close because Mr. Turner's
incarcerated. He's in prison and his 1iberty is Timited. No
question about it. And some of the factors that thé courts
have identified weigh in favor of this being a custodial
interrogation, but most of them do not. In my view, they
predominate in terms of more voluntariness, and I believe that
Mr. Turner could have either not answered questions or stopped
the questioning, and necessarily that would have -- I just
believe the whole of it is that there's, of course, hydraulic
pressure for him to answer and to cooperate. I think most of
that hydraulic pressure though is being created by the
circumstance of incarceration. So to go through the
nonexclusive factors that the cases identify, and I'm drawing
on the Laurita case, as I said, 821 F.3d 1020, 1024, an Eighth

Circuit decision from 2016,

Karen Dellinger, RDR, CRR, CCR
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Karen_De111nger@ARED.uscourts.gov {601)604-5125

| Appellate Case: 23-3519  Page: éADlgté éiled: 01/19/2024 Entry ID: 5355190



mailto:Karen_Dellinger@ARED.uscourts.gov

S ©® ® N hxA W N -

NNNNI\)N—;_:_\..;_;_A..;.;_\.;
O’l-&(ﬁ)'\)-\O(O(D\IOUU'I-hWM—‘

Case 4:19-cr-00622-DPM Document 67 Filed 01/03/23 Page 111 of 116
111

Mr. Ballard, I just disagree with you. I may be wrong on
the Taw, but I disagree with you about the
conjunctive/disjunctive thing. And so I th{nk I credit and
believe Agent Johnson. 1In general, I found you a credible
witness and a careful witness and a truthful witness, so I
believe you when you tell me that you began by saying
Mr. Turner, you are not in my custody. I'd Tike you to answer
some questions, but you don't have to or words to that effect.
Officer Johnson was clear that he did not say that Mr. Turner
was free to leave but he did tell him that he was not in --
Officer Johnson did -- Agent Johnéon that Mr. Turner was not in
his custody. So that's a bit of a mixture, Mr. Ballard, on
that issue. But a ti1t of the balance toward no custody.

So next is the freedom of movement. Again, there are
some things that tilt in favor of Turner but it predominates 1in
favor of no custody. No cuffs, we don't have anyone secured to
a chair or in leg irons., It's just unclear about whether
officers were present inside the room. They were certainly
outside if not inside because it is clear that Turner couldn't
just wander about on his own, that he was brought to that
conference room. So there's freedom of movement, I think, 1in
the sense of being able to move around in the chair, but not --
I don't think that Mr. Turner could have gotten up and walked

out into the world, but he could never get up and walk out into

the world when he 1is talking to officers, correctional officers

Karen Dellinger, RDR, CRR, CCR
United States Court Reporter
Karen_Del1inger@ARED.uscourts.gov (501)604-5125
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within the prison. .

So to the extent -- I guess what I'm wandering to and not
saying well is to the extent that there was restraint there on
movement, I believe that it's primarily a function of the
incarceration rather than the circumstances of the questioning.
That's your point, Ms. Bryant, about the oddity of talking
about custody in the prison context but I believe the Taw
requires us to. Next on who started all this, Mr. Ballard,

i
you're right, that one weighs in favor of Mr. Turner.

© ©W o ~N OO O s W N

-—

Mr. Turner didn't come to folks and say he wanted to talk. He

-—
N

was fetched, no question about it. So that one weighs for him.

—
N

Strong arm tactics or deceptive strategies employed

-
(o8]

during questioning, no. A hard no. And the lawyers here

—
E-N

gathered and law enforcement, y'all are experienced enough to

-
[&,]

have seen and heard about strong arms and deception. And I

-
()]

didn't -- there's no evidence of any of that. Here again,

—
N

Agent Johnson's demeanor weighs in my mind. You are a soft

-
@

spoken and I say -- I mean this as a compliment, you are gentle

—_
©

in your manner, strong in substance beneath that gentleness but

o
[aw]

you are gentle in manner, Agent Johnson, and I conclude that

N
e

you -- that is the manner that you went about the questioning

N
N

of Mr. Turner that day, so it's the opposite of -- it was a

N
w

gentle arm and you identified yourself and your purpose and I

N
-

didn't hear anything about any deceptive stratagem, any kind of

1ie or shading of things.

N
(62}
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Next, whether the atmosphere was police dominated or not.
This is a very close call in my mind because 1f,you put those
two correctional officers in the room, no question that it is.
If they're not there, there's stil] a sense of domination
because you've got Agent Flint and you've got Agent Johnson
there with Mr. Turner. Agent Johnson is not in uniform, he
doesn't have a side arm, he's not -- he doesn't have a badge
on, he doesn't have an embroidered badge or anything 1ike that.
I did not hear any proof that I recal] about whether Officer
Flint was in uniform or how he appeared that day. I do believe
I heard that he was unarmed. So officials are certainly there
and they are in charge. That one tilts slightly in favor,

Mr. Turner, of you.

If the two correction officers were there, it definitely
tilts in your favor, because corrections officers have uniforms
on and belts and often some thing on the belt. And if there
are two officers in full regalia at the door, then it was
dominated, but I'm not sure that I can go all that way because
of the uncertainty about exactly where they were,

Last factor, Mr. Turner was not placed under arrest. He
was sent back. The physical circumstances we've talked about
and y'all know my view on that. I think, Mr. Ballard, it
weighs in your favor that Mr. Turner's in the pod in the low
unit with 1ots of freedom and has to make his way through

various gates and doors before he gets to the conference roonm.

Karen Dellinger, RDR, CRR, CCR
United States Court Reporter
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And that's a special place. It's 1ike gefting called to the
principal's office, and it's not a good thing when you get
called to the principal's office. Generally you're not getting
good news, I remembervgetting good news on one occasion in
middle school when I got called to the principal’'s office, but
that was the exception. Normally it's not a good thing.

On the other hand, the circumstances of the conference
room itself as you point out, Ms. Bryant, it's not a -- it's
not an 8 by 8 room with a camera up in the corner and the
formica table and two chairs and the paradigm interrogation
room. It's bigger than half the gallery of this courtroom.
There's a long table, windows, comfy chairs, and in fact, as
Agent Flint testified, it was the place utilized by one of my
colleagues to -- has been utilized by one of my colleagues to
hold court at the prison from time to time. I beTieve that
would have been one of our magistrate judges in the prohibited
object cases where the Court sometimes goes on the road and
does those over there. So it was a space capable of being used
as a courtroom, albeit an informal courtroom. ‘

It is a mixed bag of circumstances that point 1in
different directions, but I believe it preponderates in favor
of no custodial interrogation. And as I said, I tried to avoid
it all, but particularly heavy in my view is Agent Johnson and
my conclusion as to how he conducted this questioning and what

he told Mr. Turner at the beginning. We might envision if we
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were being creative an entirely different legal regime here
that created some kind of presumption that if you're
incarcerated and you're questioned, you're in custody unless
the United States proves or whoever proves that you're not.
That's not the legal framework that we are all bound to follow.
There is no presumption and, instead, I'm supposed to look at
everything, and I've tried to do so. |

Mr. Ballard, your record is preserved on behalf of
Mr. Turner. And y'all know the cases that I'm relying on. 1In
addition to Laurita, it's the much cited Howes against Fields.
That's the Supreme Court's decision and Judge Richard Arnold's
opinion in the Chamberilain case, the case that I mentioned
about burden, Jorgensen. And I've benefited from the other
authorities that were cited in the briefs, Mr. Ballard, you're
right about Stanberry, my law clerk found me a copy of it and
| what's in the officer's mind can matter though it doesn't
always matter, but if certain conditions are met, it can
matter. And I have tried to consider that too.

There was some testimohy about that, but both Agent
Johnson and Officer Flint knew that they had Mr. Turner dead to
rights on having a cell phone which is a prohibited object, and
they were trying to get confirmation from him about that, get
him to fess up and see what else they could learn about where
he got that phone and all the circumstances., So that's in

their mind, but I don't believe that it led to a kind of a

Karen Dellinger, RDR, CRR, CCR
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domineering atmosphere where Mr. Turner was subjected to a
custodial interrogation as our law understands that concept.

Mr. Ballard, any request for clarification on the Court's
ruling?

MR. BALLARD: No, Your Honor.

THE COURT: Hs. Bryant, any request for
clarification on the Court's ruling?

MSi BRYANT: No, Your Honor. _

THE COURT: I will enter a one-sentence order that
says for the reasons stated on the record at the conclusion of
this hearing, the motion to suppress is denied. Counsel, I
thank you for your work. My reasoning is not as clear and
beautiful as I would 1ike if I had put it on a printed page,
but your good work allowed me to rule and to get it done so
that we can move on in the case to trial or plea as the case
may be. We're in recess.

(Proceedings adjourned at 12:11 PM.)
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IN THE UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF ARKANSAS
CENTRAL DIVISION

UNITED STATES OF AMERICA PLAINTIFF

V. No. 4:19-cr-622-DPM

DOUGLAS TURNER | - DEFENDANT

ORDER
For the reasons stated from the bench at the conclusion of the
13 September 2022 hearing, Turner’s motion to suppress, Doc. 51, is
denied. |

So Ordered.

D.P. Marshall Jr. 7
United States District Judge
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