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OPINION*

I This disposition is not an opinion of the full Court bursuant to 1.O. P- 5.7
does not constitute binding precedent.
Document: 52. il

PER CURIAM

Zafar Igbal MD appeals from orders dismissing his complaint under Fed.
R. Cic. P. 12(b)(6) and denying his motion for relief that judgement under
Fed. R.Civ P.(60)(b)(3). We will affirm. Igbal is a physician who has faced
allegations of sexual misconduct since at least 2003. That year, Fresenius
Dialysis Center terminated his practice privileges following allegations by
several nurses. In 2016, UPMC Passavant revoked his hospital privileges
following an investigation into allegations by still by another nurse. And
in 2018, Curahealth Pittsburgh. LLC suspended him following an
investigation into allegations by still another nurses. Those allegations
led to his conviction that same year of assault and harassment following
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a bench trial in Allegheny County, Pennsylvania. Finally on November 2,
2020, and following a hearing, Igbal’s license to practice medicine in
Pennsylvania was revoked by Pennsylvania Board of Professional and
Occupational Affairs(“BPOA”) and the State Board of Medicine ("the
Board")- On Igbal' petition for review, the commonwealth Court of
Pennsylvania affirmed. See Igbal Bureau of Pro. & Occupational Affairs.
No- 1190 CD 2020,202WL1131987 (Pa.Commw.Ct.Apr.lS, 2022),
allowance of appeal denied. 286 A.3d 709(pa. 2022). Cert.denied.
1438.Ct786(2023reh’gdenied1438.Ct.1777(2023).
Igbal later filed pro se the civil action at issue here against numerous
defendants, including his two most recent accusers, others who provided
testimony and evidence in his prior proceedings, the BPOA and the Board,
and health care providers that terminated his privileges. 2
Igbal filed suit under 43 USC § 1983 alleging that all these defendants
violated his constitutional rights by either making or acting on the
accusations against him, which he claimed were false. His request for
relief included request for damages, “reversal” of his conviction and
restoration of his license.
All defendants except Kimberley Ferketic filed motions to dismiss. Igbal’s
complaint under Rule 12(b)(6). Igbal responded to each response and other
filings in which he expounded on his claims at length. The district Court
acting though a Magistrate Judge on parties’ consent under 28 USC §
636(c). granted defendants motions and dismissed Igbal’s complaint with
prejudice. Igbal then filed a motion for Rule 60(b)(3). The court denied that
motion, and Igbal appeals both rulings.

1I

need only address two of them. First. the court dismissed Ighal’s claims
against all defendants American Renal Associates LLC(“ARA”) and Dr. C.
Ross Betts under the two-year statute of limitationg that applies to § 1983
actions arising in Pennsylvania. See Kach v. Hose.589 F.3d 626,634(3
Cir. 2009). IThe District Court dismissed Iqbal's claims against Ferketic
(one of his accusers) by order entered October 19.2022, because she passed
away, he filed suit, and he did not name or serve her estate. Igbal does not
challenge or even mention that ruling on appeal, so we do not address it
further except to note that both grounds for dismissal discussed later in
this opinion apply to Ferketic too.

2We have Jurisdiction under USC Section 1291, jurisdiction under 28. We
exercise plenary review of a complaint under Rule 12(6)(6). See Curry v
Yachera. 835 F.3d 373,377 {3d Cir. 201 6}. We review the denial of a motion




under Rule 60(b)(3) for abuse of discretion. See Budget Blinds. Inc. White.
536 F.3d 244,251 (3d Cir. 2008)._ 3
Hose. 589 F.3d 626. 634 (3d Cir. 2009). The court did so because all of
Igbal’s claims against the other defendants accrued at the latest upon the
revocation of his license on November 2. 2020, more than two years before
he filed his complaint on May 17, 2023 and because some had accrued
much earlier including his claims against Fresenius for terminating his
privileges in 2003.

Igbal provides no basis to disturb that ruling. He argues that he is entitled
to equitable tolling because due to the COVID- 19 pandemic. It took the
Commonwealth Court about a year and a half to decide his petition for
review. But as the District Court explained. Igba1’s claims regarding the
revocation of his license accrued when the BPOA and Board it in 2020, not
when the Commonwealth Court affirmed that ruling. See Pakdel v- City
and Cant. of San Francisco. 594 U.S. 474. 475)(2021) (per curiam)
(applying the settled rule that exhaustion of state remedies is not a
prerequisite to an action under 42 US.C. §1983--- outside the prison
context) (cleaned up); Kelly v. City of Chicago, 4 F. 3d 509, 511-13 (7th
Cir, 1993) (holding that § 1983 claim related to revocation of liquor license
accrued license officially revoked and that "[t]he availability of a state
appeals process had no different effect on the accrual date™).

Igbal also argues that these limitations periods should have been tolled
by fraud allegedly committed at the BPOA hearing. But Igbal appears to
mean only that the evidence presented at that hearing was false and he
does not claim to have been unaware of that fact at the time. Nor has he
raised any other persuasive. 4
challenge to the court application of statute of applications. Thus, we
affirm that ruling with the only modification noted in the margin. Second,
the court dismissed Igbal’s claims against ARA and Dr, Betts (and most
other defendants) on the grounds that they are not state actors for the
purpose of § 1983. Igbal’s claims against ARA and Dr. Betts are that they
terminated his minority ownership interest in ARA after his medical
license was revoked. Igbal does not squarely argue the point, but we agree
with the District Court that he has not raised anything suggesting that
this alleged conduct could be deemed state action for purposes of § 1983.
Although Igbal alleges that these defendants terminated his ownership
because the state revoked his license, that fact does not plausibly
transform these defendants ‘wholly private conduct into conduct by the
state as required under § 1983. See Kach. 589 F.3d at 646; Benn v.
Universal Health Sys. Inc., 371 F.3d 165. (3d Cir. 2004). Nor does Igbal
argue that the District Court should have let him amend his complaint on
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this point or that he could allege anything plausibly suggesting state
action as to these defendants if given another chance.
10ne or Iqbal’s claims is that defendants Melissa Smith and Donald Cokus
provided false evidence in the proceeding leading to his 2018 Allegheny
County conviction, this claim will not accrue unless that conviction is
invalidated. See McDonough v, Smith 588 U.S.109.11 5-9(2019) (applying
the delayed-accrual rule of Heck v. Humphrey.512 C, S. 477 (1994), to a
similar claim). Igbal sought such invalidation in his complaint B
requesting that his conviction be "reversed. The proper vehicle for that
request is a habeas petition. not a Section 1983 action. See ids at 118 &
n.6. Nevertheless, because this claim against Smith and Cokus has not et
accrued. We will modify the judgment to reflect that the dismissal of this
claim is without prejudice to Igbal’s ability to assert it if his conviction is
invalidated by other means. See Curt-v. 835 F.3d at 379. But we note that
Smith and Cokus might be immune from this claim to the extent that it is
based on their testimony in court, See Briscoe v. LaHuee 460 C.S. 325. 341-
46 (1983). 5
Finally, Igbal also challenges the denial of
his Rule 60(b)(3) motion, in which he claimed fraud on the court. But as
the District Court explained, Igbal appears to claim only that certain
defendant committed "fraud" by presenting false evidence in his prior
proceedings. Igbal cannot proceed with those claims for the reasons
explained by the District Court and as discussed herein, and he did not
raise anything in his Rule 60(b)(3) motion even arguably requiring a
different result.

I11
For these reasons. We will affirm the judgment of the District Court as
modified 3 of this opinion. 6



24-1077
Document: 57 Pagel
Date Filed: 09/03/2024

UNITED STATES COURT OF APPEALS FOR THE THIRD CIRCUIT
No. 24-1077 ZAFAR IQBAL. Appellant BPOA, PA STATE BOARD OF
MEDICINE: CHIEF DONALD K. COKUS, North Fayette Township
Police Department, City of Pittsburgh. CURAHEALTH PITTSBURGH,
LLC; STEVEN JONES, MD; PHILIP POLLICE, MD; MICHAEL WEIS,
MD; A. D. LUPARIELLO, MD; KIMBERLEY FERKETIC+, MELISSA
SMITH: C. ROSS BETTS, MD; UPMC PASSAVANT
HOSPITAL.AMERICAN RENAL ASSOCIATES. LL.C; FRESENIUS
MEDICAL CARE, INC.

(W.D. Pa. No. 2-23-¢v-00832)

Present: A. FREEMAN, Circuit Judge.

Motion by Appellant Zafar Igbal to File Exhibits to Petition for
Rehearing2. Supplemental Motion by Appellant Zafar Igbal to File
Exhibits to Petition for Rehearing.

Respectfully.

Clerk JK ORDER The foregoing motions are granted.

By the Court,

s/ Arianna J. Freeman Circuit Judge Dated: September 3, 2024JK/cc:
Zafar Igbal All Counsel of Record

Case 24-1077
Document: 59 1
Date 11/01/2024
UNITED STATES COURT OF APPEALS FOR THE THIRD CIRCUIT
No. 24-1077
ZAFAR IQBAL, Appellant v.
BPOA PENNSYLVANIA STATE BOARD OF MEDICINE, ET Al
On Appeal from the United State District Court for the Western District
of Pennsylvania DC Civil No2:23-cv-00832

SUR PETITION FOR REHEARING
Present: CHAGARES, Chief Judge, JORDAN, HARDIMAN, SHWARTZ,
KRAUSE,RESTREPO, BIBAS, PORTER, MATEY, PHIPPS, FREEMAN,
MONTGOMERY-REEVES, and CHUNG, Circuit Judges .The petition
for rehearing filed by Appellant in the above-captioned case having been
submitted to the judges who participated in the decision of this Court
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and to all the other available circuit judges of the circuit in regular
active service, and no judge who concurred in the decision having asked
for rehearing, and a majority of the judges of the circuit in regular
service not having voted for rehearing, the petition for rehearing by the
panel and the Court en banc is denied.

By the Court,

s/ Arianna J. Freeman

Circuit Judge Dated November 1, 2024kr/kj/ cc Zafar Igbal




Appendix B

1. Reproduced Document related to Jurisdictional Statute of limitations.

a. Partial Reproduced Telephone Hearing Scheduling order by Jacob Herzing, PA
Department of Human Services, Bureau of Hearings and Appeal, BHA Docket
number 007-22-009. Medical assistance Preclusion dated 12/3/2024. Document 30
“A hearing will be held by telephone and will begin at 3.00 pm on January 21,2025.
....... Jacob Herzing Esq.”

2.Documents related to Chief Cokus perjury and Fifth amendment
violations at BPOA Hearing 2/27/2020.

A. Partial reproduced Affidavit(SC appendix #96,97) which was read verbatim in
petitioner’s Criminal trial downloaded

from SC case 22-624 appendix # 89, Reproduced Transcript of now Chief Cokus and
Petitioner’s Criminal Trial Transcript CP-02-CR-0003120-2018 page 10 lines 20
... I'will proceed to read the affidavit of probable cause which states that, Your
Honor, you affiant is a Corporal Donald K Cokus ............ ‘page 11, line 25.

There was no mention of any physical injury stated by Cokus as written by
Kimberley Ferketic in her first written statement. This statement of Chief
Cokus became perjurious after his testimony at the BPOA Hearing as
below.

b. Reproduced Transcript SC appendix #89, 2/27 page 83 lines 11. ‘Q. what
happened to first statement that he gave you?15. A. I disposed it off after I read
it...." 2/27 SC appendix # 94 page 87 lines 3. ‘Q. Okay
going back, how did you dispose of the statement? The first statement? 6.A. The
first statement? 8.A. I either tore if up and threw it in the garbage can.’ 2/27 SC
appendix SC appendix #93 page 84 lines: ‘1. A.... which she alleges that there was
ultimately bruising. We did not see’

c: REPRODUCED TRANSCRIPT OF COERCED CONFESSION:

2/27-page 84 Line 20: So 1 provided him the same blank document that he
was provided initially, and he wrote the second statement which was
much closer to what his verbal statement was to me.




3. Reproduced Documents related to Kimberley Ferketic impeached
testimony at BPOA Hearing 2/27/2020

a. Reproduced Transcript SC appendix # 82, 2/27 page 126 lines 9. A. ‘My right
breast is starting to bruise....” SC appendix # 85, 2/27 page 128 lines 17-18 Q. ‘where
1s the blood-stained shirt now? Line 19 A. The detective took it.’

b/cKimberley Ferketic Written statements 5 (2 pages) and 6(one page). The first
written statement (5) page 2 ...... and my right breast started to bruise. It is very

Page 6 dated 12/5/2017. “p hysical injury statement deleted. Both statements
were concealed by Curahealth from petitioner’s Criminal trial.

4. Reproduced documents of UPMC unsuccessful attempt to deny

petitioner opportunity to practice in 2008.

a. Unprovoked and without any complaint UPMC denied hospital privileges
renewal 10 A on January 3, 2008.

b. A Hearing panel (10 B) overturned the medical executive decision on April 21,
2008. ‘The hospital panel; concluded that recommendation made by the MEC was
capricious and not supported by substantial evidence.

5.Reproduced Documents related to Melissa Smith and Police Officer
Lawrence Itri who testified at BPOA Hearing 2/26/2020.

a. Transcript from Melissa Smith testimony: SC appendix # 2/26 page 50 lines
21”Q. And did you report this to the police? 22. A. Yes. I believe a couple of days
later.” Page 79 lines 19. Q. Mrs. Smith, you said you went to the police the next day?
21. A. T believe it was a couple of days later’

This is entirely false as depicted in police report document partially
reproduced here original uploaded in case no 22-624 and a copy submitted.

b. Police report SC appendix #65 Incident 201508331M8358 report written by
Sergeant Lawrence Iri on 8/29/2015 at 15:49, this was 28 days later than the day of
incident 08/01/2015.

c. Sergeant Itri testimony SC appendix # 58 2/26 page 122 lines, 23. ‘Q. ... the time
reported is 8/29/2015 at 15:49? 25 ‘. A. Yes. That the time I took the report.” SC
appendix 59. 2/26-page 123 line 6 ‘A. Yes. That is first time I h’'ve seen them’.



d. Reproduced Documents from UPMC Hospital Investigation Committee.

SC appendix # 70,71 pages 5,6 There is hourly watch documented from 8/1/2015 to
8/5/2024, it does not show that Melissa Smith any time contacted Police.

e. Reproduced Document from investigation Committee report.

SC appendix # 72, page 12 line 12 ‘The only tape available which showed outside of
elevators on the first floor of the hospital was from PNC ATM machine. Page 12
line 15, there are multiple instances for a short period of time, the elevators are not
visible, and someone is blocking the view.

fPhoto evidence that 10D, there is Hospital surveillance camera directly above first
floor elevators.

g. On February 19, 2016, telephone conference call (10 E) with security revealed
that there was hospital unhindered surveillance tape available. Hospital refused to
share the tape.

h Reproduced transcript of Dr. Pollice which confirms Spoliation of vide
evidence.

2/27-page 32 line 3-6,Hearing Examiner: ‘Okay to your knowledge, was there any
other videotape available to you- for you to review beyond the PNC Bank tape?
Line 8. The witness Dr. Pollice: So yes. I believe that UPMC also has video cameras
in that area. I also believe that by the time we tried to obtain those video tapes,
they had already been overwritten

i.Reproduced portion of UPMC byvlaws which govern Hearing panels (10

F).
1.No. 7. D.8. Post Hearing Statement.

Each party shall have the right to submit a written statement, and the Hearing
panel may request that statement be filed, following close of the hearing.

k. Reproduced emails where President-lawyer ruled against written

statement to be given to the hearing panel from the petitioner, violating

his First Amendment Rights.

UPMC and the President lawyer refused petitioner to file a written statement
which contained above spoliation of video evidence.

(13) ‘As I have already ruled. I sustained ms. Lapenta’s objection to aspects of your
statement. So, unless the objection is withdrawn, or you make
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edits.... Your statement would not be given.

5. Reproduced documents for Fresenius Medical Care (FMCQ).

a. Document labelled as (14 A) and referred as R-15 (uploaded as SC appendix 103
in 22-624 case)

S However, we feel that charges of sexual harassment are not substantiated...’
April 4, 2003.

b. Letter dated April 21, 2003 (14 C) demanding to try the same charges again......
Dr. Igbal should present himself for an interview with appropriate company
personnel”.

c. Response Letter (14 D) dated April 28, 2003, by Attorney Alan Baum. ‘Governing
body on April 4, 2003, ruled in favor of Dr. Iqbal. If your investigation was not
complete, FMC has no right to suspend and terminate Dr. Igbal privileges.’

d. Document (14 E) Immediate suspension and Termination of FMC privileges
dated May 1, 2003, by an Executive order of Medical Director.

e. Reproduced Document (14 F) dated 10/13/2003.
National Practitioner Data Bank DCN 5500000039647565
‘Privileges were immediately and permanently suspended...’

Same charges and same witnesses were used as of April 4, 2003, Hearing. Petitioner
contends this violated his Fourteenth Amendment Rights.

e. Reproduced Final order BPOA pages 5 foot not 9 and page 6 lines 8-18.

Final Order: ‘Admitted loosing privileges at Fresenius Medical Care in 2003 as a
result of sexual harassment allegations.

‘On April 4, 2003...there is insufficient grounds for sexual harassment.... the sole
purpose was to lay foundation and provide full picture....”

Petitioner contends that even he was exonerated, of same charges earlier, which were
retried and resulted in his loss of privileges which violated Fourteenth amendment
rights and both BPOA and FMC used it to smear petitioner’s reputation.



6. Reproduced Documents for ARA/Betts.

a. Document (15*) shows petitioner share of 10%, this has been forcibly reduced
from 15%.

Third Circuit and DCWPA dismissal with prejudice had these shares being
confiscated illegally by ARA.

b. Document (15 E), petitioner filed grievance report but without avail, his 15%
shares were not restored.

c. ARA and Dr. Betts excluded petitioner from Butler Market (15 A, B, C, D).
Ilegally keeping information from Hearing panel and then modifying
questionnaire’s question number V. (adding dialysis clinics) yet still denying
privileges on technicality.



Appendix C
COMMONWEALTH OF PENNSYLVAN IA DEPARTMENT OF STATE

BEFORE THE STATE BOARD OF MEDICINE

Commonwealth of Pennsylvania Bureau of Professional and Occupational Affairs Case
No.: 17-49-14398

Vs.
Zafar Igbal, M.D.

Respondent

FINAL MEMORANDUM OPINION AND ORDER ADOPTING HEARING
EXAMINERS PROPOSED ADJUDICATION AND ORDER AND ADDRESSING

EXCEPTIONS

At its September 2, 2020, Board meeting, the State Board of Medicine (Board)
considered the entire record established before the hearing examiner in this case,
including the proposed history. findings of fact conclusions of law and discussion in the
hearing examiner's Proposed Adjudication and Order issued on J uly 17, 2020. In
addition, the Board considered the Brief on. Exceptions to the Hearing Examiner 's
Proposed Adjudication and Order (Brief on Exceptions) filed by Zafar Igbal, M.D.
(Respondent) on August 3, 2020.

It is consistent with Board's authority under the Medical Practice Act of 1985 and the
Administrative Agency Law, 2 Pa. C.S. S 504, for the Board to adopt the hearing
examiner's proposed findings of fact, conclusions of law and discussion if the Board
determines that they are complete, and the evidence supports them. Having reviewed
the entire record, the Board concludes that the evidence and the law support the
hearing examiner's proposed findings of fact, conclusions of law and discussion and
incorporates them as if set forth fully in this Final Memorandum Opinion.

Prothonotary Filed Om Nov 02, 2020, 12:03 PM
Act of December 20, 1985. PL. 45 7, No. 112, as amended, 63 P.s. 422.1 -422.51 a.
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and Order. The Board adds the following discussion to address the exceptions raised in
Respondent's Brief on Exceptions.

In his Brief on Exceptions, Respondent outlines several exceptions to the hearing

examiner's Proposed Adjudication and Order. In his first two exceptions, Respondenf
takes exception to the hearing examinerts credibility determination as it relates to his
two accusers, M.S. and K In his third exception, Respondent takes exception to the
credibility of the testimony of Detective Donald Cokus as it relates to the criminal
proceedings in this matter. Finally, in his fourth and fifth exceptions, Respondent
provides an explanation of his prior relationship with a 2012 complainant, Ms. S. and
provides further information on the "Fresenius Incident in 2002."” See Brief on
Exceptions at para. 1-5.

The Board begins by noting that "[any participant who wishes to appeal all or part of
the Hearing Examiner's proposed report to the Board must file exceptions in the form
of a Brief on Exceptions with the Prothonotary of the Department of State within 30
days after the date of mailing shown on this proposed report in accordance with the
General Rules of Administrative Practice and Procedure at 1 Pa. Code 35.211-214."
Arowosaye v.Bureau of Professional and Occupational Affairs 2017 WL 1 152561 (Pa.
Cmwlth. 2017) Specifically, the Brief on Exceptions shall contain the following: a short
statement of the case, a summary of the basic position of the party filing, the grounds
upon which the exceptions rest and the argument in support with appropriate
reference to the record and legal authorities. I Pa. Code 35.212.

In response to Respondent's first three exceptions, the Board concludes that the
Proposed Adjudication and Order correctly states that in an administrative proceeding,
the fact finder determines questions of credibility of witnesses and weight of evidence.
See e.g Neva v. Department of Public Welfare 551 A.2d 354 (Pa. Cmwlth.
1988)(determination of credibility of witnesses in health care providers' appeal is the
province of the fact finder.) Additionally, the fact finder "need not provide specific
reasons for finding one witness credible over the other.": Sunoco Inc. v. Department of
Environmental Protection 864 A.2d 960 (Pa. Cmwlth. 2005) The reviewing courts do not
accept invitations.to re-evaluate evidence and credibility determinations. Id.

In attacking the both the victim’s credibility and the detectives ‘credibility in his Brief
on Exceptions, Respondent argues that it was "extremely clear" that the three key
witnesses "lied under oath making their accusation probative values not beyond a
reasonable doubt." See Brief on Exceptions, pg. . However, the normal burden of proof



for most administrative actions is the preponderance of the evidence standard. Samuel
J. Lansberry In v. Pennsylvania Public Utility Commission 578 A.2d 600(Pa. Cmwlth.
1990), petition for allowance of appeal denied, 529 Pae 654, 602 A.2d 863 (1998); see
also North American Coal Corp. v. Air Pollution Commission 279 A.2d 356 (Pa.
Cmwlth. 1971) citing In Matter of Leopold, 366 A.2d 227 (Pa. 1976).

In Lepold, the Pennsylvania Supreme Court was faced with the issue of what standard
of proof to apply when conducting a de novo review of the recommended disbarment of

an attorney. Rejecting the contention that the "beyond a reasonable doubt" standard
should be used, the Pa. Supreme Court stated that "[wlhile we recognize the severe
impact that such sanctions may have on an individual's career, we are also mindful of
our duty to uphold the integrity of the Bar.” Suber v. Penn Ivania Com *n on Crime
and Delinquency 885 A.2d 678 (Pa. Cmwlth. 2005) citing Leopold Accordingly, the
Court concluded that use of the preponderance of the evidence standard is necessary as
it had been consistently utilized in disciplinary cases through the years. Id. citing
Ruane v. Shippensburg University, 871 A2d 859 (Pa. Cmwlth. 2005)(holding that the
proper standard for a student suspended for sexual assault was "preponderance of the
evidence" standard), Boguslawski v. Department of Education, 837 A.2d 614 (Pa.
Cmwlth. 2003) (reaffirming and holding that preponderance of evidence was the correct
standard to be applied in - teacher discipline cases).

3.

The Board notes that the hearing examiner began the proposed discussion by clearly
and accurately outlining that the correct burden of proof to be applied in this
administrative proceeding is the preponderance of the evidence standard. Next, the .
hearing examiner provides a lengthy discussion on the credibility of the witnesses and
weight of the evidence and cites to the controlling case law on that issue. The Board
concludes that the hearing examiners proposed discussion on burden of proof and
credibility is precise and complete. Accordingly, Respondent's first three exceptions,
relating to the credibility of M.S., K.F. and Detective Cokus are without merit.

In his fourth and fifth exceptions, Respondent provides additional explanations
regarding a 2002 sexual harassment complaint against him while employed at the

Fresenius Dialysis Center and a 2012 complaint against him while employed at UPMC.
Specifically, in his fourth exception, Respondent states that, "I had a purely platonic
relationship with "Ms. S" with a small altercation in 2012. I was extremely contrite and
have not spoken to her since. She did not appear at the hearing.” See Brief on



Exceptions at para. 4. In his fifth and final exception Respondent states, "attached are
documents which show exoneration initially. The instigating event was my breakup
with a group and starting a new dialysis clinic. I was readmitted to the clinic once new
administration took over.” See Brief on Exceptions at para 5. Respondent attaches
exhibit R-15 in support of his fifth exception. This exhibit is the Governing Body
Committee Decision Dated April 4, 2003, which found sufficient : grounds for revocation
of Respondent's staff privileges based on his progress notes, history and physicals, long
and short-term care plans and physician orders. The Committee further found that the
charges of sexual harassment were not substantiated. See Exhibit R-15.2

The Board notes that Respondent uses the complainant’s full name but for sake of
privacy, the Board has used the complainants initials.

4

The Board notes that Respondent's statements in his fourth and fifth exceptions do not
specifically cite to any proposed finding, conclusion or discussion within

the Proposed Adjudication and Order to which he takes exception as required by the
General Rules of Administrative Practice and Procedure However, for the sake of
completeness. The Board will treat these general statements as exceptions to the only
areas of the proposed report that address these incidents. In the Proposed Adjudication
and Order, at findings of fact 41 through 43, the hearing examiner found as fact the
following related to the investigation of the MS. complaint:

41. The Investigating Committee considered the incident involving MSS. as well

us previous incidents involving Respondent from 2003 (involving multiple complaints
at the Fresenius Dialysis Center)9, 2012 (involving unwanted physical contact of a co-
worker nurse. A.S.) IO and 2013 (involving patient complaints).

N.T. 2/27/20 at pp. 286-287, 292; Exhibit c-8e

42. "The Investigating Committee conducted a thorough investigation and

recommended that Respondent's medical staff and clinical privileges be revoked
because he violated UP MCs policies. including the Code of Conduct and

Harassment-Free Workplace Policy. N.T. 2/26/20 at pp. 182-183; Exhibit C-9.



43. Based upon the results of that investigation. the unanimous vote of the Medical
Executive Committee was to revoke Dr. Igbal's medical staff and clinical privileges.
'N.T. 2/26/20 at P. 186. See Proposed Adjudication and Order al pg 9.

Proposed finding of fact number 41 contains two footnotes (FN 9 and FN 10) which
describe the 2003 and the 2012 incidents. Footnote 9 and 10 states as follows °

9"Dr. Iqbal admitted to losing his privileges at the Fresenius Dialysis Center in 2()()3 as
a result of sexual harassment allegations. "The complainants in that case were all
nurses. N.T. 2/27/20 at pp.

467-470. Although the Fresenius allegations are not the basis for the present OTSC

before the Board, the allegations are material to the extent they were a factor considered
by UPMC in its decision to revoke Respondent’s medical staff and clinical privileges.

10The 2012 incident involved Respondent’'s unwanted

physical with nurse A. S. That unwanted physical contact resulted in a

"collegial intervention” by UPN + IC personnel including Dr. Rupa Mokkapatti, the
Chair of Medicine at UPMC Passavant (who testified in person at the hearing in this
matter. N.T. 2/26/20 at pp. 25-26; 28-31: Exhibit C-I and C-2). Although the 2012
unwanted contact with nurse A.S. is not the basis for the present OTSC before the
Board, it is material to the extent it was a factor considered by U PMC in its decision to

revoke Respondent's privileges.
5
See Proposed Adjudication and Order at pg 9, FN 9. 10.

The hearing examiner made no other reference to the 2003 and the 2012 incidents in
the Proposed Adjudication and Order. The Board has reviewed the entire record of this
matter, including the transcript of testimony. The Board notes that the hearing
examiner properly considered the testimony concerning the 2003 and 2012 incidents as
they related to the investigation of M.S.'s complaint against Respondent and not : as
violations themselves. The hearing examiner's proposed findings of fact 41

through 43 accurately reflect the testimony provided by several of the Commonwealth's
witnesses. The Board recognizes Exhibit R-15 contains the conclusion of the Governing
Body Committee Decision, on April 4, 2003, that there were insufficient grounds for a
finding of sexual harassment based on Respondent never being warned, notified
or counseled about the allegations of harassment against him. However, the Board



concludes that the 2003 finding is irrelevant to these proceedings as Respondent is not
charged with a violation related to that complainant. The sole purpose of the
introduction of this evidence was to lay the foundation and provide the full picture of
UPMCts investigation in the current M.S. matter. Therefore, Respondent's fourth and
fifth exceptions are without merit.

While Respondent does not raise an exception to the hearing examiner’s proposed
penalty, the Board concludes that the imposition of a civil penalty is not

necessary in this matter. The revocation of Respondent’s license is enough to further
the Board's specific goal of protecting the public health and safety. In conclusion, the

Board finds that the evidence and law support the hearing examinerts Proposed
Adjudication and Order and that the issues raised in the Commonwealth's Brief on
Exceptions are without merit.

Wherefore, the following substitute Final Order shall issue:

COMMONWEALTH OF PENNSYLVANIA

DEPARTMENT OF STATE

BEFORE THE STATE BOARD OF MEDICINE

Commonwealth of Pennsylvania,

Bureau of Professional and Occupational Affairs.

Case No.:  17-49-14398 vs.

Zafar Igbal, M.D.

Respondent

FINAL ORDER

AND NOW, this 2nd day of November 2020, upon consideration of the foregoing

findings of fact, conclusions of law and discussion, it is ORDERED that the license : to
practice



medicine and surgery issued to Respondent, Zafar Igbal, MD., license no. MD044624E
1S

REVOKED.

This Order is effective immediately. The sanction will become effective thirty (30) days
from the mailing date of this order, namely December 2, 2020. BY ORDER:

BUREAU OF PROFESSIONAL AND STATE BOARD OF MEDICINE
OCCUPATIONAL AFFAIRS

K. KALONJI JOHNSON, MARK B. WOODLAND, M.S., M.D.
COMMISSIONER CHAIR



APPENDIX D

IN THE COMMONWEALTH COURT OF PENNSYLVANIA
Zafar Igbal, Petitioner V

Bureau of Professional and Occupational Affairs,

State Board of Medicine,

ORDER

AND NOW, this 18th day of April, 2022, the November 2, 2020, order of the State
Board of Medicine revoking Dr. Zafar

Igbal's license to practice medicine in Pennsylvania, is AFFIRMED.
s/Christine Fizzano Cannon

CHRISTINE FIZZANO CANNON, Judge

Order Exit 04/18/2022

IN THE COMMONWEALTH COURT OF PENNSYLVANIA
Zafar Igbal,

Petitioner

Bureau of Professional and

Occupational Affairs,

State Board Of Medicine,

Respondent 4:

No. 1190 C.D. 2020 Submitted: February 4, 2022

BEFORE: HONORABLE PATRICIA A. McCULLOUGH, Judge
HONORABLE CHRISTINE FIZZANO CANNON, Judge HONORABLE LORI A.
DUMAS, Judge

OPINION NOT REPORTED



MEMORANDUM OPINION
* BY JUDGE FIZZANO CANNON FILED: April 18, 2022
Zafar Igbal (Dr. Igbal) petitions for review of the November 2, 2020, order of the

State Board of Medicine (Board) revoking his license to practice medicine in
Pennsylvania on the basis of multiple incidents of unwanted sexual advances
toward nurses and medical support staff. The Board concluded that revocation is
warranted because Dr. Igbal's conduct violated the prohibition on immoral and
unprofessional conduct set forth in the Medical Practice Act of 19851 (MPA) and its
associated regulations. Upon review, we affirm.

Act of December 20, 1985, P.L. 457, as amended, 63 P.s. 422.1-422.53.

I. Background and Procedural Posture Dr. Igbal has been a licensed medical doctor
in Pennsylvania since 1990 and specializes as a nephrologist. Hearing Officer's Op.,
7/17/20, at 5; Certified Record (C.R.) #23. In 2003, Dr. Iqbal lost his practice
privileges at the Fresenius Dialysis Center after allegations of sexual harassment
by several nurses. Id. at 9 & n.9. In 2012, after an incident involving unwanted
sexual contact with a nurse when he was practicing at UPMC Passavant (UPMC),
Dr. Igbal recéived a warning but no formal discipline. Id. at 9 & n. 10.

On August 1, 2015, while still at UPMC, Dr. Igbal made unwanted physical
advances toward a nurse, M.S.,2 in an elevator, by kissing her and putting his
tongue in her mouth; she reported it to her superiors the same day. Hearing
Officer's Op. at 5-7. After an investigation and internal proceedings, UPMC's board
of trustees revoked Dr. Igbal's hospital privileges as of March 17, 2016. Id. at 7-10.

Them on November 7, 2017, while working for Curahealth in Oakdale, Dr. Igbal
sexually assaulted a medical records clerk, K.F., who reported it to the police on
November 9, 2017. Id. at 10-12. Dr. Igbal was suspended from Curahealth and after
a bench trial on November 20, 2018, he was convicted of one count of simple assault
«(a second-degree misdemeanor) and three counts of harassment (a third-degree
misdemeanor);3 he was sentenced to five years of probation. Id. at 12-13.

In November 2019, the Bureau of Professional and Occupational Affairs (Bureau)
filed an Order to Show Cause (OTSC) against Dr. Igbal, alleging that in association
with the M.S. and K.F. incidents, he was being charged with seven counts of
unprofessional and/or immoral conduct in violation of the MPA and its

2 For confidentiality purposes, the victims' names are limited to their initials.

3 seel18Pa.C.S. 2701(a), 2709. 2



regulations. OTSC, 11/8/19, at 2-11; C.R. #1. The OTSC advised Dr. Iqbal that his
state medical license could be revoked and he could be assessed civil fines of up to
$10,000 per violation. Id. at 11-12.

At hearings on February 26-27, 2020, two UPMC doctors testified about the 2012
incident. M.S. testified about the 2015 incident, as did two of her superiors, as well
as two doctors involved in UPMC's investigation, two police officers, and the
professional conduct investigator who worked on M.S.'s report. K.F. testified as

to the 2017 incident, as did the police officer and the professional conduct
investigator who investigated it. The Bureau also presented an expert on medical
ethics and conduct.

Dr. Igbal testified that the M.S. incident was not an unwanted advance. He had
suggested to her that they speak privately about her personal "problems" after he
finished with his patients. Notes of Testi}lony (N.T.), 2/27/20, at 433. They first
went to a seating area on the fifth floor away from the nurses' station, then to the
elevator for more privacy. Id. at 436. She was upset and tearful and since they knew
each other, he gave her a hug and a peck on the cheek. Id. at 437-39. In the
elevator, they went up and down to various floors because they were confused, then
when they returned to the fifth floor and were exiting the elevator, he gave her a
hug, his lips accidentally brushed against hers, then they went in different
directions. Id. at 441-42. He denied putting his tongue in her mouth or throat. Id. at
444 &487.

Dr. Igbal acknowledged that when UPMC leadership asked if he kissed M.S., he
said he had, even though it was accidental, because he wanted to be truthful, but he
had not known the nature of the allegations against him when he admitted to
kissing her. N.T., 2/27/20, at 443, 486 & 495. He acknowledged telling them that his
actions towards M.S. were inappropriate. Id. at 485-86. Nevertheless, he

3

believes M.S. has lied about it being non-consensual. Id. at 561. He confirmed that
he had been warned after the 2012 incident. Id. at 488-93. He also believed that
better video of the incident existed and would have cleared him, but it was
"obstructed" and never shown to the UPMC investigative panel. Id. at 558 & 564.

With regard to K.F., Dr. Igbal admitted that he kissed her and touched her breasts
but stated that she consented and put his hand on her breasts. N.T., 2/27/20, at 445.
He believed they were going to have an extramarital affair and that she wanted to
go out and have a good time with him; he maintains that she is lying about the
encounter being non-consensual. Id. at 446, 461 & 560. He acknowledges that he

3



was convicted of charges arising from the incident, but criticized Detective Cokus,
the investigating police officer, for having misled him about there being video of the
K.F. incident and for tearing up his first written statement suggesting that the
incident had been consensual. Id. at 453, 464, 483, & 558.

Dr. Igbal acknowledged that his practice privileges at Fresenius were revoked in
2003 after several allegations of sexual harassment by nurses. N.T., 2/27/20, at
468+ 69. He stated that he has had about 15 extramarital affairs, about half with
women from his medical workplaces who were nurses or support staff. Id. at 471-76.
He maintained that in the past, allegations of sexual harassment have been lodged
against him after an affair soured. Id. at 552-53.

Dr. Igbal agreed that if he had acted in the way M.S. and K.F. alleged and the

- incidents had been non-consensual, it would have been improper in the hospital
workplace setting. N.T., 2/27/20, at 500-01. He acknowledged that he had an
Opportunity for a further hearing before the UPMC Medical Committee, but refused
to attend because he was not given video that he believes would have cleared him.
Id. at 569-71.

4

The hearing officer credited M.S. and R.F. and described their testimony as
consistent, credible, and corroborated: "More specifically, their body language, tears,
as well as the tone and tenor of [their] voice[s] lent credibility to the veracity of their
testimony." Hearing Officer's Op. at 17. The hearing officer also credited the
Bureau's additional witnesses and discredited Dr. Igbal. Id. The hearing officer
therefore concluded that Dr. Igbal had violated the MPAs prohibition on
unprofessional and immoral conduct as to the M.S. and K.F. incidents. Id. at 18-28.
Weighing the seriousness of Dr. Igbal's offenses with the lack of any "meaningful"
mitigation evidence, the hearing officer concluded that Dr. Igbal's medical license
should be revoked.4 Id. at 28-30 & Order. The Board adopted the hearing officer’
opinion in full. Board's Op., 11/2/20; C.R. #30. Dr. Igbal then petitioned this Court
pro se for review.5

I1. Parties' Arguments

Dr. Igbal argues that the Board's revocation of his medical license was arbitrary
and capricious. Dr. Igbal's Br. at 3. He claims that M.S. should not have

been found credible because she stated in her testimony that she reported the
August 1, 2015, incident to the police several days after it occurred, but the police
report taken by Sergeant Itri was taken several weeks later on August 29, 2015. Id.

4



4 The hearing officer also imposed a civil penalty of $1,000 against Dr. Iqbal.
Hearing Officer's Order. The Board reversed the penalty sua sponte, explaining that
revocation of Dr. Igbal's medical license was sufficient to ensure public health and
safety, and it is not at issue here. Board's Op., 11/2/20, at 6.

5 Dr. Igbal's petition for review was filed on November 23, 2020. He then filed
amended petitions for review on January 19, 2021, and February 3, 2021. This
Court struck those filings as they sought to add new claims not contained in the
original petition and the appeal period from the Board's determination had lapsed.
Order, 2/3/21, & Order, 2/4/21 (citing Pa.R.A.P. 1513(d)(5)). We therefore consider
only the merits of Dr. Iqbal’s original petition.

5

He claims that the settlement funds M.S. received from her lawsuit against him and
UPMC arising from the incident were fraudulently acquired. Id. at 9.

Similarly, Dr. Igbal claims that R.F. should not have been found credible, because
she stated that Dr. Igbal had blood on his shirt that stained her shirt during the
November 7, 2017, incident and that she gave her shirt to the police, but Detective
Cokus testified that she did not give him the shirt; Dr. Iqgbal asserts that R.F. lied
about the shirt and therefore falsified evidence against him. Id. at 4-5 & 9.

Dr. Igbal claims that Detective Cokus likewise should not have been found credible,
because he admitted misleading Dr. Igbal during their interview by stating he
would be reviewing video of the R.F. incident that ultimately did not exist and also
" acknowledged disposing of Dr. Igbal's initial written statement that asserted the
K.F. incident had been consensual. Id. at 6-7. Dr. Igbal asserts that his subsequent
admission to Detective Cokus that the incident was not consensual was therefore a
product of duress and obstruction of justice, such that his criminal convictions
arising from the R.F. incident were invalid. Id. at 7-8. He adds that the hearing
officer deliberately excluded an allegedly exculpatory report by Dr. Wettstein, a
forensic psychologist who examined Dr. Igbal in June 2017 as part of the Bureau's
investigation of the M.S. matter. Id. at 9. He asks this Court to reinstate his
medical license, overturn his criminal convictions, and institute criminal
proceedings against M.S., K.F., and Detective Cokus. Id. at 9.

The Bureau responds that the Board's decision to revoke Dr. Igbal's medical license
was supported by substantial evidence of record and that Dr. Igbal



has not established that the revocation was either arbitrary or capricious. Bureau's
Br. at 12. The Bureau notes that the hearing officer applied the appropriate
preponderance of the evidence standard rather than the criminal standard of proof

6

beyond a reasonable doubt, and that any discrepancies in M.S. and K. F.'s
testimony were ancillary to the main issue of whether the assaults occurred. Id. at
15. The Bureau avers that Dr. Igbal's attempt to discredit Detective Cokus is
likewise immaterial in light of the extensive evidence that Dr. Igbal committed the
actions that led to his criminal conviction arising from the K.F. incident. Id. at 20-
21.

II1.. Discussion

Physician disciplinary sanctions are within the Board's discretion and must be
upheld unless the Board acted in bad faith or fraudulently or the sanction
constitutes capricious action or a flagrant abuse of discretion. Slawek v. State Bd. of
Med. Educ. & Licensure, 586 A.2d 362, 364-66 (Pa. 1991); Tandon v. State Bd. of
Med., 705 A.2d 1338, 1346 (Pa. Cmwlth. 1997). Generally, a reviewing court may
not substitute its judgment for that of the agency whose decision is being reviewed.
Slawek, 586 A.2d at 365-66. This Court's review is therefore limited to determining
whether constitutional rights have been violated, whether the findings of fact are
supported by substantial record evidence, and whether errors of law have been
committed. Gleeson v. State Bd. of Med., 900 A.2d 430, 435 (Pa. Cmwlth. 2006). The

Board is the ultimate fact finder and may accept or reject the testimony of any
witness in whole or in part, and this Court is bound by those determinations. Ids .
Thus, when reviewing a decision by the Board, this Court may not re-weigh the
evidence which was presented or judge the credibility of witnesses. Id.

The Board is charged with the responsibility and authority to oversee the medical
profession and to determine the competency and fitness of an applicant

6 "Substantial evidence is such relevant evidence that a reasonable mind might

accept as adequate to support [a] conclusion.” Taterka v. Bureau of Pro. &
Occupational Affs., State Bd. of Med., 882 A.2d 1040, 1044 11.4 (Pa. Cmuwlth. 2005).

7

to practice medicine within the Commonwealth. Barran v. State Bd. of Med., 670
A.2d 765, 767 (Pa. Cmwlth. 1996). Section 41 of the MPA, titled "Reasons for
refusal, revocation, suspension or other corrective actions against a licensee or

6



certificate holder," states that the Board "shall have authority to impose
disciplinary or corrective measures on a board-regulated practitioner for any or all
of the following reasons":

(6) Violating a lawful regulation promulgated by the board or violating a lawful
order of the board previously entered by the board in a disciplinary proceeding.

(8) Being guilty of immoral or unprofessional conduct. Unprofessional conduct shall
include departure from or failing to conform to an ethical or quality standard of the
profession. In proceedings based on this paragraph, actual injury to a patient need
not be established. 63 P.S. S 422.41(6), (8). The Board's regulations further provide
that "A Board regulated practitioner who engages in unprofessional or immoral
conduct is subject to disciplinary action under section 41 of the [MPA] (63 P.S. S
422.41)." 49 Pa. Code S 16.61(a). This subsection lists actions-related to patient care
that would warrant discipline, but the list is not limited to patient care. Id. Immoral
conduct also includes "[t]he commission of an act involving moral turpitude,
dishonesty or corruption when the act directly or indirectly affects the health,
welfare or safety of citizens of this Commonwealth." 49 Pa. Code S 16.61(b).

Although Section 16.61 also states that a criminal conviction is not required for
disciplinary action, a conviction or guilty plea involving conduct pertaining to
medical practice is admissible and relevant to disciplinary proceeding

8

For the same actions at issue in the criminal matter. Herberg v. State Bd. of
Med.Educ. & Licensure, 442 A.2d 411, 413 (Pa. Cmwlth. 1982) (guilty plea to felony
drug charges admissible in revocation proceedings). Disciplinary proceedings,
however, are conducted on the basis of a preponderance of the evidence standard
rather than the criminal standard of beyond a reasonable doubt. Liyness v. State Bd.
of Med., 561 A.2d 362, 369 (Pa. Cmwlth. 1998). Deference is accorded to the Board's
determination of what constitutes unprofessional and immoral conduct. Starr v.
State Bd. of Med., 720 A.2d 183, 190 (Pa. Cmwlth. 1998).

In Tandon, a doctor's medical license in Tennessee had been suspended for
unwanted sexual advances toward his receptionist and a female insurance agent. .
705 A.2d at 1341. He relocated to Pennsylvania, reactivated his prior Pennsylvania
license, and began practicing as the only oncologist at his new hospital, with a case
load of 170 cancer patients per month. Id. The Bureau, citing Section 41 of the
MPA, began reciprocal disciplinary action based on his Tennessee record. Id. at
1342. A hearing officer imposed a three-year suspension (mostly stayed), which was

7



upheld by the Board. Id. This Court affirmed, noting that but for the doctor's
patient case load and the lack of other oncologists at the facility, the discipline for
his misconduct would likely have been more severe. Id. at 1346. .

In Flickinger v. Department of State, 461 A.2d 336 (Pa. Cmwith. 1983), multiple
sexual harassment and assault complaints had been filed against the doctor, a
chiropractor, by both patients and staff where he practiced. Id. at 337. Under
provisions of the chiropractor conduct law analogous to Section 41 of the MPA, his
license was revoked. Id. The doctor argued that misconduct involving staff should
not be subject to professional discipline because it did not impact patient care and
well-being, but this Court disagreed and upheld the revocation, finding extensivel

9

support in the record of multiple incidents of sexual misconduct and no mitigating
evidence. Id. at 337-38.7

Tandon and Flickinger establish that doctors found to have sexually assaulted
nurses and medical support staff are subject to discipline, up to and including
license revocation. Apart from the mitigating evidence of an extensive patient case
load in Tandon, the primary reason for lenience in cases involving sexual
misconduct has been when too much time has elapsed and the principle of laches
applied because memories had faded and witnesses were not available. See Shah v.
State Bd. of Med., 589 A.2d 783 (Pa. Cmwlth. 1991) (over four years between
alleged incident and report by patient to Board); Lyness (victims did not

report incidents for several years). Dr. Igbal has not argued laches in this matter
and, in any event, M.S. and K.F. promptly reported their incidents with Dr. Iqbal.

Here, the Bureau presented evidence of Dr. Igbal's unwanted sexual

contacts dating back to 2003, when he lost his practice privileges at Fresenius after
multiple staff reports. Hearing Officer's Op. at 9 & n.9, Findings of Fact (F.F.)
41.The record also includes the testimony of Dr. Robert Volosky, who observed
the2012 incident at UPMC in which Dr. Igbal verbally propositioned a nurse, and
Dr. Rupa Mokkapatti, who stated that the incident led to an informal (but
documented) inquiry after which Dr. Igbal admitted wrongdoing, accepted a
warning, and promised not to do it again. N.T., 2/26/20, at 24-41 & 237-39.

Despite that assurance, in 2015, Dr. Igbal assaulted M.S. in an elevator, which she
recalled included him "shov[ing] his tongue down [her] throat." Hearing



7 Our courts have also consistently upheld revocation of doctors’ medical
licenses for improper sexual harassment or conduct regarding patients. Telang v.
Bureau of Pro. & Occupational Affs., 751 A.2d 1147 (Pa. 2000); Yousufzai v. Bureau
of Pro. & Occupational Affs.,State Bd. of Med., 793 A.2d 1008 (Pa. Cmuwlth. 2002);
starr v. state Bd. of Med., 720 A.2d 183 (Pa. Cmwlth. 1998).
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Officer's Op. at 5-7 & 20. M..S. reported it immediately to three superiors, two of
whom testified consistently concerning her account of the incident. N.T., 2/26/20, at
89-97 & 105-17. Several weeks later, M.S. also reported the incident consistently to
the police. Id. at 119-27. M.S. subsequently told the UPMC investigating panel, .
which found her credible, and the professional conduct investigator gathering .
evidence for these disciplinary proceedings, who found her "sincere.” Id. at 301-03 &
249-57. Ultimately, the hearing officer also credited M.S.'s account, to which she
testified in person. Hearing Officer's Op. at 17.

Dr. Igbal maintains that the incident with M.S. was not an unwanted advance in
light of their prior friendly relations, but proffered no evidence or witnesses to
support his assertion. The UPMC investigative panel did not find his version of the
incident as consensual to be credible, and neither did the hearing officer. N.T., 2/26,
20, at 303-08 & 314; Hearing Officer's Op. at 17. Moreover,

Dr. Steven Jones of UPMC, whom the hearing officer found credible, testified that

shortly after the incident, when he and the Leadership Council conducted an
initial inquiry, Dr. Iqbal admitted he had "crossed a line" with M.S. and that he
regretted the incident. Id. at 154-61. Dr. Igbal's attempts to discredit M.S. were
rejected by the hearing officer, who found the passage of several weeks before M.S.
reported

the matter to the police irrelevant in light of the fact that she immediately
reported it at UPMC and did ultimately report it to the police. Hearing Officer's Op.
at 20 &

23. After UPMC revoked Dr. Igbal's hospital privileges in March 2016, he began
practicing at Curahealth, but his episodes of misconduct did not cease and, in fact, .
escalated to the 2017 physical assault on K.F., who stated she had no prior
relationship with him at all when he came into her office to sign medical records,

11



then violently attacked her, "stuck his tongue down [herl throat," ground his body
against hers in a bear hug, and grabbed at her breasts, bruising them. N.T;,
2/217/20, at 373-76. Two days later, she reported the incident to Curahealth and the
police. Id. at 337-38.

Detective Cokus, who investigated the K.F. incident, stated he was suspicious of Dr.
Igbal's verbal and written assertions that the incident had been consensual, so he
used an accepted technique of misleading Dr. Igbal by mentioning

there was video of the incident that would clear up any questions, at which point
Dr. Igbal admitted the incident had not been consensual. N.T., 2/27/20, at 346-49 &
355-58. Dr. Igbal's criminal conviction on misdemeanor charges of simple assault
and harassment arising from the R.F. incident after a counseled bench trial (with
stipulated evidence) in Allegheny County was admitted at the hearing and
acknowledged by Dr. Igbal in his testimony. Hearing Officer's Op. at 4 & n.4.

The hearing officer credited K.F. and Detective Cokus and found Dr.

Igbal's account of the incident as consensual to be not credible. Hearing Officer's
Op. at 17 & 24. The hearing officer also described this incident as an escalation in
the severity of Dr. Igbal's conduct, particularly after he received a warning

. following the 2012 incident at UPMC and ultimately lost his UPMC hospital
privileges after the M.S. incident in 2015. Hearing Officer’s Op. at 23. The hearing
officer djsmissed Dr. Iqbal’s attempt to discredit R.F. by arguing about whether
blood on his shirt stained her shirt during the incident as immaterial to whether
the incident was nonconsensual and amounted to immoral and unprofessional
conduct. Id. At 24.

8 Dr. Igbal now contends that his conviction was unjust, but the record contains no
indication that he appealed it within the appropriate timeframe. .
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The hearing officer concluded that the Bureau proved all of the charges against Dr.
Igbal, whose actions amounted to immoral and unprofessional conduct as set forth
in Section 41 of the MPA and Section 16.61 of the associated regulations. Id. at 19 &
25. Given the preponderance standard, the breadth and consistency of the Bureau's
evidence, and Dr. Igbal's lack of rebuttal or mitigating evidence, the hearing
officer's conclusions were supported by substantial evidence of record and were not
legally erroneous, arbitrary, or capricious.

As to sanctions, the hearing officer considered the numerous and escalating
instances of Dr. Igbal's misconduct, the revocation of his UPMC hospital practice

10



privileges after the M.S. incident, his criminal conviction arising from the K.F.
incident, and his lack of any mitigating evidence. Hearing Officer's Op. at 30. The
hearing officer concluded that "despite numerous warnings, including collegial
interventions and revocation of privileges at various medical facilities, [Dr. Igbal]
[cannot], or will not, act in a professional, ethical or moral manner. Thus, a

severe sanction is warranted." Hearing Officer's Op. at 30. The hearing officer
therefore ordered Dr. Igbal's medical license revoked. Id. The Board adopted the

_ hearing officer's findings and conclusions in full, dismissed Dr. Igbal's exceptions
attacking the credibility and conduct of the witnesses who testified for the Bureau,
and upheld the revocation of his medical license. Board's Op. at 2-6..

We agree with the Board that the extensive evidence presented by the Bureau and
summarized above fully supports the sanction of revocation. That determination
was amply supported by substantial evidence of record and was not legally
erroneous, arbitrary, or capricious. This result is also consistent with the holdings
of Tandon and Flickinger, where this Court has upheld severe sanctions for

13

doctors found to have violated the MPA and its regulations against unwanted
sexual advances and attacks on nurses and support medical staff.

In his brief, Dr. Igbal again argues that M.S., K.F., and Detective Cokus should not
have been found credible. Dr. Igbal's Br. at 3-5. However, credibility determinations
are firmly reserved to the fact finder (the Board) and this Court has no basis or
authority to overturn such determinations. Gleeson, 900 A.2d at 435.

Moreover, as the hearing officer pointed out, Dr. Igbal's assertions of inconsistencies
in the testimony of both M.S. and K.F. pertain to minor or ancillary matters rather
than these victims' accounts of the incidents themselves, which were the basis of the
Board's revocation decision, and which were unequivocally found credible,
consistent, and corroborated by other evidence of record. Hearing Officer's Op. at 17,
19 & 23-24. Likewise, Detective Cokus was found credible by the hearing officer,
and as explained above, this Court may not disturb that determination. See
Gleeson, 900 A.2d at 435. Moreover, the hearing officer's opinion does not indicate

that Detective Cokus's testimony was relied on for any specific finding or served as
anything other than a supplemental or corroborative source to that of M.S., K.F.,
and the hospital personnel who corroborated their accounts. See Hearing Officer's
op. at 17 & 23-25.

IV. Conclusion
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As the Board's determination was supported by substantial evidence of record and
Dr. Igbal has not shown that the Board acted arbitrarily, capriciously, or
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in a legally erroneous manner, we affirm the Board's order revoking Dr. Igbal's
license to practice medicine in Pennsylvania.9

S/Christine Fizzano Cannon

CHRISTINE FIZZANO CANNON, Judge
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Appendix E

IN THE UNITED STATES
DISTRICT COURT FOR THE
WESTERN DISTRICT OF PENNSYLVANIA

ZAFAR IQBAL, M.D ;
u )
)
BPOA, STATE BOARD }
OF MEDICINE, et al. } Civil Action
; No. 23-832
Magistrate Dodge
Defendants
MEMORANDUM OPINION

Plaintiff Zafar Igbal, M.D. ("Plaintiff' or "Dr. Iqbal") brings this
pro se civil rights action pursuant to 42 U.S.C § 1983 in which he alleges
violations of his rights under the First, Fifth and Fourteenth
Amendments.

Plaintiff's claims arise out of a November 2, 2020, order of the
Pennsylvania Board of Professional and Occupational Affairs ("BPOA)
Pennsylvania ("the Revocation Order"). The Revocation Order followed
an investigation into two incidents in which Dr. Igbal made unwanted
sexual advances to medical personnel at facilities where he worked, one
of which resulted in his conviction on criminal charges. Plaintiff
appealed the Revocation Order to the Pennsylvania Commonwealth
Court, which affirmed the decision in an order dated April 18, 2022.

Along with the BPOA and the Board, he also asserted claims
against Melissa Smith and Kimberly Ferketic, the two victims who
testified against him at the BPOA hearing; Donald K Cokus, a police
detective North Fayette Township Police Department who interviewed
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him in connection with the Ferketic incident; Curahealth Pittsburgh,
LLC ("Curahealth"), the facility. 1
where Ferketic worked, physicians; the Steven Jones, Phillip Pollice
and Michael Weiss. who were involved in the investigation against him;
and UPMC Passavant Hospital ("UPMC"), which revoked his privileges
to practice at that facility in 2016 following the Smith incident. Finally,
he has brought claims against Dr. A.D. Lupariello and Fresenius
Medical Care, Inc which revoked his privileges to practice at their
facilities following allegations of sexual harassment by several nurses
back in 2003 and American Renal Associates, LLC ("ARA") and Dr. C.
Ross Betts, who terminated his minority ownership in two clinics in
2022 as a result of the Revocation Order. Presenting pending before the
Court for resolution are eight motions to dismiss, including a motion
filed on behalf of UPMC: Dr. Jones, Dr. Pollice, Dr. Weiss and Melissa
Smith (together, the "UPMC Defendants") and motions filed by the
remaining defendants. 2 For the reasons below, all of the motions will be
granted. ! Because it would be futile to allow amendment of the
dismissed claims, the dismissal will be with prejudice.

I. Relevant Procedural History. Plaintiff filed this action on May 17,
2023 (ECF No. ). Federal question jurisdiction is based

on the civil rights claims asserted, 28 U.S.C. §1331.The Complaint does
not have separate counts. It alleges generally that the actions of
Defendants violated Plaintiff's rights under the First Amendment's
freedom of speech clause, the.

1This defendant refers to itself as "Bio-Medical Applications of
Pennsylvania, Inc., incorrectly identified as * Fresenius Medical Care’
('BMAPA')." (ECF No. 59 at I y) To simplify the record, it will be referred
to as Fresenius.

2An order was entered directing Plaintiff to show cause why Ferketic
should not be dismissed based on his failure to effect service don her
(ECF No. 57). In his response (ECF No. 62), Plaintiff
indicated that he could not serve Ferketic because he has learnt that she
had died on August 10, 2020. Subsequently Ferketic was dismissed as a
party to this action. [ECF 93].

3The parties have consented to full jurisdiction by a magistrate judge
pursuant to 28 USC (ECF Nos. 47, 50, 51-54, 56, 60-61) 2




Fifth Amendment4 and the Fourteenth Amendment’s due process clause.
As will be detailed below, Dr. Igbal’s allegations

raise the same arguments that he presented to the state agencies and
the Commonwealth Court. As relief, Dr. Igbal requests the following:

e Reversal of Criminal Conviction at Common Pleas Court CP-02-
CR-0003120-2018.
o Restoration of PA and NY Medical License[s]retroactively from
11/02/2020
e Arbitration to determine financial loss of income since 2015.
e Arbitration to determine punitive damages and compensation for
pain and suffering.
e Arbitration for dialysis income lost from [ARA’s] removal of my
partnership shares.
e Arbitration for loss of income from Fresenius Medical Care, for life
ban on privileges. (1d. at 11.)5
2Defendants have addressed the claim solely under Fifth amendment’s
due process clause, which applies to federal actors, not state actors See
Dusenbury v United States, 534 US 161,167 (2002). Some of the
plaintiff's submission suggest he may raising a claim under Fifth
amendment’s compulsion clause, which states that no one shall be
compelled in a criminal case to be a witness against himself. US Const.
Amend V. This provision does not apply to state actors. See Curtis v
Wetzel 763 F App’x 259, 265, (372 Cir. 2019). Nevertheless, for the reasons
explained below it is not necessary to resolve the issue.
On March 25, 2021, the New York Office of Professional Medical Conduct
reciprocally revoked Dr. Iqbal’s license to practice medicine in that state
based on his criminal conviction and the Revocation Order. ECFNO.42-at
4-5). )
Plaintiff has attached to his Complaint the Commonwealth Court
opinion, the Revocation Order and many other documents related to his
case. In response to the motions to dismiss, he has submitted a number
of other documents, which will be considered to the extent they are
relevant to resolving the motions to dismiss. All of the motions to dismiss
(ECF Nos. 4,9,18,32,38,48,58,73) have been fully briefed 'fully briefed.
ECF 'Nos. 5, 10, 11, 14, 19, 35, 39, 42, 49, 55, 59, 63, 74, 75) and are ripe
for review.
II. Relevant Fact The factual background that preceded Plaintiffs
proceedings before the BPOA was summarized by the Pennsylvania




Commonwealth Court in its opinion affirming the Revocation Order: Dr.
Igbal has been a licensed medical doctor in Pennsylvania since 1990 and
specializes as a nephrologist. In 2003, Dr. Igbal lost his practice
privileges at Fresenius Dialysis Center after allegations of sexual
harassment by several nurses. In 2012, after an incident involving
unwanted sexual contact with a nurse when he was practicing at UPMC
Passavant (UPMC), Dr. Igbal received a warning but no formal
discipline. On August 1, 2015, while still at UPMC, Dr. Igbal made
unwanted physical advances toward a nurse,

[Melissa Smith], in an elevator, by kissing her and putting his tongue in
her mouth; she reported it to her superiors the same day. After an
investigation and internal proceedings, UPMC's board of trustees
revoked Dr. Igbal's hospital privileges as of March 17, 2016, then. on
November 7, 2017, while working for Curahealth in Oakdale, Dr. Iqbal
sexually assaulted a medical records clerk, [Kimberly Ferketic]. who
reported it to the police on November 9, 2017.Dr. Iqbal was suspended
from Curahealth on November 9, 2019, and after a bench trial on
November 20, 2018, he was convicted of one count of simple assault (a
second-degree misdemeanor) and three counts of harassment) he was
sentenced five years of probation.

Iqbal v. Bureau of Professional & Occupational Affairs, State Bd. of Med,
278 A.3d 409, 2022WL 1131987, at *I (Pa. Commw. Apr. 18, 2022)
(footnotes and internal references omitted), appeal denied, 286 A.3d 700
(Pa. 2022), cert. denied, 143 S. ct. 786 (2023). Plaintiff has attached this
opinion to his Complaint. (See ECF No. 1- 9at 3.)s.

On November 8, 2019, the BPOA charged Dr. Igbal with seven counts of
unprofessional and/or immoral conduct in violation of the Medical
Practice Act of 1985, 63 P.S.§§. 422.1 to

¢The commonwealth court opinion used the victims’ initials to protect
their privacy, but since they are named as Defendants here, it is necessary
to identify them by their full names. 4
422.1 to 422.53 ("the MPA") and its regulations, based on the Smith and
Ferketic incidents. 7 He was advised that his state medical license could
be revoked, and he could be assessed civil fines of up to $10,000 per
violation. (Id at 3-4.) He filed an answer, and a two-day hearing was held
on February 26 and 27, 2020 before Hearing Examiner Jason C.
Giurintano. During the hearing, twelve witnesses presented testimony
and Dr. Igbal (appearing pro se) also testified on his own behalf. (Id. at
3.)% As noted by the Commonwealth Court in its opinion:

The hearing officer credited [Smith] and [Ferketic] and described their
testimony as consistent, credible and corroborated: "More specifically,
their body language, tears, as well as the tone and tenor of [their]
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voice[s] lent credibility to the veracity of their testimony." The hearing
officer also credited the Bureau's additional witnesses and discredited
Dr. Igbal.

The hearing officer therefore concluded that Dr. Igbal had violated the
MPA's prohibition on unprofessional and immoral conduct as to the
[Smith] and [Ferketic] incidents. Weighing the seriousness of Dr Igbal's
offenses and the lack of any "meaningful" mitigation evidence, the
hearing officer concluded that Dr. Igbal's medical license should be
revoked. (Ids at 5) (footnotes and record citations omitted).

On July 17, 2020, the Hearing Examiner filed an Adjudication and
Order, in which he found that Dr. Igbal violated the MPA on all seven
counts and recommended that his license to practice medicine be
revoked* On November 2, 2020, the BPOA and the Board adopted this
recommendation and entered a Final Memorandum Opinion and Order
revoking Dr, Igbal's license to practice medicine in Pennsylvania. (ECF
No. 1-9 at 5, 17-23.) As alleged in his Complaint, Dr. Iqbal challenges
multiple aspects of the hearing including the following:

7The Board has the authority to take disciplinary or corrective action
against licensed physicians for violating their professional
responsibilities. See 63 P.S. § 422.41. Specifically, Dr. Igbal was charged
with two counts of violating 63 P.S. §422.41(8), two counts of violating
49 Pa. Code §16.61 two counts of violating 49 Pd. Code §16.61(b)(2) and a
final count under §16.61 (a) based on his criminal conviction. (ECF No.
10-1 at 14-16,) The witnesses included Smith, Ferketic, Cokus, Dr. Jones
and Dr. Pollice, who are all named as Defendants. Hearing Examiner
Guirintano is not named as defendant. 5

e Smith's testimony should not have been believed “because she
waited about one month before reporting the incident to the
police.

e Ferketic's testimony should not have been believed because she
testified that she gave the police a shirt stained with blood that
was transferred to it when Dr. Igbal grabbed her, but the police
have no record of receiving this shirt suggesting that it never
existed.10

e Cokus's testimony should not _have been believed because he
admitted lying to Dr. Igbal about the existence of a video showing
that his encounter with Ferketic was not consensual and he
admitted tearing up the first statement provided by Dr. Igbal that
was not incriminating.

e Fresenius's revocation of his privileges to practice at its facilities
in 2003 ! was improper because he was not provided a hearing in
2003 and because the revocation was based on allegations of
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sexual harassment that were previously dismissed as
unsubstantiated. (ECF No. I at 5-6.)

e UPMC "precluded the evidence and a statement to the panel on
February 24, 2016, and information regarding the attempt to
revoke privileges by the hospital in 2008 which was successfully
overturned, violated Plaintiffs First amendment rights." (Id. at 6.)

Dr. Igbal appealed the Final Memorandum Opinion and Order to the
Pennsylvania Commonwealth Court. On April 18, 2022, the

court entered an Opinion and Order affirming the Revocation Order. As
noted above. Dr. Igbal contended in his appeal that the testimony of
Smith, Ferketic and Cokus should not have been believed. Observing
that the Hearing Examiner and the Board had rejected these arguments
(ECF No, 1-9 at 11-13). the court noted as follows: We agree with the
Board that the extensive evidence presented by the Bureau summarized
above fully supports the sanction of revocation. That determination was
amply supported by substantial evidence of record and was not legally
erroneous, arbitrary, or capricious. This result is also consistent with the

sPlaintiff also contends that Smith's description of having been assaulted
in a stationary elevator was not plausible and that UPMC failed to
provide a video that would have undermined her account and instead
supplied a video with an obstructed view.

100n the other hand, Plaintiff also accuses Cokus of having disposed of
the blood-stained shirt. (ECF No. 55 at 1, 3, 4.)

11As Fresenius notes, the Board stated that "the 2003 finding is irrelevant
to these proceedings as [Dr. Iqbal] is not charged with a violation related
to that complainant.” (ECF No. 1-9 at 22.) Plaintiff acknowledges this in
the Complaint (ECF No. I at 5). 6
holdings of [prior cases] where this Court has upheld severe sanctions for
doctors found to have violated the MPA and its regulations against
unwanted sexual advances and attacks on nurses and support medical
staff. In his brief, Dr. Igbal again argues that [Smith,] [Ferketic,] and
Detective Cokus should not have been found credible. However,
credibility determinations are firmly reserved to the fact finder (the
Board) and this Court has no basis or authority to overturn such
determinations. Moreover, as the hearing officer pointed out, Dr. Igbal's
assertions of inconsistencies in the testimony of both [Smith] and
[Ferketic] pertain to minor or ancillary matters rather than these
victims' accounts of the incidents themselves, which were the basis of the
Board's revocation decision, and which were unequivocally found
credible, consistent, and corroborated by other evidence of record.
Likewise, Detective Cokus was found credible by the hearing officer, and
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as explained above, this Court may not disturb that determination.
Moreover, the hearing officer's opinion does not indicate that Detective
Cokus's testimony was relied on for any specific finding or served as
anything other than a supplemental or corroborative source to that of
[Smith], [Ferketic,] and the hospital personnel who corroborated their
accounts. (Id. at 13-14) (citations omitted).
After the issuance of the Commonwealth Court's decision, Dr. Iqbal
petitioned for allowance of appeal in the Pennsylvania Supreme Court,
which was denied on October 1 8, 2022 (ECF No. 1-9 at 31.) Igbal v.
Bureau of Professional & Occupational Affairs, State Bd. of Med., 286
A.3d 709 (Pa. 2022). Dr. Igbal then sought to appeal the matter to the
United States Supreme Court. On February 21, 2023, the Court denied
his petition for a writ of certiorari. Igbal v bureau of Professional &
Occupational Affairs, State Bd of Med., 143 S. Ct. 786 (2023).
III1. Discussion

A. Standard of Review
Under Rule 12(b)(6), a motion to dismiss may be granted only if,
accepting all well-pleaded allegations in the complaint as true and
viewing them in the light most favorable to the plaintiff, a court finds
that plaintiffs clams lack racial plausibility." Warren Gen. Hosp. v.
Amgen 643 F.3d 77, 84 (3d Cir. 2011) (citing Bell Corp v. Twombly, 550
U.S. 544,555-56 (2007))."This requires a plaintiff to plead "sufficient
factual matter to show that the 7 claim is facially plausible,” thus
enabling "the court to draw the reasonable inference that the defendant
is liable for misconduct alleged." 14. (quoting Fowler v. UPMC
Shadyside, 578 F.3d 203, 210 (3d Cir. 2009). While the complaint "does
not need detailed factual allegations ... a formulaic recitation of the
elements of a cause of action will not do “Twombly, 550 U.S. at 555. See
also Asheroft v. Igbal, 556 U.S. 662, 678 (2009) (citing Bell. At/. corp. Y.
Twombly, 550 US.544, 570 (2007). 7
As noted by the Third Circuit in Malleus v. George, 641 F.3d 560, 563
(3d Cir. 2011), a 12(b)(6) inquiry includes identifying the elements ofa
claim, disregarding any allegations that are no more than conclusions
and then reviewing the well-pleaded allegations of the complaint to
evaluate whether the elements of the claim are sufficiently alleged, when
dismissing a civil rights case for failure to state a claim, a court typically
must allow a plaintiff to amend a deficient complaint, irrespective of
whether it is requested, unless doing so would be “Inequitable or futile."
Fletcher-Harlem Corp, v. Pote Concrete Contractors, Inc., 482 F.3d 247,
251 (3d Cir. 2007). "An amendment is futile if the amended complaint
would not survive a motion to dismiss for failure to state a claim upon
which relief could be granted,” Alvin v. Suzuki, 227 F.3d 107, 121 (3d
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Cir. 2000).The Court of Appeals has explained that: "In deciding a Rule
12(b)(6) motion, a court must consider only the complaint, exhibits
attached to the complaint, matters of public record, as well as
undisputedly authentic documents if the complainant's claims are based
upon these documents." Mayer Belichick, 605 F.3d 223, 230 (3d Cir. 20
10) (citation omitted). As indicated above. Dr. Iqbal has attached
numerous documents to his Complaint and to his responses to the
motions to dismiss and they may therefore be considered without
converting the motions into motions for summary judgement. In
addition, the Commonwealth Court Opinion 8
is a matter of public record and the Hearing Examiner's Adjudication
and Order, and the Revocation Order are undisputedly authentic
documents on which Plaintiffs claims are based

B. Civil Rights Claims. Plaintiff asserts that his Civil rights have
been violated. These claims are made under 42 U.S.§ 1983. Section 1983
“is not itself a source of substantive rights, but a method for vindicating
federal rights elsewhere conferred by those parts of the United States
Constitution and federal statutes that it describes." Baker v. McCollan,
443 U.S. 137, 144 n.3 (1979).

1.Statute of Limitations: All of the Defendants argue that Plaintiff's
claims are untimely because they were not brought within two years of
the Revocation Order, which was issued on November 2, 2020.In general,
a statute of limitations is properly raised as an affirmative defense. See
Fed. R. Civ. P. 8(c)()). That said, the Third Circuit has held that the
statute of limitations defense may be raised in a Rule 12(b)(6) motion
when the bar is apparent on the face of the complaint. Robinson v.
Johnson, 313 F.3d 128, 135 (3d Cir. 2002). see also Jones Bock, 549 U.S.
199, 215 (2007) (if the allegations of a complaint "show that relief is
barred by the applicable statute of limitations, the complaint is subject
to dismissal for failure to state a claim,).

“Section 1983 provides a federal cause of action, but in several respects
relevant here federal law looks to the law of the State in which the cause
of action arose. This is so for the length of the statute of limitations: It is
that which the State provides for personal-injury torts." Wallace v. Kato,
549 U.S. 384, 387 (2007) (citations omitted). Under Pennsylvania law,
the statute of limitations for personal injuries is two years, 42 Pa. CS.§
5524(2), and that statute is applied to §1983 claims. Garvin v. City o/
Phila., 354 F.3d. 9
215, 220 (3d Cir. 2003). Thus. for Plaintiffs' claims to be timely, they
must have accrued on or after May 17, 2021. two years before the
Complaint was filed. .Plaintiff commenced this action on May 17, 2023,
Defendants contend that since Plaintiff did not file suit within two years
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of the November 2, 2020, Revocation Order, his claims are time-barred.
Plaintiffs’ primary response to this argument is to claim that his causes
of action did not accrue until April 18, 2022, the date of the
Commonwealth Court's decision. As Defendants note, however, Plaintiffs
position is contrary to established case law. “Federal law governs a cause
of action's accrual date. Under federal law, a cause of action accrues, and
the statute of limitations begins to run, when the plaintiff knew or
should have known of the injury upon which its action is based." Kach vs
Hose, 589 F.3d 626, 634 (3dCir. 2009). As held by the Court of Appeals:
The accrual date is unaffected by Plaintiffs' administrative appeal
Exhaustion of state remedies is not required where an administrative
process is remedial or designed to vindicate a wrong by the state, O'Neill

v. City of Philadelphia, 32 F.3d 785, 791 n.13 (3d Cir. 1994), Since
Plaintiffs were not required to exhaust state remedies before filing this
lawsuit, their pursuit of an administrative remedy by appealing the
revocation has no effect on the statute of limitations. See Kelly v. City of
Chicago, 4 F.3d 509, 51 1-13 (7th Cir. 1993) (holding that §1983 claim
related to revocation of liquor license began to run when license was
officially revoked and "the availability of a state appeals process had no
different effect on the accrual date"). Rascoe v. Cody, 763 F. App'x 228,
232. (3d Cir. 2019).

Thus, the fact that Plaintiff elected to appeal 12Plaintiff acknowledges
these points, although he also argues alternatively that only Congress can
impose a statute of limitations in o ease under § 1983 (ECF No. 11at5;
ECF No. 35 at 3) and that the Court "should consider the most analogous
case to fit the rights of the plaintiff." (EGF No. 42 at 8-9; ECF NO. 63 at

5: ECF No. 75 at 6.) Notably, however, this Court is bound by the
Supreme Court's holding that it should borrow the most analogous state
statute of imitations and by the Third Circuit's holding that the
appropriate time period for §1983 claims in Pennsylvania is two years. To
the extent that Plaintiff suggests that he is entitled to invoke some
different time period based on the specific considerations of his case, his
suggestion lacks foundation. 10
appeal the Revocation Order to the Commonwealth Court does not delay
the accrual of the statute of limitations. Plaintiff knew or should have
known the alleged injuries on which his action was based when his
license was revoked on November 2, 2020.

In the alternative, to the extent that We had a student who contends
that the Commonwealth Court decision itself forms the basis of his
claims this argument is also rejected. Plaintiff's claims arose when his
license was revoked, not when an appellate court affirmed this decision.



Moreover, this Court lacks the authority to review a decision of the
Commonwealth they're all like damn that's the best experience courts
are obliged by statute to give full faith and in 20 minutes all like that to
state you're welcome court proceedings." Adelphia Gateway, LLC v.
Pennsylvania Envtl. Hearing Bd., 62 F.4th 819, 825 (3d Cir. 2023) (citing
28U.S.C. 1738). Rather, Plaintiffs recourse which he pursued was to
petition for allowance of appeal with the Pennsylvania Supreme Court.
See 42 Pa. C.S. § 724(a). His petition was denied. While he disagrees
with the outcome of his appeals, this Court is not the forum in which to
litigate such issues. Plaintiff has not named the Commonwealth Court as
a defendant, nor could he do so. The Commonwealth Court is part of the
state's unified judicial system and as such, is an arm of the state for
Eleventh Amendment immunity purposes. See Haagensen v. Supreme
City of Pennsylvania, 651 F. Supp. 2d 422, 432 (W.D. Pa. 200)9) ("The
Pennsylvania Supreme Court is a court entity of the Unified Judicial
System of Pennsylvania and as such it is an arm of the state for
Eleventh Amendment immunity purposes."), aff'd, 390 F. App'x 94 (3d
Cir. 2010). The only action that occurred after the Revocation Order was
the ARA's decision on November 20, 2022, to terminate Dr. Igbal's
minority ownership in two clinics. 13 As reflected on. 11
the documentations supplied by Dr. Igbal, that decision was based on an
October 31, 2022, letter from the United States Office of the Inspector
General of the Department of Health and Human Services and a
subsequent letter from the Pennsylvania Department of Human
Services. These letters informed Dr, Igbal that he was excluded from
participating in Medicare and Medicaid programs because his medical
license had been revoked. (ECF No. 42-4 at 6-9.) i4 Plaintiff does not
allege that ARA or its minority owner, Dr. Betts, took any action other
than relying on the decisions of various governmental bodies. However,
to the extent that Plaintiffs claims against ARA and Dr. Betts relate to
the termination of his minority interest on November 20, 2022, any such
claim is not time-barred. In any event, as discussed below, ARA and Dr.
Betts are not state actors and thus they cannot be held liable under
§1983.Because Plaintiff did not file suit within two years of the date of
the Revocation Order, his claims against all Defendants other than ARA
and Dr. Betts are barred by the statute of limitation.1s

ARA and Dr. Betts contend that the Complaint contains no allegations of
any actions by them that provide a basis for their inclusion and that the
last act cited by Dr. Iqbal is the Revocation Order. (ECF 19 at 3, 6, ECF
No. 33 at 3, 36.) However, the Complaint refers to a "Loss of Dialystis.
incomell/18/22 (ECF No. I at 10) and requests as relief "[a]arbitration
for dialysis income lost from [ARA’'s] removal of my partnership shares.”
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(Id. at I 1.) Moreover, these Defendants have acknowledged that ARA
terminated Dr. Iqgbal's minority ownership in two clinics on November 20,
2022 (ECF No.19 at 1-2.) Drs Betts has noted that he is also a minority
owner (ECF No. 33 at I), thereby implying that he did not have the ability
to oust Dr. Iqgbal. The Court need not resolve this issue. “Neither letter
mentions the Commonwealth Court opinion.” It should also be noted that
many of the cited actions of various individual Defendants occurred even
earlier: Cokus testified at the hearing that he lied to Dr. Igbal when he
interrogated him on November 10, 2017 about the existence of a video
showing that his sexual advance on Ferketic was not consensual and
Cokus admitted that he tore up Dr. Iqbal’s first statement that was not
incriminating; Ferketic testified at the hearing that she had given the
police her shirt, which had blood transferred to it when Dr. Igbal
assaulted her, but the police had no record of receiving this shirt; Smith
testified at the hearing that she contacted the police a couple of days”
after the incident but the record demonstrated that she did not do so until
approximately one month later; UPMC revoked his hospital privileges on
March 17, 2016; and Dr.Lupariello and Fresenius suspended his
privileges to practice at their facilities in 2003. 12
As discussed below, even if Plaintiffs claims were not time barred, they
are otherwise subject to dismissal with respect to each of the
Defendants.

2. ELEVENTH AMENDMENT IMMUNITY. The BPOA and the Board
argue that they are

entitled to immunity under the Eleventh Amendment to the United
States Constitution. The Eleventh Amendment provides: The judicial
power of the United States shall not be construed to extend to any suit in
law or equity, commenced or prosecuted against one of the United States
by Citizens of another State, or by Citizens or Subjects of any Foreign
state.US Const. Amend. XI The Supreme Court has

stated that the presupposition confirmed by the Eleventh Amendment is
that "federal jurisdiction over suits against states was not
contemplated by the Constitution when establishing the judicial power of
the United States. “Seminole Tribe of Florida v, Florida, 517 U.S. 44, 54
(1996) (internal citation omitted). The Court of Appeals for the Third
Circuit has indicated that: Eleventh Amendment immunity is, however,
subject to three primary exceptions: (1) congressional abrogation, (2)
waiver by the state, and (3) suits against individual state officers for
prospective injunctive and declaratory relief to end an ongoing violation
of federal law. The third exception is the doctrine of Ex Parte Young, 209
U.S. 123, .28 S.ct. 441, 52 L.Ed.714 (1908).
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Pennsylvania Federation of Sportsmen's Clubs, Inc, v. Hess, 297 F.3d
310, 323 (3d Cir. 2002) (citation omitted). None of these exceptions
apply to the claims asserted by Plaintiff. Pennsylvania has not consented
to waive its Eleventh Amendment immunity to being sued in federal
court. I Pa. C.S, §2310; 42 Pa. C.S. § 8521(b) Chittister v. Dept. of City.
Econ. Dev., 226 F.3d 223, 227 (3d Cir. 2000). Further. as the Supreme
Court has held, 1983 does not abrogate states' sovereign immunity. Quon
v. Jordan, 440 'U.S. 332, 339-46 (1979). Finally, Plaintiff has not alleged
any.

13
claims for injunctive relief against individual state officers. The BPOA
and the Board are executive agencies in the Pennsylvania Department of
State. 71 P.S. § 61 (a).

Therefore, they have a right to assert Eleventh Amendment Immunity,
See Shine Merenda, 586 F. App *x 95, 97 (3d Cir. 2014) (affirming the
holding of the district court that the "Pennsylvania Department of State,
the

Pennsylvania Bureau of Professional and Occupational Affairs, and the
Pennsylvania State Police are immune from suit under the Eleventh
Amendment.”); Glunk v. Pennsylvania State Bd of Med. 687 ¥, App'x
196, 202 (3d Cili 2017) (doctor filed claims arising out of the 60-day
suspension of his license, but the “District Court correctly dismissed the
second amended complaint as to the State Board of Medicine and
Department of State [because] they are immune from a suit for money
damages under the Eleventh Amendment")In opposing this argument,
Plaintiff contends that these Defendants "waived" their Eleventh
Amendment immunity by filing a document in the United States
Supreme Court on January 19, 2023 that included the word "waiver"
stamped across the top. (ECF No. 75 at 4.) This document merely stated
that a Senior 'Deputy Attorney General of Pennsylvania was entering
his appearance as counsel in that case, (ECF No. 1-3 at 22; ECF No. 77
at 15.) It did not represent consent to a waiver of Eleventh Amendment
immunity. In any event, no such waiver has been asserted here. Because
the BPOA and the Board are entitled to immunity under the Eleventh
Amendment, they are entitled to dismissal with prejudice on this
ground.

3.Lack of State.

Other than the BPOA, the Board and Cokus, all of the other Defendants
assert that they cannot be liable under §1983 because they are not state

actors.
14
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The moving Defendants are private individuals (doctors and a nurse),
private companies and a hospital. Therefore, as the moving Defendants
correctly assert, they cannot be sued under §1983 because they are not
state actors. See West v. Atkins, 487 U.S. 42, 49 (1988) ("The traditional
definition of acting under color of state law requires that the defendant
in a §1983 action have exercised power 'possessed by virtue of state law
and made possible only because the wrongdoer is clothed with the
authority of state law.”)
Plaintiff fails to allege any facts that would suggest that any of these
Defendants are employed by the state or have authority by virtue of
state law. Instead, Plaintiff suggests that the Commonwealth Court's
discussion and holding somehow-transformed Defendants' conduct into
"state action." In support of this premise, he highlights the court's
statement that its "review is therefore limited to determining whether
constitutional rights have been violated" (ECF No. 1-9 at 8). As this
quotation makes clear, however, the court merely stated that it was
determining whether Plaintiffs constitutional rights had been violated
by the actions of the Defendants and concluded that no such violations
had occurred. And Plaintiff cites no authority for his farfetched theory
that the Commonwealth Court's decision retroactively provides "color of
law" for the actions of private individuals and organizations. Plaintiff
also argues that a private individual may be held liable if he is a willful
participant in joint activity with the state or its agents. Dennis Sparks.
449 US. 24, 29 (1980). See also McKeesport Hosp. v. Accreditation
Council \for Graduate Med. Educe, 24 F.3d 519, 524 (3d Cir. 1994)
("State action may be found if the private party has acted with the help
of or in concert with state officials.") That said, Plaintiff has not pointed
to any "joint activity" with the state or its agents Rather, he has merely
alleged that various private individuals falsely testified against him at a
hearing before a state agency. Even accepting his allegations as true.

15
This does not represent joint activity with the state or a state agent. See.
e.g., Jutrowski v. Twp. of Riverdale, 904 F.3d 280, 293-94 (3d Cir. 2018)
("To prevail on a conspiracy claim under §1983, a plaintiff must prove
that persons acting under color of state law 'reached an understanding'
to deprive him of his constitutional rights.") Plaintiff has not alleged that
any private individual reached an understanding with the state or a
state agent to deprive him of his constitutional rights. Therefore,
because all Defendants other than the BPOA, the Board and Cokus are
not state actors, they will also be dismissed with prejudice.
4. Issue Preclusion. Cokus argues that the issues Plaintiff is raising
have already been decided in previous proceedings and are therefore
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barred from relitigation based on the doctrine of issue preclusion.
Plaintiff has not responded to this argument. The Court of Appeals
recently reiterated that federal courts "look to state law to determine
when to apply this doctrine" and Pennsylvania courts required the party
asserting issue preclusion to establish four elements:

() an issue decided in a prior action is identical to the one presented in a
later action; (2) the prior action resulted in a final judgment on the
merits; (3) the party against whom collateral estoppel is asserted was a
party to the prior action. or is in privity with a party to the prior *action;
and (4) the party against whom collateral estoppel is asserted had a full
and fair opportunity to litigate the issue in the prior action. Adelphia
Gateway, 62 F.4th at 826 (quoting Rue v. K-Mart Corp., 713 A.2d 82, 84
(Pa. 1998)).

As explained above, Plaintiff raised the same identical issues before the
Commonwealth Court, and he had a full and fair opportunity to litigate
them. but the court rendered a final judgment against him on the merits.
Although Cokus was not a party to that case, "a litigant
may also be estopped from advancing a position that he or she has
presented and lost in a prior proceeding against a different.

16
adversary. ‘Peloro v'. United States, 488 F.3d 163, 175 (3d Cir.2007)

(citation omitted). Plaintiff is therefore barred from recitation them
under the doctrine of issue preclusion. 16 Because this issue cannot be
cured by amendment, the dismissal of Cokus will be with prejudice.
5.Due Process Claim Plaintiff's primary contention is that he was
denied his right to due process when his medical license was revoked. As
the BPOA and the Board argue, however, his claim is belied by the very
documents he attached to his Complaint, which demonstrate that he
received all the process that he was "due”.

As the Court of Appeals has held: A plaintiff who brings a §1983 suit
based on a violation of the due process clause must allege and prove five
things: (1) that he was deprived of a protected liberty or property
interest; (2) that this deprivation was without due process; (3) that the
defendant subjected the plaintiff, or caused the plaintiff to be subjected
to, this deprivation without due process; (4) that the defendant was
acting under color of state law; and (5) that the plaintiff suffered injury
as a result of the deprivation without due process Sample Dicks, 885
F.2d 1099, 1113 (3d Cir. 1989). The BPOA and the Board acknowledge
that Plaintiff has adequately alleged that they were acting under color of
state law when they deprived him of a constitutionally protected
property interest in his medical license. (ECF No, 39 at 12) (citing Barry
v Barchi, 443 U.S. 55,64 (1979), for the holding that a property interest
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in a state-issued occupational license is sufficient to invoke due process
protections).

“Once it is determined that due process applies. the question remains
what process is due.” Morrissey v. Brewer, 408 U.S. 471,481 (1972). "The
determination of what process is
As noted by the Commonwealth Court, Plaintiff never appealed from his
criminal conviction. (ECF No. 1-9 at 12 n.d.). 17
due' is 'not to be found in statutes [but] is a question of federal
constitutional law. "McDaniels v. Flick, 59 F.3d 446, 458 (3d Cir. 1995)
(quoting Cleveland Bd. of Educ v.

Loudermill, 470 U.S. 532, 541 (1985)). See United States v. James Daniel
Good Real Prop., 510 US. 43, 48 (1993) (citing the "general rule that
individuals must receive notice and an opportunity to be heard before
the Government deprives them of property.") As the. BPOA and the
Board note, the documents submitted by Dr, Igbal undisputedly show
that: he received notice of the charges against him; he had the
opportunity to be heard at a two-day hearing in February 2020 and took
advantage of this opportunity by appearing at the hearing to present a
defense and testify on his own behalf; 17 he was provided with a written
opinion containing findings and the reasons for the adjudication; ® he
had the ability to file an appeal with the Commonwealth Court and did
so; and he appealed that court's decision to the Pennsylvania Supreme
Court and then to

United States Supreme Court. That the Board and the appellate courts
to which he appealed did not grant the relief he sought fails to show that
he did not receive all appropriate due process protections. See Kaul v.
Christie, 372 F. Supp. 3d 206, 253 (D.N.J. 2019) (doctor whose medical
license was revoked received "the full panoply of due process rights
during the disciplinary hearing. "He was represented by counsel [] [hle
submitted evidence and was able to cross-examine the State's witnesses
[, and the Board and the ALJ issued reasoned, written opinions, and [he]
had the

17See 2 Pa. C.S. 504 ("No adjudication of @ Commonwealth agency shall
be valid as to any party unless he shall have been afforded reasonable
notice of @ hearing and an opportunity to be heard. All testimony shall be
stenographically recorded, and a full and complete record shall be kept of
the proceedings.”): 2 Pa. C.S. § 505 ("Reasonable examination and cross-
examination shall be permitted.’)

18see 2 Pa. C.S. § 507.

19see 2 Pa. C.S. § 702,42Pa.CS §763(a)1. 18
opportunity to take exception to or appeal to them. ,, And as the
Commonwealth Court noted, it could not reevaluate the credibility of

15



Smith, Ferketic or Cokus as that determination was the responsibility of
the fact finder (the Board).Thus, even if Dr. Igbal had not received all
the process which he was "due," he has not explained how this Court
could evaluate the credibility of witnesses who offered testimony in a
proceeding held three years ago. Moreover, with respect to Cokus, the
Commonwealth Court noted that "the hearing officer's opinion does not
indicate that Detective Cokus's testimony was relied on for any specific
finding or served as anything other than a supplemental or corroborative
source to that of [Smith.] [Ferketicl and the hospital personnel who
corroborated their accounts." (ECF No. 1.9 at 14.)21 As conclusively
shown by the documents submitted by Dr. Igbal, he cannot state a claim
for denial of his right to due process with respect to the revocation
proceedings. Therefore. His claim against the BPOA and the Board will
be dismissed with prejudice.zoPennsylvania law provides that: "Any party
may be represented before a Commonwealth agency” 2 Pa, C.S. § 502. Dr.
Igbal does not contend that he was denied the opportunity to appear
before the Board with counsel and thus that the fact that he appeared pro
se was his own choice.21As Cokus notes, although Plaintiff alleges that his
testimony should not be believed, 'the record demonstrates that Cokus
testified truthfully on February 27, 2020 that he lied to Dr. Iqgbal on
November 10, 2017 and did not reveal his deception in the criminal
complaint he filed against Dr. Igbal on November 1 5, 2017 (ECF No.1-
4at7). Plaintiff contends that Cokus'’s testimony at the hearing
retroactively made his prior actions "perjurious” (ECF No. I at 5), but
there is no support for this theory. 19

IV. Conclusion. For the reasons explained above, Defendants' motions
to dismiss (ECF Nos. 4, 9, 18, 32,38, 48, 58, 73) will be granted and the
Complaint will be dismissed with prejudice, 3

Appropriate orders will follow.

16



Dated: December 27, 2023,
PATRICIA L. DODGE

United States Magistrate Judge

22Some of the Defendants have also argued that Plaintiff has not alleged how his
First Amendment rights were violated, and that Plaintiff has not alleged specific acts
by them that Plaintiff has not alleged specific acts by them that form the basis of
the Complaint. The BPOA and the Board alternatively argue that the Court should
abstain from exercising jurisdiction and Cokus argues that he is entitled to

qualified immunity. The Court need not reach these arguments.
20
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Appendix F

IN THE UNITED STATES DISTRICT COURT FOT THE WESTERN
DISTRICT OF PENNSYLVANIA
ZAFAR IQBAL, MD plaintiff

Civ A. No. 2:2 cv-832

}

)
v. BOARD OF POA et al ;
}
¥
¥
)
)

ORDER
1. Introduction

Plaintiff Zafar Igbal, MD has filed what he calls a "Motion Under
Rule 60(b)(3) Relief from Memorandum Opinion/Order Dated December
27, 2023" (ECF No, 109). In this motion. He seeks relief from the Court's
Mmemorandum Opinion and Orders filed on that date. These orders
granted eight motions to dismiss and dismissed Plaintiffs case with
prejudice (ECF Nos. 99-108). In his ci\il rights Complaint filed under 42
U.S.C. ss 1983, Plaintiff challenged the November 2, 2020, order of the
Pennsylvania Board of Professional and Occupational Affairs ("BPOA'@)
and the State Board of Medicine ("the Board") that revoked his license to
practice medicine in Pennsylvania (the "Revocation Order"). The
Revocation Order was affirmed on appeal by the Pennsylvania
Commonwealth Court. In addition to the Board and BPOA, he also sued
numerous other defendants, all of whom moved to dismiss his claims
against them. Plaintiff attached the Complaint and to his responses to
the motions to dismiss numerous documents, including the Revocation
Order and the opinion of the Commonwealth Court, many of which were
taken into consideration as appropriate. 1
Based upon the arguments submitted by Defendants, the Court held
that: almost of the claims were untimely because they filed on May 1 7,
2023. well beyond two years of the date of the Revocation Order; the
BPOA and the Board were immune under the Eleventh Amendment to
the Constitution; the police detective who interviewed him successfully
argued that Plaintiff was relitigating issues he raised and lost in the
state administrative proceedings and before the Commonwealth Court;
the other Defendants were not state actors for purposes of Section 1983;
and he received all the process he was "due" during the state

1



administrative and court proceedings. On January 3.2024, Plaintiff filed
his Rule 60(b)(3) motion.

I1. Discussion

Rule 60(b)(3) provides for relief from a final judgment where there has
been "fraud.. misrepresentation, or misconduct of an adverse party."
Fed. R. Civ. P. "To prevail, the movant must establish that the adverse
party engaged in fraud or other misconduct, and that this conduct
prevented the moving party from fully and fairly presenting his case.”
Slridiron v. Stridiron, 698 F.2d 204. 206-07 (3d Cir. 1983). Furthermore,
"the evidence must be clear and convincing." Floor graphics Inc v. Sews
Am. Nfktg. In-Store Servs., Inc., 434 F. App'x 109, 11 1 (3d Cir. 2011)
(citation omitted)."Uncorroborated, self-serving statements do not satisfy
the -clear and convincing' standard necessary to sustain a motion under
Rule 60(b)(3)." Umansky v. Mellon Int '1 Tackle, Inc., 2019 WL 5418050,
at *8 (E.D. Pa. Oct. 23, 2019) (citation omitted).  Plaintiff does not
identify any fraud, misrepresentation or misconduct by an adverse party
in this case that prevented him from fully and fairly presenting his
claims, nor has he submitted clear and convincing evidence of-any such
alleged fraud or misconduct. In fact, the only actions taken by
Defendants in this case is filing motions to dismiss. In these motions,
they cited various public records and undisputedly authentic documents
that Plaintiff himself cited, 2
all of which demonstrated that he could not state a claim upon which
relief could be granted. Rather, the fraud and misconduct on which
Plaintiff relies in the pending motion relates to the actions that various
individuals and entities allegedly took well prior to the commencement
of this lawsuit that he claims prevented him from receiving a fair
hearing with respect to the revocation of his license to practice medicine.
These are the same allegations made in his Complaint and in his
responses to Defendants* motions to dismiss.

Thus, Plaintiff's arguments utterly fail to meet the standard for Rule
60(b)(3) relief. In its prior rulings, the Court reviewed Plaintiff's
arguments and found them to be unsupported. For example, the Court
explained that the statute of limitations began to run on November 2,
2020, the date of the Revocation Order, and not on April 18, 2022, the
date the Commonwealth Court entered its decision affirming the
Revocation Order. Further, the Court explained that the Commonwealth
Court's decision did not retroactively provide “color of law" to the actions
of private individuals and further confirmed that the BPOA and the
Board are state actors. The Court did not "ignore issues”, as Plaintiff
claims, nor did it ignore any fraud as none occurred in this case.

2



Notwithstanding Plaintiffs refusal to accept these legal principles, his
arguments were without merit, and he failed to state any claim on which
relief may be granted. Further, he has made no showing of fraud.
misrepresentation or misconduct during the pendency of this case.

As such, Plaintiffs motion for relief under Rule 60(b)(3) will be denied.
Plaintiff also requests that his access to Pacer be restored. The Court did
not terminate his access to Pacer. Further, while Plaintiff also requests
reassignment to another judge, he has failed to show any reason for
reassignment of this case to another judge other than his displeasure
with.

1 Plaintiff should contact the Clerk's Office regarding any issue with
access to Pacer. 3

the outcome, and having reviewed this matter, the Court finds no issue
that would require recusal. Therefore, it is ORDERED that Plaintiffs
Motion Under Rule 60(b)(3) Relief from Memorandum Opinion/Order
Dated December 27, 2023" (ECF No. 109) is denied. 2

SO ORDERED this 12th day of January 2024.

/s/Patricia L. Dodge

United States Magistrate Judge.

While this motion was pending. Plaintiff filed a notice of appeal. Pursuant to
Federal Rules of Appellate Procedure, his notice becomes effective... when the order
disposing of last such remaining motion is entered “Fed. R. App P. (4a) (4)B (i).

Thus, his notice of appeal becomes effective the date of this order, which disposes of
his Rule 60(b)(3). 4
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APPELLEE. BOARD OPROFESSIONAL AND OCCUPATIONAL-
AFFAIRS, STARE BOARD OF MEDICINE OF PA, etal

PETITION FOR APPEAL IN THIRD CIRCUIT COURT Western PA
District Court

Case no. 2:23-cv-000832-PLD
ZAFAR IQBAL MD Pro se Attorney
205EssexCourt

T:2123811564
zighalmd@gmail.com

TABLE OF CONTENTS

1. Statements and Summaries.

it. Appellant's Brief(1-21).

112.US Supreme Court Petition for Rehearing 22-624 (1-4)
. District Court order Document 112 (1-4) 1/12/2024

v. District Court order Document _99 (1-20) 12/27/2023
vi. Federal case no cv-00842 PLD

vii. Combined Certificate of Service (1-2)



THE STATEMENTS & SUMMARIES

1.Appeal against Federal District Court Case no. 2:23-cv-00832 PLD.
2.Issues: False Appellant conviction, Equitable Tolling, Collateral Estoppel
and violation of Federal Laws, Equitable Estoppel, Fourteenth Amendment
abrogating Eleventh Amendment sovereignty, Defendants fraudulent
practices in State Courts. Qualified Immunity inapplicable in Statutory
Lawbreaking evidence.

3.Related cases and proceedings:

a. Allegheny County Common Pleas Court no. CP-CR-0003120-2018.

b. Federal District Court case no. 2: 18-cv-00842-JFC-PLD

c. Commonwealth of PA State Dept. of health case no. 17-49-14398

d. Commonwealth of PA Case no. 1 190CD2020

e. PA Supreme Court case no. 131 WAL2022

f. UNITED STATES SUPREME COURT CASE NO. 22-624

g. Allegheny County Common Pleas Court Case no. GD-02-23533.

APPELLANT'S FORMAL BRIEF AND SUMMARY OF ARGUMENTS:
BACKGROUND:

Appellant is a naturalized US citizen no. 13921833 since 1990 living in the
state of Pennsylvania. Board of Professional and Occupational Affairs of
Pennsylvania HEARING was precipitated by a criminal conviction of
appellant on November 20, 2018, for misdemeanor under case no.CP-02-CR-
003120-2018(1), In Federal Court case no 2: 18-cv-0842 evidence was
revealed that Kimberley Ferketic fabricated her complaint (5,6). Appellant
filed a motion (27) on August 29. 2019 (enclosed) apprising Court
perpetrated by Ferketic Counselor by not mentioning fabricated two
statements (5,6)

In the Amended Complaint (27). The current Curahealth Counselor has not
disputed this evidence. This resulted in dismissal of suit (7), Detective
Cokus now Police Chief

supplied a sworn statement (3) was read verbatim into the record (trial
transcript page 10 -13) which now stands to be perjured (Counselor for
Cokus has not disputed this evidence), his testimony of February 27, 2020
(4B) at the BPOA hearing. Two complainants; Melissa Smith (8C,9) and
Kimberley Ferketic (5,6,6B) also testified perjuriously, among others and
they stand impeached after BPOA hearing. Detective Cokus admitted




tearing up a first appellant statement (4B) (Obstruction of Justice) and
coercing appellant in a confessional statement of his liking (4B), This
perjured his sworn statement (3) and made appellant's conviction
fraudulently obtained. This fact was ignored by BPOA as a discretion in
their November 2, 2020, order (Exhibit B). Perjurious statements of Mellissa
Smith (8C) and Kimberly Ferketic (5,6) (6B) and Statutory law-breaking
testimony of Cokus (4B) were ignored again as a discretion by BPOA final
order (Exhibit B) and GIVEN as Color of law' by Commonwealth Court April
18, 2022, order (Exhibit A). Counselors or each defendant have not disputed
the evidence. Melissa Smith's testimony stood perjurious when contrasted
with Sergeant ltri testimony and report (8C,9). A PRE-HEARING
STATEMENT (8B) by appellant has made it clear that the question will be
asked as to why Melissa Smith waited for .28 days (about 4 weeks) to report
to the police. This delay goes to

the heart of how egregious the incident was. Both Counselors Lapenta and
DeLaurentis forced 1

Melissa Smith to perjure herself to change the day (within a couple of days
after the incident) (8C) which 'forensically stood in contrast to Sergeant Itri
's testimony(8C) and report, counselors do not dispute THIS EVIDENCE.
Kimberly Ferketic deceased) admitted that she gave a written statement (5)
which included bodily injury and bleeding, this she recanted in the second
statement (6) and Detective Cokus did not see any injury (4B). Both
complainants were impeached. However, all three testimonies of Cokus,
Smith and Ferketic which were Statutory violation of laws were ignored by
BPOA as a discretion in final order on November 2, 2020 (Exhibit B). It took
18 months (about one and a half years) for the appellate Court (Covid delay
included) to supply’ color of law ¢ while PA Supreme Court refused to
interfere taking another 6 months to answer. The case was admitted at
UNITED STATES Supreme COURT under docket number 22-624 which
was allowed to change to Section 1983 and was recommended to pursue it,
in lower court (22) for remedy. It was admitted on May 17, 2023, to US
District of Western PA under Magistrate Dodge. Magistrate Dodge
dismissed the ease on December 27,2023, without conducting a single
hearing to evaluate if any fraud was perpetrated. Magistrate Dodge granted
dismissal to each defendant with prejudice without a single hearing.
Counselors of defendants did not dispute the evidence presented to the
Court. A REVIEW UNDER RULE 60(b)(3) document # 109, citing fraud at
multiple levels, was sent to Chief Judge Hornak. Hon Judge was asked to




overturn Magistrate Dodge ruling and assign a new Judge for the case for a
trial. The Chief Judge did not act, except referring the review petition back
to Magistrate Dodge who denied the petition. MAGISTRATE DODGE
COMPLETELY DISREGARDED EVIDENCE WHICH WOULD HAVE
OVERTURNED A FALSE CONVICTION OF THE APPELLANT (BURDEN
BEYOND A REASONABLE DOUBT). THE CONVICTION WAS THE
REASON THE BPOA ISSUED ORDER TO SHOW-CAUSE NONE OF THE
DEFENDANT'S RESPONDED TO EVIDENCE SUBMITTED FOR FIRST,
FIFTH. AND FOURTEENTH AMENDMENT RIGHTS VIOLATIONS.

2
1. STATEMENT OF REVIEW.,
EQUITABLE TOLLING, EQUITABLE ESTOPPEL. FIRST, FIFTH AND
FOURTEENTH AMENDMENT RIGHTS (DUE PROCESS AND
EQUAL PROTECTION UNDER LAW) VIOLATIONS IN CONJUNCTION
WITH 42 USC SECTION 1983 RIGHTS. WHICH EACH DEFENDANT
VIOLATED AND MAGISTRATE DODGE IGNORED.
A. Magistrate Dodge ignored perpetrated fraud by Detective Cokus,
Curahealth, Charles Lamberton(lawyer)Kurt Miller (lawyer upon Allegheny
County Common Pleas Court under case CP-02-CR-0003120-2018.
Magistrate Dodge argument is arbitrary and capricious not congruence with
the evidence presented. In response to appellant Motion under Rule 60 (b)(3)
citing fraud, Magistrate Dodge wrote in her order dated January 12, 2024,
and filed under Document #112 (page2, lines 19-21) .. plaintiff does not
identify any fraud, misrepresentation, or misconduct....). Appellant clearly
has shown Curahealth, Kimberly Ferketic, their lawyers and Cokus
withheld two statements of Kimberley Ferketic from criminal case no.CP-02-
CR-0003120-2018 LEADING TO FALSE CONVICTION OF APPELLANT.
When Statements (5,6) were made available to Federal case no. 2:18-cv-
0084-JFC-PLD) Judge Conti dismissed the case against Appellant (7), where
burden of proof was less. 3
Appellant had enclosed for Magistrate Dodge Motion to Judge Conti dated
August 19, 2019, and Second Amended complaint filed on behalf of Ferketic
by lawyer Lamberton, where he clearly has committed fraud by not
informing the Criminal Court of Ferketic (5, 6) fabricated complaints.
Current Curahealth and Cokus 's Counsels have not disputed this evidence.
as to why Ferketic statements were not part of Appellant 's Criminal trial.

The Magistrate did not acknowledge
this evidence.




B. MAGISTRATE DODGE FAILED TO ACKNOWLEDGE. THE FRAUD
AND MISREPRESENTATION AND MISCONDUCT AT BPOA
HEARING.IT WAS THE CROSS-EXAMINATION AT BPOA HEARING
WHEN FRAUD CAME TO FORE BY KIMBERLEY FERKETIC (6B) AND
MELLISA SMITH PERJURED HER TESTIMONY (8C 9) AND COKUS'S
TESTIMONY WHICH ACKNOWLEDGED TEARING UP FIRST
STATEMENT OF APPELLANT AND OBTAINING COERCED SECOND
STATEMENT (4B).

1.Curahealth was in possession of the first Ferketic statements (5) (6B) BY
11/09/2017 which had her claim to include physical injury. 2.. Cokus tore up
the first statement of Plaintiff (4B) on 11/10/2017 (4B) and obtained a
coerced one (2).

3.Cokus filed a police report on 11/15/2017 4
(3), this report became false upon his testimony of 2/27/2020 (4B) at BPOA
Hearing. 4.Curahealth received a second Ferketic statement (6) on 12/5/2017
where she recanted physical injury, making her claim fraudulent. 5.
Curahealth did not give these statements (5,6) to

Allegheny County Common Pleas court for November 20, 2018, trial.
COUNSELOR FOR CURAHEALTH HAS NOT DISPUTED THIS
EVIDENCE.

6. Lamberton filed a fraudulent brief (27) in Federal court case no. 2: 18-cv-
842 on 9/06/2018 in WHICH he deliberately held back written statements
(5,6) of Ferketic. 7. Ferketic and Cokus were present on 11/20/2018 nonjury
trials of Plaintiff, fully aware of exculpatory evidence, which resulted in
false misdemeanor conviction of the Plaintiff. CURRENT COUNSELOR
FOR CURAHEALTH HAS NOT DISPUTED THE EVIDENCE.

8. Mr. Miller (lawyer for Curahealth) released Ferketic statements to the
Federal trial on 6/30/2019 under case no.2:18-cv-842, resulting dismissal of
the case against Plaintiff Curahealth Counselor has not disputed the
evidence.

9. These facts were brought to the attention of Magistrate Dodge on
10/20/2023 as a supplement brief filed and a motion was made under Rule
56 on November 7, 2023, which was dismissed by Magistrate Dodge without
a hearing. 5

C. Magistrate DODGE ignored OBSTRUCTION OF JUSTICE AND
FOURTEENTH AMENDMENT RIGHTS violations by Detective Cokus.
Magistrate states in her Memorandum Opinion Document #99 (page 7, line
31 to page 8, line 2) " This requires a plaintiff to plead "sufficient matter to




show that the claim is facially plausible, ' thus enabling 'the court to draw
the Reasonable inference that the defendant is liable for misconduct alleged.
Appellant quotes the following.

1. Cokus admitted tearing up the first statement of appellant (4B), an
Obstruction of Justice.

2 Cokus admits obtaining another statement 'under coercion. Admits
violations of fifth and fourteenth amendment rights (4B)

3. Ferketic admits fabricating and recanting claims of injury under oath (6B)
VIOLATION OF DUE PROCESS

D. Magistrate ignored Fraud upon BPOA by Melissa Smith Counsellor
Lapenta and Counsellor DeLaurentis on 2/26/2020 hearing and Spoliation of
video evidence. Counselors have not disputed Appellant’s evidence given
(8C, 9). 1.Magistrate Dodge purposely ignored fraud which was perpetrated
by Counselors Lapenta and DelLaurentis by forcing Melissa Smith to change
the date of police report; in direct contrast to Sergeant Itri forensic evidence
and testimony (8B, 8C, 9, 10). "Date of reporting to police went to the heart
of the egregiousness of the incident. Counselors have not disputed the
evidence. 2.Magistrate. Dodge purposefully ignored UPMCs spoliation of
video evidence 10,10D,10E,10 F,12A, 13).

E. Magistrate Dodge ignored BPOA discretion to ignore three exceptions
(Exhibit B uploaded in 22-624) which violated Statutory Laws Obstructed
Justice and_Fourteenth amendment rights of the appellant.

1.Magistrate Dodge purposefully ignored that then Detective Cokus
obstructed Justice by tearing up the appellant’s first statement and coerced
into getting a confessional statement, violations of Fourteenth Amendment
Rights. 2. Magistrate Dodge ignored Kimberley Ferketic concocted injury and
then recantation in her second statement, (5,6, 6 B) making her testimony to
be perjurious, a Due process violation. 3.Magistrate Dodge ignored that
Melissa Smith was forced to perjure on the date of reporting to police, Due
process violation6

F. Magistrate Dodge ignores 'Color of Law' provided by Commonwealth
Court to Statutory Law-breaking testimonies by Court order dated April 18,
2022(Exhibit A part of 22-624 case.

G..MAGISTRATE DODGE IGNORED THAT FMC AND LUPARIELLO
PERPETRATED FRAUD UPON JUDGE FOLINO UNDER DOCKET NOT
GD-02-23533

1.Magistrate Dodge purposefully ignored fraud perpetrated by FMC and Dr.
Lupariello (14 A, 14G¥).




2.FMC/BMA HEARING PANEL EXONERATED APPELLANT OF
SEXUAL\ HARASSMENT CHARGES ON APRIL 4, 2003 (14A).
LUPARIELLO OVERTURNED THE VERDICT BY A ‘EXECUTIVE
ORDER’ AND CONDUCTED ANOTHER HEARING WITH THE SAME
CHARGES AND SAME WITNESSES TO DENY APPELLANT
PRIVILEGES IN OCTOBER 2003*. FMC AND LUPARIELLO 'S
COUNSELORS HAVE NOT DISPUTED THIS EVIDENCE.

3.BPOA on one hand admitted that FMC panel ruled on April 4, 2003, that
sexual harassment charges are not substantiated (Page 6, lines 8-18), yet
they still accused 'admitted losing privileges at FMC AND SMEARING
REPUTATION of sexual harassment page 5, footnote 9. This is based upon
fraudulent means by FMC. WITH SAME CHARGES IN OCTOBER 2003
HEARING, COUNSELORS FOR FMC DID NOT DISPUTE THIS
EVIDENCE. 8

G. Magistrate dodge ignore Fraud upon Appellant by American renal
Associates and Betts, who still owe funds to appellant. The magistrate’s

conclusion was arbitrary.
1.Magistrate Dodge acknowledges ARA Betts "were within Statute of

limitations set up by her calculations (Memorandum Order page 11 lines
20.21)

2.Magistrate Dodge purposefully ignored, American Renal Associates and
Betts who still owe plaintiff funds from illegal transactions when both
forcibly reduced plaintiff ownership percentage and denied access to Butler
market (15,15%15,15A, B, C). These facts were not opposed by Counselors of
American Renal Associates and Betts.

ILMAGISTRATE IGNORED THAT THE ELEVENTH AMENDMENT
INVOKED BY BPOA IS LANCED BY SUBSTANTIVE GUARANTEES BY
FOURTEENTH AMENDMENT' AND PERMITS SUIT AGAINST STATE.
FOR DAMAGES, THE STANDARD OF REVIEW IS THE FOURTEENTH
AMENDMENT WHICH ABROGATES SOVEREIGN IMMUNITY FOR
UPHOLDING DUE PROCESS. 9

BPOA HEARING FACTS: 1. Cokus testified that he tore the first statement
of Appellant (4B), this is irrevocable Obstruction of J ustice, Violation of Due
process and Fourteenth Amendment Rights. 2. Cokus TESTIFIED THAT
HE FORCED/COERCED APPELLANT (4B) TO (GET APPELLANT'S
CONFESSIONAL STATEMENT (4B) a fifth and Fourteenth amendment
rights violation. 3. Ferketic admitted to fabricating evidence (5,6,6B). This is
irrevocable Obstruction of Justice Violation of Due process and Fourteenth




Amendment Rights violation of the appellant. 4 Mellisa Smith perjured her
testimony (8C, 9). This is an irrevocable OBSTRUCTION OF JUSTICE,

VIOLATION OF DUE PROESS AND FOURTEENTH AMENDMENT
VIOLATION. 5. Magistrate (Memorandum order page 13#2) invokes BPOA
Eleventh Amendment immunity without acknowledging Fourteenth
amendment and of Fitzpatrick v. Bitzer abrogates SOVEREIGN
PROTECTION CLAIMED BY BPOA. 6.FITZPATRICK V. v. BITZER: The
Court held Congress through Fourteenth amendment enforce the
“substantive guarantees of the Fourteenth amendment" by lancing the
"shield of sovereign immunity afforded to state the Eleventh amendment.
10

Ex Parte Young, 209 U.S. 123 (1908) United States Supreme Court allows
suits in Federal courts for injunctions against officials acting on behalf of
State of the Union to continue despite the State's sovereign immunity. when
State acted contrary to Federal law or contrary to the Constitution

ITI. MAGISTRATE DODGE PURPOSEFULLY IGNORED many aspects OF
42 USC Section 1983. THE OF STANDARD OF REVIEW REQUIRES
THAT SUPREME COURT ADMITTED THIS LAWSUIT IN MARCH 2023
AND LOWER COURT CANNOT DEFY ADMITTED SUIT BY SETTING
NEW STANDARDS IN CONTEMPT OF THE SUPREME COURT OF THE
UNITED STATES.

a. TOLLING TO BE CONSIDERED 1.USC § 1983 has no built-in statute of
Limitations The recommendations from U.S. Supreme Court are to apply
closest similar case, which serves plaintiff. Magistrate Dodge has not found
a similar case and has not applied Equitable tolling. Equitable Tolling is
applicable because of Curahealth and Cokus fraud upon Criminal Trial
leading to fake conviction of appellant and Magistrate did not recognize it

2. Equitable lolling was not applied because of Covid 19 delay
(Commonwealth Court took 18months (about I and a half year to provide
'Color of law") (Exhibit A) uploaded in 22-624. 11

3.Appellant raises multiple frauds perpetrated, which were not addressed by
Lower Court and would have paused Tolling.

b. State Actors: Monel v. New York City Dept Social Services, 436 U.S. 658
(1978).

1.Section 1983 has evolved and expanded since 1961example, in Monell vs
New York City Department of Social Services the U.S. supreme court
expanded § 1983 to allow civil suits against Municipal entities, as well as
individual state actors.




Since then, state officials found liable under §1983 have included police,
other law enforcement officers, and private parties testifying and acting on
behalf of the State. Magistrate Dodge order (page 14 lines 22-23) .... the
Board and Cokus, all other defendants assert they cannot be liable under
Section 1983 because they are non-state actors. This conclusion cannot
stand up to this Standard of Review.

IV. MAGISTRATE DODGE VIOLATED UNITED STATES
CONSTITUTION WHEN ACCEPTING STATE RULINGS AS
COLLATERAL ESTOPPEL WITHOUT APPLYING FEDERAL STATUTE
OF FIFTH AND FOURTEENTH AMENDMENT RIGHTS TO IT. 12
Magistrate raises ‘Issue Preclusion and Collateral Estoppel’, Memorandum
opinion order page 16, #4 Argument: “Issue preclusion ‘ for Cokus comes from
FINAL ORDER dated November 2, 2020 (EXIBIT B uploaded in 22-624)
where the Board disregarded exceptions lions on testimonies of Melissa
Smith, Ferketic and Cokus as a discretion and Commonwealth order (Exhibit
A, uploaded in 22-624)provide ‘Color of law’. This discretionary disregard by
the board of these testimonials including that of Cokus violated First, Fifth,
and Fourteenth Amendment’s rights. The Collateral Estoppel does not stand
when these Federal Statutes are applied.

Magistrate Dodge violated the US constitution by not applying Federal laws
to ‘already settled issue’ in contravention with Constitutional provisions of
Fifth and Fourteenth amendment rights and Due process. The US Supreme
Court has ruled that Collateral estoppel may preclude a later claim involving
the same set of facts but a different statute. (B&B Hardware v Hargis
Industries, US 2015. The Magistrate here has not applied. the Statutes of
Fifth and Fourteenth Amendments and has violated Constitutional laws.
V.MAGISTRATE DODGE IGNORED DUE PROCESS VIOLATIONS: 13

Magistrate in her order memorandum opinion page 19 lines 2-13 found that
no Due process has been violated and dismissed the CLAIM with

PREJUDICE.

1.Detective Cokus admitted tearing up appellant’s first statement: An
obstruction of Justice and Due process violation AND First Amendment
Right violation. 2.Detective Cokus admitted getting coerced confession: Fifth
and Fourteenthamendment violation and a Due process violation. 3.Ferketic
admitted fabricating statements (5,6, 6B) and then recanting injury (6B): A
Due process violation. 4. Mellissa Smith perjured herself by lying under oath
on which date, she went to police, IN subornation of her Counselors: A Due
process violation




VIL.QUALIFIED IMMUNITY FOR DETECTIVE COKUS. 1. Cokus's
attorney claimed immunity for a police officer. 2.Harlow Fitzgerald 457 U. S.
800 (1982). There is no blanket immunity for anyone, and no violations of
Statutory rights are covered by it. 3. Malley v Briggs, 457 US 335(1986),457
U.S 335 d1986), the Supreme examined immunity for police officers with
faulty warrants. Supreme Court decided that qualified immunity does not
apply when officers’ arrests wrongfully. 13

Detective Cokus filed a sworn statement (3) with false information obtaining
a false conviction and cannot qualify for immunity.

VII. MAGISTRATE DODGE IGNORED CONTINUOUS VIOLATION
DOCTRINE AND DUE PROCESS VIOLATION BY FMC., 1.Fresenius
Medical Care committed a series of illegal acts upon Plaintiff up until BPOA
hearing. It falsely portrayed that FMC found plaintiff guilty second time in
October 2003, though April panel had exonerated appellant for any sexual
harassment charges. FMC fraudulently overturned the first verdict by a jury
by an executive order and reintroduced same charges with same witnesses
with a new jury, 14th amendment violation. Counselors have not opposed
this FACT. 2 Betts falsely used the same accusations to deny privileges in
Butler ARA and Hospital, by fraudulently keeping information away from
the panel (1 5, 15 ABC). He qualifies to be a Liable non-state actor with ARA.
VIII. ARGUMENTS FOR MISCARRIAGES OF JUSTICE

1.Magistrate ignored false conviction under CP-02-CR-003120-2018. The
Curahealth in their filing did not oppose the fact they withheld information
of two conflicting statements (5, 6 UPLOADED IN 22-624) from Judge Bigley
of Allegheny County Common Plegs Court. This alone resulted in the false
conviction of the appellant.

2.Magistrate ignored Curahealth and Cokus perpetrated fraud upon
Allegheny County Common Pleas Criminal Court, Curahealth withheld
fabricated statements 15

(Ferketic, Cokus filed a perjured sworn statement) (4B) resulting in a false
conviction. Neither Curahealth or Cokus Counselors have refuted or opposed
any evidence put forth by appellant, Under provision 60(b)(3). Magistrate
Dodge was reminded of this fraud, the Magistrate refused to acknowledge
any evidence put forth.

2.Magistrate has dismissed case against Melissa Smith, UPMC et al without
the DEFENDANTS answering any of the evidence entered into record,
VIOLATION OF DUE PROCESS.

10



3.. USC §1983 STATUTE OF LIMITATIONS: Commonwealth Court took 18
months (about ONE and a half years) to rule, a period affected by covid 19
Pandemic. Magistrate by not applying pandemic associated pause to statute
of limitations conducted an injustice. Congress has not applied any statute
of Limitations and the US Supreme Court accepted a case under 22-624 as
late as March 2023. Magistrate has not recognized US Supreme Court Rules
over calculation.

4. QUALIFIED IMMUNITY FOR STATUTORY LAW VIOLATIONS:. Cokus
asked to be granted qualified immunity, which he cannot qualify for any
immunity by committing fraud (DUE PROCESS VIOLATION), Fifth and
Fourteenth Amendment violations. Cokus was not to be questioned under
oath or cross examined by Magistrate Dodge, an injustice. 16

5.Magistrate ignored 14thAmendment power through Fitzpatrick and
Young exception which abrogates State 11th Amendment immunity as
claimed.

6. MAGISTRATE AND BPOA HEARING IGNORED OBSTRUCTION OF
JUSTICE AND STATUTORY VIOLATIONS BY COKUS AND PERJURIES
BY COMPLAINANTS: Both complainants gave perjured testimonies and
were impeached at the hearing (evidence uploaded 22-624). Magistrate
Dodge ignored the evidence and did not offer the opportunity to question
Melissa Smith under oath in a Federal Court. COUNSELORS FOR COKUS
AND BPOA DID NOT DISPUTE THE EVIDENCE.

7.MAGISTRATE APPLIED COLLATERAL ESTOPPEL WHICH VIOLATES
FEDERAL STATUTORY RIGHTS UNDER FITTH AND FOURTEENTH
AMENDMENT RIGHTS.

8.Magistrate ignored FMC action of using same allegations and same
witnesses (Appellant exonerated of sexual harassment charges in April 2003
hearing (14 A) to deny privileges in October 2003. FMC has not DENIED
THE EVIDENCE.

9.MAGISTRATE ACKNOWLEDGES ARA AND BETTS FALL WITHIN
HER ARBITRARY STATUTE OF LIMITATIONS BUT IGNORED 17
PERPETRATED FRAUD BY ARA AND BETTS WHO REDUCED
APPELLANT'S SHARES AND PARTICIPATED IN DENIAL OF
PRIVILEGES OF THE APPELLANT AT A HOSPITAL VIOLATING DUE
PROCESS.

10.MAGISTRATE DISMISSED EACH DEFENDANT WITH PREJUDICE
WITH LEGIT SHARE FORFEITED A FOURTEENTH AMENDMENT
VIOLATIONS AND GROSS INJUSTICE.

11



11.Magistrate Dodge dismissed Dr Lupariello (14 A, 14 G*) with prejudice
as defendant. This has allowed fraud upon Judge Folino under GD-020233,
where defendant must answer questions about evidence entered into record.
An Injustice.

12 Magistrate Dodge has Betts (15.15*,15 ABCO to perpetrate fraud upon
appellant by dismissing Betts as defendant with prejudice without
conducting a hearing. ARA AND Betts still owe funds to appellant.
ARA/Betts Counselors have not opposed any evidence brought forth.

13.ALL THE EVIDENCE ENTERED AGAINST CURAHEALTH. COKUS
MELLISSA SMITH, '"UPMC, FMC, LUPARIELLO, AMERICAN RENAL
ASSOCIATES, AND BETTS WAS UNOPPOSED AND UNCHALLENGED
BY DEFENDANTS' COUNSELORS.

14.The basic tenets of Justice with a direct and cross examination of
witnesses was not allowed by Magistrate Dodge, an injustice. The US
Supreme court Cert. pool 18 admitted the case under violation of Fifth and
Fourteenth amendment rights under docket 22-624. Then it was directed to
continue at a lower court Supreme Court did allow Appellant to plead under
42USC §1983. 15.Any unnecessary delay in this litigation to remedy the
appellant's usurped rights will be injustice.

XI. CONCLUSION AND REMEDIES SOUGHT BY APPELLANT.
1.CURAHEALTH AND COKUS’'S COUNSELORS WERE UNABLE TO
GIVE SATISFACTORY REASON AS TO WHY NO WRITTEN
STATEMENTS OF Ferketic (5,6) WERE NOT MADE PART OF CP-CR-
0003120-2018 TRIAL OF APPELLANT. THIS CONVICTION IS PRAYED
BY APPELLANT TO BE OVERTURNED OR REMANDED BACK FOR
TRIAL.

2.EQUITABLE TOLLING AND SUPREME COURT ACCEPTED CASE
UNDER 22-624. CASE TO BE REMANDED BACK UNDER AN
UNBIASED JUDGE.

3.COKUS CANNOT BE GRANTED ANY IMMUNITY FOR, VIOLATING
FIRST, FIFITH AND FOURTEENTH AMENDMENT RIGHTS OF
APPELLANT AN SHOULD STAND A TRIAL IN A LOWER COURT.
COLLATERAL ESTOPPEL 19 DOES
NOT APPLY SINCE FIFITH AND FOURTEENTH AMENDMENT RIGHTS
WERE VIOLATED.

4. THE POWER INVESTED IN THE FOURTEENTH AMENDMENT
ABROGATES STATE SOVEREIGN IMMUNITY. BPOA HEARING
CONTAINS EVIDENCE WHICH VIOLATES DUE PROCESS, FIRST,

12



FIFTH AND FOURTEENTH AMENDMENT RIGHTS. A TRIAL IS
NECESSARY TO DETERMINE VALIDITY OF REVOCATION OF
APPELLANTS MEDICAL LICENSE.

5.THE RECORD CONTAINS TWO PERJURIOUS TESTIMONIES OF
COMPLAINANTS AND COERCED SELF-INCRIMINATING STATEMENT
(PART OF 22-624 RECORD) WHICH CAUSED THE DENIAL OF
LICENSE, THIS NEEDS A TRIAL.

6.FMC HAD NOT DENIED THE SAME ALLEGATIONS WHICH WERE
NOT SUBSTANTIATED IN APRIL 2003 HEARING AND VERDICT
OVERTURNED BY AN EXECUTIVE ORDER. FMC COUNSELOR HAS
NOT RESPONDED TO THIS EVIDENCE. APPELLANT ASKS FOR A
TRIAL IN LOWER COURT. 20

7.LUPARIELLO FRAUDULENTLY AVOIDED SEVERANCE PAYMENT
AND FRAUDULENTLY OBTAINED JUDGEMENT FTOM JUDGE
FOLINO IN CASE NO GD-02-23533. LUPARIELLO HAD NOT SETTLED
10%SHARES OF APPELLANT. THE COUNSELOR HAS NOT DISPUTED
THE EVIDENCE. APPELLANT PRAYS FOR A TRIAL IN LOWER COURT
8.ARA AND BETTS COUNSELORS HA VE NOT ANSWERED AS TO WHY
APPELLANT SHARES WERE REDUCED FROM 15 % to 10%
ARBITRARILY. BETTS AND ARA DENIED APPELLANT PRIVILEGES IN
BUTLER MARKET FRAUDULENTLY. APPELLANT PRA YS FOR A
TRIAL IN LOWER COURT. Respectfully,

A

ZAFAR IQBAL MD

205 Essex Court, Gibsonia, PA 15044.Dated February 7, 2024
T:2123811564. zighalmd@gmail .com 21
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COMMONWEALTH OF PENNSYLVANIA
DEPARTMENT OF HUMAN SERVICES
BUREAU OF HEARINGS AND APPEALS

IN THE APPEAL OF: Zafar igbal, M.D.

BHA ID No.: 9999
BHA Docket No.: 007-22-0009
Medical Assistance Preclusion

TELEPHONE HEARING SCHEDULING ORDER

AND NOW, the Bureau of Hearings and Appeals hereby ORDERS the following to

resolve the Parties' outstanding motions.

1. Hearing Date, Change of Hearing Date, and Unavailability at Time of Hearing

a.

A hearing will be held by telephone and will begin at 3:00 PM on JANUARY
21, 2025. This is the ONLY written notice of the telephone hearing that you
will receive.

Requests for a change of the hearing date or time are granted only when you
can show that you or your witnesses cannot participate because of previously
scheduled appointments or medical conditions. You must send a written
request for change of hearing date or time to the Formal Docketing
Coordinator as soon as possible.

If you or your witnesses are not available when the hearing is scheduled to
begin, the hearing will proceed without you and/or any witnesses. This may
cause the Judge to find in favor of the other party.

2. Purpose of the Hearing

a.

b.

C.

d.

This hearing will address whether Provider's July 17, 2024, Request for a
Dispaositive Motion under Rule § 41.135 should be granted.

This hearing will address whether the Department of Human Services' August
9, 2024, Motion for Summary Judgment should be granted.

This hearing will address whether Provider's September 6, 2024, Moation to
Compel Bureau of Professional and Occupational Affairs through Program
Office or Directly ta Comply with Pre-Hearing Order of Judge Herzing Dated
May 8, 2024, should be granted.

This hearing will address any other outstanding motions.

3. Telephone Hearing

a.

No later than ten (10) days before the hearing, you must complete and return
the enclosed pre-paid, self-addressed postcard, making sure you include the
telephone number where you can be reached for the hearing and that your
signature is legible (or include your printed name beneath your signature).
The Judge wili call you on the day and time of your hearing at any telephone
number you provided and will, at that time, secure from you telephone
numbers for any witnesses you wish to call so you must be able to provide
the phone numbers at which your witnesses can be reached. Please note,
however, that the judge will anly be able to connect up to five different



b.

Free interpreter and translator services are available at the hearing and for
any notices that are sent to you.

8. Legal Representation

a.

b.

C.

You may have a lawyer represent you at the hearing, but you are not required
to have a lawyer. You may represent yourself.

If you do not have a lawyer or cannot afford one, you may call your local
County Bar Association for information about finding a lawyer.

if you have low income, you may be eligible for assistance from your local
Legal Services Corporation or from legal clinics at local law schools such as:
Widener School of Law (located in Harrisburg, PA), Dickinson School of Law
of the Pennsylvania State University (Carlisle, PA); and Temple University
School of Law or University of Pennsylvania School of Law (Philadelphia).

In order to receive important information and notices pertaining to your case
and to participate in this hearing, your counsel should enter a written entry of
appearance with the Bureau of Hearings and Appeals prior to the hearing
date. Said entry of appearance should include the attorney’s name, address,
telephone number and facsimile number and be provided to the other side,
with proof thereof in the form of a certificate of service being attached to the
entry of appearance. Failure of your counsel to enter such an appearance
may result in proposed exhibits which your counsel may not have seen being
considered for admission to the record as long as you were properly served
with copies of them.

9. Contact Information

Address: Formal Docketing Coordinator

Bureau of Hearings and Appeals
2330 Vartan Way, 2" Floor
Harrisburg, PA 17110-9721

Telephone: 717-783-3950
FAX: 717-346-1958

Date

December 4, 2024 @m&ﬁég_
5

Jacob Herzing, Esq.
Administrative Law Judge
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Reproduced Affidavit Exhibit I of police report by Detective Cokus.

Your Honor, your affiant is Corporal Donald J. Cokus Jr. I am a Detective with
North Fayette Township police and I am currently assigned to investigation
division. ‘

On November 9th, 2017, the North Fayette Police Department was dispatched to
CuraHealth to speak with a female regarding a sexual assault. The female victim’s
identity is known to Your affiant and will be available for court proceedings, until
that time she will be known as “Victim #1.

In speaking with Victim # 1she stated she was in her office at CuraHealth on
November 7th. 2017 at approximately 1300 hours. At that time, the defendant ( Dr.
Zafar Igbal) entered and asked if she had any medical charts for him to sign. Victim
# 1 stated that defendant then closed and locked the office door. The defendant
approached the victim #1 and kissed her by “shoving his tongue” in her mouth. The
victim indicated she did not consent to the contact, and backed away. Victim #1
indicated that the defendant approach from behind, and hugged her by “pinning”
both of her arms against her body, down at the side. The victim stated the
defendant then kissed her again, and placed her left hand inside of her shirt. The
defendant “ squeezed” the right breast of victim # 1 tightly and removed it from her
bra, attempting to make facial contact with it.

Victim # 1 stated she backed away again, and advised the defendant to leave and he
complied. '

I conducted an interview of the defendant at the North Fayette Police Department
on November 10t, 2017. He was provided a Waiver of rights, and agreed to speak
with me. In doing so, the defendant admitted to having aforementioned contact with
Victim # 1. The defendant acknowledged that the victim did not consent, and he
provided a written statement of his involvement accordingly.. '

Your Honor, probable cause does exist to file the charges located here in, based on
the aforementioned facts and circumstances.
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I, Donald Cokus BEING DULY SWORN ACCORDING TO THE LAW DEPOSE
AND SAY THAT THE FACTS SET FORTH IN FOREGOING AFFIDAVIT ARE
TRUE AND CORRECT TO BEST OF MY KNOWLEDGE, INFORMATION AND
BELIEF.

Signature of Affiant
Sworn to me and subscribed before me this 15t day of Novembef, 2017.

Anthony Saveikus District Judge . Signature
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10

and everyone is going to cross-examine. They are
just going to give me all of the information that's
stipulated to. I'11 accept it as fact, and then I
will draw whatever conclusions from that. Do you
understand?

Yes, Your Honor.

And by proceeding in this manner, am I depriving you
in any way of your ability to present evidence on |
your on behalf, including character witnesses?

No, Your Honor.

THE COURT: A11 right. Thank you.

And, then, what would the stipulation be

to?

MS. SCHOEDEL: In fact, Your Honor, I
will read in the affidavit of probable cause
which will be stipulated, as well as some
additional facts that I spoke with counsel
about .

THE COURT: Okay. _

MS. SCHOEDEL: With that being said, I
will proceed to read the affidavit of
probable cause, which states that, Your
Honor, your affiant is Corporal Donald Cokus,
Jr. C-o-k-u-s. I am a detective with the
North Fayette Township police department, and

Ferketic 01479

JAMES C. McCOY (412) 350-5414
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I am currently assigned to the investigations
division.

On November 9 of 2017, the North
Fayette police department was dispatched to
Cura Health -- C-gfr-a. Health -- with a
female -- to speak with a female regarding a
sexual assault. The female, her -identity is
known to your affiant. For purposes of
today's plea, Your Honor, that victim is
Kimberly Ferketic. F-e-r-k-e-t-i-c.

In speaking with the victim, she stated
that she was in her office at Cura Health on
November 7 of 2017 at approximately 1300
hours. At that time the defendant, Dr. Zafar
Igbal, entered, asked if she had any medical
charts for him to sign. The victim stated
that the defendant then closed and locked the
office door. The defendant approached the
victim and kissed her by, quote, shoving his
tongue, unquote, in her mouth.

The victim indicated that she did not
consent to the contact and backed away. The
victim indicated that the defendant then
approached her from behind, hugged her by,
quote, pinning both of her armms against her

Ferketic 01480

JAMES C. McCOY (412) 350-5414
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REPRODUCED TRANSCRIPT OF DET COKUS _ .

2/27 page 83 hnes
11. Q. And did he say that it was consensual?
12. A. Initially yeah. He believed it was consensual .
2/27 page 84, line: |
11. Q. What happened to first statement that he gave you?
15. A..... I disposed of that after I read it....
2/27-page 87-lines:; |
3. Q. Okay. Going back, how did you dispose of the statement? The first statement?
6. A. The first statement?
7. Q. Yeah
8. A. I either tore it up or I crumbled it up and threw it 'in the garbage can.
2/27 Page 84 lines:' ‘ , ,
1. A..... which she alleges that there was ultimately bruising. We did not see....

(THE COKUS's TESTIMONY OF DESTROYING A VOLUNTARY
STATEMENT AND OBTAINING ANOTHER UNDER DURESS, STANDS IN
CONTRAST TO BPOA CONCLUDING STATEMENT (Appendix B, page 4).

2/27page 92, lines:

4. Q. And, you also said there is a video surveillance of the medical records.
6. A. I told you there was .

7. Q. Yes,

8. A. -video absolutely-

9. Q. And that was a lie?

10. A. Absolutely.

11. Q. So, yov.; lied to me?

12. A. What-did I lie to 3‘rou? Yes, absolutely.
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~ 2/27 page 94 lines: '

3.Q. Did she give you a blood-stained garment? -
4.A. T don’t believe so.

(ABOVE WRITTEN STATEMENTS ARE OWNED BY K.F. HER TESTIMONY
STANDS IN-DIRECT CONTRAVENTION TO DONALD COKUS. KF CLAIMS
OF BLOOD-STAINED GARMENTS AND CLAIM OF INJURY NEVER MADE

TO POLICE REPORT (I[ EXHIBITS QQNTRA_!!!QTINQ, BPOA
ONCLUSION (A ix ed

Trahscript of Detective Cokus

2127 83

11.. Q.-And did he séy it was consensual?

- 12, A, Initially 3;eah. He believed it was

13. A. consensual

2/27. . 84

11.. Q. What héppened to the initial statement
12. Q. he gave you? _

15. A , I disposed that after I read ........

2127 87
3. Q. Okay

. 4. Q. Going back, how did you dispose of the
5. Q. statement? The first statement?

6. A. The initial statement?

7.A.Yeah.

8. A. 1 either tore it up or I crumbléd it up

9. and threw it in the garbage can.
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2/27. 84
1A.......... ereeneereenrae which she alleged that there was

2. ultimately bruising. We did not see.

2127 .92

4. Q. And, you also said there is a video surveillance of the medical
5. records.

6. A. I told you there was-

7.Q. Yes

8. A. -video absolutely- |

9. Q. And that was a lie? ' !
10. A. Absolutely. |
11.Q. So, you lied to me?

12. A, What-did I lie to you? Yes, absolutely.

2/27 - 94

3. Q. Did she give you a bloodstained ga\rnient?

4. A. I don't believe so.
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you’ re supposed to read it, now it's iﬁ your mind.
Now she is talking about it.
THE WITNESS: Okay.

BY ATTORNEY DELAURENTIS: %

Q. Okay. ‘

S0 and what - what did Dr. Igbal say at
first?

A. He admitted that he enteredéthe -~ Ms,
Ferketic’s office and locked the door, and that they
had contact with each other.

Q.. And did he say that it was ?onsensual?

A. Initially, veah. He believ?d that it was
consensual, but after there was further discussiocon
petween the two of us on the interviewaprocess, he
admitted that it was not consensual. i

8. And what specifically was the sexual
contact that he had? ;

A, The sexual contact that waé reported and
that we had spoken about was apprpoaching her from
the front with a bear hug, him kissiné her and
putting his tongue. in her mouth, Theédisengagement
from Ms. Ferketic, which is ultimatelj, there is
another engagement wheéere he was’behiné her and gave
ner another bzar hug and put his left jhand in - on

the inside of her shirt and grabbed hér right breast

Sargent's Court Repoxting service, Inc.
(Bl4) 536-8208
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84
and squeezed it. Which she alleged that there was
ultimately bruising. We did not see. EShe was sent
to the hospital for that. And that he?tried to
place his mouth on her breast. ;

Q. Okay . :
bid Dr, Igbal indicats whether he was
willing to previde a written statementl
B He did.
Q. And did he do so? i
A. He did.
Q. what happened to the fitst}statement that

1

he gave you?

A. He provided two written suatements. The
first statement was not indicative of .the - of our
interactions in our interview. I disposed of that
after 1 read it, and - and said this % this is not
what he told me. This iz pot what our interview
was. 1'm going to give you &n opportﬁnity to write
s second statement. !

S0 I provided him the same; blank document
that he was provided initially, and he wrote the
second statement which was much closexr to what his

varkal statemant was to ma.
Q. okay.
I'd like you to turn in the book, 1711

sargent's Court Reporting Service, Imnc,
(814) 536-8908
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87
what the Respondent verbally expressed to you?

A. it was. It was more consistent.

Q. okay .

Going back, how did you dispcse of the
statement? The first statement? '

A. The initial statement?

@ Yeah.

A. 1 either tore it up or I crumbled it up
and threw it in the garbage can.

Q. Okay .

And why did you do that?

A. Because that was inconsistent with what
his - his - his verbal statement during oux
interrogation.

Q. Okay.

And did the Respondent deny physical
contact with the vietim at any point?

. He did not.

Q. What did vou do after the Respondent
finished his statement?

A, He was free to leave, He was allowed to
leave.

Q- Is this when you gave him & pat on the
back?

A. Probably - probably that's when I shook

Sargent's Court Reporting Service, Lnc.
(814) 536-8908
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A. An incident report? I don't tecall
reviewing an incident report from her.

Q. - Did she give you a bloodstained garment?

a. I don't belleve so.

DR. IQBAL: Your Honor, I have a

written statement. I'd like to enter and show to -
to -,

HEARING EXAMINER: A written - a

written statement from who?

DR. IQBAL: From Ms. Ferketie.

HEARING EXAMINER: You can't ~.

DR. IQBAL: I can show that 1f he has

ever seen it.

HEARING EXAMINER: Okay-.

vYou can ask him if he's seen it, okay?
But that's the extent you can ask him - unless he
says ~ unless he will testify that he's seen it,
okay?

THE WITNESS: I den't recall séeing

that statement.

BY DR. IQBAL:

Q. pid -7
AL Tim sorry.
Q. Police Officer, are you supposed to lie

to your - to - we are under your pretection. You

Sargent's Court Reporting Service, Inc.
(814) 536-8908
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REPRODUCED TRANSCRIPT OF K.F. TESTIMONY.
KF: 2/27 page 126 lines
7. A. He had -he had blood on his shirt that.
8. A.is on my shirt that I wore that day. And my right
9. A. my right breast is starting to bruise....
12. Q. And when was this incident report written?
14. A. On the 9th | believe I have.
15.Q.' And the second page, the second document, is that your-?
17. Hearing Examiner: And - and that's C-12. We marked it as C12.
19. BY DR. IQBAL:
20. Q. Is that yours .too? .
21. A. Uh-Uh (yes).
22. Q. When was that written?
23. A. They were written at the same time as far I can recall.
2/27 page 128 lines: _
17-18. Q. The blood-stained shirt, where is that shirt now?
19, A. ’I“heldetective took it. '
Transcript from BPOA hearing Feb _26, 27, 2020
2127 - . 126
1. Q. Cén you réad it out loud, please?
2. thing or -?
3.Yes. Do you want me to .read the whole
4.Q. No. Just the one with the '
5. A. Just where'yoﬁ - the little wiggly line?
6. Q. Yeah. \
7. A. He had - he ‘had blood on his shirt that
8. is on my shirt that I wore that day. And my right -
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9. my right breast is starting to bruise. It is very
10. sore now. I'm scared he will try to do this again.
11. Q. Okay.

12.And when was this incident report

l3.written?

14. A. On the 9th I believe I have.

15.Q. And the second page, the second ddcument, '
16. is that your -?

17. HEARING EXAMINER: and - and that's C-

18. 12. So, we marked the document as C-12.

19. BY DR. IQBAL:

| 20. Q. Is that yours, too?

21. A. Uh-huh (yes).

22. Q. When was that written?

Iq
N

23.A. They were written at the same time as far
24, as I recall
25 ATTORNEY DELAURENTIS: And Your Honor,

Sargent's Court Reporting Service, Inc. (814) 536-8908
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16.BY DR. IQBAL:

17. Q. The bloodsfained shirt, where is that
18. shirt now?

A, The detective took it.
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Q. ¢Can you read it out loud, please?
a. Yes. Do you want me to read the whole
thing or =%
No. Just the one with the -.
a. Just where you - the iittle wiggly line?
Yeah.
A. He had ~ he had blood efn his shirt that

is on my shirt that I wore that day. And my right -

my right breast is starting to bruise. It is very

sore now, I'm scared he will try to do this again.
Q. Okay.

And when was this incident report

written?
A. on the 9th I believe I have.
Q. and the second page, the second document,

is that yoeur =72

HEARING EXAMINER: And - and that's C-

12. Sco we marked the document as C-12.

BY DR, IQBAL:

Q. Is that yours, toe?

A. Uh=huh (yes).

Q. When was that written?

A They were wrxitten at the same time as far

as 1 can recall.

ATTORNEY DELAURENTIS: And Your HOnor:

Sargent's Court Repérting Service, Inc.
(814) 536-8908
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8o this - all this handwriting up here
is - ma'am, this is not your handwriting.
Correct? At the top of -~

THE WITNESS: Correct. That is not

nine.

HEARING EXAMINER: - of Exhibit R-127
The handwriting is Dr. Jgbal's? Okay. But the
handwriting that's in the lines is your handwriting.
Correct?

THE WITNESS: Correct, yeah, And I

see on the bottom that has ~ has & date of 12/5%/17.
HEARING EXAMINER: Okayw

Very good. Thank you, I appreciate
it., Go ahead. You =~ you -~ you may ask « you may
ask her questions now,

BY DR. IQBAL:

Q. The bloodstained shixt, where is that
shirt now?
B, The detective took it.

DR. IQBAL: Your Honor, can I say that

the detective took it and reported you and said he
never got one?

THE WITNE&SS: He said he didn't

recall.

HEARING EXAMINER: Thank you.

Sargent's Court Reporting Service, Inc.
(814) 536-8908
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Toresa G, Patrick
Pressant

(‘”‘11 U_PM(“ % Cnversizy of Dvishergh
S | Medieal Cenee ,

UPMEC Pussaint
{PMC Pavsavant Cravbor o

9100 Bobwock Boutseist
Py P8 NS CERTIFIED MAIL

412-%.7-6800

January 3, 2008

2sfar igbal, MD
118 South Butier Sireet
Butier, PA 16001

Re: Spectal Notice

Dear Dr. igbat.

At the Medical Executive Commitiee imaating on January 2. 2008 and pursuant to Aricle
7. Section 7.B.1 of the UPMC Passavant Credentialing Palicy of the Bylaws, please be
advised 3 recommiendation has been made to deny your raquest tor reappainmant to
the Professional Staff. The reason for this recommendation was pased upon your failre
{o disclose appropnale responsas to declaration aueshons on your reappointment
application, which was signed by you on LHeptember 14, 2007

Please recognize you are entitled (o request & hearing within 30 days of receiving this
notice. A copy of this article has been gnalosed for yout reference

Sincerely,
| P ’/
Teresa G Petrick, President
UPMC Passavani
TGP/Hb
oncioeure
[o>3 Richard Hamition Chairman

Roard of Trustass

Boott B Cahn, MD. President
Professions! Staft

Stave Harria. MD. Chawman
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that the severity of the MEC’s recommendation bt non-reappointmedt, coapled with fhose
serious procedural deviations, should have warrented further review by the MEC itself into tho

facts and wircamutances surrounding D [qbal's reapplication.

Pox the reasons set farth sbove, the Hoarmg Panet conciuded thal recopuméndation made
by the MEC was capricions aad not supparted by substeatial evidenco.

V.  RISPOSITION OF THE EEARING PANEL EEPORTL.

This report of (e Heaoug Pasal is to be delivered to e Chief Bxecutive Dificer for

appropriate distribation pursuant
UPMC Paasavant

Respectfully Sobmitred:

Dated April 21, 2008

Section 7.8.4 of the Professional Staff Credeutials Policy of

Christapher G. Roraen, M.D.

§ved Hyder, M.D.

b L.FOshorm, M.D.

y
NS

TOYAL P.A3
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TRANSCRIPT FROM M.S. TESTIFYING
2/26 Page 50 lines: |
21 Q. And did you report this to the police?

22. A. Yes. I believe a couple of days later we had reported to the
McCandless Police...

Page 79 lines
19. Q. Mrs. Smith, you.said you went to the police the next day?
21. A, I believe it was a couple of days later.

This is entirely false as depicted in the police report (Exhibit-III, R-3),
which suggests that Mr. and Mrs, Smith presented themselves on
08/29/2015 @15:49 (Incident #20150831M8358) to the police station, The
report was written by Lawrence J. Itri Sergeant. This was followed up by
his interview with me on September 1, 2015 (Exhibit I1I, R-3).

- TRANSCRIPT OF SERGEANT LAWRENCE  ITRI TESTIMONY.
02/26-page 122 lines; ‘ | ‘

17.I'm han.ding Sergeant what's been marked as‘Exhibit R-3
23.Q.Is tha;t she said- the time reported is 8/29/2015, at 15:49?

25. A. Yes. That's the time I took the report.

02/26 -Page 123 lines: | ' |

2. A, T'hat's the date that Mrs., Smith and her husband came to the
station, Yes, it is. ' |

4. Q. Did they come before this date? Is this the first time ever you saw
" them?6. '

A. Yes. That was the first time I've seen them
ALLEN FLEMM, P.CI testified 2/26 page 253 lines
15. Q. But she told you that she went to the police a month later?

17. A. She didn't give an exact date, but she said she went after her
vacation. She said took a vacation and went after the vacation.
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BY DR. IQBAL:

Q. §ir, did you file a report?
B, Yes, 1 did,
Q. Ts that report somewhere there?

HEARING EXAMINER: And are you

referring to what's been nagked =17

DR, TOBAL: ¥es, it's on the repert
bottom, yes, It'e the report 1, %, 3.

ATTORNEY DELAURENTIS: I don't know Lf
I left that wup there. l

THE WITNESS: I don't see it up here.

1s it in the file?

ATTORNEY DELAURENTIS: No.
HEARING EXAMINER: Qkay.

Here, T'Ll give you my CORY. There
you go.

I*m handing the Sergsant what's been
maerked as Exhibit R~3.
BY DR. TQBAL:

Q. Is that youyr name Lawrence J. Itri., 1Is
that you? '

A, That's me, yes.

Q. Ts that what she sald - the time reported

ia 8/29/201%, at 15:497

A, Yes., That's the time I took the repoxrt,

ey

Sargent's Ccouxt Reporting Service, Inc.
(814) 536~8908
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MeCandioss Police Department
9988 GRUBPBS RD
WEXFORD, PA 16080

Phone: (412)360-7882  Fax: (412)364-4684

Municipality TOWN OF MCCANDLESS (108)
Report Type INCIDENT

incldord # Rafsrence #
50160831M8368 WCPisDTeaz ] WHIn 8100 BABCOGK BYD - PITTSBURGH
Landmark  UPMC PASSAVANT HOSPITAL
The Pramise
Crtminai | Section Paint of En
Code | Sub-Section : Meth. of En?y
Desncription Pabyl Zone DIST Grid
L e Repoted  08/28/2018 @ 16:49 (SeY)
3800 SUSPICIOUS PERSONS OR CIRCUMSTANCES &,t"mm“"" e
Receved  16:49  Dispatched 16:08
Arrived 416:08 Cleared 17:08
Status FURTHER INVESTIGATION
Dispoesition
Clear Date
Badge 235 - LAWRENGCE J. ITR|, SERGEANT
1
Inveatigating Oftcer e onte Apiovng Offcen . ™
McCandloss Pollca Department  Page 10f4 ' -
Printed by: CYNTHIA MILLER (0S/23/2017 07:49:52 AM) AN
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Q. And is that the day they showed up?

A. That's the date that Mrs., 8mith and hey
husband came to the station. Yes, it is.

Q. . Did they ceme before this date? Ts this
the first time ever you saw then?

A. Yes. That wes the first time I've ssen
them,

Q, T den't know, Bergeant, whersg you were

before Mre. Smith took the stand todasy and she sald

she came two days later after the incident.

T4 that correct?

ATTORNEY DELAURENTIS: Objection, I'm
not clear on the guestion,

'HEARING BXAMINER: Sure. Just

rephrase the question.
BY DR, IQBAL:

Q. Sergeant, before you took the stand, Mrs.
Smith teok the stand.

A Yes.,

Q. ind she sald she vame to the peol - ¢o
you, to the police department, within twg days of
the incident, which makes it either 8/2nd, 2013 ox
8/3xd, 2018,

Is that correat?

A. Ne., I took this report on the 2%th of

Sargent's Court Reporting Service, Inc.
(814) 536-8908
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“(m):

- elevator doors had shut, Dr. Igbal aggressively kissed Nurse Smith, -

. - During the forced kiss, Dr. Igbal stuck his tongue in Nurse Smitl’s -, |
7 mouth, S 7RSI T - R

(m

i O

‘Dr. Iqbal again suggested to Nurse Smith that they go someplace
" quiet to talk. Unsure of what to do and feeling as though she could
"not say “no” to a physician, Nutse Smith followed Dr. Igbal onto-
. ‘the elevator, e -

Almost inmediately upon entering the elevatur; and after the

 According -to Nurse Smith, Dr. Iqbal, kissed her and then the -

i * ; clevator door apened and hie and she both got off of the elevator, i g
(o) ' “Nurse Smith said that the interaction on the elevator lasted between

. x 30 seconds to & minute. - - A s

Nurse Smith was very clear and told the Investigating Committes

‘that the elevator never moved. They never went.o another floor:

R got off:and back on the elevator.

@

10 |

()

-

(v).

(v)

' ?~I-When Nurse Smith and Dr, Igbal cxited}‘t'h‘c clevator, Dr. Iqbal told **
her to go back to her unit (Rehab) and he would go to the acute- -

side of the hospital.

When Nutse Smith returned to the ‘Rehab Unit, she immediately
_reported the -incident to the charge nurse, Edwin Plezia, RN.. .
* M. Plezia advised Nurse Smith to report the incident to the
‘Nursing Supervisor, Chris Mankey. - o

Nurse Smith returned to.work.-. .. ...~ ...

Soon after Nurse Smith had returned to the unit, and after she had;“
reported the incident to Mx. Plezia, Dr. Iqbal also returned to the

unit.

Nurse Smith said that Dr. Igbal’s daughier was in a relative’s I‘OOBI.;:. .
and came out to ask him a question as he was approaching =" -
* Nurse Smith. Dr. Igbal introduced his daughter to “Melissa” by

name.

Later that day, Nurse Smith reported the incident to Ms, Mankey - -
~." when Ms. Mankey was on the unit getting reports, Ms. Mankey i

. .- advised Nurse Smith to report the incident to Denjge Sponcer, the v
: .=+ " Unit Director, _ ot R : J.8 g

U1y o




- (w)

-

-

Nurse Smith caifed -Ms. Sponcer at tome, .at;'-"_4:3_18j‘ pm,on 4 :

August 1,2015 to repont the‘incident.

)y : After fep'orﬁngf thc mcl,dcnt to Ms. Spnnce,r,'.Nurée Smith was: .
offered the opportunity to go home early and she did.. i e

* The next day, August 2, 2015, Dr. 1gbal returned to the Rehab Unit
at approximately noon. When Nurse Smith saw him, she told the

“HUC that she was going to the locker room and to call her when

Dr. Iqbal left. However, Nurse Smith heard call lights going off" -

and decided to respc_md, o

Later, while she was passing meds, between Room 5710 and 5711,
Dr. Iqbal approached Nurse Smith and asked “Is everything ok?"~
She said yes and then asked Dr. Iqbal “Is everything ok?” He said

i “yes,” He then hugged Nutse Smithi, which she stated made her

(aa)

(bb)

(o)

(dd)

(ee)

 feel even more. uncomfortable and upset.

On August 3, Nurse Smith reported the: August 2 interaction with
Dr. Igbal to Ms. Sponcer and described it a “awkward.”

On’ August 5, 2015, Paul Hanlon contacted Dr. Igbal and. invited
him to meet with the Leadership Council that evening.
was not sure. what time he made this call, Dr Iqbal asked

My, Hanlon wht the meeting was about. M. Hanlon said that the. .

‘Leadership Council would explain. . Dr. Igbal then asked “can you:
give me an idea? Is it personal or clinical?” Mr. Hanlon informed®

Dr. Igbal that the matter was personal.

At around noon on August 5, 20i5, Dr, Iqbal was on the Rehab.

Unit. Ms. Sponcer witnessed Dr. Iqbal approach Nurse Smith and
speak to her, leaning over the wall at the nursing station, Dr. Igbal.

asked Nurse Smith if she was ok’ Dr.Iqbal then asked
Nurse Smith if she was working the next day or the day after.

" Nurse Smith responded that she would be on vacation. Dr. Igbal

asked Nurse Smith where she was going. Before Nurse Smith
could answer - Dr. Iqbal’s question, ‘Ms. Sponcer intervened by
asking Nurse Smith a patient-based question. _

Dr. Igbal returned to the unit later that day (August 5), after
Ms. Sponcer left.  According to Nutse Smith, Dr.Igbal was

left.

Since Mr. Hanlon could not-remember what time he céll.ed
Dr. Iqbal, it is not clear whether Dr. Iqbal approached Nurse Smith

-

Mr. Hanlon

looking for her. Nurse Smith hid in the med room until Dr, [qbal

24523203
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(13)

(14

(15)

(16)

a7

"~ Dr. Iqbal’s statements fhat Nirse Smith sought him out on Augnst f,ZBIS .

about her medical condition, asked his advice, and asked him-to visit her. -
in the hospital, are not credible. .. Nurse Smith told-the Investigating

Committe¢ that, on .an earlier occasion, she had discussed her ¢ondition
with Dr. Igbal and may have asked him for advice. However, sometime
prior to August 1, Nurse Smlth had already decided against the surgery
and thus had no reasont to.be talking to Dr. Iqbal aboul the surgery on

" August 1. It appeared to the Investigating Committee that Dr. Igbal was

offering this explanation in an attempt 1o explain his actions,

Following its interview wifh Dr. Igbal, the Investigating Committee Idid_l

not find Dr. Igbal’s statement, that on August 1,2015, Nurse Smith
followed him on and off the ‘elevator three times, to be credible.

In an effort:to.be as thorouglh and fair as possible, and oul of an abundance
of caution, the Investigating: Committee sought to find a surveillance tape
of the inside or outside of the elevator, The only. surveillance tape which
was available showed the outside of the elevators on the first floor of the
Hospital. This surveillance tape was from the PNC ATM machine. The
Invesiigating Committee requested the surveillanee tape from PNC for the
relevant time frame of 10:00 a.m. to 2:00 p.m. on August 1, 2015,

The Inveshgatmg Commxtlee obtained a copy of the surveillance tape on

Friday, November 20, 2015. A copy of the surveillance tape is included gg
Exhibit 19. ' :

The Investigating Committee reviewed the surveillance tape in its entirety.
The Investigating. Committee did not sec any evidence io confirm
Dr. Igbal’s ‘statement that he and Nurse Smith had got off of the elcvalot
(and then back on the clcvator) on the first floor, -

On the sutveillance tape, there are multiple instances when for a short

petiod of time (usually under-a minute) the elevator doors ace not visible
becauise someone is blocking the view. However, based on all of the -

information available, the - luvestigating Committee concludes that

Dr. Igbal's statement. to ‘the Investigating Committes, that on

August 1, 2015, Nurse Smifly- followed lnm on and off the elevator three
times, is nof credible. 3

The comments that Dr. Iqbal made to Nurse Smith, including “I can’t have
an affair with you, ’m married” and “I would have dated you if [ met you
before 1 was merried,” are similar to the comments Dr. Igbal made to

Autuman Schlafhauser, R.N. in 2012. (See below.)

The comments that Dr. Igbal made to Nurse Smith, including “I can’t have
an affair with you, I’'m married” and “I would have dated you if I met you

12 248523243
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call at 8am Inbox

o Lisa Hertzer Feb 17,2016

to Susan, me, Thomas, Lauren, Marti...

The call has been scheduled for 2/19/16
at 8am

Everyone should call 866H-228-9900

Susan ONLY wili enter 4074340

Everyone else to enter code 841672

If you have any guestions please let me
know.
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THE WITNESS: That is correct.

HEARING EXAMINER: Okay.

To your knowledge, was there any other
videotape available to you - for you to review
beyond the PNC Bank tape?

THE WITNESS: So yes. I believe that

UPMC also has video cameras in that area. I also
believe that by the time that we tried to obtain
those videotapes, they had already been overwritten.
S0, you know, you learn a lot about things you never
knew before. And one of the things that I learned
in 2015 was that these videotapes are on some sort
of rollover. That after a certain period of time,
number of days, weeks, whatever it may be, that they
overwrite themselves.

HEARING EXAMINER: Okay.

Very good. S0 at the end of the day,
to your knowledge, as a member of this committee,
there were no other videotapes for - that existed
for you to review beyond the PNC tape that you
reviewed.

Correct?

THE WITNESS: That is correct, and we

actually did try, if I remember, to obtain the other

videotape. At the time we tried, we were told that

Sargent's Court Reporting Service, Inc.
(814) 536-8908




Each party shall have the right to submit & wriiten statement, and the Heating Panel may
request that statements be fled, following the close of the hearing.

1D.8. Fostponements snd Exiensions:

Postponements sad extensions of time tmay be requested by snyome, but shall be
peamifted only by the Presiding Officer or the Hospital President on & showing of good
canse.

Consistent wit the burden an the applicant/Professional Staif member to demonstrate
fhat heshe sstisfies, on a2 confiming basis, all criteris for imifial sppeintment,
resppointment and clinical privileges, the Hearing Panscl shall recommend in favor of the
member who requested the hearing has proved, by a prepondesance of the evidencs, that
the recommendation that promipted the hearing was arbitrary, capricious, or not supported
by credible evidence. '

Within 20 days after final sdjournment of the hearing (which may be designsted as te
time the Hearing Panel recaives the hearing transcript or any post-heaxing stetements,
whichever is later), the Hearing Panel shall conduct its deliberations outside the presence
of any other person except the Presiding Officer. The Hearing Panel shall render 2

sccompanied by s repart, which shall contain s concise statement of the

basis for its

the Profbesional Staff MMMMMBwaﬂ-mafﬂn
report to e spplicant/Professional Staff member who requested the hearing The

Prosident of the Frofessional SwY shall also = of the o e
B five C it provide = copy report Maexiieal



3/

e e

RE: cancellation of hearing for dr. ighal

Boyle, Thomas <thamas.boyle@bipc.com> Wed, Feb 24, 20186 at 4:05 PM

To: zafar igbal <zighalmd@gmail.com>
Cc: Susan Lapenta <SlLapenta@hortyspringer.com>, Lauren Massucci <LMassucci@hortyspringer.coms

As | have already ruled, | sustained ms. Lapenta’s objections to aspects of your
statement. So uniess the objection is withdrawn or you make edits (which seems
unlikely) or the decision is made to just proceed with oral opening statements,
your statement would not be given. F rankly, at this late time, | am not sure how
likely it is that any statements can be delivered in advance of the hearing. As you
will recall, | put a hold on the delivery of the statements yesterday because susan
had objected to your statements and | feit you had not had time to review her
statement. As a resuit, | believe all that the panel now has is the book of

stipulated exhibits.

From: zafar igbal [mailo:rigbatrdiaigrail.com)
" Senmt: Wednesday, February 24, 2016 3:57 PM

To: Bayle, Thomas

Subject: Re: cancellation of hearing for dr. igbal

AMMMWWﬂMWMMm&&L Plusemﬂyﬁwwﬁm:tumntkgmto
the hearing panel.

Kindily

On Wednesday, February 24, 2016, Boyie, Thomas <thomas.boyle@bipc.com> wrote:

I will see you ali around 630 am tomorrow,

———— et i S o m—n - -
e — ek T R e et v e ———

From: Susan Lw:l:_._u Im;;;;%.gm&wmimumf
To: ‘zafar ighal

Ce: Boyle, Thomas; Lauren Massucci

Sabject: RE: canceliation of hearing for dr. iqbal

A potential security risk was detected and removad from this email.

I plm on bmngﬂme tomorrow and proceeding with the hearing. Dr. Igbal, if you do not show up then consistent
with Section 7.D.3 of the Credentials Policy your failure 1o appear and participate at the hearing shall constifute e



Governing body Hea;'ing -Dr Igbal
Governing Body Committee Decision April 4, 2003

We the governing body Governing Committee agree that there is sufficient evidence
grounds for revocation of privileges at all FMC-NA dialysis facilities where he
currently has those privileges. We believe his deficiencies in regard to keeping
current monthly notes, history and physical, long and short term care plans,
rounding and signing physician’s orders justifies this revocation in principle.

However we feel that charges of sexual harassment are not substantiated. He was
never warned, notified, counseled about the allegations against him. -

We believe the revocation of Dr. Igbal’s privileges should not stand. The company
did not execute properly in terms of oversight of Dr. Igbal's performance in the past,
the timing of the revocation and lack of proper warning and notification of his
dismissal. ~ ‘

" Committee

—_—

REPRODUCED LETTER OF TERMINATION OF FMC P

- Mg}i 1, 2008,

Dear Dr. Igbal: Immediate Suspension and Termination of PHivi eges

The governing bodies of the BMA clinic in Kittanning, Butler, New
Castle, Ellwood City, Mercer, Cranberry, Ohio Valley, Pittsburgh,
Southwestern Pennsylvania, South Hills, Three Rivers, Penn Hills, and Mt.
Oliver have found that your exercise of privileges at these clinics poses a
serious and immediate threat to patients and staff, Therefore, your privileges
at this above-listed BMA Clinics are suspended indefinitely effective
immediately.

The governing bodies of the BMA-Clinics in Kittanning, Butler, New
Castle, Ellwood City, Mercer, Cranberry, Ohio Valley, Southwestern
Pennsylvania, South Hills, Three Rivers, Penn Hills, Mt. Oliver also revoke
your privileges permanently for violation of the following Medical Staff By-
Laws and other appropriate reasons, including but not limited to:

4(a) Failure to abide by the Medical Staff By-laws and
Rules and regulations.

4(e) Unethical prillegal conduct and

4 Conduct that disrupts the efficient operafion of BMA

centers or that threatens the safety of good medical care.
of patients of BMA Centers.

Your unacceptable and improper conduct including violations of
the Medical Staff Bylaws, including but not limited to, events which have
previously outlined in the correspondences directed Dominic Gaeta Assistant
General Counsel, to your Attorney Alan Baum, date April 14, 2003, and April
16, 2003. Additionally, your unacceptable conduct includes, but us not limited
to.



GACAMATIS BAUM& R1zzA @
PROFESSIONAL CORPORATION

ALAN S, BAUM Four ey Coier. pe-
. L S

Direct Dial (412) 3384743 April 28, 2003 ?iumm»A et

E-Mail: abavm/@gaca.com 412/ 3384780 33847420
wWW. gaen.com

(Via Facsimile 4/28/03,781-402-9714)

Domenic P. Gasta

Assistant Geperal Counsel

Fresenius Medical Care North Americs
95 Hayden Avenue

Lexington, Massachusetts 02420

RE:  Zafar Igbal, M.D.
Our File No.: 401.27647

Dear Mr. Gaeta;

This letter is in response to yours of April 21, 2003 concerning your intention to "continue” the 2002

As far as Dr. Igbal and I are concerned, the investigation of FMC and BMA has already been completed.
The completion of that investigation was one of the stated bases for the suspension and termination of Dr.
Igbal's privileges on December 6, 2002, In the letter of that date from Michelle Taylor, no reference is made to
any incomplete investigation, nor was Dr. Igbal ever invited to present himself for an interview with company
personnel. If it was indeed your intention or desire to interview Dr. Igbal to obtain the benefit of his response to
the allegations, the appropriate time to have done so would have been either before his privileges were
terminated, before the preliminary injunction heari ng in December, before the April 3 Governing Body hearing,
or certainly before the Governing Body ruied in Dr. Igbal's favor on April 4, 2003. If your investigation was not
complete, FMC had no right to suspend and terminate Dr. Igbal’s privileges, and force him to incur significant
time and expense in his effort to successfully restore those privileges.

; The HCQIA professional review action that was taken by FMC and BMA against Dr. Igbal was taken for
the stated purpose of terminating his privileges. Under Section 11112, such an action is to be taken only "after a
reasonable effort to obtain the facts of the matter.” If FMC did not take a reasonable effort to obtain the facts of
this matter, its action was in violation of HCQIA and in contravention of the BMA By-Laws. Whether FMC
and BMA complied with its own 'stringent anti-harassment policies" is no longer of Dr. Igbal's concern. Your
company had full opportunity to do o, and made the decision to take action against Dr. Igbal on December 6,

before vour company took action against him. According 1o the sworn testimony of your company witnesses,
Dr. lqbﬂ.l was never asked for an interview or for his response. Now, almost five months after the notice of
suspension and termination, your request is moot, untimely, and unprofessional.

For the foregoing reasons, Dr. Igbal will not again subject himself to interrogation concerning the "sexual
harassment/hostile workplace allegations made in late 2002" as described in your letter. After all of the activity
that has taken place over the past several months, it is incomprehensible that FMC and BMA are not fully aware



GACA MATIS BAUM & RIZZA
Domenic P. Gaeta

November 3, 2005
Page 2

of Dr. Iqbal’s response to the allegations. He testified at length and was vigorously cross-examined by your
lawyers when he testified in the Court of Common Pleas of Allegheny County in December, and at the
Governing Body hearing on April 3. I recommend that you and your company read the transcripts of Dr. Igbal's
testimony if you indeed want the benefit of his response. He repeatedly denied the allegations made against him

and has nothing more to add.

Very truly yours,

Alan S, Baum

ASB/dsn
IACLIPSU-MUQBALIABL27647-081



‘ Fresenius Medical Care

" Writer's Direot Dial: 78] 402-918¢
Fax 781-402-9014
E-matl:

-~ G

Apsil 21, 2003
VIA FACSIMILE (12) 338-4742
and FIRST CLASS MAIL

Alm Baum, Bsg.
Gaca Matiz Baum & Rizza
- Professional Corporation
300 Four PPG Place
Pittsburgh, Pennsylvania 15222-5404

Re: Dr. ZgarIghal
Dear M. Batm: . -

Please be advised that Fresenius Medicel Care North Amenca apd Bio-Medical
Applications of Pennsyivania, Fnc. (collectively the “Company”) itend to continue the
Wmmmmmﬂewmmmammmmzmm
Dr. kgbal. hoxﬂﬁhmidﬁﬁnhmﬁgxﬁw.wanqnﬂ&ﬂt&.hbﬁlptﬂﬁmtmmmlffcrm
intarview with appropriate Company parsonuel. (Tracey Mayall, from the Compauny’ Humsan
Rmdqnmﬂwmmmhmuﬁmhpmwﬁhm Sabztjian, Esq., fom
the Company’s legal department, being present and pro iding legal support.) While we believe
itisinDr.Iqbd’abumtuappwﬁ:rmcinmﬂiw,plwbemmmCompimy
mmmmmmmmmmww@mmmmmm
consistent with the Conpany’s stringent anti-herassment policies, with of without Dr. Igbal’s
partcipation. We would like to edmpleteﬂ:iainhmiwwfﬂ:hthanmtmoweeks. Therefore,
1 would sppreciste your advising me of taree (3) alternative dates i that time frame on which
Dr. Igbal is availsbie for an interview.

Thank you for your prompt attention to this matter. -

Very truly yours,
&MW'#) M 5, | opmm——
Domenic P Gaeta P L RTINS ™
Assistant General Counsel b
cc:  Dean Passodelis, Bsg., by fax and firet class meil APR .4 2R9 v it
Ms. Tracey Mayall, Human Resouroes S sl
Fresenius Medical Care North America
Corporate Meadquarters: 85 Hayden Avenue Lexington, MA 02420-9182 781-402-8000 g
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Buresu of Profemicnn! and
| : Case No.: 17.49-14398
3.
Zaboy Ighai, M.D.
Respondent
EINAL ORDEE

‘*Admitted loosing privileges at Fresenius M’édic?l nt;?re
in 2003 as a result of sexual harassment allegatio

Page 5 footnpoie 3.

“On April 4, 2003 ..
sexual harrassment.... t
this evidence was io lay foun

picture.... Page 6, lunes 8-18.

there were insufficient grounds for
he sole purpose of introducing
dation and provide full

- ———{ iy e

——— e . BY ORDER: —_
mwwm ETATE BOARD OF MEDICINE
OCCUPATIONAL AFP.

"E KALONE JOHNSON MARK B, WOODLAND, M5, WD

CONTINUING-VIOLATION DOCTRINE: Any person or entity, here
Fresenius Medical Care commits a series of illegal acts against a person,
limitation period begins to run from the last act on the series.The entire
series of events can be tolled if the violations were continuing. FMC caused
plaintiff’s loss of privileges at Allegheny General Hospital in 2004, Butler
Hospital and ARA denial 2005, UPMC denial in 2008 (reversed),
Washington Hospital 2012. BPOA FINAL ORDER DATED NOVEMBER 2,
2020, which was provided ‘color of law’ by Commonwealth Court Order
under case no 1190CD2020 on April 18, 2022, found allegations to be good
to lay foundation and provide full picture to an investigation. THE
ALLEGATIONS WHICH WERE FOUND NOT TO BE SUBSTANTIATED FOR

SEX

UAL HARASSMENT BY APRIL 2003 PANEL WERE REINTRODUCED

AND SAME WITNESSES TESTIFIED AGAIN AND JUDGED N BY
OCTOBER 2003 PANEL TO REVOKE PLAINTIFF’s PRIVILEGES. THIS
FACT WAS CONCEALED BY FMC FROM NPDB REPORT.



FRESENIUS MEDICAL CARE COMMITTED FRAUD
AND MISLEADING NOW

1. FMC misled this Court when trying to dissociate BMA/PA
from FMC which they have claimed to be the same (14C
dated April 21, 2003).

2. FMC decision to reinvestigate and reintroduce charges of
sexual harassment was defrauding the process, to quickly
Re-suspend Plaintiffs privileges only fourteen days after
being allowed back.

3. October 2003 Panel was presented same charges as those
in April 2003. This is a fraudulent practice which
violated Due Process, Section 11112 and HCQIA laws.

4. The language in NPDB does not say that same charges
and same witnesses were used. This evasive and

fraudulent language led institutions to react adversely to
prima facies INFORMATION. Allegheny General
Hospital, Washington Hospital, Butler Hospital, BPOA
and UPMC found it worth revoking privileges without
investigating. UPMC revocation was reversed in 2008 by
appeal.
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Natlonal Practitioner Dats Bani | DCN: 5500000039647565
Heafthcare Integrity end Protection Data Bank Process Date: 11/08/2005
P.O. Box 10832 | Page: 2 of 3

Chantilly, VA 20153-0832 For authorized use by:

KINDRED HOSPITAL PITTSBURGH

hnps'fwww.npdb-hipdh.hrsa.gov

H

Stata Licanse Number, State of Licensure: N¥-170745, ¥y
Cnher, as Specifiad:

Drug Enforcement Administration (DEA} Numbers: BI-2465635

Type of Adverse Action: TITLE IV CLINICAL PRIVILEGES

Adverse Action Classlfication Code(s): rpvocarIon o CLINICAL PRIVILEGES (1610

GCthar, as Specified:
Date Action Was Takem: 04/206/2003
Date Action Became Effective; 10/13/2002
~ength of Actioh: PERMANENT
Years:
Months:
Days:

Daseription of Actiz) or Omission(s) or Other
Reasons for Action Taken: pRIVILEGEE WERE IMMEDIATELY SUSPENDED AND PERMANENTLY

REVOKED DUE TO VIOLATIONS OF THE MEDICAL STAFF BYLAWS
AND IMPRCEER AND UNFROPESSIONAL BEEAVIOR, INCLUDING:
SOLICITATION OF FATIENTS AND THEIR CAREGIVERS;
IMPROPER INTRRFERENCE BETWEEN PATIENTS AND TREIR
FRYSICIANS; AND A PATTERN OF HARRASSING BEHAVIOR THAT
OFFENDED BOTE PATIENTS AND STAFF, AND POTENTTALLY
CREATED A HOSTILE WORK ENVIRONMENT. DR. IQBAL'S
CONDOCT CAUSER THE STAFFP TO TEREATEN 70 WALK OUT OF
TEE FACILITY AND THEREBY MADE IT IMPOSSIBLE TO PROVIDE
QUALITY, EPFECTIVE CARE WHILE HE WAS IN TRE FACILITY.
TRE HEARING COMMITTEE DECIDED THAT DR. I0BAL'®
CONTINUED PRIVILEGES POSED AN IMMEDIATE AND SERIOUS
THRERT TO PATISNT CARE AND WARRANTED TEE IMMEDIATE
SUSPENSION OF EIS PRIVILEGES BECADSE THE CONDUCT
DIRECTLY IMPEDED THE ARTLITY OF THE CLINIC TO PROVIDE

QUALITY FEALTHCARE,

Basis for Action: UNPROFESSIONAL CONDUCT {10

Othar, as Specified:
Basis for Action: TremnIaTs TUREAT TD HEALTE QR SAFETY (ri1 }
Other, as Specified:
Basis for Action: orrer - wor CLASSIFIED, S2PRECIFY (99)
Otner, as Specified: SCLICITATION OF PATIENTS AND CAREGIVERS.
Basls for Action: pDTUBR - NOT CLASSIFIED, SPECQIFY {58)
Other, as Specified: IMPROPER INTERFERENCE BETWEEN PATIENT ARD THRIR
PHYSICIANS,

CONFIDENTIAL DOCUMENT — FOR AUTHORIZED USE ONLY
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COMMONWEALTH OF PENNSYLVANIA

DEPARTMENT OF STATE
BEFORE THE STATE BOARD OF MEDICINE

Exwint B

Commonwealth of Peassyivania,
Buress of Professiout! and
v
Zater Ighad, MLD.
Respondext
EBAL ORDER

", ___.*Admitted loosing privileges at F resenius Medical Lare

é/in 2008 as o result of sexual harassment allegations

Page 5 footnote 3.

“On April 4, 2003
sexual harrassment..
this evidence was to lay foun

picture.... Page 6, lum 8-18.

.. there were insufficient ?munds for
.. the sole purpose of mtr:odu_cing
dation and provide full

- — . ¢ P Cor N

—— e BY ORDER: —_—
BUREAU OF PROFESSIONAL AND STATE BOARD OF MEDICINE
OCCUPATIONAL AFFAIRS
K KALONE JOHNSGN MARK B, M, MD

CONTINUING-VIOLATION DOCTRINE: Any person or entity, here
Fresenius Medical Care commits a series of illegal acts against a person,
limitation period begins to run from the last act on the series.The entire
series of events can be tolled if the violations were continuing. FMC caused
plaintiff’s loss of privileges at Allegheny General Hospital in 2004, Butler
Hospital and ARA denial 2005, UPMC denial in 2008 (reversed),
Washington Hospital 2012. BPOA FINAL ORDER DATED NOVEMBER 2,
2020, which was provided ‘color of law’ by Commonwealth Court Order
under case no 1190CD2020 on April 18, 2022, found allegations to be good
to lay foundation and provide full picture to an investigation. THE
ALLEGATIONS WHICH WERE FOUND NOT TO BE SUBSTANTIATED FOR
SEXUAL HARASSMENT BY APRIL 2003 PANEL WERE REINTRODUCED
AND SAME WITNESSES TESTIFIED AGAIN AND JUDGED AGAIN BY
OCTOBER 2003 PANEL TO REVOKE PLAINTIFF’s PRIVILEGES. THIS

FACT WAS CONCEALED BY FMC FROM NPDB REPORT.
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ASSUMPTIONS/CONFIDENTIAL
Central Kittanning Expansion

ARA 51%
Partner 1 39%
Parmmer 2 10%¢

13 original with the addition of 6 = 19

In Center: 22 actual as of June 2009 — 6% growth thereafter
33 additionat in Sept 2009 from Kittanning — 6% growth
thereafier

Px 3 actual as of June 2009 - 6% growth thereafter
Central Kittenning: $311.60 per treatment based on June YTD

Dear Doctor igbat

Kimanning: $259.62 per treatment based on June YTD

Combined: Approximately $266.00 per treatment

1 wanind to-take this apportunity to follow up-once again on your most recent lefter of September 17, 2008. in
that letier, you requested fiwee specific pleces of information which you indicated would be determinadive in your

execution of he proposed Settiement

Agreement.
mmmmmuum
Balis and the impactof increase revenue at Central Kittanning as 1t relates 1o the equity indsrests of its members. Each

of these issues is addressed in this letter,
As you are awars, Cendral

mm\mwumduwm

Central iGitanning and Dr. Ross

Dialysis Center LLC is a party to a Medical Direcior Agoeement with

Kittanning
inc, which is C. Ross Betis, M.D. As a result of the recent merger of
Nosthern Tier Nephrology, affifated with o' o o & 60 party
mwmmmummummmmnumm
nammnmmm of the combined Central Kittanning dialysis faciity was set
-on Seplember 5, 2008. This compensation level is subject to review every two years.

Central

Nosthem Tier Nephrology ave also parties (o 8 Sublease Ageement

wmd&nmmaummmwmmm
mudummmnhnwmammaﬂwwmm In addition,
w proportionate share of utiity, taxes and related costs. Northem Tier was aiso

As for the impact of increased revenue at the Central
mmmmmm

hane of all tenant improvements o the

your review. We would be more than

for appraxamatety
The Subleasa term

All rent proceeds associated

i w»umawm in meeting its lease payment obligations.

Kittanning location refative to the mesges of operations, |
happy o walk you though the model
requirad capital contributions

Asof this date, both American Renal and Dr. Betis have made their

| hape thiat the following has been helpful and answers al of your questions. We look forward to finalizing the

66 Cherry Hill Dr.

* Beverly, MA 01915 * Tel: 978-922-3080

L

Fax: 978-922-3085




New Cystle PA' 161057 ¥
- Ph:724.856:7238 .. ¢
... TEsT2Ee56. 7259 v "

- VIAEMAIL FAX AND FIRST CEASS MAIL:% - © 7 o oiiee oo
- PRIVATE AND CONFID g R e . 0t 118 South ChureRist -
) oy 2 LY S -~ : Butler PA 16001

Michael R. Costz, Esq., MPH e _ 2 - . Phi 724.431.0253
.. VP.&General Counsel - .- . . .. o - % Fae 7944310254
mmm ¥ . R "._'_‘*':- Vo S, SR e v, 2eEe, AP
- 66 Chery HillDr, - N . - *
" Beverly, MA 01915 . - : - 500 Medical Arts 1
5 : - e ey W wow B D" pfdﬁi%r
. BeGrlevanceRepert . o S Ph: 794.543.1600
Dear Mr. Costa, - ' ! ' Fox 724.431.0254

Imwﬁ&ghwwmmwm}?,m.F&sglwmmmmma
cmecﬁmbméd&m.lhawmvedﬁomthead&mﬁsteﬁinmmp@dmnof 2
Iu1y2006.IsﬁﬂhyemoﬁwjnBﬁaPA;hﬁIwcu}d_ﬁbwmonimtpbem..
mmmﬂmw@mﬁmmﬂmmwmmq

New Castle, PA 16105, =~ o .

I agree with your premise that ARA had no obligation to give me 10% of the stock in _
Central Kittanning Dialysis, when it waspurchased from FMC in 2006, This is also true for

the stocks given to me for ARA Kittanning two years earlier; but the only difference was that

we all faced competition of FMC at the time. With my help and diligence, we all were able
wdﬁmeumofbummmmﬂwﬁwﬁamygﬁeznmatmwu‘of
Decetober-of 2006. This also caused fire sale price for ARA to buy out FMC. So with these .
dynanﬁm,ldnnmﬂﬁnklhmmoeivadchmblem&ommmﬁmmymmpm.
OvuthcnmtwomdalmlfymmyshamofcﬁmuARACamdmﬁmQ%to AR
mmwmmmmmmﬁmmxmcm
Kﬁumﬁngﬁummycﬁmmuslmﬁstockwhic,hlwmm.

I understand the choke hold position ARA has with the stock shares by siding with my .
mm.,mmmmmmmqummmﬁwmnmmy
contributions cannot be ignored. You have surmised it correctly that 10% of combined entity
increasing the disparity per se. -

“Under no obﬁgaﬁm"mhdmemﬁmsthnmmmtomlym
mdmdnd.lhismnnpﬁmcompl&elymmymhmmwwmmmthe
clomeofFMCKhmmﬁng,bznaIso.thcclosmofFMCBmlawkm 15-20 of my clients




em, e

Imﬁlcenmmy'saﬁﬁm:nta Wmmahowahwfmoo. g ;:'f-.f'_-."'.'_‘z; :‘-;.}-::"E-J, > .A_._.'. 5
- Ifeel that I have not been served Aﬁ&mﬁdmmajaﬂypu&(m)hmm%i_;..; Wianiy ek |

: my competitor to Wusmyfarabzrqandmrpulatedtheclmofmxiﬁmnmg WA
Under PA Cotporate Law the following legifimate rights of minority siock holders stand:.
f’A&hmbéfdw'%m-omedmckmﬁemrpmmﬁrsixmmorwhoamarlem:

] el Er

: ﬁwm#ﬁemmﬁem@mmm@wm%uymafﬁerewrdm FaPe
‘ wrpamﬁmzsm@dred'mbepaﬁmmqpa{qﬁicemdmdawmﬁdmmmay
mviewada?ﬁon_almcordsandrquom.Oﬁkers}xaraholdenhavemremrighnto-l-.:;. Con ain o Eameg
bnpeawrporderecardw,bwhadmgsha?eholderﬁm.ﬂm&aldznmmﬁﬂdm s
mawpyd‘ﬁem@mﬁmkmdﬁmlmarwﬁmmabeafw
w. : : I
,,Imqumtﬁxefoﬂowingzobemstitmdmmded:

repregentation in shares of the combined éntity fairly, 'E

2. AcopyofaﬂﬁnmdﬂMumwhishmmodbawmARA(Cmﬂ

‘ Kittanning) and ACMH since 2006.. _ _ .

3. A copy of all financial transactions which occurred between ARA and all share
holdmmminsmdingMedicalDMCompmmﬁonformm

4, A'mgyAdﬂ;emmofmdiﬂmmum(CmﬂKiﬂxmms)endtbm . oSS o

5. Copimofﬁnmmmcﬁmmheﬁmofmxmgolommm

6. UpmﬂﬂudisbmofﬁmdsofARAKﬁm:qﬁngmymm&smndar Geoata

‘mm’ﬁmﬂmmmﬁyxm.
Zefwrlgpal MD

cc: Syed Kamal
Aler Baum




BUTLER MEMORIAL HUSPII AL

@ E. CONTINUING MEDICAL/PROFESSICNAL EDUCATION {during past three years)

g

V. WORK HISTORY AND INSTITUTIONAL AFFILIATIONS

Listin Wyour work history and all institutional affiliations sjmmplﬂmgi
_ This includes all nospitals, clinics (inciuding dialysis & other outpatient type
taciiities), corporations, military assignments. govemment agencies, ofr any other setting where

haalthcare ls rendered. Complete mailing addresses Must be included. This information may be

supplemented by, but not replaced by, attaching a copy of your curriculum vitae.

——
= -

—————————

V. WORK HISTORY AND INSTITUTIONRAL AFFILIATIONS

i
% nal sHl since compigian of
- = m%w:mmwm: i e
| governmant i maiiing addrassss mus! ncluasa, Ths informanion @8y
i wm;.::‘ WM by, stiaching 3 crgpf af you! cufricuum viae
! _..-—-—————-r_____P_,-l———/ =
b) Name of instition | 371‘\/\6’3'1??\/ MG %4 A H‘éf!r/&_%_
8 Fi ol R A |
Complewe Malllng
o § i \ :
P O Curi= —
i o S
Y. mmf AND nsutm‘lohu AEFITATIONS
muddiw afiliaitens aince complation of
g corpe smilitery aseignments o7

m-.‘ﬁ“ Ty i foremction may b
-i_llt--wdﬂ'-m‘“‘ -
. Ok 2R FODO e S, b, ol
Insituton: \\s C-X Voo A

aidrens: [ hnadh (IS osEh o) O OB

Departuant Uil b SR A R e e s "

Wasim Abrosd, MDD -
{AzSvE) rugpe b
e | ]
oW WEDT WIVZ 2SZRIEPPTL 82131 VegZ/80/2Y
qid TeERY N IT37 &
o 37 CLR a1 248 tpill PRRI/ER /T
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Natignaf Practitioner Dats Bank " DCN: ssoooocau:u:u
Healthearg Integrity and Profsction Datz Bank Process Date: 08/21/200¢
P.0O. Box 10822 Fage: 2 of 3

Chantilly, vA 20163~0832 roa

Mar 42 2008 3:30PM HP LRSERJET FAX

hup:mwwmb-hlpdb.hrn.gw

Drug EMmmMmiﬂhman {DEA) Nombars; BIi4g061g

Date Actlon Was Taken: 09/07/200¢

Date Actlen Became Effective: 08/07/200¢
Length of Action; INDEFINITE
Years:

Marthy:
Days:

Deseription of 8) or Omission(s) pr Othar
MRluanc for Action Taken: DR. IpoBar'g REQUEST FoR MEDICAL STAFP APDOTHTENT A
. MEMORTAL,

Basis for Astion: OTEER - NoT CLABETPFIED, SPECIFY (33)
Other, ag Spacifleg: OMISEION op MATRRIAL INFORMATION

If the subjecs idantifiad n Sectlon B of thia repon hag submitted a statemnant, appears in thig saction,

Date Submttgg: 05/27/2008 .
1 deny thar 7 failed to disclions any informazien Fequested in the applicatian.
The aprlicaticn Teguestad informarion about hsalthoays zn.m.:u--, which tg

Sentersg Ln!omnion. I immauataly Provided ip, Butler Memoriaj Hospita) than
denied mg Privileges severs: Benths later. pp 8Fpeal, the denja) WBS a£firmeq
by the hompitaj, despite tne hospital Panel’'s gpacisian acknewl ther



IN THE SUPREME COURT OF PENNSYLVANIA
WESTERN DISTRICT

ZAFAR IQBAL, : No. 131 WAL 2022 °
Petitioner . ,
- Petition for Allowance of Appeal
. from the Order of the

A ¢ Commonwsalth Court

BUREAU OF PROFESSIONAL AND
OCCUPATIONAL AFFAIRS, STATE
BOARD OF MEDICINE,

Respondent

ORDER

PER GURIAM
AND NOW, this 18th day of Qctober, 2022, the Petition for Allowance of Appeal Is

DENIED,

 APPENGIX € -

a



. NU. Zz-bza
IN THE SUPREME COURT OF THE UNITED STATES

ZAFAR IQBAL
_ V.
Bureau of Professional and Occupational Affairs,
State Board of Meﬁﬁne
On Petition for a Writ of Certiorari
To the Supreme Court of Pennsylvania
Docket no.131WAL2022

PETITION FOR REHEARING

WAIVER

SUPREME COURT OF THE UNITED STATES

Supreme Court Case No. 22-624
Zafar igbal , Bureau of Professional and Occupational Affairs

(Petitioner) (Respondent)
IDO NOT INTEND TO FILE A RESPONSE to the petition for a wit of certiorari unless one is requested
by the Court.
Please check the appropriate boxes:
Please enter my appearance as Counsel of Record for all respondents.

[J There are multiple respondents, snd I do not represent all respondents. Please enter my
appearance as Counsel of Record for the following respondent(s):

I am a member of the Bar of the Supreme Court of the United States,

[ T am not presently a mem
will be filed by a Bar

5,0f the Bar of this Court. Should a response be requested, the response

Signature o :
Date: 01/16/2023 -
(Type or priat) Name Sean A. Kirkpatrick, Senior Deputy Attorney General
= Mr, [OMs [JMrs. [J Miss
. Office of Attorney General, Appellate Litigation Section

1Rth Elanr Qftrawharny QAviara




WAIVER

SUPREME COURT OF THE UNITED STATES

Supreme Court Case No. 22-624
Zafar Igbal Bureau of Professional and Occupational Affairs
v.

(Petitioner) (Respondent)
IDO NOT INTEND TO FILE A RESPONSE to the petition for a writ of certiorari unless one is requested
by the Court.
Please check the appropriate boxegs;
[=] Please enter my appearance as Counsel of Record for all respondents.

(] There are multiple respondents, and I do not represent all respondents, Please enter my
appearance as Counsel of Record for the following respondent(s):

=] I am a member of the Bar of the Supreme Court of the United States.

[7J I am not presently a membex,of the Bar of this Court. Should a response be requested, the response
will be filed by a Bar me . =

"/j/ e :_7’
Signature f’ V/ "'_" =g
pate: 01/19/2023 -

(Type or print) Name >80 A. Kirkpatrick, Senior Deputy Attorney General
B M. [OMs. [JMs [] Miss
rirm Office of Attorney General, Appellate Litigation Section

Address_19th Floor, Strawberry Square

City & State_1ITISbUrg, PA Zip 17120

Phone_/ 17-705-2331 Email skirkpatrick@attorneygeneraI.gov

A COPY OF THIS FORM MUST BE SENT TO PETITIONER'S COUNSEL OR TO PETITIONER
IF PRO SE. PLEASE INDICATE BELOW THE NAME(S) OF THE RECIPIENT(S) OF A COPY
OF THIS FORM. NO ADDITIONAL CERTIFICATE OF SERVICE IS REQUIRED.

CC: Zafar Igbal (pro se petitioner)



