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And, finally, while the parties have not briefed the not 

insubstantial objection as to whether Section 922(g)(1) is 

unconstitutional -- before I rule on that objection, Ms. 

Silver, it strikes me that the burden demonstrating the 

firearm regulation is consistent with the tradition and 

history of firearms regulation since the text of the Second 

Amendment, as 
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Heller teaches us, is -- covers an individual right.  

The way I view the ultimate resolution of this question is 

that the Government needs to, at the very least, tether an 

as-applied constitutional challenge to a consistent history of 

tradition of similar firearms regulation.  

And stated more simply, the question is, it seems that the 

Court has left open the possibility that there may be a 

subspecies of felonies which are technical and not 

dangerous-type felonies which might invite a court to consider 

upholding an as-applied constitutional challenge.  

To me, it appears that the hallmark of that line of 

demarcation is dangerousness, whether the particular felony is 

one that exhibits a level of dangerousness that would be 

consistent with our nation's history and tradition of 

regulating firearms in that category of persons.  

Is -- I'd like to hear just a bit -- you don't have to go 

on and on, but I'd like to hear a bit from the Government as to 

whether it believes that Mr. Turner's felonies constitute the 

type of dangerous felonies for which firearms regulation would 

be permissible, i.e., constitutional. 

MS. SILVER:  Yes, Your Honor.  The Government believes 

that Mr. -- Mr. Turner's prior criminal convictions, his 

felonies, are those that establish dangerousness with respect 

to gun regulation.  These felonies were not white collar 

crimes.  They were not tax fraud.  These were crimes that 
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involved threats of violence, threats of harm, threats of

bodily injury.  And these are not just the prior bank robberies

that he's been convicted of.  As the Court noted, he has a

criminal threatening conviction.  And so I would submit to the

Court that these are crimes of a violence that, yes, within the

constitutionality of owning a gun would prevent Mr. Turner from

owning a firearm.

THE COURT: Thank you.  Attorney Drake, would you like

to be heard on that particular point?

MS. DRAKE: Your Honor, simply to -- to direct the

Court to the Bullock opinion, which I found to be an

uncommonly --

THE COURT: Be careful.

MS. DRAKE: I thought it -- I was really moved by that

opinion.  I thought it was uncommon in the sense that the Court

really put in its decision sort of a stream of consciousness

discussion about how it was reasoning through the issue.  And

what factored -- what came through most clearly to me is that

what mattered to the Court there was the party -- which party

bore the burden on this issue and decided that the party that

bore the burden of proving the constitutionality of the

statute -- which as Your Honor points out turns on this very

detailed historical analysis -- falls to the Government.

We have raised the objection and the Government has

not, in our view, carried the burden.  If this Court were to
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follow the reasoning in Bullock, which we would encourage it to

do, the conclusion to be reached, then, would be that the

statute is unconstitutional.

THE COURT:  All right.  Anything else from the

Government on that point?

MS. SILVER:  I could be wrong.  I've been wrong

before.  But I also think there's a timing issue that bars the

raising of this issue.  The time for motions to be filed has

passed by quite a significant time.  So I believe under the

federal rules of criminal procedure, specifically Federal

Rule 12, that this -- this argument may be waived.

MS. DRAKE:  And, Your Honor, of course our response to

that to cite this Court to the United States Supreme Court

decision in Class, which is cited on page 26 of our memo, which

suggests that a guilty plea does not bar the defendant from

raising this issue.  And, in fact, in Class it was raised for

the first time on appeal.

THE COURT:  All right.  I don't think it fails for

being untimely.  I think it fails more fundamentally for the

reasons I alluded to.  And the guide, for me, starts, of

course, with the Heller decision; but the Bruen decision is

also instructive.

I think what's relatively beyond question is that the

court has left open -- which is the reason we're seeing these

challenges increasingly more, the courts have left open the
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possibility that there may be a -- the strata of felonies which 

are so-called technical in nature and, therefore, may run afoul 

of the constitutional protections of the Second Amendment.  

It also strikes me that the relatively emerging theme 

among the circuits who have dealt with this issue is that when 

trying to chase down challenging indications and hints from our 

nation's history and tradition in firearms regulation and what 

felonies would qualify and still be within constitutional 

bounds, those felonies seem, to me, to be hallmarked by a level 

of -- of dangerousness, as I indicated.  And that would still 

obviously leave open any number of felonies which may enjoy a 

successful as-applied challenge.  

But I do not think, among that group of potential 

successful challenges, that Mr. Turner would be anywhere near 

the close call line, having been convicted of bank robberies 

and having a criminal history that is hallmarked by violent 

threat with a firearm.  I don't believe that in any circuit, 

and certainly not were the case ever to reach the Supreme 

Court, that would be the type and variety of felon who would 

enjoy a successful as-applied challenge to the statute.  And 

for that reason, I'm going to overrule the objection. 

I don't believe there are any other objections to the 

revised presentence report.  So Ms. Silver, with that said, I'd 

be happy to hear from you. 

MS. SILVER:  And thank you, Your Honor.  If we could 
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