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FILED
Apr 17, 2024
Kelly L. Stephens, Clerk

UNITED STATES COURT OF APPEALS 
FOR THE SIXTH CIRCUIT

Ilya Kovalchuk,
Plaintiff - Appellant,

v. ORDER
City of Decherd, Tennessee 

Defendant - Appellee, 
Mathew Ward,

Defendant.

BEFORE: CLAY, GIBBONS, and GRIFFIN, 
Circuit Judges.

The court received a petition for rehearing en 
banc. The original panel has reviewed the petition for 
rehearing and concludes that the issues raised in the 
petition were fully considered upon the original 
submission and decision of the case. The petition 
then was circulated to the full court. No judge has 
requested a vote on the suggestion for rehearing en 
banc.

Therefore, the petition is denied. Judge Clay 
would grant rehearing for the reasons stated in his 
dissent.

ENTERED BY ORDER OF THE COURT
Kelly L. Stephens, Clerk
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File Name: 24a0057p.06

UNITED STATES COURT OF APPEALS 
FOR THE SIXTH CIRCUIT

Ilya Kovalchuk,
Plaintiff - Appellant,

No. 23-5229v.
City of Decherd, Tennessee 

Defendant - Appellee, 
Mathew Ward,

Defendant.

Appeal from the United States District Court 
for the Eastern District of Tennessee at Chattanooga. 

No. l:22-cv-00154—Travis Randall McDonough, 
District Judge.

Argued: December 7, 2023

Decided and Filed: March 18, 2024

Before: CLAY, GIBBONS, and GRIFFIN, 
Circuit Judges

COUNSEL

ARGUED: Russell L. Leonard, Monteagle,
Tennessee, for Appellant. Michael T. Schmitt, 
ORTALE KELLEY LAW FIRM, Nashville,
Tennessee, for Appellee. ON BRIEF: Russell L.
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Leonard, Monteagle, Tennessee, for Appellant. 
Michael T. Schmitt, ORTALE KELLEY LAW FIRM, 
Nashville, Tennessee, for Appellee.

GRIFFIN, J., delivered the opinion of the court 
in which GIBBONS, J., joined. CLAY, J. (pp. 10-17), 
delivered a separate dissenting opinion.

OPINION

GRIFFIN, Circuit Judge.
Defendant Matthew Ward, then an off-duty 

police officer for the City of Decherd, stopped plaintiff 
Ilya Kovalchuk, waved his police badge, and held 
Kovalchuk at gunpoint without any justification. 
Kovalchuk alleges that Ward violated his Fourth 
Amendment rights and that the City’s failure to 
investigate Ward’s background before hiring him 
caused Kovalchuk’s injuries. Finding that Kovalchuk 
failed to adequately plead allegations supporting 
municipal liability, the district court dismissed the 
claims against the City. We affirm.

I.
The complaint alleges the following: Kovalchuk 

was driving his vehicle when Ward began driving 
“erratically” behind him and ordered him to pull 
over. Kovalchuk complied and exited his vehicle. 
Ward displayed his City of Decherd Police 
Department badge, pointed his handgun at 
Kovalchuk, and ordered him to get on the ground. 
Kovalchuk pleaded with Ward to put down the gun 
because Ward “was not on duty and was outside of 
his jurisdiction.” In response, Ward screamed that he 
“was always on duty.” Bystanders witnessing the
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altercation called the Rutherford County Sheriffs 
Department. Sheriffs deputies arrested Ward, and 
he was charged with aggravated assault. Kovalchuk 
alleges that he has “suffered severe emotional 
damage and mental anguish” following this incident.

When Chief Ross Peterson hired Ward, Chief 
Peterson ordered an investigator “not to consult 
[Ward’s] references or previous employment.” Had 
the investigator done so, Chief Peterson would have 
learned that, while employed at the Fort Walton 
Beach Police Department, Ward had “to resign due to 
concerns about his demeanor and professionalism as 
well as failing to complete [the department’s] 
training program in its entirety.” Chief Peterson also 
would have discovered that Ward had unspecified 
“issues” with another police department in Alabama 
prior to those with Fort Walton Beach. Although 
Kovalchuk pleads that a background check “would 
have revealed these red flags and prevented” the 
incident at issue, he alleges neither that a thorough 
background investigation would have changed Chief 
Peterson’s hiring decision nor that Ward had violent 
tendencies.

After the incident, Kovalchuk commenced this 42 
U.S.C. § 1983 action against Ward and the City, 
alleging numerous federal civil rights and state-law 
claims. Following the district court’s entry of a 
default judgment against Ward and the parties’ 
stipulation dismissing many of Kovalchuk’s claims, 
only his municipal liability claims against the City 
under Monell v. Department of Social Services, 436 
U.S. 658 (1978), remained. The City moved to 
dismiss those claims under Federal Rule of Civil 
Procedure 12(b)(6), and the district court granted the 
motion.

Kovalchuk timely appealed.
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il.
To survive a motion to dismiss under Rule 

12(b)(6), a plaintiff must allege facts that, if accepted 
as true, are sufficient “to raise a right to relief above 
the speculative level,” and to state a “claim to relief 
that is plausible on its face.” Bell Atl. Corp. v. 
Twombly, 550 U.S. 544, 555, 570 (2007). That means 
the “factual content ... allows the court to draw the 
reasonable inference that the defendant is liable for 
the misconduct alleged.” Ctr. For Bio-Ethical 
Reform,Inc. v. Napolitano, 648 F.3d 365, 369 (6th 
Cir. 2011) (internal quotation marks omitted). “The 
plausibility standard is not akin to a ‘probability 
requirement,’ but it asks for more than a sheer 
possibility that a defendant has acted unlawfully.” 
Ashcroft v. Iqbal, 556 U.S. 662, 678 (2009) (citation 
omitted). If a plaintiff does not “nudgeQ the[] claimG 
across the line from conceivable to plausible, theQ 
complaint must be dismissed.” Twombly, 550 U.S. at 
570. When considering a motion to dismiss, we must 
accept as true all factual allegations but need not 
accept any legal conclusions. See Napolitano, 648 
F.3d at 369. We review de novo a district court’s 
grant of a motion to dismiss. Lipman v. Bush, 974 
F.3d 726, 740 (6th Cir. 2020).

III.
A municipality cannot be held liable under § 

1983 simply because it employs a tortfeasor, nor can 
it be liable “for an injury inflicted solely by its 
employees or agents.” Monell, 436 U.S. at 694; see 
also Bd. of Cnty. Comm’rs of Bryan Cnty. v. Brown, 
520 U.S. 397, 403 (1997) (“We have consistently 
refused to hold municipalities liable under a theory 
of respondeat superior”) Instead, a municipality may 
be held liable “only for ‘[its] own illegal acts.’”
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Connick v. Thompson, 563 U.S. 51, 60 (2011) 
(quoting Pembaur v. Cincinnati, 475 U.S. 469, 479 
(1986)). A plaintiff asserting a municipal liability 
claim under Monell “must connect the employee’s 
conduct to a municipal ‘policy’ or ‘custom.’” Gambrel 
v. Knox Cnty., 25 F.4th 391, 408 (6th Cir. 2022) 
(quoting Brown, 520 U.S. at 403). To do so, a plaintiff 
must demonstrate one of the following: “(1) the 
existence of an illegal official policy or legislative 
enactment; (2) that an official with final decision 
making authority ratified illegal actions; (3) the 
existence of a policy of inadequate training or 
supervision; or (4) the existence of a custom of 
tolerance or acquiescence of federal rights 
violations.” Burgess v. Fischer, 735 F.3d 462, 478 (6th 
Cir. 2013). A plaintiff then “must also demonstrate 
that, through its deliberate conduct, the municipality 
was the ‘moving force’ behind the injury alleged.” 
Brown, 520 U.S. at 404.

A.
At issue here is the district court’s dismissal of 

three Monell claims: (1) failure to train, (2) failure to 
supervise, and (3) failure to screen. At oral 
argument, however, Kovalchuk’s lawyer conceded 
that the complaint was deficient on all counts:

Failure to train
THE COURT: Isn’t that fatal to your failure- 
to-train claim, if you don’t know what 
training [Ward] received? I mean, how can 
you allege plausibly that [the City is] liable 
for failure to train when you don’t know 
what training he had?
PLAINTIFF’S COUNSEL: We don’t know 
what training he had because we don’t know
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when he was hired, and we don’t know what 
training he missed in Fort Walton. I have to 
admit, I think the training theory is gone.

Oral Arg. at 19:53-20:18.

Failure to supervise
THE COURT: How about the failure-to- 
supervise claim, is that gone too? 
PLAINTIFF’S COUNSEL: I think that’s 
gone. I truly do.

Id. at 20:22-20:28.

Failure to screen
PLAINTIFF’S COUNSEL: Yes,
Twombly, and you are correct. That’s what it 
says. And I realize that that is why [the 
complaint] to some extent is deficient. ... So 
all I’m saying is this, is it plausible that Mr. 
Ward’s background, if it had been checked 
would have shown that, in fact, he was not a 
proper officer to hire? We think yes.
THE COURT: Not a proper officer, that it’s 
highly likely that he would have engaged in 
this 1983 violative conduct.
PLAINTIFF’S COUNSEL: And we think 
discovery would show that, your honor.
THE COURT: So you basically admit to me 
that your complaint doesn’t have the facts in 
there that you really need.
PLAINTIFF’S COUNSEL: We don’t and 
can’t until we have discovery.

I read

Id. at 11:33-12:41; see also id. at 9:15-29. Kovalchuk 
has therefore abandoned his appeal. See, e.g., Deane
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Hill Country Club, Inc. v. City of Knoxville, 379 F.2d 
321, 323 (6th Cir. 1967) (“This latter contention was 
abandoned by plaintiff at oral argument before this 
court and it therefore will not be considered.”); cf- 
United States v. Duval, 742 F.3d 246, 255 (6th Cir. 
2014) (“The Duvals have waived review of this issue 
by conceding at oral argument that Marcinkewciz 
controls and forecloses their arguments.”).

B.
These concessions aside, because Kovalchuk’s 

appeal and oral argument focused mainly on his 
failure-to-screen claim, we highlight further why this 
claim was not plausibly pleaded. For such a claim, a 
plaintiff must plead sufficient facts supporting the 
conclusion “that a municipal [hiring] decision reflects 
deliberate indifference to the risk that a violation of a 
particular constitutional or statutory right will follow 
the decision.” Brown, 520 U.S. at 411. Unlike failure- 
to-train claims, which typically involve a pattern of 
unconstitutional conduct to establish deliberate 
indifference, Burgess, 735 F.3d at 478, failure-to- 
screen claims usually rest—as Kovalchuk’s does 
here—on a single hiring decision, Brown, 510 U.S. at 
408-104

1 To the extent that Kovalchuk attempts to establish the City’s 
deliberate indifference by showing a pattern of unconstitutional 
conduct in its hiring practices, such a pattern does not exist. 
Although Kovalchuk alleges that the City hired Tristan De La 
Cruz at the Decherd Police Department “without the proper 
protocols in place to check his background,” he does not allege 
that De La Cruz engaged in unconstitutional conduct, thereby 
failing to show a pattern of deliberate indifference by the City to 
constitutional violations by individuals whom it failed to 
adequately screen. Cf. D’Ambrosio v. Marino, 1A1 F.3d 378, 388 
(6th Cir. 2014) (holding that three prior instances of 
unconstitutional conduct by county employees were insufficient
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For a “single hiring decision” by a municipal 
decisionmaker that resulted in a constitutional 
violation, which “can be a ‘policy’ that triggers 
municipal liability,” there exists a “particular danger 
that a municipality will be held liable for an injury 
not directly caused by a deliberate action 
attributable to the municipality itself.” Id. at 404, 
410; see also Siler v. Webber, 443 F. App’x 50, 55 (6th 
Cir. 2011) (explaining the “potential pattern 
exception” created in Brown). To mitigate this 
danger, the Supreme Court in Brown set forth a 
stringent test: “To prevent municipal liability for a 
hiring decision from collapsing into respondeat 
superior liability,” the plaintiff alleging failure to 
screen must show that the decisionmaker was 
deliberately indifferent to the “known or obvious 
consequence” of the hiring decision and that the link 
between the applicant’s background and the specific 
constitutional violation was sufficiently strong. 520 
U.S. at 410-12. Simply choosing not to inquire into 
an applicant’s background does not amount to 
deliberate indifference. See id. at 411. “Only where 
adequate scrutiny of an applicant’s background 
would lead a reasonable policymaker to conclude that 
the plainly obvious consequence of the decision to 
hire the applicant would be the deprivation of a third

to establish a pattern of the municipality’s deliberate 
indifference to unconstitutional conduct); see also Connick, 563 
U.S. at 61 (explaining that a municipahty may be deliberately 
indifferent only when “policymakers are on actual or 
constructive notice that a particular omission in their . . . 
program causes city employees to violate citizens’ constitutional 
rights”). At most, Kovalchuk has shown two instances of 
negligent hiring by the City—only one of which resulted in 
unconstitutional conduct—not a pattern of deliberate 
indifference to the risk of unconstitutional conduct by its police 
officers.
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party’s federally protected right can the official’s 
failure to adequately scrutinize the applicant’s 
background constitute ‘deliberate indifference.”’ Id. 
As for the causation element of deliberate 
indifference, establishing that a hiring decision 
would likely result in any constitutional injury is 
insufficient to impose municipal liability. Id. at 412. 
Instead, the plaintiff must show that “this officer was 
highly likely to inflict the particular injury suffered 
by the plaintiff.” Id.

Brown highlights how this exceedingly rigorous 
standard operates. There, a police officer seriously 
injured Jill Brown during a traffic stop, and she 
sought to hold the municipality liable for his use of 
excessive force. Id. at 399-401. Like Kovalchuk, 
Brown asserted that, had the municipality 
sufficiently investigated the officer’s background—he 
“had a record of driving infractions and had pleaded 
guilty to various driving-related and other 
misdemeanors, including assault and battery, 
resisting arrest, and public drunkenness”—it would 
not have hired the officer and therefore her alleged 
constitutional injuries would not have occurred. Id. 
at 401. That record, the Supreme Court concluded, 
was “inadequate” to hold the county liable:

The fact that [the officer] had pleaded guilty 
to traffic offenses and other misdemeanors 
may well have made him an extremely poor 
candidate for reserve deputy. Had [the hiring 
official] fully reviewed [the officer’s] record, 
he might have come to precisely that 
conclusion. But unless he would necessarily 
have reached that decision because [the 
officer’s] use of excessive force would have 
been a plainly obvious consequence of the
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hiring decision, [the] inadequate scrutiny of 
[the officer’s] record cannot constitute 
“deliberate indifference” to [Brown’s] federal­
ly protected right to be free from a use of 
excessive force.

Id. at 413-14.2
Similar to Brown, the central question here is 

whether Chief Peterson’s failure to adequately screen 
Ward’s background was the moving force behind 
Ward’s unconstitutional misconduct, and, as a result, 
Kovalchuk’s injury.3 According to the complaint, 
Chief Peterson, acting as “the final policymaker for 
the Decherd Police Department” and “as an agent for 
the City of Decherd,” made the “deliberate choice to 
hire and retain” Ward even though he “should have 
known” that Ward was “unfit to be a police officer 
and to possess a deadly service weapon.” Chief 
Peterson “ordered” his investigator not to consult 
Ward’s background, which would have revealed that 
Ward’s previous employer, the Fort Walton Beach 
Police Department, asked him to resign due to

2 The fact that Brown ultimately involved a reversal of a jury 
verdict instead of evaluating the sufficiency of a complaint does 
not mean it is not controlling. First, Brown set forth the legal 
test for when a municipality may be constitutionally liable for 
failing to screen an applicant. 520 U.S. at 411-12. Second, there 
is no debating that Brown’s high standard applies at the 
motion-to-dismiss stage. Cf. Pineda v. Hamilton Cnty., 977 F.3d 
483, 495 (6th Cir. 2020).
3 The City does not dispute, at least at the motion-to-dismiss 
stage, that Ward violated Kovalchuk’s constitutional rights or 
that he was acting under color of state law. See Ellison u. 
Garbarino, 48 F.3d 192, 194 (6th Cir. 1995) (“A § 1983 claim 
must satisfy two elements: 1) the deprivation of a right secured 
by the Constitution or laws of the United States and 2) the 
deprivation was caused by a person acting under color of state 
law.” (internal quotation marks omitted)).
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“concerns about his demeanor and professionalism,” 
that Ward had failed to complete a training program 
at this previous employer, and that Ward had 
“issues” during his employment with another police 
department in Alabama.

These ambiguous allegations, which merely 
allude to negligent hiring by the City, do not 
establish the necessary causal link for Kovalchuk’s 
deliberate-indifference claim. Kovalchuk was 
required to plead facts plausibly alleging that a 
“known or obvious consequence” of the hiring 
decision was that “this officer” (Ward) “was highly 
likely to inflict the particular injury suffered by the 
plaintiff’ (being held at gunpoint following an 
unconstitutional stop). See id. at 410, 412.
Allegations of “issues,” “concerns about [Ward’s] 
demeanor and professionalism,” and his “fail[ure] to 
complete [a] training program” fall short of plausibly 
linking the danger of hiring Ward to Kovalchuk 
being held at gunpoint by Ward following an 
unconstitutional stop. See id. at 411-12. More 
specifically, the mere fact that Ward may have been 
likely—even exceedingly likely—to commit uncon­
stitutional conduct in general would not have put the 
City on notice that Ward would commit the “specific 
constitutional violation” here. Id. at 410-11 (“The 
fact that inadequate scrutiny of an applicant’s 
background would make a violation of rights more 
likely cannot alone give rise to an inference that a 
policymaker’s failure to scrutinize the record of a 
particular applicant produced a specific consti­
tutional violation.”). The same can be said regarding 
Ward’s predisposition to violence—that alone is 
insufficient under Brown. Based simply on the broad 
allegations in the complaint, Kovalchuk’s failure-to-



- 13a-

screen claim is not plausible. The district court did 
not err in dismissing this claim.

Kovalchuk contends that discovery would reveal 
more specific information on Ward’s background, and 
in turn, that he was highly likely to engage in the 
particular conduct at issue. But a plaintiff cannot use 
discovery to bridge the gap between a deficient 
pleading and the possibility* that a claim might 
survive upon further investigation. See New Albany 
Tractor, Inc. v. Louisville Tractor, Inc., 650 F.3d 
1046, 1051 (6th Cir. 2011) (“[A] plaintiff may not use 
the discovery process to obtain theQ [necessary] facts 
after filing suit.”). Put simply, a plaintiff is “not 
entitled to discovery” to determine whether a claim 
can survive past the pleading stage. See, e.g., Iqbal, 
556 U.S. at 686; accord Estate of Barney v. PNC 
Bank, Nat’l Ass’n, 714 F.3d 920, 929 (6th Cir. 2013) 
(“[U]nder Iqbal, a complaint cannot survive a motion 
to dismiss—and plaintiffs cannot get discovery— 
unless the complaint shows that the defendant’s 
wrongdoing is plausible, not just possible.”); 
Patterson v. Novartis Pharms. Corp., 451 F. App’x 
495, 498 (6th Cir. 2011) (“The Supreme Court’s 
decisions in Twombly and Iqbal do not permit a 
plaintiff to proceed past the pleading stage and take 
discovery in order to cure a defect in a complaint.”).4

4 True, in a case where we have found that a district court 
erroneously dismissed a different type of municipal liability 
claim, we referenced the plaintiffs’ lack of discovery in our 
analysis; in that matter, however—which makes no mention of 
Iqbal’s “no-discovery” mandate—we focused not on the lack of 
discovery to support reviving the Monell claim, but rather on 
the substance of the complaint at issue. See Lipman, 974 F.3d 
at 748—49 (“Based on the facts alleged in the complaint, a juror 
could reasonably infer that . . . the county had a custom of 
allowing caseworkers to interview potential abuse victims in the 
presence of their alleged abusers. The original complaint alleges
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Kovalchuk cannot rely on speculation about what 
may be learned during discovery to defeat the City’s 
motion to dismiss.

C.
Ward’s conduct here was egregious, and he 

undeniably victimized Kovalchuk. No citizen should 
ever have to face being unconstitutionally seized, let 
alone by an off-duty police officer who brandishes a 
firearm in an apparent incident of road rage. While 
we are sympathetic to Kovalchuk’s plight, the pitfall 
in his case is his attempt to hold the City liable for 
Ward’s misconduct. Ward’s unconstitutional actions 
are not automatically attributable to the City, even if 
the City negligently hired Ward. To find otherwise 
would require us to contradict Supreme Court 
precedent by permitting the City to potentially be 
liable for its employee’s actions via respondeat 
superior. See Brown, 520 U.S. at 410. And while 
adequately pleading a municipal liability claim 
without the benefit of discovery may be difficult, that 
task is hardly new. See Iqbal, 556 U.S. at 686. 
Perhaps Kovalchuk could have moved to file an 
amended complaint after further investigating his 
claims or in response to the City’s motion to dismiss. 
But he did not, and we must analyze the allegations 
in the complaint before us, which deficiently pleaded 
a failure-to-screen claim.

six different instances [of unconstitutional conduct]. At the 
motion-to-dismiss stage, without the benefit of discovery, these 
facts are enough to draw the reasonable inference that this 
custom was widespread ... and known to policymakers within 
the county.”); cf. Genaw v. Garage Equip. Supply Co., 856 F. 
App’x 23, 29 (6th Cir. 2021) (reversing the district court’s 
dismissal of a products liability dispute because “[t]he pleadings 
plainly demonstrate [d] the crux of’ the plaintiffs claims, not 
because the plaintiff had not “had the benefit of full discovery”).
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IV.
We affirm the judgment of the district court.

DISSENT

CLAY, Circuit Judge, dissenting. When hiring 
former police officer Mathew Ward, the City of 
Decherd (the “City”) refused to review, or even 
consider, Ward’s alarming history of employment 
infractions and job-hopping as a police officer. In fact, 
the City deliberately ordered that Ward’s background 
should not be investigated and, in the same breath, 
entrusted Ward with the unbridled authority that 
accompanies a police badge and gun. Unsurprisingly, 
Ward subsequently used excessive force to 
unlawfully abuse, intimidate, and seize an innocent 
man, Plaintiff Ilya Kovalchuk. But when Kovalchuk 
turned to the federal courts for recourse, he did not 
see his constitutional rights vindicated. Instead, his 
claims were prematurely dismissed before they could 
even get through the gate—an error that the 
majority affirms today, effectively foreclosing the 
future consideration of municipal liability claims 
based on the failure to screen a police applicant’s 
background. Because I would allow Kovalchuk’s 
failure-to-screen allegations to proceed, I respectfully 
dissent.

I. BACKGROUND

On June 13, 2021, Plaintiff Ilya Kovalchuk and 
an off-duty Decherd police officer,

Mathew Ward, drove westbound in their 
respective vehicles on Interstate 24 in Rutherford
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County, Tennessee. Ward was driving in his personal 
vehicle, was not wearing his officer’s uniform, and 
could not otherwise be identified as a police officer. 
After allegedly observing Kovalchuk speeding, Ward 
began driving erratically, precariously swerving next 
to Kovalchuk’s vehicle and motioning for him to pull 
over. Regardless of which lane Kovalchuk drove in to 
avoid him, Ward continued in hot pursuit. 
Eventually, Kovalchuk called 911. After multiple 
cars were forced to swerve out of Ward’s perilous 
path, Kovalchuk exited and pulled over at a safe 
location.

Once stopped, Kovalchuk stepped out of the 
vehicle to face his aggressor, leaving his pregnant 
wife in the passenger seat. Without explanation, 
Ward started screaming at Kovalchuk to “get on the 
ground,” pointing his department-issued gun at 
Kovalchuk and holding up his police badge. Compl., 
R. 1-1, Page ID #6. The contentious exchange drew 
multiple concerned bystanders to the scene. Scared 
for his life, Kovalchuk flagged down one bystander to 
take a video and tried to reason with Ward, stating 
“you’re not even on duty.” Id. However, Ward 
continued to aim his gun at Kovalchuk, replying “I’m 
always on duty.” Id. Only when the Rutherford 
County police arrived upon the scene to de-escalate 
the conflict did Ward finally put away his weapon.

As a result of these events, Ward was charged 
with aggravated assault. Following the incident, 
Kovalchuk obtained counsel to analyze the hiring 
processes of the Decherd City Police Department and 
found that the Decherd police had never conducted a 
background check on Ward prior to hiring him. To 
the contrary, Decherd Police Chief Ross Peterson 
ordered his subordinate employee “not to consult 
references or previous employment” for Ward. Id. at
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Page ID #7. Had the Decherd police consulted Ward’s 
references, they would have found that he was 
previously employed by the Fort Walton Beach Police 
Department, which had asked Ward to resign due to 
concerns about his demeanor, professionalism, and 
lack of training. Additionally, had the Decherd police 
conducted a background check, they would have 
found further issues with Ward’s prior employment 
at a second police department in Alabama.

Kovalchuk filed this 42 U.S.C. § 1983 action 
against Ward and the City of Decherd, arguing that 
the City’s failure to investigate Ward’s employment 
references and problematical background directly 
resulted in Kovalchuk’s injuries—namely, the 
unlawful seizure of Kovalchuk in connection with the 
June 13, 2021 traffic stop. The City thereafter filed a 
motion to dismiss under Federal Rule of Civil 
Procedure 12(b)(6), which the district court granted 
in full. Kovalchuk timely appealed.

II. DISCUSSION

A. Standard of Review 
The Rule 12(b)(6) standard is not demanding. We 

affirm 12(b)(6) dismissals only where plaintiffs have 
not alleged facts that are sufficient to state a claim to 
relief that is “plausible on its face.” Bell Atl, Corp. v. 
Twombly, 550 U.S. 544, 570 (2007). The allegations 
must allow the court, using its judicial experience, 
“to draw the reasonable inference that the defendant 
is liable for the misconduct alleged.” Ashcroft v. 
Iqbal, 556 U.S. 662, 678 (2009). Importantly, even 
where “recovery [seems] very remote and unlikely,” a 
complaint may survive a motion to dismiss. Stratton 
v. Portfolio Recovery Assocs., 770 F.3d 443, 447 (6th 
Cir. 2014) (citing Twombly, 550 U.S. at 556). And
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because this action was brought under one of the civil 
rights statutes, this Court must “scrutinize such a 
dismissal with special care.” Lucarell u. McNair, 453 
F.2d 836, 838 (6th Cir. 1972); see also Inner City 
Contracting, LLC v. Charter Twp. of Northville, 87 
F.4th 743, 754 (6th Cir. 2023); Scott v. Ambani, 577 
F.3d 642, 646 (6th Cir. 2009).

Although the majority purports to agree with 
these general principles, its onerous application of 
the plausibility standard misreads the pleading 
requirements delineated in Twombly and Iqbal. 
Instead of viewing these failure-to-screen allegations 
in the light most favorable to Kovalchuk, the 
majority jumps to premature conclusions regarding 
the City’s ultimate liability, before affording 
Kovalchuk the opportunity to gather additional 
evidence to prove his claims. In doing so, the 
majority requires § 1983 litigants to surmount a 
nearly impossible hurdle to survive the early 12(b)(6) 
motion to dismiss stage.

B. Analysis
Among other claims not relevant to the instant 

appeal, Kovalchuk’s complaint asserted a Fourth 
Amendment claim under 42 U.S.C. § 1983 against 
the City, alleging various theories of municipal 
liability to hold the City accountable for Ward’s 
unconstitutional actions. Kovalchuk’s strongest claim 
against the City focuses on Chief Peterson’s explicit 
command that his subordinates refrain from 
investigating Ward’s background or employment 
history during the hiring process.1 Although under

1 During oral argument, Kovalchuk’s counsel conceded that his 
complaint was deficient on Kovalchuk’s failure-to-train and 
failure-to-supervise theories, and thus focused this Court’s 
evaluation on his persuasive failure-to-screen theory of liability.
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Monell the City cannot be held vicariously liable for 
Ward’s unconstitutional actions, Kovalchuk’s 
complaint alleges more—that the City’s deliberately 
skeletal screening process in hiring Ward led to 
Kovalchuk’s injuries. See Monell u. Dep’t of Soc. 
Servs., 436 U.S. 658, 694 (1978). These allegations 
meet the necessary fault and causation standards to 
plausibly warrant imposing municipal liability, 
mandating that Kovalchuk’s claims should be 
allowed to proceed.

Indeed, the Supreme Court expressly opened the 
door to the possibility that a municipality may be 
liable for failing to adequately screen if “a full review 
of [Ward’s] record reveals that [his unconstitutional 
arrest] would be a plainly obvious consequence of the 
hiring decision.” Bd. of Comm’rs of Bryan Cnty. v. 
Brown, 520 U.S. 397, 412—13 (1997). In the context of 
a hiring decision, Brown articulates that an eventual 
finding of municipal liability originates from 
allegations that a cover-to-cover background check 
would indicate “that this officer waS' highly likely to 
inflict the particular injury suffered by the plaintiff.” 
Id. at 412. Contrary to the majority’s premature

Oral Arg. at 19:53-20:18; 20:20-20:28; 20:29-20:45. Contrary to 
the majority’s completely unfair interpretation of Kovalchuk’s 
alleged concessions, Kovalchuk certainly did not abandon his 
entire appeal at oral argument, as evidenced by the majority’s 
subsequent backtracking and analysis of the merits of 
Kovalchuk’s failure-to-screen claim. Cf. Santos v. Frederick 
Cnty. Bd. of Comm’rs, 725 F.3d 451, 463 (4th Cir. 2013) (“The 
defendants cite no authority, nor can we find any, holding that 
an ambiguous statement made during oral argument waives an 
argument clearly raised in a brief.”); Bannister v. Delo, 100 F.3d 
610, 622 n.12 (8th Cir. 1996) (noting that the state’s “comments 
at oral argument did not have sufficient formality or 
conclusiveness to be considered a judicial admission”).
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conclusion that Kovalchuk has not “establish[ed]” 
this causation standard, Maj. Op. at 8, Kovalchuk’s 
allegations regarding the City’s deliberate dereliction 
of its investigative duties prior to hiring Ward 
permits the “reasonable inference” that the City was 
the moving force behind Kovalchuk’s injuries. Iqbal, 
556 U.S. at 678.

Viewing Kovalchuk’s failure-to-screen claim in 
the light most favorable to him, as required at this 
stage, Chief Peterson ordered a subordinate officer 
not to investigate Ward’s references or background 
throughout the hiring process. Thus, without 
consulting Ward’s former employers or reviewing his 
employment history, Chief Peterson hired him and 
issued him a police badge and gun. Had Chief 
Peterson contacted Ward’s listed references, he 
would have found that Ward had “issues” with not 
one, hut at least two previous police departments. 
Compl., R. 1-1, Page ID #7. Specifically, the Fort 
Walton Beach Police Department asked Ward to 
resign “due to concerns about his demeanor and 
professionalism,” as well as his failure to complete 
his training. Id. Based on these allegations, 
Kovalchuk claims that the City knew or should have 
known about the “systematic hiring and screening 
failure” allowing dangerous individuals to 
surreptitiously become police officers. Id.

The gravity of Chief Peterson’s—and by 
extension, the City’s2—deliberate choice cannot be 
overstated. Without so much as a call to either

2 The City has not disputed that Chief Peterson was a 
designated policymaker or that he had final authority to act for 
the City in hiring matters. See Pembaur v. City of Cincinnati, 
475 U.S. 469, 479—80 (1986) (requiring official policymaker 
status to distinguish acts of the municipality from the acts of its 
employees).



SfSTT

-21a-

former police department employer, the City 
entrusted Ward with a police badge and a gun, 
imbued with the implicit authority to decide life or 
death of citizens. By rewarding the City’s “head in 
the sand” strategy, the majority insulates the City 
from turning over a single piece of discovery, thereby 
endorsing and perpetuating the cyclical hiring of 
predatory police officers. The majority’s approach 
permits those “wandering” police officers who are 
fired or forced to resign under threat of termination 
to nonetheless seek employment in nearby 
jurisdictions.3 Even further, this misguided immu­
nization of police hiring practices from liability strips 
away the City’s incentive to competently hire police 
officers, which should be viewed as particularly 
imperative for employment that is accompanied by 
state power and the authority to wield deadly 
weapons. As Kovalchuk’s complaint alleges, Ward 
burned through two different police departments 
prior to being hired by the Decherd Police 
Department. In the face of clear red flags, Chief 
Peterson ordered his subordinate to cease further 
background investigation of Ward and avoid finding 
out any additional information about him. And then, 
incomprehensibly, the City seeks to skirt its 
responsibility by subsequently purporting to be 
surprised that the unvetted “wandering officer” later 
brutalized an innocent citizen.

3 Nancy Leong, Civil Rights Liability for Bad Hiring, 108 
MINN. L. REV. 1, 8 (Dec. 23, 2023) (explaining that job hopping 
is so common in law enforcement that “officers who jump 
jurisdictions are nicknamed ‘wandering officers’”). According to 
one study, “wandering officers are far more likely 
from their next job” and “more likely to receive complaints ... for 
‘moral character violations.’” Ben Grunwald & John Rappaport, 
The Wandering Officer, 129 YALE L.J. 1676, 1687 (Apr. 2020).

to be fired...
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Indeed, this preventable scenario has appeared 
over and over again, and the majority today adds to 
this ever-growing list. To provide one example of 
many, Tamir Rice, a twelve-year-old child from 
Cleveland, faced a tragic death in 2014 at the hands 
of a “wandering officer” who was permitted to resign 
from his prior police department jobs and seek 
employment in nearby jurisdictions. The Cleveland 
Police Department subsequently failed to review the 
unfit officer’s employment history, which would have 
revealed that he exhibited a “dangerous lack of 
composure” during his prior employment’s firearms 
training. See William H. Freivogel & Paul Wagman, 
Wandering Cops Shuffle Departments, Abusing 
Citizens, The Associated Press (Apr. 28, 2021), https: 
//apnews.com/article/michael-brown-business-police- 
reform-death-of-george-floyd-bfd018e3cl2413f840482 
efca29ca6ba [https://perma.cc/57Z8-U8T3]. These un­
checked warning signs proved true when the officer 
shot twelve-year-old Tamir to death while he was 
playing with a toy gun. Id. This kind of recurring 
tragedy is destined to persist if courts continue to 
provide municipalities with de facto immunity 
related to their police hiring decisions. See Grunwald 
& Rappaport, supra note 3, at 1681-83 (collecting 
examples, “each as shocking [and tragic] as the last”).

The majority sweeps these commonsense 
conclusions under the rug and instead characterizes 
Kovalchuk’s allegations as “ambiguous,” explaining 
that they fail to “establish the necessary causal link.” 
Maj. Op. at 8. In doing so, the majority requires 
much more than plausibility. Both the district court 
and the majority misunderstand Kovalchuk’s burden 
at the incipient 12(b)(6) stage by holding that he did 
not “establish” or conclusively “show” causation 
under Brown. Maj. Op. at 8, 9; Dist. Gt. Memo. Op.,

https://perma.cc/57Z8-U8T3
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R. 35, Page ID #133. But Kovalchuk’s claims should 
not be cursorily discarded under the assumption that 
causation cannot be established or met. To be sure, 
Ward’s issues with demeanor, professionalism, and 
training may not—at a later stage of litigation—rise 
to the demanding standard articulated in Brown4; 
however, Kovalchuk’s complaint is not required to 
“establish” his entitlement to relief, nor is it required 
to convince the district court that his sought-after 
relief is probable. See Lipman u. Budish, 974 F.3d 
726, 748 (6th Cir. 2020); Trollinger u. Tyson Foods, 
Inc., 370 F.3d 602, 615 (6th Cir. 2004) (noting that 
where general allegations embrace the specific facts 
needed to prove a claim, any weakness “will more 
often be fodder for a summary-judgment motion 
under Rule 56 than a motion to dismiss under Rule 
12(b)(6)”); Garza v. Lansing Sch. Disk, 972 F.3d 853, 
868 (6th Cir. 2020) (stating the same). The correct 
legal standard, plausibility, falls somewhere between 
possibility and probability, and the definition of this 
malleable middle ground relies upon “judicial 
experience and common sense.” Iqbal, 556 U.S. at 
679.

Applying this lenient standard to Kovalchuk’s 
allegations and drawing commonsense inferences, 
one can fairly conclude that a disaster of this nature 
was a highly predictable consequence of the City’s 
actions. See, e.g., Shadrick v. Hopkins County, 805 
F.3d 724, 739 (6th Cir. 2015) (“The high degree of

4 Importantly, Brown reviewed the plaintiffs claims at a much 
later stage of litigation—the appeal of a jury verdict. See Brown 
v. Bryan County, 67 F.3d 1174, 1179 n.ll (5th Cir. 1995). 
Unlike the plaintiff in Brown, who was required to conclusively 
establish each element of his failure-to-screen claim, Kovalchuk 
must only allege facts that could plausibly meet the failure-to- 
screen standards.



— 24a —

predictability may also support an inference of 
causation—that the municipality’s indifference led 
directly to the very consequence that was so 
predictable.” (quoting Brown, 520 U.S. at 409-10)); 
see also Gregory v. City of Louisville, 444 F.3d 725, 
754 (6th Cir. 2006). Just as the need for certain 
police officer training can be “so obvious” that failure 
to implement such training may be characterized as 
deliberate indifference, the need for certain screening 
procedures for new police hires can similarly be “so 
obvious” that the choice to ignore them may also rise 
to deliberate indifference to citizens’ constitutional 
rights. City of Canton v. Harris, 489 U.S. 378, 390 
n.10 (1989). And just as Brown requires, Kovalchuk 
specifically alleged that Ward’s references would 
have revealed—at a minimum—“concerns about his 
fitness as an officer,” a lack of training, and 
“concerns about his demeanor and professionalism.” 
Compl., R, 1-1, Page ID #7, 12. Without the benefit of 
discovery and with the vast majority of the evidence 
in Defendant’s control, Kovalchuk’s failure-to-screen 
allegations are more than sufficient to survive a 
12(b)(6) motion. See, e.g., Lipman, 974 F.3d at 748 
(highlighting the plaintiffs lack of an opportunity to 
engage in discovery and holding that his complaint 
survived a 12(b)(6) motion by sufficiently alleging a 
Monell custom); Genaw v. Garage Equip. Supply Co,, 
856 F. App’x 23, 29 (6th Cir. 2021) (reversing district 
court’s order dismissing plaintiffs complaint and 
noting that plaintiffs had not been provided the 
benefit of full discovery).

Looking at Kovalchuk’s complaint as a whole, it 
is plausible that Ward was highly likely to commit 
the instant constitutional violation, and that any 
semblance of screening procedures during the hiring 
process would have produced a different outcome. By
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concluding otherwise, the majority fails to construe 
the facts in the light most favorable to Kovalchuk 
and “fails to realize that we are not ruling on the 
ultimate issue of liability.” Ouza v. City of Dearborn 
Heights, 969 F.3d 265, 289 (6th Cir. 2020). 
Particularly in the context of civil rights cases, this 
Court should not adhere to a standard that is 
dangerously akin to a probability test. Yet the 
majority today does exactly that, unconcernedly 
barring civil rights plaintiffs who allege failure-to- 
screen claims from ever making it past the first 
hurdle. Using this unfair standard, the majority 
insulates government actors who deliberately turn a 
blind eye to the backgrounds and employment 
histories of their potential hires.

III. CONCLUSION

Contrary to the majority’s misplaced fear 
regarding the City’s liability if we were to reverse the 
district court’s decision, Maj. Op. at 9, Kovalchuk’s 
plausible allegations should be permitted to move 
forward. Doing so at this stage of the litigation does 
not hold a municipality “liable” for any action. Id.; see 
Ouza, 969 F.3d at 289 (noting that considering the 
ultimate question of liability is inappropriate at the 
12(b)(6) stage). Instead, allowing these allegations to 
proceed to the discovery phase simply affords often- 
vulnerable plaintiffs the opportunity to attempt to 
prove their civil rights claims in federal court, a 
forum historically relied upon for relief from 
governmental abuse. See Monroe v. Pape, 365 U.S. 
167 (1961). Rather than the conclusive “smoking 
gun” evidence that the majority requires, the proper 
standard requires allegations that only “nudgeQ 
[Kovalchuk’s] claims across the line from conceivable



•mi

-26a-

to plausible.” Twombly, 550 U.S. at 570. Kovalchuk 
has met that burden in this case. Accordingly, the 
district court erred in dismissing Plaintiffs claims 
against the City based on a failure-to-screen theory 
of Monell liability. And the majority, in affirming the 
district court, improperly raises the plausibility bar 
presented in Twombly and Iqbal—to the detriment of 
present and future civil rights plaintiffs.

I therefore respectfully dissent.
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APPENDIX C

UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF TENNESSEE 

AT CHATTANOOGA

ILYA KOVALCHUK, 
Plaintiff,

v.
CITY OF DECHERD, TENNESSEE 

and MATHEW WARD, in his individual capacity, 
Defendants.

Case No. l:22-cv-154

Judge Travis R. McOnough 
Magistrate Judge Susan K. Lee

MEMORANDUM OPINION

Before the Court is Defendant City of Decherd’s 
(the “City”) motion to dismiss (Doc. 14). For the 
following reasons, the Court will GRANT the City’s 
motion.

I. BACKGROUND1

1 The facts, as presented in this section, are taken from the 
allegations in Kovalchuk’s complaint (Doc. 1-1) and assumed 
true for the disposition of the City’s motion to dismiss. See, e.g., 
Thurman v. Pfizer, Inc., 484 F.3d 855, 859 (6th Cir. 2007) (“a 
district court considering a defendant’s motion to dismiss under 
Rule 12(b)(6) must construe the complaint in the light most 
favorable to the plaintiff and accept the plaintiffs allegations as 
true.”) (citation omitted).
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Plaintiff Ilya Kovalchuk’s injuries center around 
an incident that occurred on June 13, 2021. (Doc 1-1, 
at 1.) Kovalchuk was driving on Interstate-24 in 
Rutherford County, tennessee. (Id. at 3.) At the same 
time Defendant Mathew Ward was also driving on 
Interstate-24 in the same vicinity as Kovalchuk. (Id. 
at 3.) At the times relevant to the complaint, Ward 
was employed as a police officer for the City’s police 
department. (Id.) Ward began to drive erratically 
behind and next to Kovalchuk and directed him to 
pull over, but Ward was not on duty at the time. (Id. 
at 3-4.) Nonetheless, Kovalchuk pulled over and 
exited his vehicle. (Id. at 4.) At this point, Ward 
yelled at Kovalchuk to get on the ground, pointed his 
gun at Kovalchuk, and held up his City Police 
Department badge. (Id.) Kovalchuk, at gunpoint, 
pleaded with Ward to put the gun down because 
Ward was not on duty and outside his jurisdiction. 
(Id.) Ward screamed back at Kovalchuk that he was 
“always on duty.” (Id.) Due to the commotion, a 
bystander called the Rutherford County Sheriffs 
Department to the scene. (Id.) When Rutherford 
County Sheriffs Department deputies arrived, they 
arrest Ward and charged him with aggravated 
assault. (Id.)

Before working for the City, Ward worked for 
another police department in Alabama, and later for 
the Fort Walton Beach Police Department in Florida. 
(Id. at 5.) Kovalchuk alleges that Ward had 
unspecified “issues” with the police deparment in 
Alabama. (Id.) Additionally, the Fort Walton Beach 
Police Department ultimately asked Ward to resign 
due to concerns about his demeanor, professionalism, 
and failure to complete the training program. (Id.)
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Ward was initially hired as a police officer for the 
City by then-Chief-of-Police Ross Peterson (Id. at 4.) 
During the process of hiring Ward, Peterson directed 
his employee, Investigator Greg King, not to consult 
Ward’s references or previous employment (Id. at 5.) 
The City’s police department has had incidents with 
other officers in the past. In 2011, Peterson admitted 
to firing his service weapon into the wall of his 
apartment while intoxicated. (Id.) The City did not 
fire, provide additional training to, or demote 
Peterson at that time. (Id.) The City also, at some 
point, hired Tristan De La Cruz to work in the police 
department. (Id.) De La Cruz had worked for the 
Fayetteville Police Department and was fired from 
that position. (Id.) The City hired De La Cruz despite 
his prior termination from the Fayetteville Police 
Department because De La Cruz had legally changed 
his name, and the City did not have protocols 
enabling it to check his background. (Id. at 5-6.)

Kovalchuk initiated the present action on June 
13, 2022. (Doc. 1.) Based on the allegations in his 
complaint, Kovalchuk asserted claims against Ward, 
in his individual and official capacities, for: (1) use of 
excessive force in violation of his Fourth and Eighth 
Amendment rights, pursuant to 42 U.S.C. § 1983; (2) 
false arrest in violation of his Fourth and Eighth 
Amendment rights, pursuant to 42 U.S.C. § 1983; (3) 
assault, pursuant to Tennessee state law; (4) inten­
tional infliction of emotional distress, pursuant to 
Tennessee state law; and (5) false imprisonment, 
pursuant to Tennessee state law. (Doc. 1-1, at 6-14). 
Kovalchuk also asserted claims against the City for:
(1) negligent hiring, pursuant to Tennessee state law;
(2) assault, pursuant to Tennessee state law; (4) false 
imprisonment, pursuant to Tennessee state law; (5) 
negligence, pursuant to Tennessee state law; (6)
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failure to supervise or train, resulting in the use of 
excessive force, in violation of his Fourth Amend­
ment rights pursuant to 42 U.S.C. § 1983; and (7) 
negligent supervision, pursuant to Tennessee state 
law. (Doc. 1-1, at 6-18). As a result of the Court’s 
requirement that parties meet and confer prior to the 
filing of a motion to dismiss, the parties stipulated to 
dismiss all claims brought pursuant to the Eighth 
Amendment, all claims against Ward in his official 
capacity, and all state-law claims brought against 
the City. (Docs. 12-13.) The City has moved to dis­
miss the remaining claim against it—failure to 
supervise or train in violation of Kovalchuk’s Fourth 
Amendment rights and pursuant to 42 U.S.C. § 1983. 
(Doc. 14).

II. STANDARD OF LAW

According to Rule 8 of the Federal Rules of Civil 
Procedure, a plaintiffs complaint must contain “ a 
short and plain statement of the claim showing that 
the pleader is entitled to relief.” Fed. R. Civ. P. 
8(a)(2). Though the statement need not contain 
detailed factual allegations, it must contain “factual 
content that allows the court to draw the reasonable 
inference that the defendant is liable for the 
misconduct alleged.” Ashcroft v. Iqbal, 556 U.S. 662, 
678 (2009). Rule 8 “demands more than 
unadorned, 
accusation.” Id,

A defendant may obtain dismissal of a claim that 
fails to satisfy Rule 8 by filing a motion pursuant to 
Rule 12(b)(6). On a Rule 12(b)(6) motion, the Court 
considers not whether the plaintiff will ultimately 
prevail, but whether the facts permit the court to 
infer “more than the mere possibility of misconduct.”

an
the-defendant-unlawfully-harmed-me
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Id. at 679. For purposes of this determination, the 
Court construes the complaint in the light most 
favorable to the plaintiff and assumes the veracity of 
all well-pleaded factual allegations in the complaint. 
Thurman v. Pfizer, Inc., 484 F.3d 855,859 (6th Cir. 
2007). This assumption of veracity, however, does not 
extend to bare assertions of legal conclusions, Iqbal, 
556 U.S. at 679, nor is the Court “bound to accept as 
true a legal conclusion couched as a factual 
allegation,” Papsan v. Attain, 478 U.S. 265, 286 
(1986).

After sorting the factual allegations from the 
legal conclusions, the Court next considers whether 
the factual allegaions, if true, would support a claim 
entitling the plaintiff to relief. Thurman, 484 F.3d at 
859. This factual matter must “state a claim to relief 
that is plausible on its face.” Bell Atl. Corp. V. 
Twombly, 550 U.S. 544, 570 (2007). Plausibility “is 
not akin to a ‘probability requirement,’ but asks for 
more than a sheer possibility that a defendant has 
acted unlawfully.” Iqbal, 556 U.S. at 678 (quoting 
Twombly, 550 U.S. at 556). “[W]here the well- 
pleaded facts do not permit the court to infer more 
than the mere possibility of misconduct, the 
complaint as alleged—but it has not ‘show[n]’—‘that 
the pleader is entitled to relief.”’ Id. at 679 (quoting 
Fed. R. Civ. P. 8(a)(2)).

III. ANALYSIS

The City contends that the Court should dismiss 
Kovalchuk’s claims against it because he has not 
pleaded sufficient facts to establish municipal 
liability under § 1983. Sectionl983 of Title 42 of the 
United States Code provides in relevant part:
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Every person who, under color of any 
statute, ordinance, regulation, custom, or 
usage, of Fany State ... subjects, or causes to 
be sub-jected, any ... person ... to the 
deprivation of any rights ... secured by the 
Constitution and laws [of the United States], 
shall be liable to the party injured in an 
action at law, suit in equity, or other proper 
proceeding for redress[.]

The Supreme Court has held that municipalities 
and other local governments “can be sued directly 
under § 1983 for monetary, declaratory, or injunctive 
relief where ... the action that is alleged to be 
unconstitutional implements or executes a policy 
statement, ordinance, regulation, or decision 
officially adopted and promulgated by that body’s 
officers.” Monell v. Dep’t of Soc. Servs., 436 U.S. 658, 
690 (1978). Monell clarified that local governments 
can also be liable under § 1983 for “constitutional 
deprivations visited pursuant to governmental 
‘custom’ even though such a custom has not received 
formal approval through the body’s official 
decisionmaking channels.” Id. at 690-691. A local 
government entity, however, “cannot be held liable 
solely because it employs a tortfeasor—or, in other 
words, a municipality cannot be held liable under § 
1983 on a respondeat superior theory.” Id. at 691 
(emphasis in Original); see also id. at 694 (“Instead, it 
is when execution of a government’s policy or custom, 
whether made by its lawmakers or by those whose 
edicts or acts may fairly be said to represent official 
policy, inflicts the injury that the government as an 
entity is responsible under § 1983.”).

“A plaintiff may invoke a custom, policy, or 
practice sufficient to state a claim for Monell liability
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by alleging ‘(1) the existence of an illegal official 
policy or legislative enactment; (2) that an official 
with final decision making authority ratified illegal 
actions; (3) the existence of a policy of inadequate 
training or supervision; or (4) the existence of a 
custom of tolerance [of] or acquiescence [to] federal 
rights violations.’” Sweat v. Butler, 90 F. Supp. 3d 
773, 779 (W.D. Tenn. 2015) (alteration in oiriginal) 
(quoting D’Ambrosio v. Marino 747 F.3d 378, 386 
(6th Cir. 2014)). The Supreme Court, however, has 
stated that “[a] municipality’s culpability for a 
deprivation of rights is at its most tenuous where a 
claim turns on a failure to train.” Connick v. 
Thompson, 563 U.S. 51, 61 (2011) (citing Okla. City 
v. Tuttle, 471 U.S. 808, 822-823 (1985) (plurality 
opinion)). Nonetheless, “[i]n limited circumstances, a 
local government’s decision not to train certain 
employees about their legal duty to avoid violating 
citizens’ rights may rise to the level of an official 
government policy for purposes of § 1983.” Id. For the 
local government entity to be liable, its “failure to 
train its employees in a relevant respect must 
amount to ‘deliberate indifference to the rights of 
persons with whom the [untrained employees] come 
into contact.’” Id. (alternation in original) (quoting 
Canton v. Harris, 489 U.S. 378, 388 (1989)). 
“Deliberate indifference” requires ‘proof that a 
municipal actor disregarded a known or obvious 
consequence of his action.” Id. (quoting Bd. Of Cnty. 
Comm’rs v. Brown, 520 U.S. 397, 410 (1997)). 
“Liability for unconstitutionally inadequate super­
vision or discipline is treated, for all interests and 
purposes, as a failure to train.” Okolo v. Metro Gov’t, 
892 F. Supp. 2d 931, 943 (M.D. Tenn. 2012). To show 
deliberate indifference, a claimant must set forth 
well-pleaded factual allegations to support the
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proposition that the municipal actor had “actual or 
constructive notice that a particular omission in their 
training program causes city employees to violate 
citizens’ constitutional rights.” Connick, 563 U.S. at 
61 (citing Brown, 520 U.S. at 407).

In this case, Kovalchuk makes only the 
conclusory. allegation that his injuries were caused by 
the City’s “deliberately indifferent failure to provide 
an adequate hiring, training, and supervision 
program for both Chief, Ross Peterson, and 
Defendant, Mathew Ward.” (Doc.1-1, at 16); see 
Sweat, 90 F. Supp. 3d at 783 (finding that substan­
tially similar allegations were “either ‘[tjhreadbare 
recitals of the elements of a cause of action, 
supported by mere conclusory statements,’ or ‘legal 
conclusions masquerading as factual allegations’” 
(alteration in original) (internal citations omitted)).

A. Hiring Policies

Kovalchuk’s allegations offered to suggest that 
the City’s hiring policies caused his injuries are: (1) 
Peterson discharged a service weapon into the wall of 
his apartment while intoxicated and the City did not 
terminate him, (2) the City hired De La Cruz despite 
the fact that the Fayetteville Police Department had 
fired him, (3) Ward had been fired from the Fort 
Walton Beach Police Department and had “issues” 
with a police department in Alabama, but the City 
hired him nonetheless, and (4) Peterson directed his 
employee not to consult Ward’s references or 
employment history before hiring him. (Doc. 1-1, at 
5-6.) While these facts may demonstrate that the 
City had a custom of performing rather cursory 
inquiries into applicant’s employment history, they 
do not meet the “stringent standard of fault” to show
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the City had “actual or constructive notice that a 
particular omission in their training program causes 
... employees to violate citizens’ constitutioal rights.”1 
See Connick, 563 U.S. at 61. And, although 
Peterson’s and De La Cruz’s history suggest general 
misconduct, there are no allegations suggesting that 
such misconduct included any violation of a citizen’s 
constitutional rights such that the City would be on 
notice that overlooking aspects of general misconduct 
in employment history would lead to constitutional- 
rights violations. (See Doc. 1-1, at 5-6.) Even if the 
City had inquired further into Ward’s employment 
history, the allegations only show that the City 
would have had notice that Ward had problems with 
demeanor, professionalism, and failure to complete 
his training and other unspecified “issues”—not 
notice that he would violate a citizen’s constitutional 
rights. (See id. at 5.) Therefore, Kovalchuk has not 
met his burden to show municipal liability based on 
the City’s hiring practices.

B. Training

Addtionally, Kovalchuk alleges no facts re­
garding the extent or type of training that Ward 
received. “[T]o establish municipal liability based on 
a failure to train, a plaintiff must show ‘(1) the 
training program was inadequate to the task the 
officer must perform, (2) the inadequacy is a result of

1 Kovalchuk treats the facts regarding hiring failures as part of 
his failure-to-train theory of the City’s liability, specifically, the 
the City did not train its officers on adequate hiring practices. 
(Doc. 22, at 3-4; Doc. 1-1, at 16-17.) Therefore, the parties do 
not dispute that the deliberate-indifference standard is 
applicable to this claim. (See Doc. 22, at 3 (Kovalchuk applying 
the deliberate-indifference standard to his discussion of 
inadequate hiring practices).)
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the municipality’s deliberate indifference, and (3) the 
inadequacy is closely related to or actually caused 
the plaintiffs injury.’” Epperson v. City of Hum-boldt, 
140 F. Supp. 3d 676, 684 (W.D. Tenn. 2015) (quoting 
Bonner-Turner v. City of Ecorse, 627 F. App’x 400, 
414 (6th Cir. 2015)). Kovalchuk cannot plausibly 
show that Ward’s training was inadequate, because 
he alleges absolutely no facts regarding what 
training Ward received.

C. Supervision

Finally, Kovalchuk has also failed to plead facts 
to support municipal liability under a failure-to- 
supervise theory. (See Doc. 1-1.) “If liability is 
premised on failure to supervise, control or train, a 
plaintiff must establish that ‘the supervisor either 
encouraged the specific incident of misconduct or in 
some other way directly participated in it’” for the 
failure to rise to the level of deliberate indifference. 
Denning v, Metro. Gov’t, 564 F. Supp. 2d 805, 816 
(M.D. Tenn. 2008) (quoting Ontha v. Rutherford 
Cnty., 222 F. App’x 498, 504 (6th Cir. 2007)), aff’d 
sub nom. Denning ex rel. Denning v. Metro Gov’t, 330 
F. App’x 500 (6th Cir. 2009). There are no factual 
allegations suggesting that any City official other 
than Ward encouraged the alleged false arrest of 
Kovalchuk or otherwise directly participated in it. 
(See Doc. 1-1.) Therefore, Kovalchuk’s failure-to- 
supervise claim fails.

IV. CONCLUSION

For these reasons, the Court hereby GRANTS 
the City’s motion to dismiss (Doc. 14). Kovalchuk’s
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claims against the City are therefore DISMISSED 
WITH PREJUDICE.

SO ORDERED.

/s/Travis R. McDonough 
TRAVIS R. MCDONOUGH 
UNITED STATES DISTRICT JUDGE
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APPENDIX D

IN THE UNITED STATES COURT OF APPEALS 
FOR THE SIXTH CIRCUIT

ILYA KOVALCHUK 
Plaintiff-Appellant

v.
CITY OF DECHERD 

Appellee

On Appeal from the United States District Court 
for the Eastern District of Tennessee at Chattanooga

SWORN AFFIDAVIT OF TRAVIS ROBINSON

I, Travis Robinson, a competent adult, come forth 
and set out the following under the penalty of perjury 
and pursuant to the law free from duress and absent 
any persuasion as follows:

1. My name is Travis Robinson, and I am over 
the age of twenty-one (21), and competent to make 
this my sworn affidavit.

2.1 am employed as a Special Agent/JTTF with 
the Office of Homeland Security, and have been so 
employed since January of 2022 to the present.

3. I have an extensive background as a police 
officer and instructor, among other things, and 
attach hereto and incorporate herein by reference my 
resume/curriculum vitae to confirm same.

4. Based upon my extensive experience and 
training, it is my opinion that it would be extremely 
unlikely that a police department of the State of 
Florida would voluntarily release the contents of a
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former officer’s personnel file upon the request of an 
attorney from the State of Tennessee without having 
first been served with a subpoena, due to Human 
Resource Department policies, as well as the 
potential threat of a legal action for violation of 
privacy interests.

FURTHER AFFIANT SAITH NOT.

/s/ Travis Robinson
TRAVIS ROBINSON

Sworn and subscribed before me this the 10th 
day of July, 2024.

I si Frank Wilson 
NOTARY PUBLIC 
Rutherford County

My Commission Expires: 8/19/2024

Travis Robinson 
489 County Farm Road 

Murfreesboro, Tennessee 37127 
615-971-3669

incometaxing@gmail.com

Relevant Work Experience

Special Agent/JTTF- Office of Homeland 
Security
Jan 2022-Present
312 Rosa L. Park Ave, 25th Floor
(Tennessee Towers)
Nashville Tennessee 37243

mailto:incometaxing@gmail.com
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Special agents are responsible for investigating 
crimes within the State of Tennessee from Threat to 
life, suspicious incidents, interference by foreign 
governments. The office of Homeland Security is also 
tasked with educating local agencies in security pro­
cedures and auditing School security reports 
thoughout the State of Tennessee.

Duties include:
Suspicious Actively reports
Threat to Life/ Protective Intelligence
Background Investigation
Critical Infrastructure Resource Protection
Physical Security Assessments
Event Planning (Music Events, NFL)
Dignitary Protection
Election Security
Federal JTTF Task Force Agent(s)
Fusion Center/ Intelligence Sharing

Instructor, Supervisor / Tennessee Law
Enforcement Training Academy
April 2014-January 2022
State of Tennessee
3025 Lebanon Pike
Nashville, Tennessee 37214

As an instructor at the Tennessee Law 
Enforcement Training Academy in Nashville, 
Tennessee. I trained, mentored, and evaluated the 
law enforcement professionals of tomorrow. I 
planned, taught, and supervised basic police schools 
for the State of Tennessee for up to 500 students a 
year. Served as subject matter expect for Use of
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Force, Defensive Tactics and Special Operations 
training.

Duties Include:
Class Counselor of Basic School 
General Law Enforcement Subjects 
Defensive Tactics Instructor 
Drug Identification Instructor 
Use of Force Instructor 
Physical Training Instructor 
Active Shooter Instructor
Expert Witness for State and Federal Court - Use of 
Force

Course Developed
Undercover Operations Course (Adopted by 
Tennessee Bureau of Investigation)
Tactical Officer Course 
Defensive Tactics Instructor Course

Criminal Investigator / SWAT Team Member 
January 2006 to April 2014 
Rutherford County Sheriffs Department 
940 New Salem Road 
Murfreesboro, Tennessee 37127

As a Detective grade investigator my duties are to 
conduct investigations into Narcotic/Vice related 
offenses within Rutherford County, Tennessee. These 
investigations include but are not limited to, con­
ducting surveillance, interviewing suspects and 
witnesses, making arrests, obtaining, and executing 
search warrants, and processing crime scenes for 
physical evidence.

Duties include:
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• Obtaining search warrants, tracking warrants, 
asset forfeiture warrants and arrest warrants.
• Preparing case files for indictments, grand jury on 
both state and federal levels.
• Working as an undercover agent.
• Conducting investigations in an undercover 
capacity, overt and covertly in both state and federal 
cases.
• Assisting District and United States Attorney’s 
office on state and federal Title III, state wire cases.
• Testifying in both state and federal court.
• Responsible for the development, management, 
and operational effectiveness of confidential sources.

Assigned to the Tactical Team (5 years)
• SWAT team used for apprehension of suspects, 
felony warrants, search warrants andother special 
circumstances. Entry member/ Narcotics liaison. 
Corporal in Training Division (Field Training 
Officer)
• Instruction of new officers in Patrol Division, 
teaching in-service and specialty courses for the 
Rutherford County Sheriff s Office.
Interstate Crime Enforcement Officer (Highway 
Interdiction)
• Duties involved investigating and disrupting large 
illegal narcotic organizations.
• Performing proactive policing techniques as a 
criminal interdiction officer.
• Working with State and Federal agencies on 
complex investigations.
Deputy Sheriff (Patrol Division)
• Patrolled using community Oriented Policing 
Philosophy.
• Answered calls for service in large, populated 
county.
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• Arrested violators for criminal offenses.

Independent Contractor United States 
Military: November 2012 - Present

Surveillance Role-Player - Provided surveillance 
role-player support to Department of Defense 
contracts supporting surveillance detection/ counter 
surveillance training exercises conducted in multiple 
CONUS locations. Courses trained up to eighteen 
(18) students per course via classroom instruction 
and practical exercises in foot, vehicular, static, and 
multi-mode tasks.
• Employed surveillance techniques (fixed, mobile, 
boxing, discrete, harassing).
• Documented student behavior/demeanor and 
physical appearance.
• Acquired discreet audio, photo, and video.
• Student operational demeanor and route design 
were evaluated in preparation for global deployments 
to hostile environments.
• Travel to various CONUS locations as required by 
the company and/or the customer.
• Walk up to twelve (12) miles over varying terrain 
in both rural and urban environments and during 
inclement weather.
• Utilize vehicle and foot follow techniques.
• Conduct comprehensive area familiarization and 
adapt to the operational area within 24 hours prior 
to the required coverage.
• Experience conducting physical/technical 
surveillance, counter surveillance, and close 
observation.

Blackwater New Orleans, Louisiana - July 2005- 
January 2006
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Security Contractor

• Conducted tactical operations in support of the 
United States Government post natural disaster.
• Responsible for the security and operations of 
disaster relief sites throughout effected areas.
• Trained local law enforcement and National Guard 
Units on riot operations and, force protection.

Manchester Police Department January 2004-
February 2005
200 West Fort Street
Manchester, Tennessee 37355
Patrol officer for the City of Manchester.

United States Marine Corps 
December 1999- January 2004 
11th Marine 1st Marine Division 
5th BN 11 Marines 
Camp Pendleton, CA

Marine Non-Commissioned Officer
United States Marine Corp (Active Duty): Operation 
Iraqi Freedom
• Completed Enlistment Active Duty with two 
forward deployments overseas.
• School of Infantry
• Field Artillery School
• Crew served Weapons courses.
• Non-Commissioned Officers Course
• Instructor level USMC Martial Arts Program.
• Operation Iraqi Freedom- Combat Operations

Award and Commendations:
• Certificate of Commendation from Commanding 
Officer Battalion Landing Team 2/1 for
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Leadership in Combat
• Good Conduct Medal
• Combat Action Ribbon
• Presidential Unit Citation (Iraq)

Tennessee Army National Guard 
Infantry Officer/ CPT 0-3 
April 2015-Current 
Officer Strength Manager

• OCS Class 60 - Honor Graduate Leadership award
• IBOLIC - 2018 Ft Benning Georgia
• Deployment to BPTA Poland Operation Atlantic 
Resolve
• Battle CPT COVID Task Force - Task Force Eagle 
Tullahoma TN
• Served as Platoon Leader and Executive Officer at 
Troop and HHT level.

Education
Tennessee State University / American Military
University
Nashville, Tennessee
Master’s Degree 2022
Criminal Justice Administration/Homeland Security

Middle Tennessee State University
Murfreesboro, Tennessee Bachelor's Degree -2012 
Major: Criminal Justice Minor: Health and Human 
Performance

Job Related Training/ Certifications
• Narcotics/ Drug Identification Instructor-
• Physical Training Instructor —
• SSGT Ground Control Instructor -
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• Drug Enforcement Administration Investigators 
Course -
• Wiretap Electronic Surveillance Course TBI.-
• Tactical Entry to Methamphetamine labs -
• Tactical Narcotics Techniques-
• Electronic Surveillance Course -
• Hotel/ Motel Investigations DEA-
• Basic S.W.A.T. course-
• Basic and Advanced Swift Water Rescue -
• Post Blast Investigators Course ATF -
• Field Training Officer Course -
• Interstate Interdiction Training U.S. Attorney’s 
Office-
• P.P.C.T. Defensive Tactics Instructor-
• Instructor Development -
• Desert Snow' Interdiction Training Phase 1-3 
Passenger Vehicles-
• Desert Snow Interdiction Training Phase 4 
Commercial Vehicles-
• Tactical Baton/ Handcuffing Instructor -
• Critical Incident Debriefing of Law Enforcement -
• Basic Police School -
• Simuntion Scenario Instructor- 2004

Additional Information
• Awarded Largest Cocaine Seizure 2012 by 
Tennessee Narcotics Officers Association for 
91 kilograms of Cocaine — Case Agent.
• Multiple cases adopted by Drug Enforcement 
Administration (DEA) Nashville Middle District.
• National Criminal Officers Association Largest 
Highway Methamphetamine Seizure of the Year 
2008
• National Criminal Officers Association Seizure of 
the Month - 19-pound Methamphetamine
12 pounds Cocaine 2008
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• Honor Graduate Tennessee Law Enforcement 
Training Academy
• Officer of the Month 2006 - Officer involved 
shooting during felony assault on officer.
• Combat Action Ribbon- United States Marine 
Corps - Iraqi Freedom Certificate of 
Commendation from Commanding Officer Battalion 
Landing Team 2 Bn 1st Marines for Leadership in 
Combat and Large Weapons Seizures.
• Case Agent on Alcohol Tobacco Firearms (ATF) 
long-term undercover case that led to multiple 
federal prosecutions within the Middle District of 
Tennessee.

References, Transcripts, Military Records and 
Awards upon request.
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