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Upon consideration of the jurisdictional memoranda filed in this case, the court
declines to accept jurisdiction of the appeal pursuant to S.Ct.Prac.R. 7.08(B)(4).
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SUPPLEMENTAL REPORT AND RECOMMENDATIONS

This habeas corpus case, brought by Petitioner Sefe Aimedom with the assistance of counsel, is before
the Court on Petitioner's Objections (ECF No. 22) to the Magistrate Judge's Report and
Recommendations (ECF No. 19) recommending dismissal. Digtfictdudge:WatsohHasrecommittedthe
» i’éé"féffé‘r*?é“co-nside'rati'oﬁin‘1i§h't*~‘o'ﬁt'ﬁe~”»-@ﬁjé‘&76n*s (Order, ECF No. 23).

Petitioner was convicted by a jury on fifteen counts of sexual assault on three young women under the
age of thirteen and sentenced to life imprisonment plus twenty-five years to life. Seeking relief from
that sentence, he pleads one ground for relief: "the'Prasecutor's: miscondutt violated the due process
tlause:of-the-Fifth-and Fourteenth Amendments to the U.S. Constitution and directly diluted thé
Prosecutor's duty to prove the Defendant guilty beyond a reasonable doubit for reasons stated above."
(Petition, ECF No. 1, PagelD 8). .

Respondent [*2] asserts this prosecutorial misconduct claim is procedurally defaulted because it was
not fairly presented to the Supreme Court of Ohio on direct appeal (Return of Writ, ECF No. 10, PagelD
1410). The undersigned found this defense well taken and recommended dismissal, relying principally
on O'Sullivan v. Boerckel, 526 U.S. 838, 846-47, 119 S. Ct. 1728, 144 L. Ed. 2d 1(1999)(Report and
Recommendations ("Report"), ECF No. 19, PagelD 1520).

Petitioner's Objections

Petitioner objects. He concedes that he did not use the term iprosecutorialimisconduct! in his appeal to
the Supreme Court of Ohio, but asserts "he raised the substance of this claim in the Second Proposition
of Law, which states: "An-accused's right to a fair trial and due process of law are irreparably harmed
Wwhen the trial court admits evidence relating to uncharged crimes, and irrelevant, highly prejudicial,
inflammatory statements." (Objections, ECF No. 22, PagelD 1526). .- :

In attempted justification of presenting a trial court error claim instead of a prosecutorial misconduct
claim, Petitioner points to the fifteen-page limit on. memoranda in support of jurisdiction. Id., citing Ohio
Sup. Ct. R. Prac. 7.02(C)(4). He claims correct strategy to get the Supreme Court to accept jurisdiction is
to present issues "the Ohio Supreme Court will deem [*3] relevant beyond the scope of the case under
review." He claims Ohio Supreme Court review is not intended for "mere error correction," but then
cites recent dissenting opinions of Justices Donnelly and Stewart in support. ld. at PageiD 1527.




Petitioner admits he did not raise in the Ohio Supreme Court the same prosecutorial misconduct claim
he makes here, but asserts: '

~The Second Proposition of Law specifically references "a fair trial'and due process of law." Id. at PagelD
287, 296. These concepts clearly supported the claim that the trial court improperly admitted the
inflammatory evidence in question. But they are also the same fundamental tenants [sic] of
tprosecutorial misconduct.
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Analysis

. To preserve a federal constitutional claim for presentation in habeas corpus, the claim must be "fairly
presented" to the state courts in a way which provides them with an opportunity to remedy the
asserted constitutional violation, including presenting both the legal and factual basis of the claim.
Williams v. Anderson, 460 F.3d 789, 806 (6th Cir. 2006); Levine v. Torvik, 986 F.2d 1506, 1516 (6th Cir.),
cert. denied, 509 U.S. 907, 113 S. Ct. 3001, 125 L. Ed. 2d 694 (1993), overruled in part on other grounds
by Thompson v. Keohane, 516 U.S. 99, 116 S. Ct. 457, 133 L. Ed. 2d 383 (1995); Riggins v. McMackin, 935
F.2d 790, 792 (6th Cir. 1991). The claim must be fairly presented at every stage of the state appellate
process. Wagner v. Smith, 581 F.3d 410, 418 (6th Cir. 2009). That includes a state supreme court on
direct review. O'Sullivan, supra.




Merely using talismanic constitutional phrases like "fair trial" or "due process of law" does not constitute
raising a federal constitutional issue. Slaughter v. Parker, 450 F.3d 224, 236 (6th Cir. 2006); Franklin v.
Rose, 811 F.2d 322, 326 (6th Cir. 1987); McMeans v. Brigano, 228 F.3d 674, 681 (6th Cir. 2000), citing
Petrucelli v. Coombe, 735 F.2d 684, 688-89 (2nd Cir. 1984). Mere use of the words "due process and a
fair trial by an impartial jury" are insufficient. Slaughter v. Parker, 450 F.3d 224, 236 (6th Cir. 2006);
Blackmon v. Booker, 394 F.3d 399, 400 (6th Cir. 2004)(same). "A lawyer need not develop a
constitutional argument at length, but he must make one; the words 'due process' are not an
argument.” [*5] Riggins v. McGinnis, 50 F.3d 492, 494 (7th Cir. 1995).

If a petitioner's claims in federal habeas rest on different theories than those presented to the state
courts, they are procedurally defaulted. Williams v. Anderson, 460 F.3d 789, 806 (6th Cir. 2006); Lorraine
-v. Coyle, 291 F.3d 416, 425 (6th Cir. 2002), citing Wong v. Money, 142 F.3d 313, 322 (6th Cir. 1998); Lott
v. Coyle, 261 F.3d 594, 607, 619 (6th Cir. 2001)("relatedness" of a claim will not save it).

On habeas review of a prosecutorial misconduct claim, "the relevant question is whether the
prosecutor's comments 'so infected the trial with unfairness as to make the conviction a denial of due
process." Darden v. Wainwright, 477 U.S. 168, 181, 106 S. Ct. 2464, 91 L. Ed. 2d 144 (1986) (quoting
Donnelly v. DeChristoforo, 416 U.S. 637, 643, 40 L. Ed. 2d 431, 94 S. Ct. 1868 (1974)). "Even if the
prosecutor's conduct was improper or even universally condemned, we can provide relief only if the
statements were so flagrant as to render the entire trial fundamentally unfalr " Bowling v. Parker, 344
F.3d 487, 512 (6th Cir. 2003).

In order to obtain relief on a prosecutorial misconduct claim, a habeas petitioner must demonstrate that
the prosecution's conduct was both improper and so flagrant as to warrant reversal. Mason v. Mitchell,
320 F.3d 604, 635 (6th Cir. 2003). Whe ultimatectoncliision-ofa sut'éESTmTJresecutorlal

’,imrsconduct claimswill_be that the. trial was rendered.unfair. and thu‘s‘a‘&é’ﬁfal of ¢ due~process, the steps
leading to that conclusion are different from those leading to a conclusion that the trial court committed
errorby "admitting evidence relating to uncharged crimes, and irrelevant, highly prejudicial,
inflammatory statements." (Quoted [*6] from Memorandum in Support of Jurisdiction, State Court
Record, ECF No. 9, Ex. 14).

4m he chose the trial _Eog_rE grror claim.over, thepr_'gs;ecutorlal mlsconduw7
wasnore-likely.t 0 get Supreme Court rewew,‘yet he offers no evidence for this proposition. Recalling
Justices Donnelly and Stewart's point about "mere error correction," we are left to wonder why he
thought the Ohio Supreme Court more likely to accept for review a trial error claim than a prosecutorial
misconduct claim. Petitioner also notes the fifteen-page limit on memoranda in support of jurisdiction,

but does not explain why trial court error would take less space than prosecutorial misconduct.




The Magistrate Judge acknowledges that thorough presentation of an issue to a state supreme court can
be in tension with the state court's need to manage its caseload, for example, by imposing page limits.
The United States Supreme Court does not insist the state courts decide every issue presented to the,
but only that they be given a fair opportunity to do so. O'Sullivan, ,.Supra; see also Allen v. McCurry, 449
U.S. 90, 101 S. Ct. 411, 66 L. Ed. 2d 308 (1980). Bmmfaw@mmmwm
iseoRaUCtCRITT D the: Ohuoﬁup‘eme@Cgtjrtamﬂiﬁ%’hmdum ted.[*7]

Certificate of Appealability

The Report recommended Petitioner be denied a certificate of appealability because it concluded
reasonable jurists would not dlsagree with its conclusion, to wit, fhat the prosecﬁufo Fal-misconduct Laim=y
fvas-barred by | pr@cedur:agdefa ult{Report, ECF No, 19, PagelD 1521)

Petitioner disagrees and seeks a certificate because "[a]t least one competent jurist—Justic [sic]
Brunner—recognized the constitutional concerns surrounding Petitioner's underlying claims."

. (Objections, ECF No. 22, PagelD 1529). Petitioner provides no record reference, but Jennifer Brunner's
dissent occurred while she was Judge Brunner of the Tenth District Court of Appeals, prior to her
becoming Justice Brunner of the Ohio Supreme Court (Dissenting Opinion, State Court Record, ECF No.

9, Ex. 12). She would have held "the trial court erred as a matter of law when it failed to review videos of
fofensuc interviews of the children before the videos were played in their substantial entirety before the
;ury " Id. at 91 123. Thus her opinion does not speak to whether it was prosecutorial misconduct to
present the video to the jury, much less the determinative question whether Petitioner procedurally
defaulted [*8] that claim by not presenting it to the Ohio Supreme Court.

Before adoption of the Antiterrorism and Effective Death Penalty Act of 1996 (Pub. L. No 104-132, 110
Stat. 1214)(the "AEDPA"), habeas petitioners who lost in District Court could freely appeal to the circuit
courts. But in the AEDPA Congress imposed the certificate requirement. It is codified in 28 U.S.C. § 2253
and commits the question to "a circuit justice or judge." However, the circuit courts quickly delegated
the question to the district courts. Lyons v. Ohio Adult Parole Authority, 105 F.3d 1063 (6th Cir. 1997).
Denial of a certificate is not appealable, but the circuit courts regularly consider the issue de novo and
often grant a certificate where the District Court has denied one. The Supreme Court has codified the

- duty of District Courts to decide the question in the first instance by adopting Rule 11 of the Rules

- Governing & 2254 Proceedings in 2009.

' To obtain a certificate of appealability, a petitioner must show at least that jurists of reason would find it
. debatable whether the petition states a valid claim of denial of a constitutional right. Slack v. McDaniel/
529 U.S. 473, 484, 120 S. Ct. 1595, 146 L. Ed. 2d 542 (2000). That is, it must find that reasonable jurists




would find the district court's assessment of the petitioner's constitutional claims debatable or wrong or
that they warrant encouragement to proceed further. Banks v. Dretke, 540 U.S. 668, 705, 124 S. Ct.
1256, 157 L. Ed. 2d 1166 (2004); Miller-El v. Cockrell, 537 U.S. 322, 336, 123 S. Ct. 1029, 154 L. Ed. 2d
931 (2003); Dufresne v. Palmer, 876 F.3d 248 (6th Cir. 2017). The first test suggests an objective inquiry:
if reasonable jurists could disagree, [*9] presumably some have and the written opinions of all federal
judges are publicly accessible, whether or not "published." The second inquiry seems more subjective.

Petitioner's requests fails on both standards. He has cited no jurist who would find his prosecutonal
misconduct claim preserved under the circumstances of this case nor is the law ﬁf_-g__,m,gdﬁfa.lﬂdefault iRz

' ﬁé‘ezaiﬁf“fu‘ftﬁgr clarification. on.what cunst;fuies "fair presentation:"-Aceord ingly, theT&g TEGest:-foF a
{o Ftlf cate-of-appealabifi u:ld bé-dented:zs :

May 26, 2023.

* NOTICE REGARDING OBJECTIONS

Pursuant to Fed. R. Civ. P. 72(b), any party may serve and file specific, written objections to the
proposed findings and recommendations within fourteen days after being served with this Report and
Recommendations. Such objections shall specify the portions of the Report objected to and shall be
accompanied by a memorandum of law in support of the objections. A party may respond to another
party's objections within fourteen days after being served with a copy thereof. Failure to make
objections in accordance with this procedure may forfeit rights on appeal.

/s/ Michael R. Merz

United States Magistrate Judge
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‘ T Oct 10, 2024 -
UNITED STATES COURT OF APPEALS : ,
FOR THE SIXTH CIRCUIT KELLY L. STEPHENS, Clerk

Inre: SEFE A. ALMEDOM,

Movant.

Before: BATCHELDER, THAPAR, and DAVIS, Circuit Judges.

Sefe A. Almedom, a pro se Ohio prisoner, moves this court for an order authorizing the
district court to consider a second or successive 28 U.S.C. § 2254 petition for a writ of habeas
corpus. See 28 U.S.C. § 2244(b)(3)(B). For the following reasons, we deny the motion for
authorization.

In 2017, an Ohio jury convicted Almedom of eleven counts of rape and four counts of gross
sexual imposition. The trial court sentenced him to life imprisonment without the possibility of
parole plus 25 years to life. The Ohio Court of Appeals affirmed. State v. S.A.A., No. 17AP-685,
2020 WL 5798211, at *23 (Ohio Ct. App. Sept. 29, 2020), perm. app. denied, 161 N.E.3d 717
(Ohio 2021).

Almedom then petitioned for federal habeas relief under § 2254, claiming prosecutorial
misconduct. The district court denied the habeas petition and declined to issue a certificate of
appealability, reasoning that Almedom’s claim was procedurally defaulted because he did not
fairly present it to the Ohio courts. Almedom v. Hill, No. 2:22-cv-2229, 2023 WL 9895059, at *3
(S.D. Ohio Aug. 7, 2023). We dismissed Almedom’s appeal as untimely. Almedom v. Fredrick,
No. 24-3171, 2024 WL 2750076 (6th Cir. May 15, 2024).

In April 2024, Almedom moved for relief from judgment under Federal Rule of Civil
Procedure 60(b), claiming that (1) appellate counsel was ineffective for failing to exhaust his

prosecutorial-misconduct claim in the Ohio Supreme Court, and (2) his sentence is contrary to law
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No. 24-3310
-2.

and therefore void. The district court determined that the motion was, in substance, a second or

successive habeas petition and therefore transferred it to this court for permission to consider it.
See 28 U.S.C. § 1631; In re Sims, 111 F.3d 45, 47 (6th Cir. 1997) (per curiam). At our direction,
Almedom filed a corrected motion for authorization to file a second or successive § 2254 petition,
which he later amended, reiterating the claims set forth in his Rule 60(b) motion.

We may authorize the filing of a second or successive habeas petition only if the movant
makes a prima facie showing that the proposed petition contains a new claim that relies on either
(A) “a new rule of constitutional law, made retroactive to cases on collateral review by the
Supreme Court, that was previously unavailable” or (B) new facts that “could not have been
discovered previously through the exercise of due diligence” and that, “if proven and viewed in
light of the evidence as a whole, would be sufficient to establish by clear and convincing evidence
that, but for constitutional error, no reasonable factfinder would have found the applicant guilty of
the underlying offense.” 28 U.S.C. §§ 2244(b)(2), (b)(3)(C).

Almedom’s motion for authorization does not satisfy these statutory criteria. First,
although Almedom indicates that his proposed claims rely on new rules of constitutional law that
the United States Supreme Court has made retroactively applicable, he cites only decisions of the
lower federal courts, the Ohio Court of Appeals, and the Ohio Supreme Court. And second,
Almedom’s proposed ineffective-assistance and sentencing claims are not based upon newly
discovered facts that establish that no reasonable juror would have convicted him of rape and gross
sexual imposition but for constitutional error.

For these reasons, we DENY the motion for authorization.

ENTERED BY ORDER OF THE COURT

Kelly L. Sleghens, Clerk
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FILED
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UNITED STATES COURT OF APPEALS KELLY L. STEPHENS, Clerk

FOR THE SIXTH CIRCUIT

No. 24-3310

Inre: SEFE A. ALMEDOM,

Movant.

Before: BATCHELDER, THAPAR, and DAVIS, Circuit Judges.

JUDGMENT

THIS MATTER came before the court upon the motion by Sefe A. Almedom to authorize
the district court to consider a second or successive 28 U.S.C. § 2254 petition for a writ of habeas
corpus.

UPON FULL REVIEW of the record and any submissions by the parties,

IT IS ORDERED that the motion for authorization is DENIED.
ENTERED BY ORDER OF THE COURT

Kelly L. Sigphens, Clerk




'Additional material

- from this filing is
available in the
Clerk’s Office.




