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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

SAMUEL RIVERA,
Petitioner,

V. Case No.: /- 03-LV-Q4808 - K4/

STATE OF FLORIDA,
Respondent.

PETITION FOR WRIT OF HABEAS CORPUS
UNDER 28 U.S.C. §2241(3)

Petitioner Samuel Rivera, pro se pursuant to Title 28 u.s.c
§2241(a)(3) Federal ‘District Court has the authority to issue its writ of
habeas corpus for a claim petitioner is being held in custody “in violation of
the United States Constitution or Laws or Treaties of the United States.” The

Petitioner asserts a cause of action under the general federal habeas corpus

statute (28 U.S.C. 2241(3).

The Petitioner being held in custody in violation of the Fifth Amendment

of the United States Constitution and “judgment of acquittal” granted by the

trial court and all charge in the judgment the verdict of not guilty reduced
dismissal of the case. This proceeding will show the Petitioner being held in

custody in violation of Title 28 U.S.C. §2241(3).
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CIVIL DOCKET FOR CASE #: 1:23-cv-24808-KMW
Internal Use Only

Samuel Rivera v. State of Florida ‘ Date Filed: 12/19/2023
Assigned to: Judge Kathleen M. Williams Date Terminated: 01/03/2024
Cause: 28:2241 Petition for Writ of Habeas Corpus (Federal) Jury Demand: None
Nature of Suit: 530 Habeas Corpus
(General)
Jurisdiction: Federal Question

Plaintiff
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also known as ' 180695

Tony El Enfermo Dade Correctional Institution
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19000 SW 377th Street
Florida City, FL 33034
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State of Florida represented by Noticing 2241/Bivens US Attorney
Email: usafls-2255@usdoj.gov
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Date Filed Docket Text

12/19/2023 APPLICATION/PETITION (Complaint) for Writ of Habeas Corpus pursuant to 28
U.S.C. 2241. Filing fee $ 5.00 (Filing fee not paid/IFP Motion not filed), filed by
Samuel Rivera. (Attachments: # 1 Exhibit 1 - 4, # 2 Exhibit Inmate Trust Fund
Request to Withdraw)(kma) (Entered: 12/19/2023)

12/19/2023 Judge Assignment to Judge Kathleen M. Williams (kma) (Entered: 12/19/2023)

12/29/2023 Clerks Notice of Receipt of Filing Fee received on 12/29/2023 in the amount of $
5.00, receipt number FLS280376. (jes) (Entered: 12/29/2023)

01/03/2024 ORDER OF DISMISSAL, Closing Case. No certificate of appealability shall issue.
Signed by Judge Kathleen M. Williams on 1/2/2024. See attached document for Sfull
details. (Attachments: # 1 Application for Leave to File a Second or Successive
Habeas Corpus Petition) (nwn) (Entered: 01/03/2024) |
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(Entered: 01/03/2024)

01/22/2024 Petitioner File Extraordinary Writ of Error Pursuant to-28 U.S:C 1651(1) 2023 in
Objection to the Honorable Federal Judge Order for Dismissal the Petitioner for Writ
of Habeas Corpus Pursuant to Title 28 U.S.C 2241(a)(3) 2023 re 4 Order
Dismissing/Closing Case, by Samuel Rivera. (Attachments: # 1 Appendix)(nwn)
(Entered: 01/22/2024)

01/25/2024 ORDER re 6 Petitioner's § 1651 Petition is DISMISSED for lack of jurisdiction. No
certificate of appealability shall issue. Case Closed. Signed by Judge Kathleen M.
Williams on 1/25/2024. See attached document for full details. (cds) (Entered:
01/25/2024)

02/02/2024 NOTICE of Inquiry by Samuel Rivera re 6 Response/Reply (Other). (Copy of the
Docket Sheet Mailed). (nwn) (Entered: 02/02/2024)
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA
CASE NO. 23-24808-CV-WILLIAMS

SAMUEL RIVERA,
Petitioner,

V.

STATE OF FLORIDA,

Respondent.
/

ORDER OF DISMISSAL

THIS MATTER is before the Court on the fifth pro se Petition for Writ of Habeas
_Cérpus (DE 1)? (“Fifth Petition”) bfougﬁf pursuént to 28 U.S.C. § 2241 by Petitioner
Samuel Rivera. Petitioner challenges the constitutionality of his convicti.ons- fdr first
degree murder and robbery with a gun or deadly weapon and resulting life sentence
en’ltered‘in the Miami-Dade County Circuit Court, Case No. F85-25037. (/d. at 2.) Be'cause

Petitioner challenges a state court judgment, the Court properly treats the Fifth Petition

as one brought pursuant to 28 U.S.C. § 2254.2 For the following reasons, this Fifth

Petition is DISMISSED.

1 The Court uses the pagination generated by the Case Management/Electronic Case
Files Systems (“CM/ECF"), which appears on all court filings. Citations to the docket in
this proceeding are designated “DE.” ' '

2 |t is well established that courts may “look behind the label of a motion filed by a pro se
inmate and determine whether the motion is, in effect, cognizable under a . . . statutory
framework.” See United States v. Jordan, 915 F.2d 622, 624-25 (11th Cir. 1990); see also
Castro v. United States, 540 U.S. 375, 381-82 (2003). Because Petitioner challenges his
state court judgment, the proper means to seek relief is by writ of habeas corpus pursuant
to 28 U.S.C. § 2254 and not a § 2241 petition. See Johnson v. Warden, Ga. Diagnostic
& Classification Prison, 805 F.3d 1317, 1323 (11th Cir. 2015) (finding “[a] state prisoner
cannot evade the procedural requirements of § 2254 by characterizing his filing as a
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BACKGROUND

A. State Criminal Proceedings

Petitioner was previously convicted of first-degree murder and -armed robbery and
sentenced to life imprisonment on the murder conviction and 134 years in prison as to the
armed robbery conviction. On June 21, 1988, the appellate court per curiam affirmed the
convictions, but on the State’s concession of error, reversed the armed robbery sentence
.with directions that the trial court impose a sentence within the range of the recommended
guideline. See Rivera v. State, Nq. 87-650, 526 So. 2d 1046, 1046 (Fla. 3d DCA June 21,
19_88).'0::n June 13, 1989, pursuant to the appellate court's mandate, the trial court
entere'd:an Ordér correcting the sentence and imposing a 20-year term of imprisonment
as to the érnﬁed robbery conviction.? |

Review of the on-line trial court docket confirms Petitioner filed num'erous pro se
';Sost-co'nvictidn challenges to his convictions and sentences. On March 22', 2022, the
Florida Supreme Court entered an Order prohibiting Petitioner from filing further prb se

pleadings “[b]ased on Rivera’s extensive history of filing pro se petitions and requests for

§ 2241 petition”) (citing Thomas v. Crosby, 371 F.3d 782, 787 (11th Cir. 2004) (finding
that “[ilf the terms of § 2254 apply to a state habeas petitioner . . . then we must apply its
requirements to him”)); see also Medberry v. Crosby, 351 F.3d 1049 1060-61 (11th Cir.
2003) (“[a] state prisoner seeklng post-conviction relief from a federal court has but one
remedy: an application for a writ of habeas corpus.”) (citation omitted). The appropriate
manner for Petitioner, in custody pursuant to a state-court judgment, is to challenge the
state court judgment by filing a federal habeas corpus petition under 28 U.S.C. § 2254.
See Medberry, 351 F.3d at 1062. Consequently, the Court has construed Petltloners
filing as a Section 2254 Petition.

¥ The Court takes judicial notice of its own records and the on-line records of the state
trial and appellate courts. See Fed. R. Evid. 201; Nguyen v. United States, 556 F.3d 1244,
1259 n.7 (11th Cir. 2009) (quoting United States v. Glover, 179 F.3d 1300, 1302 n.5 (11th
Cir. 1999) (*A court may take judicial notice of its own records and the records of inferior
courts.”) (citation omitted).

Page 2 of6
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relief that were meritless or otherwise inappropriate for this Court's review . ..." Riverav.

Dixon, 336 So. 3d 244, 245 (Fla. 3d DCA 2022).

B. Federal Habeas Corpus Proceedings

In 1994, Petitioner filed a first § 2254 petition (“First Petition”) attacking the same

convictions and sentences he attacks here. See Rivera v. Sistrunk, et al., No. 1:94-cv-
02087-JAL (S.D. Fla. 1994), (RDE 1; RDE 22) (“Rivera I' and citations to thé‘d_ock_et in
Ri\(era | are designated “RDE”). On August 27, 1996, the First Petition was denied on the
merits. (RDE 27.) On January 21, 1999, the appellate court affirmed the d;nial and issued'
its mandate. (RDE 37.) |

Between 2009 and 2020, Petitioner filed an additional three federal habeas corpus
petitions attacking the same state _court judgment, all of which were dismissed fdr lack of
jurisdiction because Petitioner had not obtained permission from the El_eventh Circuit
Court pf Appeals prio.r to filing the successive petitions. See Rivera v. McNeil, No. 1;09-
cv-22643-PCH (S.D. Fla. 2009); Rivera v. Fla. Dep't of Corr., No. 1:11-09-20688;CMA
(S.D. Fla. 2011); and Rivera v. Brennan, et al., No. 1:20‘-cv-22082-K!VIW (S.D.Fla. 2020).‘?

On December 13, 2023, Petitioner filed this Fifth Petition. (DE 1.)

DISCUSSION

Federal Iaw states that “before a petitioner may file a second or sUccé'ssiv'e
[Section] 2254 habeas petition, the petitioner first must obtain an order from [the relevant
appellate court] authorizing the district court to consider the petition.” Oshbourne v. Sec’y,

Fla. Dep't of Corr, 968 F.3d 1261, 1264 (11th Cir. 2020)  (citing 28 U.S.C.

4 petitioner filed the 2020 case under § 1983, but the Court properly construed it as a
§ 2254 petition. (DE 22.)

Page 3 of 6
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§ 2244(b)(3)(A)). Without such authorization, “thé district éourt lacks jurisdiction to
consider a sécond or successive habeas petition.” Osbourne, 968 F.3d at 1264 (citing
Farris v. United States, 333 F. 3d 1211, 1216 (11th Cir. 2003)). "[T]he bar on second Q'r
successive petitions ordinarily prevents a[n] [inmate] from twice contesting the judgment
authorizing [their] confinement.” Patterson v. Sec'y, Fla. Dep’t of Corr., 849 F.3d 1321,
1325 (11th Cir. 2017) (citing Burton v. Stewart, 549 U.S. 147, 153 (2007)).
| Here, the First Petition, the subsequent three petitions, and this latest Fifth Petition
~ “contest[] the [same] judgment authorizing [Petitioner's] confinement.” Patterson, 849
F.3d at 1325 (bitation omitted). Consequently, the Fifth Petition constitutes a successive
petition‘.for writ of habeas corpus and the Court lacks jurisdiction to consider it without
authorization from the Eleventh Circuit Court of Appeals (“Eleventh Circuit’). Further, it
does not appéar that Petitioner has obtained such an authorization.® Therefore, the Court
(Iacks jurisdictioh to consider the Fifth Petition and must dismiss this action. See Jeremiah

V. Terry,‘ 322 F. App'x 322, 844-45 (11th Cir. 2009) (affirming dismissal for lack of

jurisdiction of successive § 2254 petition raising newly discovered facts claim where

petitioner failed to seek permission from appelléte court before filing second petition)

(relying on 28 U.S.C. § 2244(b)(3)(A)).

> Construed liberally, Petitioner suggests that the state trial court's order barring him from
future pro se filings has prevented him from pursuing his constitutional challenge to his
convictions, essentially alleging a denial of access to courts. (DE 1 at 27-28.) However,
a denial of access to courts claim is not cognizable in a Section 2254 proceeding and is
more properly brought in a civil rights action pursuant to 42 U.S.C. § 1983. See e.g., Cruitt
v. Ala., 647 F. App’x 909, 910 (11th Cir. 2016) (pleading raising an access to courts claim
is cognizable under Section 1983); accord Martin v. Wainwright, 526 F.2d 938, 939 (6th
Cir. 1976).

Page 4 of 6
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lil.  CERTIFICATE OF APPEALABILITY
The Court cannot issue a certificate of appealability, as it lacks jurisdiction to
consider the instant Eighth Petition. Williams v. Chatman, 510 F.3d 1290, 1295 (11th Cir.
' 2007) (citation omitted). However, the Court advises that “a certificate is unnecessary to
permit [the Eleventh Circuit] to review the [] [Clourt's order of dismis'sal[.]A. L HUbbard V.

Campbell, 379 F.3d 1245, 1247 (11th Cir. 2004). Therefore, no certificate of appealability

shall issue.
IV. CONCLUSION
In light of the foregoing, it is ORDERED AND ADJUDGED as follows:

1" Petitioner's Fifth Petition for Writ of Habeas Corpus (DE1)is DISMISSED.

2. No certificate of appealability shall issue.

The Clerk is directed to TRANSMIT to Petitioner a copy of this Order
together with an “Application for Leave to File a Second or Successive
Habeas Corpus Petition 28 U.S.C. § 2244(b) by a Prisoner in State
Custody” that he may use to seek an order from the Eleventh Circuit,
authorizing the Court to consider a second or successive federal habeas

corpus petition.

All pending motions are DENIED AS MOOT, and all hearings and deadlines
are CANCELED.

5. The Clerk is directed to CLOSE this case.

DONE AND ORDERED in Chambers at Miami, Florida, this 2nd day of January,

KATHLEEN M. WILLIAMS
UNITED STATES DISTRICT JUDGE

Page 5 of 6
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Copies furnished to:

Samuel Rivera, Pro Se

DC#180695

South Florida Reception Center-South Unit
Inmate Mail/Parcels

13910 NW 41st Street

Doral, FL 33178

Florida Attorney General
Noticing 2254 State Attorney General
Email: FedCourtFilings@oag.state.fl.us
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA
CASE NO. 23-24808-CV-WILLIAMS
SAMUEL RIVERA,
Petitioner,
V.

STATE OF FLORIDA,

Respondent.

ORDER

THIS MATTER is before the Court on the petition for writ of error coram nobis
(DE 6)" (“§ 1651 Petition”) brought pursuant to 28 U.S.C. § 1651 by Petitioner Samuel
Rivera (“Petitioner’), a prisoner in custody pursuant to a state court judgm‘ent_ of the
Miami-Dade County Cirpuit Court in State v. Rivera, No. F85-25037 (11th Jud. Cir. 1985).
Petitioner seeks an Order from the Court directing that he be released from custody on
the basis that his state court judgment is unconstitutjonal. (Id. at 13.) For the folloyving
reasons, the § 1651 Petition is DISMISSED.

I BACKGROUND

‘In 1994, Petitioner filed a first petition for writ of habeas corpus brought pursuant

to 28 U.S.C. § 2254 (“First Petition”) attacking the same convictions and sentences he
attacks here. See Rivera v. Sistrunk, et al., No. 1:94-cv-02087-JAL (S.D. Fla. 1994), (RDE

1; RDE 22) (“Rivera I’ and citations to the docket in Rivera | are designated “RDE"). On

' The Court uses the pagination generated by the Case Management/Electronic Case
Files Systems (“CM/ECF"), which appears on all court filings. Citations to the docket in
this proceeding are designated “DE.”
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August 27, 1996, the First Petition was denied on the merits. (RDE 27.) On January 21,
1999, the apbellate court affirmed the denial and issued its mandate. (RDE 37.) Between
2009 and 2020, Petitioner filed an additional three federal habeas corpus petitioné
attacking the same state court judgment, all of which were dismissed for lack of
jurisdiction because Petitioner had not obtéined permission from the Eleventh Circuit

Court of Appeals prior to filing the successive petitions. See Rivera v. McNeil. No. 1:09-

cv-22643-PCH '(S.D. Fla. 2009); Rivera v. Fla. Dep't of Corr., No. 1:11-cv-20688-CMA

(S.D. F.I'a. 2011); and Rivera v. Brennan, et al., No. 1:20-¢v-22082-KMW (S.D. Fla. 2020).2
On December 13,‘ 2023, Petitioner filed a Fifth Petition. (DE 1.) The Fifth Petition also
.challenged the same state court judgment that was the subject of his prior § 2254
petitions. (/d.) On January 3, 2024, the Court entered an Order dismissing the Fifth
Petition for lack of jurisdiction as an unauthorized successive filing. (DE 4.) Petitioner did
not appeal the Court's Order of dismissal. Instead, Petitioner has filed the § 1651 Petition

presently before the Court for consideration.3

2 Petitioner filed the 2020 case under § 1983, but the Court properly construed it as a
§ 2254 petition. (DE 22.)

31t is well established that courts may “look behind the label of a motion filed by a pro se
inmate and determine whether the motion is, in effect, cognizable under a . . . statutory
framework.” See United States v. Jordan, 915 F.2d 622, 624-25 (11th Cir. 1990); see also
Castro v. United States, 540 U.S. 375, 381-82 (2003). Because Petitioner challenges his
state court judgment, the proper means to seek relief is by writ of habeas corpus pursuant
to 28 U.S.C. § 2254 and not a § 2241 petition. See Johnson v. Warden, Ga. Diagnostic
& Classification Prison, 805 F.3d 1317, 1323 (11th Cir. 2015) (finding “[a] state prisoner
cannot evade the procedural requirements of § 2254 by characterizing his filing as a
§ 2241 petition”) (citing Thomas v. Crosby, 371 F.3d 782, 787 (11th Cir. 2004) (finding
that “[i]f the terms of § 2254 apply to a state habeas petitioner . . . then we must apply its
requirements to him”)); see also Medberry v. Crosby, 351 F.3d 1049, 1060-61 (11th Cir.
2003) (“[a] state prisoner seeking post-conviction relief from a federal court has but one
remedy: an application for a writ of habeas corpus.”) (citation omitted). For the reasons
set forth in this Order, the appropriate manner for Petitioner to challenge the state court

Page 2 of 5
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DISCUSSION
‘ In his § 1651 Petition, the Petitioner seeks an Order from the Court requiring his
immediate releaée from custody because his state court judgment is uncqnstitutiqnal.
(DE 6 at 13.) Petitioner claims the Cou_rt erred in dismissing his Fifth Petition as an
unauthorized successive filing because § 2254 and § 2244 are unconstitutional, and,
therefore, he may proceed with the § 1651 Petition. (/d. at 4, 10.)

Petitioner is not entitled to relief under § 1651. Because Petitioner remains in state
custody, coram nobis relief is unavailable to him. See United States v. Garcia, 181 F.3d
1274, 127-75 (11th Cir. 1999) (citing United States v. Brown, 117 F.3d 471, 475 (11th
Cir. 1997) (finding if defendant was “in custody” pursuant to a federal judgment when'he
filed his appeal, then the statutory remedies of 28 U.S.C. § 2255 were available to him
and coram nobis relief was unavailable as a matter of law). Further, the writ of error coram
nobis is an extraordinary writ, limited to cases in which “[n]o statutory remedy is available
or adequate.” Brown, 117 F.3d at 474-75 (quoting Lowery v. United States, 956 F.2d
227, 228-29 (11th Cir.1992) (citations and internal quotation marks omitted). Coram
nobis relief may not be granted here because relief is cognizable under § 2254 regérdless

of whether the § 2254 petition would succeed. See e.g. United States v. Holt, 417 F.3d

1172, 1175 (11th Cir. 2005). Finally, § 1651 may not be used to circumvent the restriction

on second or successive federal habeas corpus filings. See Morales v. Fla. Dep't of Corr.,

346 F. Appx. 539, 54041 (11th Cir. 2009).
To challenge his state court judgment, Petitioner may seek authorization from the

Eleventh Circuit Court of Appeals to consider a second or successive § 2254 petition.

judgment is by filing a federal habeas corpus petition under 28 U.S.C. § 2254 after
obtaining permission to do so from the appellate court. See Medberry, 351 F.3d at 1062.

Page 3 of 5
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See 28 U.S.C. §§ 2244(b)(3)(A) & 2255(h). Consequently, Petitioner is not entitled to

-relief on his § 1651 Petition.
I:Il.. - CERTIFICATE OF APPEALABILITY
| The Court cannot issue a certificate of appealability, as it lacks jurisdiction to
consider the instant Petition. Williams v. Chatman, 510 F.3d 1290, 1295 (11th Cir. 2007)
(citation omitted). However, the Court advises that “a certificate is unnecessary to permit
[the Eleventh Circuit] to review the [] [Clourt's order of dismissall.]. ..” Hubbard v.
Campbell, 379 F.3d 1245, 1247 (11th Cir. 2004). Therefore, no certificate of appealability
shall issue.
IV.  CONCLUSION

Accordingly, it is ORDERED AND ADJUDGED as follows:

1. Petitioner's § 1651 Petition (DE 6) is DISMISSED for lack of jurisdiction.
2. No certificate of appealability shall issue.

3. All pending motions are DENIED AS MOOT, and all'hearings and deadlines
are CANCELED.

4. The Clerk is directed to CLOSE this case.
DONE AND ORDERED in Chambers at Miami, Florida, this 25th day of January,

KATHLEEN M. WILLIAMS
UNITED STATES DISTRICT JUDGE

Page 4 of 5
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DC#180695

South Florida Reception Center-South Unit
Inmate Mail/Parcels

13910 NW 41st Street

Doral, FL 33178

Florida Attorney General
Noticing 2254 State Attorney General
Email: FedCourtFilings@oag.state.fl.us
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The Judge Victoria R. Bernnan 'Order.lmnosirig_ |

Sanction in Void Judgment and Judgment of

. Acquittal Grant by the V.Trial .Court Judge is_

Violation _of the United States Constitution

Amendment 5" And Florida Constitution Ar‘ti_cle I

Se_ctibn 9: and Violation of Florida Constitution

Article II, Section 5(B) of the Oath

-~ . 7L
Samuel Rivera-180695 B
South Florida Reception Center
| | ~ South Unit--F2-115 |
o PROVIDEDTO 13910 N.W. 41* Street
SOUTH FLORIDA RECEPTION CENTERS <A Doral, Florida 33178-3014

on 2 1(7 1/ FOR MAILING.
BY: {/OL.P '

OFF ICER’S INITIALS
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MAIL ROOM

IN,,H?HQE]_CER@UIT OURT OF THE ELEVENTHY JUDICIAL CIRCUIT IN |

| FOR wrwive____ ANDIFOR MIAMI DADE COUNTY, FLORIDA
INMATE'S INITIALS

STATE OF FLORIDA, - , CASE NO. F85-25037
Plaintif ‘ Section No. 10
' Judge Brennan
Vs, C '

SAMUEL RIVERA
Defendant

<

<
:-
e

ORDER IMPOSING SANCTIONS TR

THIS CAUSE has come on to be heard in light of the court’s finding, on November 8,
2012, that the defendant’s fifth motion for post-con\}ictiOn rélie;f was frvilous. On that date, the
court advised the defendant that he had 30 days to show cause why this court should not order
- fhe Clerk of Court to rejéct any future pleadings by him, unless said plead_ings are filed by an
attorney licensed in the State of Florida. Duncan v. State, 728 So.2d 1237 (Fla. 39 DCA 1999).
The court also ordered the defendant to .show cause why this finding of ﬁ*iyolOusness should not be

forwarded to the Department of Corrections for any additional sanctions it sees fit to impose.

On November 27, 2012, the clerk 6f court received the deféndant’s. Motion to Rule and Hear .

in which, once again, the defendant asked this court to correct his sentence. This motion was denied:

on Décendb_er 20, 2012. Also on December 20, 2012, this court was made aware of another of the
defendant’s motions, entitled Motion for Leave to Amend Motion to Correct Illegal Sentence,
which was likewise denied. | o |

'On December 14,2012, this court received the defendant’s Motion for Rehearing and
Emergency Relief, filed by the defendant in response to this court’s order of the defendant to show
cause why sanctions should not be imposed upon him by the ﬁlmg of his frivolous and fifth motion
for post-conwctlon relief. The court reviewed this motion and not only finds no basis in it to
withhold sanctions, sadly see the defendant raising again the same issues he has raised in prior
motions. It is very clear that this defendant has no respect for out éystem of justice, and is

steadfastly ready to abuse it any time he wishes.

Consequently, this court hereby ORDERS and directs the Clerk of Court to reject any future

pleadings by this defendant, unless said pleadmgs are filed by an attorney llcens¢d in the State of

QU090 V04 Q3T




Florida. The court further ORDERS and directs the Clerk of Court to forward a copy of this Order,
- and this court’s Order Denymg Post-Conviction Relief, signed November 8 2012, to the Warden of :
the Gulf Correct10na1 Institution — Annex 699 Ike Steele Road, Wewahltchka, FL 32465, for any

~ disciplinary actions the Florida Department of Corrections mlght want to take in hght of the

defendant’s abuse of judicial process, as outlined in thls court’s’ Order Denylng Post-Conviction

Relief, signed November 8, 2012.

DONE and ORDERED in Mlaml-Dade County, F londa, this 21rst day of December ’

é%/(ﬁ/u/‘\ |

VICTORIA R. BRENNAN
CIRCUIT COURT JUDGE

Deéfendant -
Court file
Wardern, Gulf Correctional Institution - Annex
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IN THE CIRCUIT COURT OF THE
ELEVENTH JUDICIAL CIRCUIT IN AND
FOR MIAMI-DADE COUNTY, FLORIDA

JUDGE: TANYA BRINKLEY
CASE NO.: F85-25037

FlLED%

AUG 2 § 2019 ‘

STATE OF FLORIDA,
Plaintiff,

V.

SAMUEL RIVERA, -~ k

P

Defendant.
/

ORDER DENYING DEFENDANT’S WRIT OF HABEAS CORPUS

THIS CAUSE came before the Court on Defendant, SAMUEL RIVERA, Petition for Writ
of Mandamus, filed on March 4, 2019 (“Motion”), and an Order Deeming Petition as Writ of
Habeas Corpus and Transferring Re-Designated Petition was entered on March 13, 2019. The
Court having reviewed the Motion, the court file, and being otherwise fully advised in the premises,
it is ORDERED AND ADJUDGED that Defendant’s Writ of Habeas Corpus is hereby
DENIED for the reasons set forth herein.

1. This motion is successive, without merit, and illegaliy filed.

2. Defendant filed this motion pro se, and failed to comply with the court order directing
“hat the Defendant shall not file any further post convictions relief actions without being signed by
an active attomey licensed by the Florida Bar”

3. This requirement was imposed on Defendant in Rivera v. State, 3D16-1007 (3DCA
2017), Where the Court held: “Rivera has not demonstrated good cause to justify further pro se
filings of appeals, petitioner, motions, por other proceedings with this Court, we direct the Clerk of
the Third District Court of Appeal to refuse to accept from Rivera further pro se filings related to

circuit court case number 85-25037; provided, however, that the Clerk may accept filings related to




CASE NO.: F85-25037

case number 85-25037 if such ﬁlmgs have been reviewed and signed by an attorney who is a
licensed member of the Florida Bar in good standing. Any such further and unauthorized pro se
filings by Rivera will subject him to sanctions, including the issuance of written findings forwarded
to the Florida Department of Corrections for consideration by it for disciplinary action, pursuant to |
section 944.279(1) of the Florida Statutes.”

4. This order was entered by the Third District Court of Appeal, after the Order
Imposing Sanctions was entered on December 21, 2012 by Judge Victoria Brennan, setting forth
that the Defendant filed five prior frivolous motions for post-conviction relief.

CONCLUSION

“The clerk of court shall mail a certified copy of this order to the defendant: SAMUEL
RIVERA, DC# 180695, South Florida Reception Center, 13910 NW 41 Street, Doral, Florida

33178. The Defendant, SAMUEL RIVERA, is hereby notified that he has the right to appeal this

Order to the Third District Court of Appeal within thirty (30) days of the signing and filing of |

this Order.

In the event thatl the Defendant takes an appeal of this Order, the Clerk of this Court is

hereby ordered to transport, as part of this Ordei‘ Go’%ﬁ&""‘aﬁb@ﬁ@@wafﬂh%‘@ﬂm Mﬂﬁ% e

with all of their attachments:

i. Defendant’s Motion; and

ii. This Order.

e o St — S

DONE AND ORDERED in Chambers in Miami-Dad! hda. on Augusr29201'9‘

TANYA BRINKL
CIRCUIT COURT JUDGE
Copies furnished to:
Samuel Rivera, DC#180695 South Florida Reception Center, 1391Q) NJW 41% Street, Doral,

Florida 33178 BTATE OF FLORIDA, COUNTY OF DADE

Elvia Medina Marcus, Assistant State Attorney "%f;ﬁsyf SFrR Tr?{hthatj the foregoing is a true 4
4 fieed copy of the orgmal on uie in thie of‘-ca _,x

Page 2 of 2




Third District Court of Appeal

State of Florida

Opinion filed September 6, 2017.
Not final until disposition of timely filed motion for rehearing.

: No. 3D16-1007
Lower Tribunal No. 85-25037

Samuel Rivera,
Appellant,

VvS.

Thé State of Florida,
Appellee.

An Appeal from the Circuit Court for Miami-Dade County, Victoria R.
Brennan, Judge.

Samuel Rivera, in proper person.

Pamela Jo Bondi, Attorney General, and Sandra Lipman, Assistant Attorney
General, for appellee.
Before ROTHENBERG, C.J., and SCALES and LUCK, JJ.

PER CURIAM.




On July 5, 2017, this Court issued an order granting the State of Florida’s

e+ s

motion to dismiss Appellant Samuel Rivera’s “Notice for Belated Appeal Nunc Pro

Tunc Motion,” which had sought to advance Riygra’s continuing and repetitive
efforts to overturn his 1987 convictions for first degree murder and armed robbery.
Contained within the Court’s order was an order to show cause why Riveri _S_I}PEI_d
not be prohibited from filing with this Court any pro se appeals, petitions, motions,

or other proceedings related to his criminal sentencing in circuit court case number

85-25037.

Rivera’s August 4, 2017 response to our show cause order introduces no new

arg u1‘u§utmr~information~fﬁr‘0ur~considcraﬁﬁn%We—chelud Hhat%%rﬂw&——
del:r;onstra_tgdgood cause to justify further plead_iltldg—s‘ with this Court, absent the
participation of an attorney to represent him.

The access to courts provision of the Florida Constitution — Article I, secﬁon

21 — provides an avenue for an incarcerated person in Florida to challenge the legal

basis of his or her incarceration; however, this constitutional right may be forfeited

if that person abuses the judiciai process. Jimenez v. State, 196 So. 3d 499, 501 (Fla.

3d DCA 2016). Our responsibility is to balance the incarcerated person’s right to
access to courts with the need of this Court to devote its finite resources to legitimate

appeals and petitions. State v. Spencer, 751 So. 2d 47, 48 (Fla. 1999). Accordingly,

after notice in the form of an order to show cause and an opportunity for the




incarcerated person to respond, a court may prevent further

filings. Id.; see also Whipple v. State, 112 So. 3d 540 (Fla. 3d DCA 2013).

Because we conclude that Rivera has not demonstrated good cause to justify
further pro se filings of appeals, petitions, motions, or other proceedings with this
Court, we direct the Clerk of the Third District Court of Appeal to refuse to accept
from Rivera further pro se filings related to circuit court case number 85-25037;
provided, however, that the Clerk may accept filings related to case number 85-
25037 if such filings have Been reviewed and signed by an attorney who is a licensed
member of the Florida Bar in good standing.

— ~Anyﬁuch—ﬁmhefandﬂrmuﬂtmﬁédpmﬂe—ﬁﬁngs%y—ﬁvem—vﬁiﬁubjecfhim4———

to sanctions, including the issuance of written findings forwarded to the Florida

Department of Corrections for consideration by it for disciplinary action, pursuant
to section 944.279(1) of the Florida Statutes.

Order issued.




FLORIDA DEPARTMENT OF CORRECTIONS 07/21/2022
¢+ ISS0156 (14) DISCIPLINARY REPORT . PAGE
HEARING INFORMATION
LOG # 463-220428

DCH#: 180685 INMATE NAME: RIVERA, SAMUEL G2112L INFRACTION
VIOLATION CODE: 0932 TITLE: FILE FRIVOLOUS/MALIC DATE: 07/08/2022
FACILITY CODE: 463 NAME: DADE C.I. TIME: 14.45

FINDINGS AND ACTION DATE: 07/21/2022, AT: 14.13

INMATE OFFERED STAFF ASSISTANCE: DECLINED
INMATE PLEA: NOT GUILTY FINDINGS: GUILTY
INMATE PRESENT: YES

POSTPONEMENT :

BASIS FOR DECISION:
INMATE PLED NOT GUILY. THE TEAM FINDS THE INMATE GUILTY OF
9-32 IN ACCORDANCE WITH SECTION 944.279(1), F.S., IS FOUND
BY THE COURT TO HAVE BROUGHT A FRIVOLOUS SUIT, ACTION, ’
CLAIM, PROCEEDING OR APPEAL IN ANY COURT BASED ON THE
INVESTIGATION, THE AVAILABLE WITNESS STATEMENTS AND
EVIDENCE, AND THE STATEMENT OF FACT WRITTEN BY MR. W. BOWENS
WHICH STATES THAT ON 7/8/2022 HE WAS NOTIFIED BY THE FDC
BUREAU OF CLASSIFICATION MANAGEMENT THAT THE DEPARTMENT HAD
RECIEVED A NOTICE ISSUED BY THE FLORIDA SUPREME COURT
STATING THAT INMATE'S MOST RECENT PETITION TO SAID COURT WAS
DEEMED FRIVOLOUS AND THAT INMATE SHOULD BE SANCTIONED BY THE
DEPARTMENT. ALL EVIDENCE DISPOSED OF IN ACCORDANCE TO
DEPARTMENT POLICY AND PROCEDURE.

HEARING DELAY COMMENTS:
HEARING DELAYED PENDING AVAILABILITY OF DISCIPLINARY TEAM
FOR COMPLETION OF DR HEARING.

ACTIONS TAKEN: .
DISCIPLINARY CONFINEMENT: 0000; AC CREDIT DAYS: 000; ADJUSTED DC DAYS: 000
DC PROBATION DAYS SET: 0000;

VERBAL REPRIMAND 0; PROBATION DAYS SET:

RESTITUTION: $.00; INDIV.REVIEW/COUNSEL?: Y; CONFISCATE CONTRABAND?: N

TEAM CHAIRMAN: MJC36 - MENDEZ, J.
TEAM MEMBERS: DW08 - DURANDISSE,WOODLY




FLORIDA DEPARTMENT OF CORRECTIONS 07/11/2022
\ISSOISO!(O;) CHARGING DISCIPLINARY REPORT
LOG # 463-220428

DC#: 180695 INMATE NAME: RIVERA, SAMUEL INFRACTION
VIOLATION CODE: 0932 TITLE: FILE FRIVOLOUS/MALIC DATE: 07/08/22
FACILITY CODE: 463 NAME: DADE C.I. TIME: 14:45

OF THE CHARGES AGAINST YOU AND YOU MAY REQUEST STAFF ASSISTANCE. DURING

THE INVESTIGATION YOU SHOULD MAKE KNOWN ANY WITNESSES TO THE INVESTIGATING
OFFICER. THE TESTIMONY OF WITNESSES SHALL BE PRESENTED BY WRITTEN STATEMENTS.
SEE RULE 33-601.307(3) FOR COMPLETE INFORMATION REGARDING WITNESSES. YOU WILL
HAVE THE OPPORTUNITY TO MAKE A STATEMENT IN WRITING REGARDING THE CHARGE AND
TO PROVIDE INFORMATION RELATING TO THE INVESTIGATION.

DELIVERY OF CHARGES:
A COPY OF THE CHARGES WILL BE PROVIDED TO YOU AT LEAST 24 HOURS PRIOR

TO THE CONVENING OF THE DISCIPLINARY HEARING UNLESS YOU WAIVE THE WAITING
PERIOD. THE HEARING MAY BEGIN ANY TIME AFTER THE 24 HOUR PERIOD UNLESS

YOU SIGN THE WAIVER. .

DISCIPLINARY HEARING:

THE DECISION WILL BE MADE IN ADVANCE WHETHER THE HEARING WILL BE CONDUCTED
BY THE DISCIPLINARY TEAM OR THE HEARING OFFICER. YOU MAY REQUEST A HEARING
BY THE FULL DISCIPLINARY TEAM RATHER THAN THE HEARING OFFICER. YOU WILL
APPEAR IN PERSON BEFORE THE DISCIPLINARY TEAM/HEARING OFFICER UNLESS YOU
WAIVE THIS APPEARANCE BY SIGNING A WAIVER FORM, YOU WILL BE ADVISED OF

THE CHARGES PLACED AGAINST YOU AND THE RANGE OF PENALTY IF FQUND GUILTY.

YOU MAY REQUEST STAFF ASSISTANCE. THE CHAIRPERSON/HEARING OFFICER WILL READ
THE STATEMENT AND ASK YOU FOR YOUR PLEA. A GUILTY PLEA REQUIRES NO FURTHER
STATEMENT; HOWEVER, YOU MAY MAKE A CTATEMENT FOR THE TEAM/HEARRING OFFICER

TO CONSIDER. A NO CONTEST PLEA WILL BE TREATED AS A GUILTY PLEA. A REFUSAL
TO ENTER A PLEA WILL BE TREATED AS A NOT GUILTY PLEA. IF YOU ENTER A NOT
GUILTY PLEA, YOU WILL BE ALLOWED TO MAKE A STATEMENT ON YOUR OWN BEHALF, )
PRESENT EVIDENCE AND REQUEST STAFF OR INMATE WITNESSES AS DEEMED AgPROPRIATE
BY THE TEAM/HEARING OFFICER. AFTER THE TEAM/HEARING OFFICER HAS MADE A
DECISION, YOU WILL BE ADVISED VERBALLY AND IN WRITING AS TO THE DECISION AND
THE EVIDENCE RELIED UPON IN MAKING THAT DECISION. IF YOU ARE FOUND GUILTY, YOU
WILL BE ADVISED VERBALLY AND IN WRITING AS TO THE RECOMMENDED PENALTY.

APPEAL:
IF YOU ARE FOUND GUILTY, YOU MAY APPEAL THIS DECISION BY FILING A
FORMAL GRIEVANCE WITH THE WARDEN OF YOUR FACILITY WITHIN 15 DAYS OF
THE kECEIPT OF WRITTEN NOTICE OF THE TEAM/HEARING OFFICERS DECISION.
FOR INFORMATION REGARDING THE RULES ON DISCIPLINE, REFER TO: 33-601, F. A. C.




FLORIDA DEPARTMENT OF CORRECTIONS 07/11/2022
ISS0150 (01) CHARGING DISCIPLINARY REPORT
LOG # 463-220428

DC#: 18695 INMATE NAME: RIVERA, SAMUEL INFRACTION
VIOLATION CODE: 0932 TITLE: FILE FRIVOLOUS/MALIC DATE: 07/08/22
FACILITY CODE: 463 NAME: DADE C.I. R TIME: 14:45

STATEMENT OF FACTS

ON JULY 8TH, 2022 AT APPROXIMATELY 1445 HRS, I, MR. W.
BOWENS RECEIVED COMMUNICATIONS FROM THE BUREAU OF
CLASSIFICATION MANAGEMENT THAT A NOTICE ISSUED BY CLERK JOHN
TOMASINO OF THE SUPREME COURT OF FLORIDA WHICH ADVISES THAT
INMATE RIVERA, SAMUEL DC#180695 HAS FAILED TO SHOW JUST
CAUSE AS TO WHY SANCTIONS SHOULD NOT BE IMPOSED. INMATE
RIVERA HAS AN EXTENSIVE HISTORY OF FILING MERITLESS PRO SE
PETITIONS AND RELIEF THAT HAVE BEEN FOUND TO BE
INAPPROPRIATE. INMATE RiVERA'S HABEAS PETITION FILED IN THIS
CASE -HAS BEEN FOUND TO BE FRIVOLOUS PROCEEDING BROUGHT
BéfORE THE COURT BY AN INMATE OF THE STAIB; INMATE RIVERA,
SAMUEL DC#180695 IS IN DIRECT VIOLATION OF RULES

OF PROHIBITED CONDUCT 9-32: IN ACCORDANCE WITH SECTION
944.279(1), F.S., IS FOUND BY A COURT TO HAVE BROUGHT A
FRIVOLOUS OR MALICIOUS SUIT, ACTION, CLAIM, PROCEEDING OR
APPEAL IN ANY COURT, OR TO HAVE BROUGHT A FRIVOLOUS OR
MALICIOUS COLLATERAL CRIMINAL PROCEEDING OR IS FOUND BY THE
COURT TO HAVE KNOWINGLY OR WITH RECKLESS DISREGARD FOR THE
TRUTH BROUGHT FALSE INFORMATION OR EVIDENCE BEFORE THE
COURT. INMATE RIVERA WILL REMAIN IN GENERAL POPULATION
PENDING THE DISPOSITION OF THIS REPORT.

REPORT WRITTEN: 07/08/22, AT 15:10 BY: BWEOS - BOWENS, WILLIE

II. INMATE NOTIFICATION OF CHARGES: DATE DELIVERED: J /ll /&T‘ ’ mwk

NO HEARING SHALL COMMENCE PRIOR TO 24 HOURS OF DELIVERY OF CHARGES

EXCEPT WHEN THE INMATE'S RELEASE DATE DOES NOT ALLOW TIME FOR SUCH
NOTICE OR THE INMATE WAIVES THE 24 HOUR PERIOD AS AUTHORIZED IN RULE
33-601, FLORIDA ADMINISTRATIVE CODE.

NOTICE TO INMATE:
AS AN INMATE BEING CHARGED WITH A VIOLATION OF THE RULES OF PROAIEITED
CONDUCT, YOU ARE ADVISED THE FOLLOWING:

INVESTIGATION:
AN IMPARTIAL INVESTIGATION WILL BE CONDUCTED ON THIS DISCIPLINARY REPORT.
DURING THE INVESTIGATION OF THE DISCIPLINARY REPORT, YOU WILL BE ADVISED
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IN THE CIRCUIT COURT OF THE
ELEVENTH JUDICIAL CIRCUIT IN
AND FOR DADE COUNTY, FLORIDA.
CRIMINAL DIVISION

CASE NO: 85-25037

THE STATE OF FLORIDA,
Plaintiff,
o~ Vs e

SAMUEL RIVERA, ,
A/K/A "TONY EL ENFERMO",

Defendant.

The above-entitled cause came on for JURY
TRIAL before the HONORABLE ELLEN J. MORPHONIOS, Judge
of the above-styled Court, at the Metropolitan Justice

Building, 1351 Northwest 12+h Street, Miami, Florida,

on Thursday,'February 26,.;987, commencing at approxi-

mately 10:30 A.M., pursuant to Notice.

JOSEPH S. SCHWARTZ COURT REPORTING, INC.

Official Circuit Court Reporter
Suite: 412 Biscavne Blde. / 19 W. Flagler Street / Miami. Fla. 13130

|




APPEARANCES :

MICHAEL BAND, ESQ,,

JOE VAUGHN, EsQ.,

Assistant State Attorneys,
State Attorney‘'s Office,

On beshalf of the Plaintifr.

- LEONARD BAER, EsQ.,
742 Northwest 12&n Avenue,
Miami, Florida,
On behalf of the Defendant.

JOSEPH S. SCHWARTZ COURT REPORTING, INC.

Official Circuit Court Reporter
Suite: 412 Biscayne Bldg. 7 19 W. Flagler Street / Miami, Fla. 33130 )




SEE EXHIBIT "1"

The Petitioner, Samuel Rivera, was indicted by the grand jury by the State of

Florida and Dade County, Florida as a single person. There is no other person being

charged or indicted in this crime by the grand jury on October 15, 1985 with the

murder of John Burgos.

The Petitioner was indicted by the grand jury in the body of the indictment
the instrument of Count I in an attempt to perpetrate robbery, kill and murder John
Burgoé with a ﬁreaﬁn to wit: A machine gun in violation of Florida Statutes 782“.04,
775.087 and 77011,

. COUNT I

The P'eftitic")ner was indicted in the body of the indictment the instrument of
Count II in the course of committiﬁg said robbery carried a firearm to with: a
machine gun in violation of 812.13 and 777.011 of Florida Statutes.

COUNT 111

The Petitioner he was indicted by the grand jury in the body of the indictment
the instrument of Count III. The Petitioner did unlawfully and feloniously display a
certain firearm to wit: a machine gun, while at said time and place the defendant
was committing a felony to wit: murder and/or robbery as provided by 782.04 and
or 812.13 Florida Statutes, the possession and display of said firearm as aforesaid

being in violation of 790.07 and 777.011 Florida Statues.




The State prosecutor accusation under Florida Statue under § 777.011 against
the Petitioner for principal theory aids and abets in th¢ i_ndic_:tment and Count 1, 2
and 3. See the trial court (TR. Page 190, lines 1-23). This charge represents |
infamous crime because no other pérson being arrested or chargeci of indicted by the
grand jury. There is no other name presented in the indictment by the grand jury.

This is violation of the Fifth Amendment.

The Petitioner being sent to prison for an infamous crime for crime not

presented in thé indictment by,thé ‘grand jury. Now as required by the Fifth
Amendment of the United States Cdnstituti,on. The Petitioher is entitled to be
discharged. See the Petitioner indictment no cher persoh being _indiétéd.' (See

Exhibit "3" Tr. Page 9, lines 3-7; Tr. Page 59, lines 1-25; and Tr. Page 149, lines 7.




IN THE CIRCUIT COURT OF THE ELEVENTH JUDICIAL CIRCUIT OF FLORIDA, ["
IN AND FOR DADE COUNTY -- SPRING TERM, 1985

—S?A?E OF- FLORIDA | | o | . Qf 2L03 7

‘'INDICTMENT
| vs. C . o .
e e+ 7, FIRST DEGREE MURDER
) ,SAMUEL RIVERA 1:i4;7 P e II. ARMED ROBBERY
~° ‘also khown as’-“ B . " ,I1I. USE OF FIREARM IN THE
: ”ﬂ"TONY EL ENFERMO",- S - " COMMISSION OF A FELONY

 DEFENDANT.

IN THE NAME AND BY THE AUTHORITY OF THE STATEWOF FLORIDA:

; Qf« _ The Grand Jurors of the State of Florida, duly called,

‘ ?1mpane1ed and sworn to inquire and true presentment make in and
for the body of the County of Dade, upon their oaths, present “L
that on or about the 3rd day of November, 1984, within the County
of Dade, State of Florida, SaMUEL RIVERA, also known as, "TONY EL
ENFERMO", digq, unlawfully and feloniously, from a ptemeditated
design to effect the death of a human being, or while engaged in

the perpetration of, or L2_gn_gssgm2;_&Q_pﬁzneixatg_anbbez¥+_kill

and murder JOHN BURGOS, a human being by shooting the sald JOHN

.BURGOS -with a-firearm, to wit: a machine gun, in violation of

Florida Statutes 782. 04, 775.087 and 777.011, to the evil example

of all others in like cases offendlng and against the peace and
dignity of the State of Florida.
' COUNT II
The Grand Jurors of the State of Florid%, duly called,
impaneled and sworn to inquire and true presentment make in and

for the body of the County of Dade, upon their oaths, present

that on or about the 3rg day of November, 1984, within the County
of Dade, State of Florida, SAMUEL RIVERA, also known as, "TONY EL
ENFERMO", did,_unlawfully by force, violence, assault or putting
in fear, take certain property, to wit: Jewelry, the property of
JOHN BURGOS as Owner or custodian, from the person or custody of

JOHBN BURGOS said property being the subject of larceny and of the




value of more than one hundred dollars (SlOO’OO) with the intent

to permanently depxive JOHN BURGOS of the saia property, and in

*,@the coursefof committi

- A maching gun in v1oiat1on of Flor1gg_§gg;g;g§;§lzlla_§nd_

'777 011 to the evil example of all others 1n like cases

offending and against the Peace and dignity of the State of
Florida. ' '
COUNT III

The Grand Jurors of the State of Florida, duly called
dlzmpaneled ang sworn to inquite and true presentment make in and
for the body of the County of Dade, upon their oaths, present v
that on or about the 3rd day of November, 1984, within tbe County
of Dade, State of Florida, SAMUEL RIVERA, also known as, "TONY EL
ENFERMO", did, unlawfully and feloniously display a certain
fierearm, to wit: A machine gun, while at said time and place
the defendant was committing a felony, to wit: Murder and/or
robbery as provided by 782.04 and/or 812.13 Florida Statutes, the
' possession ang : ; : 82 3. bei
violation of 790.07 and 777,011 Florida Statutes, to the evil

example of all others in like cases offending and against the

peace and dignity of the State of Florida.
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SEE EXHIBIT "2"

The Petitioner being acquitted by the trial court judge as set on the body of
the indictment the instrument of the charge of Count III. The Petitioner he was
acquitted he was found not guilty for committing a felony to wit: Murder and/or
Robbery as provided by 782.04 and 812.13 Florida Statutes. And the possession an
display of said firearm as aforesaid, being in violation of 790.02, and 777.011,
Florida Statutes (1985).

After the Petitioner being accused of committing murder, robbery, possession
of firearm, and principal theory aids and abets. The Petitioner has been acquitted by
the trial court judge. No one can afterward any accusation against the Petitioner for
the same crime or offense. The court could take no other action than to order the
Petitioner discharged. The Petitioner, when the verdict of acquittal was final by the
trial court judge.

The allegations made in the indictment on Count I, murder with firearm, shall
not be incorporated by reference in Count III, for violation of Florida Statutes

782.04, and 775.087.

The allegations made in the indictment on the body of the indictment on Count

11, robbery with a firearm shall not be incorporated by reference in Count III, for

violation of Florida Statutes 812.13.




Since Count III contained in the same statutes Count I and II, are directly in
conflict with Count III. Count I and II cannot be brought into harmony by any rule

of construction. The construction of said Counts I and II from Count III. The

provision latest in position will prevail "after the Petitioner has been acquitted by the

trial court judge set in Count II1, of the murder, robbery, firearm and principal theory
aids and abets no one can afterward accuse to the Petitioner for the same offense and
the contradictory provision of Count I and I, cancel the chares in the body of the
indictment Count I and II and these two counts are void.

"It is another of the general exception that the Petitioner cannot be accused
who has formerly been accused and adjudged of the same crime. On Count I and II.
In the same indictment the trial court judge granted the judgement of acquittal on
Count III. In order to determine what congress meant in the language and the
judgment of acquittal used in the act under consideration. "No person for the same

offense shall be twice put in jeopardy of punishment."
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SEE EXHIBIT "3"
THE TRIAL COURT TRANSCRIPTS (PAGE 66, LINES 5-8):
The Court judge knew that Count III was no longer a part of the indictment and to
continue the Petitioner's case on trial was a violation of the Fifth and Fourteenth Amendment of

the United States Constitution.

The trial court judge knew that she did not have jurisdiction to continue the Petitioner's

case after the judgment of acquittal on Count I1I and to continuing to receive a verdict on Counts

I and 11 should result in a void judgment. (See Page 190, lines 4, 8 and 23).

The trial court judge requested to hear about Count IIl. The judge stated: Absent of
hearing anything more than that, it is down the tubes. The Court judge granted as to Count III a
Judgment of Acquittal and exonerated Petitioner from Count III - the Murder, Robbery, Firearm
and Principal Theory under Florida Statutes § 782.04; § 812.13; § 790.07; and § 777.011 by
finding Petitioner not guilty of the charges in the indictment. (See Page 191, 192, 193).

The trial court judge and the State prosecutor invited Constitutional Law of the Fifth
Amendment of the United States Constitution by granting the Judgment of acquittal and all the
charges inside the body of the indictment on Count III. Committed Constitutional violation of
the declaration of Aﬁicle V of the Amendment of the Constitution "afterwards the judgment of
acquittal by denying Count 1 and 1I. Separate these charges - murder and robbery - from the
same Count II1. |

When the Petitioner was acquitted, the court could not make any changes to the
indictment. When the indictment was filed with the court, it could not make any changes to the
body of the instrument by order of the court or by the prosecuting attorney, without a

resubmission of the case to the grand jury.




Upon an indictment so charged the court can proceed no farther because there is nothing
in the language of the Constitution which the Petitioner can "be held to answer". A trial on such
indictment is void. There is nothing to try. According to principles long settled in this court, the
Petitioner, who stands sentenced to the penitentiary on such trial, is entitled to discharge by writ
of habeas corpus. See: Ex Parte Bain, 121 U.S. 1, 1-14, 30 L.Ed. 849, 7 S.Ct. 781 (1876) where
the court held: The general doctrine that the indictment is sufficient if it follows the words of the

statute creating and defining the offense. Count III of the Petitioner's indictment is the same as

in Count I and I1, which the Petitioner was acquitted. In United States v. Reese, 23 L.Ed. 563, 92

U.S. 214, 232-234 (1876).

For the record, "See Tr. Page 191, lines 21-25; Tr. Page 192, lines 1-2; Now See Tr. Page

9, lines 3-7; and Tr. Page 70, lines 1-22." "Counts (1) (2) and (3) that was read to the jury".




- ) . . v -.1;
working with yesterday, let me express my appreciation

for your coming in and assisting the Court.

p We have today the case of the State of Fioridé

versus Samuel Rivera. . Mr. Rivera ie charged in an

Indictment with First Degree Murder, Armed Robbery,

and the Use of a Firearm in the Commission of a

Felony.

I explained to you yesterday that this is the

stage of the trial called . the voir dire. It comes

from two French words which mean to speak the truth

As I explained to you, this is the only time the
attorneys will have an 6pportuﬁity'to actually ask you
guestions.

Both sides have agreed on a maximum guestioning
time of thirty minﬁtes per ‘side, so we will finish in
time for you.to all have lunch, which will be at
‘approx1mately 1:60 o'clock.

If you are selected' it is estimated that  the
case will last threé‘daysg'at which time, once the
.case is over,lif yéu are selected, you will be
excused from further jury services.

as I explained to YOu,_the attofneys in asking
those questlons and the Conrt in asking those
questlons do not 1ntend to pry into your background

for any personal reason oxr se;flsh reason, oOr anything

Laws Reporting, Inc.
Official Court Reporters
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i

'fully; on behalf of Samuel Rivera, thevDe~
fense would rest at this time.

MR. BAND: Wa“d rest as well, Your
ﬁonor. |

TEE COURT: How abdut_you all stepping
into ths jurg”room for ijust a féw minutes.

{(Thereupon, the jury retired from the
coqrtréom and the followiﬁg proceedings
were had:)

THE COURT: Okay.

Motions?

{5 MR. BAER: Judge, I have two motions

o make‘in regard to Mr. Rivera.

On bshalf of Mr. Rivera, Defense

having rested, no evidence being submitted

before the Cburt and jury as to Count I

and IT, the Defense would respectfully

nove for judgment of acqguittal. I don't

believe there has been any corroborating

evidence brought hafore this Court or.jury'
as to Count I and II; no corroboration as

.to robbery. There has been no confirma-

tion to robbery. There is no way they can

prove a felony murder theory. There is

nething to substantiate any of the facts

]OSEPH S. SCHWARTZ COURT REPORTING, INC.
Official Circuit Court Reporter
Suite: 412 Biscayne Bldg. / 19 W. Flagler Street / Miami, Fla. 33130
Telephone 379-4751
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. H
H
- T
by

of having tna—I’Hictmentnsent back to ths i

II e

- .

jury. ﬁ:
N

“~T§g“éounr Only if they ask for it.
And I've never had them ask for it.
-MR BAER: In the event the do,
Count III is no longer a part of the In-
dictment. _

THE .COURT+# I know. that.

Mgﬁﬁggggngpenewts-nawcopv-ngzel;sg_ 

THE COURT: Not until it happens it

won't.
MR- BAER: Judge, I would ask that

the Inhdictment -~

They have a right to see the Indict-

ment., I would ask thgmzawigsmégg.hgmb:gnght

: 1

THE COURT: If they ask for it, they

will be given it.
MR. BAER: So my objection is denied?
THE éOURT:<¥es, overruled.
How many minutes do you.want for

clbsing; maximum of forty-five.

* Let's go.

MR. BAER 'I'he other thing is the

JOSEPH S. SCHWARTZ COURT REPORTING, INC.

icial Circuit Court Reporter
Suite: 412 Bxscayne Bldg. / 19 W. Flagler Street / Miami, Fla. 33130
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The Grand Jurors of the State of

Florida, duly oalled, impaneled and sworn

to inquire and true presentment make in

and for the body of the County of Dade,

upon theilr oaths, present that on or about

the 3rd of November, 1984, within the

State of Florida, Samuel

County of Dade,

Rivera, also known as Tony, did unlawfully

and feloniously; from a premeditated design

to effect the death of 2 human belng, or

while enqaqed in the perpetration of or in

an attempt to perpetrate robbery, kill and

murder John Burgos, a human being by

shootlng the said John Burqos with a fire-

to-wit° a machlne qun. in violation of

arm .

Statutes, to the evil example of

Flori

all others in like caBes offending and

against the peace and dignity of the State

6f Florida."

That's Count I, the first degree

}murder charge.

Count II is the armed robbery charge.

B S e e

I wanted to just read Count I to you

_because it's important. It said, "John

Burgos, a human being;" a human being. It

JOSEPH S. SCHWARTZ COURT REPORTING, INC.
Official Circuit Court Reporter
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doesn't say, "John Burgos, a drug dealer."”

It doesn't say, "John Burgos, car thief."

It says, "John Burgos, a human being."

and whether or not you like the vic-

tim in this case, it really doesn't matter.

That's what we discussed on Voir Dire. He

was & human being, and he died. That's

why we're here. Whether you like him or

do not like him; whether you like his

friends or don't jike his friends, it's

not really very 1mportant.

t the start of thls case, both

1awyers,'Mr. Vaughn and Mr. Baer, gave *helr

opening statements as to what they believe

what the evidence will show. Mr.,Vauqhn

laid out the case of the _Btate of Florida.

He told you the case was about friends and

about their problems, and how they thought

to rid themselves of those‘problems. And

he went into a little more detail about the

\ 3 Mr. Baer, in his opening, said there

was no physical evidence, and for the most

__part that is correct. We've never suggested,

that he was in the house. He

at any time,

JOSEPH S. SCHWARTZ COURT REPORTING, INC.
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never went inside that house.

in a different vicinity,,awﬁy from the

never mentioned Ricky Crespo,

‘mentioned Iliana Carter, the 1.1

So obviously,

There

' 7
there would be no physicalfevidence.

was no need to present to you the projectiles

found in the house, or casings, or finger-

print records. He never went into the house.

-

So there is no need for that.

to you, in his-opéning,

He suggested

Mr. Baer did, that there is problems with

the police officers, or with police in their
investigation. I'm suggesting to you that

his suggestion of.dirty cops is a red herring,

tryinghto cloud the issues. But the things

I was most curious about, in his opening,

he never mentioned the alibi. Not onte

£i11 the defendant put on his case was an

ioned he hadr

alibi mentioned. “He never ment

itnesses who could put +he defendant

three w
scene

. ' ' .
of the crime.” He never mentioned Marlene

(phonetic) who testified yesterday. He
and he never

wife of
this defendant. Le never mentioned it.

Kind of a surprise, I guess.

The trial then began, witnegses were

JOSEPH S. SCHWARTZ COURT REPORTING, INC.
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EXthS ive?

Ab~o1u&ely

Do_you_know whose fingerprinbsmwere

None to vour client.

-I am sor:g?

e

None to your ?;igngg
I see. 'Weré'Mrh-Burgos' found?
I beiie&e they were in eliminations.

‘g | By the way, what is an,eliminatioﬁé'

A, Ellmlnation prlnt is what you take from
people fhat have reason to be'on a premises and
.whése.prints you will expect to find.

0 I see. |

Let me ask you a_question just begause
it just came to‘mina,'
| When you go dnto a crime scene, what

do yoﬁ do to handle evidence? What does the

other officer do? How do you handle evidence?

A In reality we don't handle evidencé;

4 . what is the reason for that? |

A We let the ID techniéian do it,

R T dee., In dthé: wbrdsp.yéﬁ kind of
walk in sterile, you don”t touch anything,

you -don't want to contaminate“anythinq9

X

Ficial Circuit Court Reporter..-
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No estimate of time, sir, that I recall.

Q 'So we don't know?

A Well, from the body, sir, I mean you

can rely on other departments, other agencies or -

witnesses or perhaps neighbors of when something

may have occurread,

There's no witnesses.

_— 0
" A Well, you knéw, it is between the
time frame listed or at least that's an estimate

. given. If there was something critical, a

spécific fime--
Q How do Qe knOW’th;t?
A ‘Well, no, I am juSt-sayihg if there
is some specific‘time,that you>haVG to have,
like say 7:30 vefsus 6:30, I don't knéﬁ‘if a
doétorvcan really help you all that much.
QV . Well, what about a period of four or
five hoﬁrs? |
A Well, again, the estimate f;om a

body, just speaking as a professional forensic

pathologist,

it can't pinpoint it all that

accurate, say within a matter of four, five

hours, something of that sort. So just the

field 1n general cannot--is not that accurate

o Let me understand something about the

JOSEPH S. SCHWARTZ COURT REPORTING, INC.
Official Circuit Court Reporter
Suuc 4]2 Biscayne Bldg 119 W. Flagler S(recz / Mlamn Fla 33130
- 7bhphon23794751 U




MR. BAER: I dbn't recall that he did.
I don't recall théf.
And és to Count 3, this is a count =-
CKC;HE COURT¢ Let me hear about Count 3.:}
MR. BAND: It is my understanding it

could be on a principal theory.

" MR. BAFR: WNo.

THE COURT: - Absent of hearing anything

ECFSEI

more than that, it is down'the.tubes.f

MR. BAER: You anticipated my argument.

MR. VAUGHN: That is all we have,

Michael.
f&HE COURT: He didn't have‘the firearm,
;ﬁR. BAER: That is correct. |
MR. BAND: His partner =-- I believe he
can be sentenced for 1it.
There isn't any mandatory im the
possession of the firearm on the‘commissioﬁ of
the offense. |

MR. VAUGHN: You are correct.

MR. BAND: . I think he ean be charged

with it as a principal.

-

{TTHE COURTz"Granted‘as to Count 32J

MR. BAER: Thank you.

THE COURT: As to Count 1, 2 -- 1 and 2

JOSEPH S. SCHWARTZ COURT REPORTING, INC. -
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courts were never read.

are denied.

"MR. BAER: T will reinstate any motions

I previously made. I had a motion for mistrial.

I am going to withholdon that.

THE COURT: Whatever.
MR. .BAER: Okay.
THE COURT: Okay. Ready to go?

MR. VAUGHN: Do you want us to make

formal announcement? -

- THE COURT: Want me to tell them --

you want him to announce he rests in front of the

jury and me to tell them I DV'd Count 3.

MR. BAER: You can,dq that, ves.

THE COURT: Okay.

MR. VAUGHN: I prefer you not tell them. =

COURT: It had to go somewhere.
BAER: That is right. I would ask --

COURT: Because you started out with

MR. BAND: I don't know that —-

éTHE COURT: And the indictment was read

to them, too.

MR. VAUGHN: The indictment, those

The only count read was

They viere never

the first-degree murder count.

JOSEPH S. SCHWARTZ COURT REPORTING, INC.
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told that there was a Count

that matter.

BAER: I would ask the Court instxuct

Lhat ounL 3 nas peen dis,i bcd by th¢q Court

. T ~7

THE COURT: Well, I think I am going to

R T—

tell them I denied as to Count 1 and granted as

To LOulﬁt do

P

Mk, BAER: But -that is not announced

rd. That ig not announced in front

don’t think any of it is
or whatever.
MRm RAER: I can comment on ﬁhat in terms
lng argument. I ¢can make comment we started

Gut with three counts. This is *he 1na1ctmant

e - gy N

_one count nes alread] beLn d ;ssed, hut

can’t announce to the yu:ytxu; you have not

qraxLed my MD*le to dipmiss Counts 1 and 2.

LEkE COURT: Bure ¥

MR. BAER: Judge,

e i -

the State would concur.

1n¢411ng grror. 1 think

o Ftr— AT o L e

MR, VAUGHN: I prefer that vou not tell

L MR.. BAND I don't thiank you can make

any cormment.,

JOSEPH S. SCHWARTZ COURT REPORTING, INC.
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THE COURT: Oh, ves

You ¢an you like.

-hat vou not tell

N~ .

Senied.

think vou are inv ing error.

Well, vou are zhe one

asking me to. tell e abnut thras.,

them about

allowed to

oomaent

IRE COURT:  0F cours

woulc as)  ithe Courd to

o Couent 1 and

the Sta

defense would

Marleane

Graham, why dun®i you come forward

]OSEPH S. SCHWARTZ COURT REPORTING, INC.
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SEE EXHIBIT 4"

(See Tr. Page 131-132 and Tr. Page 154, lines 1-14).
The trial court judge after pronouncing the judgment of acquittal in the

Petitioner's case on the body of the indictment set on Count ITI. The trial court judge

continued the Petitioner's case to trial on Count I and II. Under the charge the

Petitioner he was acquitted on Count III.

The trial court judge instructed the jury in violation of double jeopardy clause
after judgment of acquittal with the same charges the court granted the acquittal.

The jury found the Petitioner guilty the charge in the instrument on Count I11.
The murder, robbery, firearm, and principal theory as a charge in the indictment.
(See the Petitioner's Judgment and Sentence).

The judge sentenced the Petitioner for the first-degree murder with firearm
and robbery with a firearm, to wit: a machine gun, in violation of Florida Statutes §
782.04; § 812.13; § 790.07; § 775.087 and 777.011, after the Petitioner had been

acquitted and exonerated of these charges. In Brown v. Davenport, 142 S.Ct. 1510,

1532-1534, 212 L.Ed.2d 463 2022 U.S. LEXIS 42-43 (2022) the United States
Supreme Court holding that: the granted relief to a convicted prisoner after finding
a violation of double jeopardy clause. The Court explained that it was carrying out
a "sacred {212 L.Ed.2d 488} duty" in declaring that the prisoner was being held

"without authority, and that he should therefore be discharged.”




ATTENTION BEFORE YOU READ THIS JURY INSTRUCTION

The Petitioner’s jury instruction, by the trial court, to the jury represented a
miscarriage of justice and malicious accusation without no probable cause - which
is in violation of the Fourth Amendment of the U.S. Constitution.

The Petitioner was indicted an accused of perpetrating a robbery and the
killing of John Burgos. The Petitioner was not charged as a principal or as an aider
and abettor. There was/is no other person, arrested, charged or indicted by the
grand jury as a codefendant for the robbery or the murder of John Burgos and

therefore, the Petitioner cannot be charged under the principal theory.

The jury instruction by the trial court judge in regards to lesser included

offense of second degree murder and manslaughter, represent a violation of the
Fifth and Fourteenth Amendment of the U.S. Constitution because the Fifth |
Amendment jurisdictional - indictment cannot be used for lesser included offense
charges to the jury instruction. The Petitioner can only be tried upon the
indictment as found by the grand jury under oath.

The Petitioner's jury instruction which were given to the jury under
information instruction and not under the indictment as request under the Fifth
Amendment because lesser included charges is not indictment this instruction is
information.

The trial court judge's jury instruction under lesser included offense charges

deprived the Petitioner life, liberty, or property without due process of




constitutional laws. That being required an indictment as necessary to due process

of law in Ex Parte Bain, 7 S.Ct. 781, 30 L.Ed 849, 121 U.S. 1, 4-12 (1887).

The trial court judge jury instruction decision is a great difference between
the indictment constitutional laws and information law according to Florida
Constitution Article I, section 15(a). Also ...

In the general jury instruction in Florida Crimina] Laws and Rules 2013, 2,
Instructions during trial 2.1 Preliminary Instruction. To determine if the State has
proved its accusation beyond a reasonable doubt against the Petitioner) the jury
verdict must be based solely on the evidence, and lack in evidence, and the law.

The [information] [indictment] in the jury verdict Petitioner’s case is not
evidence and is not to be considered by you and this jury verdict the indictment as
any proof the Petitioner are guilty of these charges.

The appeal court of the Eleventh Circuit must apply the constitutional laws
and the facts the Petitioner never being proof the conviction beyond a reasonable
doubt by the State attorney, the court or the jury.

The Petitioner holding that this court of appeal must review this jury
instruction under the United States Constitution Amendment VII. That fact tried
by the jury, shall be otherwise re-examined in any court of the United States then

according to rules and the constitution of the Fifth Amendment.




THE COURT: All right.

Thank you,. ladies and gentlemen, for the attentic

which you've paid during this trial

(/Now, pleaee pay attention to the instructions~§

which the court is about to glve you,

In th;s case, the defendant is charged ae follows
In the name and by the authority of the State of Florids:
gThe grand jurors of the State of Florida, duly
called, impaneled and sworn to inquire and true present-
ment make 1n,ana for the body .0f the COunty of .Dade, '
upon their caths, present that on or about the 3rd day
of November, 1984, wifhin the County of Dade, State of

Florida, Samuel Rlvera, also known as "Tony," did

unlawfully and feloniously, from 2 premeditated design

to effect the death of a humantbeipg,.or while,engageg .

ey

in the perpetratzon, or in an attempt to perpetrate

S Pk

robbery,vklll and nuraer John Burgoa; a human be;ng, by '

shootlng the said John Burgoa with a flrearm, tgﬂyig,

Bt e P et e s faren”

A machine gun, in violation of Florida Statutes 782, 04,

g oeaSe

775 087 and 777 011, to the, .evil examplg of All others -

SRS e K

in 1ike cases offendlng and aga;nst the Ppeace and digni-gf

ty of the State of Florlda.

T A A SN gy

And in count II it is alleged that the grand
jurors of the State of Florida duly called, impaneled.

and sworn to inguire and true presentment make in and
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432

for the body of the County of Dade, upon their oaths,

present that on or about the 3rd day of November, 1984,
within the County of Dade, State of Florida. _Samuel
Rivera, also known as "Tony," did, unlawfﬁily, by forcé,
violence, assault or ‘putting in fear, take certain pro-
perty, to wit: Jewelry, the property of John Burgos -
as owner or cuStodzan, from the person or. custody of
John Burgos said property being the subject of larceny .
and of the value of more than $100 ‘with the intent to
permanently deprive John Burgos of the aa;d property,

and in the course of commltting said robbery, carried

" et M o aw ot

a firearm, to. w1t.m A machine g,n in violation of Florid

e S PBT T T e

statutes 812.13 and 777.011, to the evil example of all

P

others in like cases offending and_agernst ‘the peace

and dignity of the State of Florida.

In-considering the evidence,‘you should consider

the possibility that althouqh the evidence may not con-f

vince you that the defendant commltted the main ecrime of

wvhich he is accused, there may be evidencehtngn’hg

committed other acts that would consititute a lesser

if you decide that the main

included crime. Therefore,

accusation has not been proven beyond a reasonahle doubt;

you will next need to decide if the defendant is guilty |

of any lesser included crime. The lesser included

cr;mes indicated in the definitlon of first degree
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versus Samuel Rrvera, also known as "Tony."

Verdict: We, the jury, at Miami, Dade County,

-Florlda, "this 26th day’ of Pebruary A.D., 1987, flnd the |

defendant, Samuel Rivera, also known as "?ony,"'as to

First dedrée murder as c¢harged in the indictment,

" I,guil

Ernst, Jr., foreman.

State of Florida versus Samuel Rifera,aalso kndwnff

as "Tony."

Verdict: We, the'ﬁury, at Miami,'Dade'County,

Florida, this 26th day or February 2. D., 1287, find
1

Samuel Rivera, also known as "Tonv,
1 1
- Lk

as to > robbery, as charged in “the indlctment, “count iz,

the derendant,

with a firearm,ﬁguilty.
S B S

So say we all, H. Ernst, Jr., foreman.

Ledies and ‘gentlemen of the jury,ﬁyéu'Ve heard

" me read thls verdlct, if this is your verdict, please

answer by saying yes as I call your name.. ‘If th;s is

not your verdict, piease answer by Sayiﬁg,no.

Margarita Palacio.

MS. PALACIO: Yes.

THE CLERK: Elizabeth Gutierrez.
MS. GUTIERREZ: Yes.

THE CLERK: Lisetre Sancheg.‘

MS. SANCHEZ: Yes.
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D PROBATION VIOLATOR ' " INTHE CIRCINIT COURT ELEVENTH .
{Check if Applicable) . * JUDIGIAL EIRCUIT, IN-AND FOR
- -DADE:COUNTY, FLORIDA.

CRIMINAL DIVISION

" STATE OF FLORIDA CASE NUMBER 8525037

el Recm 4. [(FiLED. |

uuug. RIVERA o
alad k own_tas " - NAR 80 |937 . p:a ” m e

Defeodamt RICHARD P, BRmKER
- M

JUQGMENT

"‘! Defendam, belhg peonally before lMs Coun upresenlad by L- Baet
hk  attomey of mnd,and having: *

] Been med andfound: lu!lzy of the following cﬂme{n

lﬂleck Applluble - O Eitered a plea of gullty to the followli eRmie(s)
: I’rmron) - O Eidled a plea ofnofo contehfire ib te mmwnu tnmzm

OFFENSESI'A‘I‘WE DEGREE
OF CRIME

et md no, quie lu\dng bccn shnwn why the Dcfandam should not be cdjudlmed zulhy, mis ORDERED THAT the Defendant ls
- amby,_hn;umcmo auwrv ohhe above enimets). ) . : )

esssbtoasarrerosnnsa ’

Check X~ II " The Deferdant & hereby ordeved o pay Ibe sum ol two hundred dolan (6200-00) pursulm to FS. 27.3455
= Mpllc;ble . (Lonl Govdmrnem Citmind! Justice Trust Rind). . .
ﬂ m Ddendnnl h hemby ordmd to pay the sum of hvuuy doﬂus $20.003 punp'mﬂo ES. m (Cnms .
s RaTRE Compcnwm'nuunmd) " .'
.. -: . ©  .three. oua 3,00 )
e The dedamhfurﬂmordemd lopay thesum of il Mﬂs}mnmwm&tm
- FS/ 9038, . s .

Tbeblftnaunmrdmdu payanaddlﬂon:lmmofma ddhu‘lu‘w) pursunttof.S. Mms.m mkpml-

slon is optbm!, ot sppiicable dndu'd) _ .

'-:' "D, ’ The Diefendariy &funheyudend lopiylﬁne I thﬂum m . pursuanfoFs. 7750835, m.s
/" pravisiori refars to th optianal fine for the Crimes omemm Trust Fund, and (s oot applicable unless °
and compileted, Faes lmposedupmdlhg temzncepummuo FS. 775.08) lmwbemﬁon

- ihe Senlime M)) ) . .
i ,D 'Ibe Coun lllnby lmpom addilioml eouu oints, ln l.he sum d!

Pqe ! or..ﬁ__ oo ﬁi-, '&'m




D!!:ndam ' 2V ES

Case Nlll!\ber .&- W)

= Imposition of Sentence o, The Cmm Ilereby lhyl and withholds the lmpmlllon of senwwe ay'lo munl(s)v_
. Y Sayed and Withheld - ; . lndplaus lhz@&nﬂauoﬂh&nﬁbn@tﬁmnﬁy
i2 under'the supervision of the Departmerit .

(Check IfApplicablé) . _ Control for a period ol e i o
L o . of Corrections (condmom cf pmhllunlcommuntry control m!onhlrupérilemdn.)

Senience Deferred
_Untll Later Date ] .
{Check If Applicable) LI - : . Lo

. %) TheCounhevebysmpendslbeenwwmlencunommm _

D The Coun herebydefers impostion of senterice umtil i .
e S e e

S. % The Defendant in Opén Count wu.ad\dtednf his. ﬁght to appeal from this Sentence by filing notice ofﬂppeal whhin
thirty days from this date with the Clerk of this.Coun, and she Qd:ndam'l rwn 0 the sxlitance of counsel In taking sald appea! a

the expense af the Sme um thowing cf Indixemy

Y nouzmoonnmomopencﬂnmmml,mde
M:., |9_.?._ . L

[ HEREBY CER‘I’IH that the above- ond foregoing ﬁnxerpunts are those-of the Qdendm, and ihat lhey were phud
_ZBL_._.—.. dxy of

' Ile;eon by sald D:!;gdam in my pruence {n Open Court at Miami, Dede County, Flarida, this
FEBRL 19 .

ot ¢
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N 'I’HE CIRCU“' COURT OF THE EI.EVENIH !UD{CIAL CIRCUIT OF FLORIDA,-
IN AND FOR DADE COUNTY : .

) De!endam M.nm__._
Case Number_ﬂﬁ_lﬁ_ﬂ!?

SENTENCE

(As to Count 2 )
: . .

‘ The De!endam. belug personally befar this Caunt, accompamedbyhis altorney, _I-_-_m;'__._-.

. and having been adjudicated guilty herein, and lhe Court havinggiventhe Dd!ndanl an appartunity
to be héard and 1o offer matiers In mhigation of sealente; and 10 show cause why he should not be' nnlencrd aspmvidad by law,

‘. and no causy being shown, .

0. and the Court havingon defem:d {mposhion oﬁf!entence .

Lo o -untll this date,
- T (Chéck elther provistan - :
. i applicable)

Wate}

T andthe Gayn havlmlnud the Oelendanloaprobmnandhnving subequendy revoked the ’
Defendant’s pmbaﬂon by separate ortler éntered- heteln. -
T IS THE SENTENCE OF THE COURT um, .
O The Defendant payafine of $ e, plus$ ) nmeS'lumrd\amerequir«lbyF.S.sso zs -

"B The Dz{endnnl 15 hereby commlited to the cunody ofthe Depanment of Commections
o The Defendent Is hereby corimiited to ‘the ctmody df the Shietiff of DADE County, Flerlda .

To bz Impnscntd (check une. unmarjmd seulons are Inapplrcablc) .

D Fora term nT Natora} l.!!e :
B Foira term of E.H

D Foren indeterminste peilod of 6 months 1o

mcuu. novmmfs

By appmpﬁarc nomlnn, the' (oﬂowlng provisions appfy to lhe sentenoes lmpo:ed in'thls section: =

%- Fluwm - 3 ear B ‘nis funther mdmd that: me 3yeai rnlnlmum provisions of F.5. mmm are hmby Impmed

mmd)uw mlnlmum : lar the séhitente spedaed 1A this count, as lhé Oefuulnm pmmd nﬁmm

Drig Yralficking = _ * 0 N further ondered thatthe e e ymwmbiwnpmmm .

mandatory mintmum | of 5. 89343111 9 Jare hereby lmwsadlor the sentence: sped—ﬁedhlhhmm L

Retentionof, * . - - 0. The Coun pumusnt to FS. 947.1603) retains Jurisdiction over the defendimt for review ouny

furisdiction : : ﬁmleCommkﬁdmdnse orderforthe pesindof .. e Thesequl .
. ) T dleﬂndlqybv!boCounmmbnblnanpmuoduormmdontharmvdjnomm

I
e
!
i
'
.
o
.
g
-‘,
(%4
[
e
#o

L. ts

liabm_:a'! Offenduvr . 0 The Defendant I ldjudged & hebhual offender and has been nen!e.nmdman extendedtémin
: : this sentence In accordarice with the provisiotis of £.S. 775 084@){a).” The requishe ﬂnd"nmby s

'.. ’ . ‘ i '!hecmmnem!nnhlnanparaumderurmmdonlherecmd!nopenmm -

!t is further ordered that the Dafendantshall be aliowed a total af.__i.ES_dsxﬂ__._

Jalt Cledit
LT - credil for such ilme as he has been Incarcerated prior (o Imposition of this sentence. Such atdn
réflects the following ?erlodl of lnur:tmlnn (npt!aml)

- . .

Lo Capﬂaf - zs yoar, 0 ] ls {unhemrducd ihat the 25 year minimum provistans olF.S 775.082(1) are hzrzbylmposad N

T ,mandnmry minimym”~ - fas the sentence lp!dﬂed in this count. . .
SR D 1t Is-funher onimd that |he entryof emena be su;pended

-0 Is further mden.-d thit the. sentence lmpmcd for thit’ coum mll an B comm!ve w0

’ c;u'ugcﬁuv;/gg:iwmm'
R : - U toncumnl wnh (dwd: one) lhe ununne set forth In count




/ Defendant BAMUEL RIVERA .

Case Number __85:25037
.” * Conseculive/Concurrent . .hkhmhe:oldﬁedlhalhecompoﬂtefem ofall sentencesimposedforthe countsspecified  © . .
" {Astoother convitiions) . in this order shall run O corisecutive 1o [J concureent with (check one) the following::. |, -~ .

.a Any active sentence being served. ’ .
.0 Specific sentences: . "

" Ce,-In the event the above senlénce ks to lh"e,_ D'epauﬁc.nl of Corrections, the Sﬁédﬁ‘ of DADE County, Florida Is hereby i
ordered and directed to de;llver the defendant wthe Department of Conrections together with a copy of this Judgment and -

<" Sentence. . R - y
a " The i!g.!_endan,l in o;ien ﬁqu.l‘l__.\q;_s.pﬂﬂ;;d:yf: his sight-to appeal from !!!i;_;_s.!ﬁ!gnég,'bxﬁ!!!,,,. not
< thirty days from this date with the Clerk of this Count, and the Defendant’s right ta the assistance of coonsel in-

. the expeme of the State upan showing of Indigency. ..
7 In lri»pos'lqjiﬁe:boye sentence, the Court funther recommends -

. -

S . . DON
_AD.,19_87_ ]

£ AND ORDERED In Opert Count at Miami, Dade County, ﬂodda,d:k__zit_t_.&ayof;_mm_'_';__.{

ELLEN J.. MORPHONIOS -




