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Question(s).Presented

(7) When CLA the laWPass, s5ay ch; the courts do yot
have to adjudicate +he Merits on a w7

(2)How C&w a court refuse to ai,tuc{fcg"['e on the
mer'ts and deny ewly discovered evidence 7

CB)HOW con a coart furn a blind eye to petitiover’s
writ whea he has Shown Mewly discovered evidece
and has merits in his LO(b) ¢

(4) How 131+ that the state and federal courts cax
fai L todetermive facts under o 60(b) whew they !
(7)Neq1ec+5 To Make a«PEMJa'MQ of focts whea 1t has
the dw{’y todo S0,

() Makes Foctual ?iudimqs uxder an incorceet le-
gal stenrdard:

(3) uses a'd ch+{v@‘lpracedure for 'C':udfuq the fack !
(4)Misttates the record in Makfruy*@‘ud (gs of facts and
(5)i galores evidence thot supports The /oe“H tiouenr's
claims. | |

(&) ignores the exhibits petitioner pr‘ese/\i&ecl with
h's ¢o(b) and COA:
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Rtition For Writ of Certiorar: To
The E €ih Ct&rcm‘”[‘ Court of Appeais‘,

The Rtitioner Herbert Wigqins, Y‘eﬁpec‘l‘fu\,ly prays
that o wirrt of Certiorart issae to revfew the judgsent
and unpablished order of the €i€th circurt court of A-
Ppealﬂ, rendered in these lomccedzuqs DA 0u7. 13,2024,

Opinion BElow

The FifHh Clrcutt Court of Appeals dismissed petitionesss
Coh for procedursl qrouucls (n Cause No. Q4-10430, The ual-
plublished order i5 (N the oppeardix Yo this petidion at p-
age A1, iNfra. The refusal by the Fifth Circurt, Court of
Appeals denying pe'h"tl'?l:le_("s ‘petition for rehearing Applr-

Cation of Appealabelity 15 unjust, The Pekear(x@ to the
court is MarKed page A2 infra,

g—— 1 L 'y
Jur)1SDIct 1 oN

The unpublished order of the Fifth Civcatt Court of
Appeafs was entered on Aug. 13,2024  Petitoner did
ot receive the FfthCircadt, Court 0 Agpeals unpab) /-
shed order uad: 1 Aug. 21,2024, A Himely motion To fhat
court for rehearing was denied by the court of agpeds
ON : G\Déll-t.tﬂ\e,\fum's diction of this court 1s (nvok

M,
ed under 28 w.s,c. §1254(1).
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Sta fu'for/v and Constitional Brovisious INVOIV(’-J

The followi Mg Stetutory and consttutional provisions
are nvplued Inth's case,

U3 Const. Amend. V1

Lw all eriminal prosecutious, the accused shallewjoy
the right 2o a Specd)/ oud’[oab![c tryal | [)y an i/*{[)ar‘h‘al J‘uf‘y
ofthe state and district whereiar Hhe erive shall have
bee;u COMM c“He;cl, kackdfﬁric‘[‘ 5/)01[ hat}e ﬁr‘evfous/y
ascertained by law and o be miforned of the yature
ond cause of the accusation fo be comfronted withthe
Wrtaess againust him tohave the courts o adjudi cate

the merits ofhis case,and fohave assistauce of couu-
sel for his defence.

s, Const. Aumend XTIV
Sec"f‘iau j_. A [l }Ue_r'SDAlj bor*u or NQ?Lura“Zc.cl ;N H\e,‘Um"}ed
S?LQ"}e_s' and Subjac:(' tothe jum‘kﬂc‘“ou ‘Hxareaf-” are Citizens
ofthe Unrted States aud ofthe state wherein they Neside,uo
Stote shall ake or enforce anty law which shall abridge
the privileges or immunties of a citizey oF the United
51(&‘](65)‘/\10(‘ shall quiy state de/om've_ auly perso of life,
“ber’i‘y( or pr‘oper\‘[‘y,w:{-)wu‘l- due process of [th/; Aer
de/\u/ ‘ILO q,uy ]OemﬁoM w;‘H\z’M t[‘l'.s \jur‘[sdfa;‘f‘fau 7%6 €gu Ct[
pmfedu‘ou of the laws,



(o) The Supreme Court, a justice thereof,a cir curt Tudge,
or adistrict court shall entertain an application for a L0
(b) N behalf of a persou (n custedy f)uf‘suaqu to the
Judgsent of a state court anly onthe c;mu,uds that he ts
in custody in Uiolation of the constitution or laws or
'H‘ea'H es O'C‘H'le Uu;'tled 5+a’i'65.

(6)(1) An application for a bo(b) ou behalf of a gersonl
IN cust 03}/ pursuanrt Yo a judc}M&M‘[‘ of o gtate court shall
Not be grauted untless i+ appears that - (A) the appli.
cant has exhausted the remedies available (N Fhe coupts of
the states: or |
(B)(I‘) tere 1s an absence of avarlable correct|ve process:
or (1) circumstances exit that reuder such process ine~
flective Yo protect Hhe rights o€ the applicant.
(2) Aw applicotiou for a EO (b) motion May be dentied oN
the merits, notwthstauding the Callure of the applicont fo
exhaust the remedies available iy The court ofthe state,
(C) AN appli'cant shall wot be deemed to have exhausted the
remedies available i the courts of the state, withiu the Mea-
N;M9 Op ‘H\[‘j sec“"['oui ;F ;\e has ‘H\e \"Eqk‘l‘ urdder the law of
the state to raise, by any avalable procedure the guestion
researted. :
(d) An af)ﬁ[fca%{au for @o(b) Mption on behal€ of a person
LA custedy pursuant-fo the J' udgmentt of a state court sha-
H NO‘{' [)e_ q/‘axj’ll'ec{ W:‘H\ Pesped’ 7L0 mu/v C/q:'M‘l‘ha‘PvaS'adjud—
icated onthe Merits in state court proceed ngs unless
the adjudication of the claim -



(1) resulted it o decision that was contrary te, or (atvo-
[ved on unreasenable application of, clearly established
federal law, as deterMined by the Sapreme Court of the
United States; or

(2) resulted N a decision that was based on an LA Peason-
ab'e def‘{*ePM;Ma'l'I&ON of the facts z’M [t‘qh‘f of the evidenice
prc’.ﬁe/d"l—ed (& the State court proceeding.

(EY(1) In a proceeding ustituted by on agplication #or a
Lo (bl mstion by a person in custody pursuaut to Yhe juds-.
)481\1‘} (‘)’F a '$+a‘fc COIU‘“‘,, a d‘e.*lcr'M[u otion of a Cedeml ;'SSue
Made by a State coart shall be presumed tp be correct,
(2)TF the agplicant has $ailed to develope the factyal
basis of a claism n state court proceedings, the court
Shall pot hold an evidextiary hearing Ou the elaiM ua-
less the agplicant showis that - - _

(A) the claim relies o -

(1) o new rule of constitutional low, Made refroactive to
cages oN colleteral review by the Sypreme Court thet was
previously unavailable; or

(i() Q "pc\c‘['uQ’ pre.dfccﬁe, thot Could‘ Not have. beew Ff’e—(/t'&
usly discovered through the exercise ofdue diligences and
(B) the facts uA!derly{uq the claim woald be suficasent to
establish by clear and cowvineing evideuce that but @r
constitutional error, No reasonable Rt nder woald have
found applicant guilty of the auderlyiug offenge,

() T L the q}gpl,‘cau+ challe nges the 5uwfr{<;{a/ktcy of fhe ev-
ideMCe, of the evidence adduced I’M such Sfa{e_ COQY‘+ pro-

.



Ce,edr'/vqs +o Support the state courts defermination of o
factual 15sae made Fhere (u, the applicaut, 1 able, shall pro-
duce that pamf- of the recerd po#ﬁmw* to a detersination Of
the Suq@(’{e/\m}/ of the evidence to Suypport such defermiution,
L€ the applicant, because of fudigency or other reasow
15 unable to prodece such part of the record they the
sfate shall pY‘odwce, Such par"( of the record, IF the state ¢
aNuet previde such partineatt part o the recsrd, then the
court shall deterstine under the existing facts aud cirey-
mstances what Weight shell be given to the state courts
factual dederstination.
(9) A copy of the official records of the state coutﬂ%{du[y
certified by the clerk of such court to be a true copy OF
6] -ﬁ'ud(u:;,jud{clal opinion ,or other reliable weitten 1ad (-
cia Q[\wa&lq such factual determination by Hhe state
court shallbe admissible fn the federal coart proceeding.

State merntt 0 the Case

On May 12, 2000 Peti ouer Wigging pleaded NOt gutlty fo Sexual
assuatt of a ehild (1 Eflis Cou/u'l’y,Texqs , See State v Wio-
gins, Case NO, 29883 CR. Followting a jury Hrial Mg s was
convicted and seateniced to life ;Mpm‘swmm"r, | Teras
Department of Criminal Justice. fetitayer thew €iled a div-
ect appeal and oa July U, 2007, petitioners conviction and
sealtence were afirsed. See, Wiggius v.State, (0-0b-00134-CR,
2007 WL 200461 (Tex. App.~Waco ), ON Jaariary 4 2010 petion-
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er Wi 991N 3 filed awr't of habeas Corpus under 28 U3, C.
32354, See, Wiqqins v, Th aje,r‘, NO, 3110 -~ev-b |- (N.D. Tex, ),
On December 14 2010, the District Court denled the peti-
Hon oN the grounds that | ssues were twerhansted ia the
,é)l/\ler Cour‘{'s,.Tbo_ firat pe“‘f*zbz\l Waos dttle'ssecl due“fo
PrcMa"fure ond unexhausted Pemedies, That pe:h'«'l";'ouel’
thew $iled a second Faas4 showingt (1) vewly discovered ev-
idence that shows and prove that in light of the evidence
as a whele, weald be suf¥icient to establish by clear ond
COM\‘)I)MC{MQ eviderice that mo reasonable Cact Guder wou
ld have fond petitioner guilty of Yhe ofreuce, That Ix
2018 the Ellis Cauu+y court officials were Gred and
inidicted for their wronigz anid Corrupt fon (N Hhe courts,
Thot the lower Courts refuse to qd\,‘ udicate oathe Me~
rits ard Newly found evidence produced by Wiggins,
amd ceatinves to disMiss on auything but the Merits
of the case.

Reasen for‘ Grau-l-lwq The Wy

The Fifth Cireuit, Court of Appeals refused to ac
k nowledqe Fhot there has been xo adiudiceition 0k the
Merits oﬁpd‘["\'foz\ler‘s case il the state courts. Tn Mi-
ller v, Tohnson, 200 F.3d 274 (5™ Cir. 2000); accordingly,
Feview Is de nove when there hag been wo clear adjudi'c-
ation oa the Merits, Nobles v, Johnsew, 127 E 3d 4049,
Mo (s®Cir 1997 ); The courts Must determine whe%er

b



petitioner claiMs Were adjudicated ON the Merts by CON~
Sidering these €actors (1) what state courts have do-
Ne N SimMiler cases:? (2) whether the case Ms#ory

Suggest that the state court recognized any grou-
Nd for not resolving the case o the Merits) (3) wh-
ere the state courts opinions suggest reliance on
procedural grounds rather that an adjudication 0§ the
Merits, This 15 a fundanmewntal Miscarriage of jushee
as No State court Much less the Federal Courts have
looked at or adjudicated oa any Merits pretaining to

petitioner's case, Petitianer has shown Hhat the st
ate eourts resolution ofhis constitubonal claims

was ‘contrary to"or imvolved an unreasonable appli-
cation of a Supreme Court precedcm‘ﬁ For the simple

reason that in adjudication of petitiouer’s 5% %

ond IH® amendment claims along with the prosecu-
torial Misconduct and aHorney's MmiscoNduct alf
courts have failed to apply the law was contfrary to
federal low as clearly established by decisious ofthe
Unirted States Supreme Court, All courts havefal led
to apply the lawd of the land which +hey themselves
has Made they broKeis their own laws by doiag
all the above, For these rea S9als; o writ of certior
art should 1ssue to allow petitioners Meets to be
adjudicated by the state courts and federal courts

and the Feth C:ﬂcu:"', Court of Appea[S. ,



The Court of Appeals denved petitioner's applica-
tonfor certif caote Opappea(ab“f‘fy ON Péﬁff—'
"HDNer"S (00“0] MO‘l’fOMr.TO obta'uu a COA,L(“C]cyz.'zus’
Must malle “a substantia lﬂs}\ow{uq ofa derial
of o constitutiomal Pltqk+, LE U.S’.C.?QQSj(C)(Q):
Miller-El v. Cockrell, 537 11.5. 322,336 (2003); The
Court of Appeals denial of (Af;cml;\f.s COA was wr-
ONG,‘Pe‘HHDNer £iled a LO(h) Motion Not a Succes-
Sive ;\abeas pe+f+fou ' Even ;-PH’ Were,fhe Supru«e
Court ial Slack v.MeDoantel, 529 .S 473 484 (2000);!
None of our cases---hauve ever sugqested fhat a
priseaer whose habeas petition was disiissed £or
failure o exhaust state remedies,omd who they did
exkaus'f‘ those reMedies and r‘e.'{"umed to ?e_deml wur*},
Was by Such ac‘l't'(?u filing a successive petitioyput
afirst petition. Stewart U Martiyez- Villareal s4pra
at iy, A petitioa that has beea disMissed before the
distriet court add'ud;caf'e,d Quy elaims Yo be Tredted
as "cwy other €irst pe"rH{ou“aMd (s Aot a secoxd o
successive petition, The districtcourt dentes re-
Lel ol PPOCed ural qrowuds, a COA should (3sue.
Because peﬁ‘h‘oNef’ have shouwred the Court of Ap-
lqufs That he was dented his constitutional right;
by preseaiting exhibits A and B with the writ COA,
Pfusl‘H\e Court o€ Appeals, Judge said, petitioner
got pr’ocedur‘a(ly barred out o the distriotCourt o
UNexhausfed reMed es this 15 yottrue fotitioner

§



Were dealted because of u/ue&kaus*l‘eci and pr‘eMa'b;pe
remedies witheat prejudice, Slaclt v. MeDannel, 1303,
Ct, (2000): Since pe‘HHom er's loeJr{Hox/ was deM ssed
wrthout an adjudication on the merits the federal
habeas petition was wot o secoud or Seceessive
Pe:"t“heOM,de' atrue @O(b)MO“aN and should have
been treated as a LO(b), So the Court of Appeals
should have 1ssued o COA and od\j udicate oy
the Merits of the 6o(b) Mot on, See Smith v.8ounds,
813 F,ad (¢®¢ir, 1987)! the afforney’s teglect in this
case was serious and unexcusable. Gross Necl)ec:l‘
ond aboadoning of clieat by afforue creates an
exception to ryle, that a clieut 15 bound by the acts
of an aiftorney and alse coust tute extraord inary
Circymstances persittiug relief from a\‘)ad’qum“f Laf-
der Rule (aO(b) (6. A motion under rule Lolb) shou-
ld be 9r‘cw{'ed when appropriate to accomplish jus-
\HCQ Aﬂ(d because. pe‘H“Houe,P Cﬁd Mo‘l" ‘Pr‘e,ely Se[ecff
h;s Q’Hom[ey,bu‘{‘ Q‘Hbmve,y Was Qﬁo ot'/\('('ed by '['P{al C,our'i'.
The Sup)"e/vte Court addressed this (& Sw;f’f', Supra,
Te PerMC‘{ This | ucic;Meu{- to stand,tu It c;»H’ of ot
oraeys conduct ond the absence of neglect by -
comysel would be unjust, A Moti/on under rule (0
CB) Shou [d be ?PaN‘[‘ei,sudl (3 appr‘o/or‘c'ox"ha +o ac-
COM{OHS}\J uS'{'fce,The_ abaAldONMeu+ ch;qqgl[\[ﬁ
Q‘H‘Olwey CONS‘{';*Pu‘{‘es e)('l”ra ordinar}/ C,ir‘cums“fa/\h-
ces PQ«Y‘M;'H‘('NQ r‘ch‘e{’ 'ﬁ"oM HeJudyMeuf UA/d&(‘

9




rule 6o(b).[A] sound discretion lf\arclly comprehe-
Nds a pointless exaction of retribution.DisMissals
for misconduct attributable fo a clients atton
mey, should in solwayd penalize the innocent of
his C“euf. T’\e, Pquc CDM-Cide.Nce t'u "Hze legql 5}"
stem 13 undermined whew a ”HqQM"Hj claim 13
dismissed dueto the blaneworthy actions of their
counse| the [itigant does not have recourse in su-
ch a case unless Hhe court give him reliet Under
“H\;S CfPCUMj*PaNc&s\juS“[’(ce woufd r‘egu«'re ‘l’f\a‘l“ Me
district court and Court of Appaczls S)\Duu have
reached adecision oathe merits, Iu Younger v,
Gilmore Hon U.s, 15 (19204 this court held per cur -
lam that such services are consttutionally Man~
dated, Thus todeny Qde?ua“l'e, review fo fhe poor Me-
aws ans That they could [ose their [ife liberty or
Pr\o)%v\‘éy,becwse of unjust convictisus suchas
this case, This hope, brought abouttu 1215 the roy.
al concessions of Magua Charta} “To no one wil
we 2ell, fo no one will we refuse  ar de\ay, right
orjustice.Np free may Shall be taken or iMpr
fﬁt)/ufd, ordisseised or Ou‘HawaJ,or ex{\ed,oraxy—
wise destroyed; aer shall we go upew him,aor send
upop h .‘M,bu& by H\eu.[ggg;é%i judgMeer of M's peers,
or by the [aw ofthe land, These )o[edqes Were UN-
9!)63‘“01\1&13[6 steps toward a fu(rer and egual
appl/cation of cridinal justiee, Our owu consti-

1KY



tutional quarauties petitioners due process
aAd e9ual p»o‘l’edfoulfno‘f'k call €or proce,dares LA Oy
Mfl\lq\ “[’r:a[ﬁ wk;d\ allow are il\)(/t'dfous d!‘scc"{M{&l a-
Fions between persous,Bo‘fk egual ,or»o'fec;h'ou and
due process emphasize The central aim of sur en-
tire 'udfcfal Svai'eM.PeHH@uer has showa by Ne-
w[yi(sc@vered evidence that was fraud by Ellis
CDufq‘[’}/ Gppr'c'raxis.The New evidertce where his
trial counsel traded petitioner €or another clieat
to the IQY‘OSQCu‘l'OP.Bu"[‘ These courts are turniag
oblind eye to Wr'?qf'us claimg and are bf’eakfﬂq
the laws that ‘Hu@y Hemselves have Made . Loo M11-
er v, Johusoa, 200 F.3d 274 (5%C, 2000) ¢ see on ad-
judication onthe merits (Hn3) Accordingly, sectioy
2254(d) applies only to 1ssues that have beeg a(ﬁw
d;CO‘}ed OA{‘H\e Me,r't‘fs L& S‘[‘a‘l’e, Cour'f. Rauiew fs de -~
Nova when there has been a0 clear adjudicq*fou ol
therterits . Nobles i Johmson, 127 E3d 09,416 Gy
1997): The courts must determine whether W,'szvs
claimMs were adjudicated oalthe mep ts foy congider
1’&19 all the Cac#ors,This 13 a fundomen tal Mjscorr-
age 0f justice because no court must less thestate
courts has adjudicoted Wigginis Merds of his Case. Wi
gins, has showed that the state courts Peso‘l‘u%c'ou
o his constitutional cloim was 'é:o,\z‘fwa‘y*}/ to or K-
volyed an umreaso,\;alole, aFP“cQ‘Hou of lSL]IDf‘BMQ
Caw.r‘(' Pv‘eCe,cfer\di Forthe Simple reason that 1N acgudi«
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Cating petitioner's sixth amemd Mewt Claim, the
State courts entirely failed to apply the law per-
fain (Ng to constructive denial oF theright fo cou-
Nsel,Due to the state courts resolm‘(iou of petit-
LoNer'F sixth. amendaent claim was contrary to fed-
eva | law as clearly establ{shed by the decisioi
of the SupremeCourt, Wigqins, note that his cla-
M3 prez\u'sec[ ON Seyeral of the courts best-kuowa
decisions inthe £ield of constitutional criminal
Pl“oce_dure.[l\/t'ggfus c{id wm‘ recelye a Counsel at
his ‘f‘rial, NOr anNy other "HMe, beCouse of the above
reasons, Miller v, Tohnsoat, 206 F.3d 274 (s%¢ i+ 2060)
Uuder Texas law adenial of pelief by a court of
criminol Appeals serves as adenial of relief on
'H\e MePHS of a c‘artM[‘H\erefer‘e | due prOCess L'S’ clwze,
by xot ad ; udi coting the claims. Thepefore pe‘[';'ﬂomer‘s
J48 amendment rights uas violated. This oloae sho-
uld warrant petitiover Yo be issued a COA fromthe
Court o€ Appeals Fi€th Circuit. Prosecutorial Miss-
conduct that rises o alevel of a due process
violotien does wat reguire on oBJ’ech'ou fo be pre-
seryed for aPpeq\ uuder Texas ‘aw. Rev:’ew (ls de-
Nova whew there }\ave baeu No clear oc_{jucl{d‘_a‘l'f ON
oAl the saevits, Nobles v, Johwson, 127 F3d 409 116
5% Cir 1997)1 A petitioner s entitled to a certi-
‘(‘a'c:a‘}e O*F’ Qppea‘ab{ [Hy }Fhe Make.sua Subs‘lm{;l”t'af
SI‘LOW‘INQ of 'H\e, deuia} OCQ CoN54Hu+i6MQ( P}?M. A8

I



V.5C 22253 (c)Q). The Sapreme Court in Barefost v,
Fstelle, 463 .S, 880,893 (1483); held this Means that
the oppellant need not show the he would preva| ou
the merits bat must ‘demonstrate that the issues
are debatable QMong J‘urfsfs of reasex ;“[*Rq'(‘acbu*
rt could resolve the issue v a different MannerT:
or that the questions are ac{e9ua+e to deserye eacou-
ragemenrt to proceed further. Miller-F| v, Cockrell,
537 U.5.322,338(2003)". Therefore, doubts as to Wi-
6‘H\er‘ to iSSU?e Q CQ_P'H'C:CQ"'Q of appea[QBf“{'y 5;\0&!&
be resolved iN favor of +he appenau‘)'. Fullen V,_f&-
hason, L F34 44l gas (s¥¢ir, 1997); Buxtow v Collius
925 F.ad €16, 21a (5%, mar); Buie v. McAdory, 324 £3d
qg0 (7#¢/r. 2003) ' If a grouud was dismissed by the
Distriet Court on proc@_dum[ qrounds a COA Must
be |ssued 1¥the peﬂﬁﬂ.ucr‘ Meets the Barefost stond-
ard asto the Pracedqral c]uesh'ou,oud shows,at le asf,
Hm‘f’(j arists of reagon would Fiud 1+ debatable whether
the c]/'owud of the pe*h"l—:'cw at 1ssue states a valid
claim of o coustitutional right. Slack v. MeDoniel,
523 U.S, 473 #83-84 (2000);, fetitiouer has Made aud
deMoMﬁ‘Ha’i’ed Q PV‘;MQ facie Skow:'uq,b}/ Pﬁ%séu‘ﬁluq
CJ(M’D{‘LS Ad B ‘}*0 the courts, Fe‘l'f%‘auer th S’\owﬂc;‘ke
factual pred icote for the clain could mot have beew
clEsCDVer'ed prevfously ‘H\f‘ouqk ‘Hte. eyercise of due
diligence ond the facts underlying the claim 1f prov-
en and viewed (N light of the evidence aga whole,
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wWould be sufficient to establish by clear and con-
V:‘AICr'Mg cvideuce that but for constitutional error ao
reasonable fact €inder would have found the applicant
gufl‘fy of the uuclev*[yu'/u? OQPeMce:ﬁ\e Cour‘f o@A,aloeqlﬁl
(Fth Circurt Misconstrued petitioner's request for
author: zatjon o file a 60(b) motion, and COA To chal-
Ie,Nc}e, his conviction, Wi th the newly found evidence
SHOW{M? ‘H’Le ‘CY‘QLLC{ upou ‘Hm Coar"[’ by *Hle O\Q”(cfal of
Ell's county aud his frial couusel,as they were aot ex-
posed waeti [ 2018, QNchz,H#.‘ouep foand out 18 202( OF
Yheir Fiving and befug indicted. Pehitioner's foll OW LA G
1ssues of the corraption aud violatrons o€ theFili s
county officials and appor'»ded attorney duwinig pa+~
|+ ower's rial and false coneiction hag continsed
through oul these years with how Maay Mpre COPPdp-
ted trials and junocest individuels wrong<ully con -

Victed by these of¥icials,

(1Y Misstate NRY adver{'cuce,‘Surpr ise, orexcusable’

Due to attora ey JenKins Misstakes and Inadverfence,
,Oe‘l-:"r;'o/uer were COMUt'c‘l'ed ' By cf: u{u? pe‘l‘;‘HoueP M('s—
adVise en not excepting the plea of siy Mouths (A
county Ja‘{l and tex yeanrs probatioy, Rt i owser was
lﬂfe\j udiced by this Misadvice b}/ couusel,becou Se
pe‘H’H o er )\ad (08 Mer;‘fo'(‘fous de{‘e_ucﬁ' Pe)lr“ffouep cou-
Nsels un elCasalD[e_ Naqled‘ t's the Yeasow [Dei‘;'[’fweh
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caMe to prison.Because of counsel’s Negligenee “Ih-

ere 1s a especial need o apply rale 60(b) /t'bera\l)/. Pet,.
Fower have a sixth amendrmert r{qH Yo e{fective ass-
L‘S‘['aA[Ce a@couuse,( c{m":/\l7 ‘l’r‘n‘c\.l aucl, plmqu);u?. Mn's-
sourt V. Frye,132 S.ct 1399(a0n); Lefler W Cooper, 132
S.ct, 1370(a012); This I5 cxcusable neglect ou pet/t-

toners Part,

<2)/\lewly Discovered Evidence !

Thi's newly discovered evideuce, which by due dili ge-
Nee could mot have beea discovered in time Fo move
‘st‘ a Neld “l’r‘;&[ u.uder Fecl, R C;‘v, P 5QCb). BECC(USE_ H‘Le
evidence was nvot knoww unti| afep 2021 and this /s
such that a vew Tral would probab[)/ produce o diffreat
result, Because petitioner's courrse| traded hitt tothe
prosecator e onsther cliext Alf of the Ellis Couaty
officials were €ired and indicted for Wrong doings,
axd th ey did the Somethiag Yo Wiggins iu avee, Quited
States v Newel(, 315 F3d 5/0,5/5&5(5%(?,%200&)2
StrioHard v. W st'wc) tou ,1 oM 3 ¢, D52 0‘?8’4!),’ Foiti-
+oner did not Move Gor new Frial under fedR.cu P59
(b) because he did not know about this ot Hhe Yisne of
Hrial. This de prived petitioner o€ his “ber‘b{ and the
coONvieh on was u&Coms‘Hﬁ'ﬁ’oua((}/ unCarr to hs rie-
hts as regurred by his s amendment rights, Thi's
ColiFl/ct of tuterest that springs wot GorMiltple
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cliemds repreSau%crl'{ou,bu'/'proM a con i et befween
the atorneys personal interest thaw that of his cl/ent;
A showing that an actual confliet adversely afcted
counsels performance 15 wot only unmecessary, (t 5
ofier an iMpossible task as the court emphasized ix
Ho«“oWay Ve Ar"l(qus‘crs ‘ Qg s.ct 74 (“ﬁb’)," bu‘l’ ‘Hie cliest
Yakeshe inpact ofthis illegal con€lict athaud. Half-
leld v, Scott 306 F3d 223 230 (%01, 2002){ United
States v- qul,aoo F.3d aba C@*“C;w,looo%‘ Unic ted Stales
V. Cronie 1 oK s.ct, 2039 (1984); Tu re Sauta Fe Taitl, Corp,
272 F.3d 708,710 (5%c/r a001),;

(3)Fra ud Misrepresen {"ah’ou) or Miscondact,

Tke ‘C(‘aad upou \H\e Cour\“' B}/‘Hme dq’(equs ;Al Elfr'j
county, Texas and court appointed attorney. whether
heretolore denominated iatrisic orextrisic s a Mis-
representation of petitioner's covnsel and misconduct
by the Pr‘osecu'far‘ P ;[/esml and should be set asdde,
For the prosecutorto coma ot €raudulently prosecuton
lal misconduct ts a dis?mce to the Teras anwd Un(ted
States just fee System and to the constitut;on Under
L0 (Y(IXNdY(3); This rule does not [Im(Fa courts
power to set aside a Jadgment for fraud aponThe
Lou r+, See LO(b) 1-3] Pedroza v. Alp Jomas Adtoe MQN,INC,,
304 ER.D, 307, A court cannot depm'de, aﬂf:?ﬁouep
O(—\ ;h‘s _‘)udc;Meu‘l' W:‘ku‘l' a PPOPOJ\ }IQQPr‘N9- Adz’sfm'c"f

/G



Court musd reserve Such Strong Medicine for {nstorces
where the de: aulting party’s aisconduct s carrespond-
l'/Uq[y eqp7zﬁ9us._ IM Cq“bra‘f ;MQ 'H1e, Scalcs ‘H‘\ed‘ud?e Sl\
ould CQPe-Qtu balance the poltOCy ‘Fauom'uc? adjudz‘Cq~
tion onthe derits with Competting pblities such as
the Need to Maintain wst tutional fM‘{e?PH}/ and the
desirabi Iy of de'fe.rm'zu? future Mg conduct, Shep-
herd v, ABC 62 F3d /4-69! The inherent power
encompasses the power Yo sametion attoruey or party
Miseondact and includes the power to exder adefaylt
jUAQMerl*, Fr‘audlex;ﬁ wl’\éf’e a’H’ame}/ lc(’oz\tsloireo[ Wt"fh'“ie
pY‘tDSe‘cl:w('or\t;['o Yrade p@‘f'E“UoAcer Wiggius for another ¢l-
tlent, The iwvolvement of an atterney as a oS cier
ofthe court in a Scheme Yo frade a client should cer
‘l‘a;&l\y be Considered fraud UPOAI the court, ‘1771213,
Jenskins and the prosecutor deliberately traded petit-
[oNer for austher client thew both of them partieipated
(K the Fra ud, the comviction should be set aside and
disMissed. Bmpuiuq with the aduministration a\cjus-
Hee i a manwter indisputably shown here involves for
More thon an :TNJ'ar'}/ o a Sft\!qle, /H}qma‘ﬁ s Wroxg

a ?_a:'u s¥{ ‘H\Q ;MS‘H*I‘u"'l'DN seﬂL wp f’o-lpr*o‘fec‘l’ ond Safe -
guand #\Q Publ fe, fNS‘H#Lu‘l‘:' ONS fM Wh[ch (‘mud canaoYt
CDMPIQQQMHY be tolorated CouS;'s‘femL(y With order ol
society... The public welPare deMands that the agen-
cies ol publa'cjuéTzée be sot se iMpotent that they
Must always be xute ond helpless Vietims oPdecepf,'o;,,__
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ond fraud.
(Lf') Tud?p{e_u ~{—' Rel iew(‘ Ff‘oM Tudci Meu‘f’i

For +he %reqoiug V‘easo&l,‘[‘ms houorable court shoald
Se*l' aside ‘fhe\iaqueM‘f" because therefore ﬂ\eJudcf-
Mextt (s void and redress, 4s pr‘ov(dad in Fed R Cly
F? [0066) ‘H\O& (0¥ MO‘H&U au‘cl UPON Such {em/\(s ag are
JusT, they May relieve o party or a legal representetion
‘C/‘DM Q *C{Na\ Judgueu+’ of‘dcr" orpmce,acl a{/\zc/,__

&n) AA[V Other ReaSoN Tus{{\%/{;\@ Re“ep.‘
SeM“fe,MC;N(?.‘

Due +o the €act that petitiouers counsel did not odvise
hid of his SemleNciug expesurel‘%qf petitioner could
get a iz sentence, Had /Oe‘H’rr‘Mer Known this he wo-
uld have ex ce,:nlecl ‘H\e'pfeo of Six Monthsa cow\nL}/
and ten yrs, probation . Also petitioners counsel did uot
ofgjec‘f to hig Seatencing 1o L€ 1u ,amn'sou,gm'%h V.
Un, ted States,34s F. 3d 545 (3¢ ;2003); Douy/as U,

W wowrioht, 724 F2d 1532 (11°C) r. 1983)¢ Unider ULS. sent
eNCiNg quide lixes Manual 3oL 2.206)(MNée): PefH-
‘Hoker was gtven a Wrong sextence, The distnatcoart
of Ell.s co UN""}/‘T‘LXQS ecred 14 Treat: N9 pelitioner's,
Tex. Ponal Code Aun 3 22,01 (@ 3, assaolt tonvietion

| &



as an ‘o qqravated felowy Uunder U.s, sentencing
7u:c‘e“;\le3 Manual 22L 22BN as 1T was xot
a criMe of vailence under I8 u.s.¢C,s, §/6 N a/\tc[‘l%us
was wxot ax aggravated Felauy under §us.cs, Sn.01(a)
(‘!3)0:): Because the 0fCence deseribed I N Tax. Percal
Code Anui, 3 22.01(a) (1) could not beclassi€ied as a
felowy under erther state or €ederal law, the prior Co-
Nviction did not Sa+r's$y (8 Us.c.5. 3)6(b)s definit oy
{ora erime of (/fole/uce,,‘ﬂna equJevej erchanee Megit
was eror, U’NH&C‘ States i V(’[[cqqsvHerNOMdcz.,[é[og’
E3d 374 (5%6". 1006),' The dis+s (et court evred Qp/ﬂ»
lyrug ont eight-fevel Senteneing eulﬂOMCeMeu‘“["becaasa
f)eﬁﬁouer was not or has Never been CO?(IU:Q;Eed st a ‘
f)r'[or conviction, S0 ‘ernefore, 1s pot o erive o€ Violoce
as defindd for this purpose by the Uu ted States seat-
e/\[C;Nq c?u:‘c[e,“/Vestso accordfuqu pe’i’f*[’fouep's CoN -
Vf(‘;h'o/(/ should be set aside., BeCacese_Po:Hﬁ'mer was
CON Ut'dadrbquase_ ‘+he prosecu‘for used a ;Jr’:'br assault
Clﬂom?e,’lllo'f‘ a conviction, [Posecutor could o,ul;/ use q
prior conyietion to enhance pe;H Honeps Jenterce to
,'e,(,/e_[._e"qh‘('l Therefdre, Vc'ofa*Hug, petitioners legal rights
as wurell, plus ‘Hled'avy oave petitioner a |12 sentence,
&0t aggravated 14 this was not broaght up i the
trial, The gurors or 'H\&J'adc;e., Noy prosecutor proxon
nced axything during trial abeut thes being an aggr-
avated seaterce, The cour"fd'as'f addedthis affer
court was over Th(5 Made the Qc[»?mudce_d qsscau‘r‘l‘,
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Hleqal and void, United States v.Booker, 543 U.S.
29.0, 125 S.C+ 738 (2068);

((A(:ﬂ Tr‘adfmq Clients:

Pet i $ioner's counsel traded him tothe prosecu‘}—or
ﬂar O\AI D'HLCP Cl feM‘l‘.Pe“"r'ﬂoMer"s CoaNsal ‘}‘r’aded ”U[:é-
C}'ENS\ to ‘Hse pwasecu+or fltl C)rc(e\" 4o brfmq 11:5 Lquyﬁ
ch;”cHeN‘l" back en appeal and i Front of Judge
Kuize. United States v.Newell 3t5 £3d 5i0 515-22
(5% i 2002) Petidioner's counse | implicated one de-
Londaut IN order to abtain acquittal for anothen
defendant see Strictland v, lxlask(uq'l'au,.lolé 3, ¢1.
3.05;7\(201843{ Sfrz‘c"Hauci c}auqe, Qal O‘H’or‘Ney's conflict
of Interest that s,om'uc; NOt from Mu H'z'ple cliewts
Fepres entation bat afso from a conflictbetweed
the aHorney’s personal inferestand that of hiscl-
leath A sertous risk of fNJus+ice infects the trial 1+
self Johwnson v.Zerbt 58 S.ct. l01q(1a38)! A show-
fNy that actual conslict adver‘seiy aflecthed couvnszels
perforManice 18 uNAecce ssary, tis often au FM-
possible task as the caurt emphasized N Halloway
VA Aarkauses,qg 8. ¢+ 1113 (1978): Laerectiventess
is also presumed when counsel ‘actively represented
conflieting iN'l'ere,s%\j United States v Cronic Jok S,
o+, 2039 (1a9%); Hatfield v, Scott, 300 F.3d 223 230 (5™
Cir, 2002): Haes v. Cain, 272 F3d 757,761 (s%Cir, 2001 )1,
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This 15 also anN Fraudulent prosecutorial Mis conduet:
All the of¥icials in ElNs County court were fired and
iidi'eted for their werongfully Misconduct, This cor-
rupt court convieted alof of people with all +h(s
CDW‘upHoM over the years before 'f'hey Were Cau qh‘l‘ I
the act But petitioner could mst get proofafthis,
Not even by due diligent until mow. But the Fi¢th
Circuit Court of Appeals refuse Wiggins,when he
Wrote to get copy’s of his Exhibids A+B wh{ehpr‘o{)%
this, See Appendix A3 4AY

(6)(3) Anders Brief!

Trial counsel, as petitioner's counsel on Appeal fall-
ed o comply with the Anders requirements for €il-
INQ a mok-Merit brief where there were contivaos arqu-
able issues, See Robbin U State 152 F 34 1062 (4%Cin
1997): Loftou v. W hitley qos Fad 985 (s™¢ir, 1990);
As stated in Auders v. Cal; foraia 386 U.S, 738(1%7),
Counsel should have supported the first appeal o The
bestof his ability, Appellate's connse| abandoaed
the peHHOMe_r and his appeq[, See (lotthr‘, Courtof
Appeals, Waeo Texas)' N o, |0-0600(34~CR., Fuitts v,
Lucey, 105 5.t §30(1985): Joshua V. Dew + 341

F ad 30, g1 (B Cir 2003): Because peﬁ*l-{omer‘:s
counse | Eailure o raize the coustituhionalty d e £~
ective service of the biased jurors roseto alevel
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of prejudice. Strictland Supra! Bell v.Quinters,
|25 S.ct, 2240 (2005); Counsel was (nef¥ective onl
the implicit suppositation that he Kuew the jur-
rors were bt‘qsedl yet he faled to ObJ’ ect o 'fiutr
prese nce, Strictland v Washington, 104 s,ct. 2052
(9s#) LocKhart v. Fretwell 113 s.et. 8381 Nix vilthik
eside,, 106 S.ct 988-59: Connsel's fatlure Yo chall-
eNge the E,‘oajurors was ineffective assistance,
Virgtl v Dretke b E3d 5ag (5%¢ir, 2005);

(6) (&) Ex per+ Witxess::

The alleged admission of the chi [dsstatement vio-
lated the confrontation clavse oF the U.S, Const, a-
Mend., Vi, It was Mouths that elapsed between the
S uppes:ed event IN guestion and ‘the childs al leged
sfatement, This would have allowed for distortious
OF Facts from COQC}I;N% confusion of facts and fanta-
5y or siMple defect w MeMory to affect the trustwor
thiness of the staterent: The five-yearold child's
Statement about her qm/ud fathers a”eqed Sexual
abuse, months after the alleged event allowing t-
Me for confusion orFabrication awd alfecting theiv
‘I'Pus‘\'WOrﬂ\'u\(esg'sa ‘that their adttission Violated the
corfrontation clause, Nurse Caldwell was net wo-
rk fN9 Ffor Cooks Hosfs:‘fql Center tn Fortporth Tex as,
bu+ was work fuq as a schoel Atursge a'f the ‘HMQ She
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Said that she did the LE.XOMlMd‘lL[ON ‘of the child was
done, were the child wewf to school in Red Dal Texas,
"H'US iS5 CONS Lc[er'cd as Exm‘raordcuary Ct f‘CUMS'Fches‘
The Uniited S%afe_s Court af Appeals, le,uH« Circurt
reversed oa E’x%mordwary Circumstances, Tufanls
are alse Saqu’a(:om“l'[y MoPe 'tKely todelicve a dist-
orted recollection. See Maryland v. Craig, 497 0.9,
831,868,110 S.ct 3157 (1990): See also Johu R. Christ-
IONSeAl, *H\e testimony ofa child witness! fct, fa-
N‘{‘aSy cnlud the influence of pra‘f'mal tNJre,r‘wews 62
Wash. L Rev, 705 709-11 (1987} Petitionec, nor the Co-
urt of Appe.q[s Cor the Eiqhth Circu/t see how a
flve year olds “recoll e,cho/d of anl eveu‘lf +that hqy.
pe/ue.ci Months earlier can be considered so inhere-
N‘*H +ru S‘{‘wor‘qu, Retditiower aud the Count of Appeals,
Er k‘HL Civeat believe that even 1€ Hthe less exacting
Scrm“hwy of Brec_M— were the applicable standard,
reversal of Wige/xs convietion would stll be ap-
| pV‘of)ma‘l’e, See Reed U, | jalackcr‘ 19¢ F.3d /058 (3t
Cir, 1999)!

()(5) Actual TanoCeNnce!

In coses of actual innocence the actual {nno-
cence exception also apply to ,Owocaduna lly deaalted
claims. Where a discovery claim as grounds or reliee

Ma Prevy Ve Car‘rie,r,”T? WS, 475! Botitioners counsel
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Were Inaduvertence CONsttutional iNeflctive by tra-
dceuq petiti oner teo the prosecutor for awother client.
If the pv‘ecedul"ai default (s the results o€ covw-
Sel the sixth amend. 1tself reqaire the responsibrirly
for He default be ;Mpu’rcd tothe state which May
Not conduct trials at which persons utho face inca-
rceration mMust deCend themselves mithoat adequ-
ate legal assistance. The cause and prejudice
test applies to procedural default on appeal. That
Sateguard is the w?’?kir te eflective assistance of
counsel, may in a particular cose be iolated by
clenl an E.Sof‘a‘fed error 8F coun 5@[, }(’ *H'\q.’r evvor
Is sufficrently ec/wegious ond Pre‘jud{cfa[ﬂuﬁed
States V. Cronie 4l U5, 648 657 aL2o (1984), See al:
50 Strictland V. Washugtou 466 Us. st CA3-(A6 !
Iy an e)chrqordqury case where a constitutional Vi
olation has probqb\y resulted 18 the conviction
of one who 13 actually inwocent, a federal court Moy
gront a writ or 0(b) Metion even Iy the absence of
a showiug of cause for the procedural default Un-
Hed 5+Q+€S 5(,1]3)"8/(46 Cowr‘+, I.N. an Opf»{{ou by OLCO,lb
Nor, Bur'c?eri\l\[hn"‘l’ﬁ, Powell ,RehNgu}d— : That the attor
Ney's ervor amounts To @meflective assistauce,
IN Uiolation ?“p‘H\e Sixth Amead, rights. The “cause.
ond ‘prejudice formula of Wainwnight v Sykes ts wot
dispositive when the Gmidarental fairness ofa pri-
soner's conviction (s at tssue. Even occepﬂmc[\ the
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\/a“dHy of +hat test “cause 1s established where
Q procedural de Cault resulted from counsel’s tnadv-
ertence. The errors at trial created prejudice and
“H’\ey (Nor\/(ed ‘Eo peﬂﬁbuer"s ad‘ual and ‘S’ubsfaﬂ'[‘t‘al
dis advoNJroqe,liNPec‘qu his entire trial with error
of constrtutional di Menisions, The very aature of
the writ de mands that 1t be admiatistered with the (y(4-
tative and Flexihility esseacttial Yo INSure Thal Miscar-
riages o-Pjuche within tts reach are surfaced and
corrected. Harris v, Nelson, Supra, at 2913 All the o1
crals (N Ellis County were corrupt and was @

Lired and udieted,
Conclusiont

For These reasens above a certiorar: should lssue
to review the Judgament and unadjudicated OpI DN
of the courts, so justice can be done in this case,
as \A.I:'Qc]z'/\lﬁ rhas beew V\!CAH‘I‘MQ for 19 yrs. ‘Forhjusﬁc)e
to be done, Martin Luther King Jr, oNce gusted

ajuﬁ"f«'ce de(qye_d \'Lﬂ M&jushﬁce a“\‘ O\llﬂlnn‘s f5

‘f'ruelbe/cause lAlichf‘Als ['1&8 hac\ No\'susjr;c:e QTQ“,

Proxyer For Relief:

Where {o re, preﬁd-ses., QOMS'(dered, 709,“{*(‘ T oner prays
this Honoerable Court follow the Texas and Ui ted
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States constitutional obligation to hereby grant
petitioner's certiorari and Facts and laws of the
/de (PUrs Qau‘l‘ to state COC’Q‘ {ederal code and the
United States 5upr“e,me, Court Preced an T ml;/uqs
that r‘ec]uire such a reversal and de claration o€ ex-
oNeration ou qll charges. Pt oner seefs rele-
ase from his illegal restraiats aud proys This
court qr‘a/\ﬂés his reMedies Su,ﬁ,p@r“fe.d by law.He
alsoe prays for aay other relief which this court
deems jus‘r and propet under the circum stances,

Respe ct€ully Su.bm' tred
Het’l)er‘* [_; \/Ja'qefnuj

Horhe® o, Waggiua.
(entificate of Service!

I Hewkeﬁ\z\l{c]qfMS,.pe‘ht\Ho/uer; here by Cer*('fﬂ/ Yhata
true and correct copy of this %Pec}oiuq certiorar,
Wi th Facts and low has been Mailed to all pqwh/‘s

lfAI ‘H’Lrps pV‘OCQECH/\(Qﬂ ON ﬁ\f‘ﬁ H’\E fgli dcxy @Pﬁiqfeb.
045, '

Reﬁpedpully Subm ( tted

Mferbent L. W IIQ?I.A/s
Nodeedt . 1.cgpiine

Qb



bruSwern Declaration:

L Herber‘t Wigqins T.D.LT ﬁom?owro be'\wg prese-
NH N carcerated at the Gib Lewis Unit of the Tex
as Dapar+meu+ of Crimiaral Justice in Wloodvyille,
Tekas do declare as follows:

(1) That T am u\tcarcera{'ed N Hi L\Se_cureff}/ Buidiag
at Gib Lew:'s Unit 1a Woodpilte TX.because of o
‘Hﬁrea‘& ON M}/ II(C by O"H'\ef‘ INMQ'['E,S

(2)Because of this T ax unable +o ge_Jf anN (NMate
trust Coud accoant read out +o send the Howorable
Court,

(3) lha“f declare under penalty of perjury aud
urider 28 U.s.c. 3 1746 and VHCA Civil retted ies, pra-
C‘l’! ce Code §‘§ [32. Oel %+ 132,003 that 1 anm unrable +0
Povy the costs and ﬂm% the aboue (s true and cor-
V‘ﬁc+ Executed onl “H'us the 18" day of Feb, 2025

Respectfully Submitted
Herber+ \/\ltqq;t\ls

Dfygima
Date. Feb. 18,2025



