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- Gaser24-3230; 0116612625 DBkiEntry; 7.1, Page 7of 15
i Case: 3:20- cv-08327-JAT Document 60 Filed 06/16722 Page 16f6

INTHE UNI! EED STATES DIS’I‘RICT GOURT y
" 'FOR THE DISTRICT OF. ARIZONA

Gerald Vaughn Gwen, | Ne.CV-20-08327-PCTIAT
Petitioner, . | ORDER '
- ?ittomey General of the State of Anzona, et . 1
a
Respondents o ‘, f

L

] Pendmg beforc ﬂns Court 8 Petmo‘ner s Petition for Wnt of Habeas Corpus filed
16 - pursuant to 28 U S C § 2254 (“Petitmn”) The Maglstrate Judge to whom thls CASE Was:

A ass;gned issuea Report and Rccommenda‘twn (“R&R”) recommendmg that the Petition be
.' . denied, (Doc 56). Petmoner filed bbJGCtl()nS to the R&R, (Doc 5’7) Respondent rephed

)il o the obJectlons (Doc 58)
Revxew of R&R

the district judge must review the magistrate judge’s findings atid recommendauons de
I vovo if vbjection is madg-, =bu’p.n9t, :Qﬂlem;ge_.” United States v. Re_yna Taopia; 3,,28 F.3d

oo o ==

‘ This Court “may aceept, reject; of modlfy, in whole or in part, the ﬁndmgs or |
I recommendatwns made by’ the magistrate Judge # 98 U S.C. § 636(b)(1) Ttis “clear that |

{' 1114, 1121 (9% Cir. 2003) {en banc) (emphasis in original); Schmidt v. Johnsione, 263 |
| . F.Supp.2d 1219 1226 (D. Ariz. 2003) (“Following Reyna -Tapia, this Court-concludes that
de novo review of factual and legal issues is requlred if objections are made; ‘but not
| ; otherwise.”™); Klamath Siskiyou Wildlands Ctr. v. U.S. Bureau of Land Mgm, 589 B30 |




Case: 24-3230, 01/06/2025, DkiEntry: 7,1, Page 8 of 15
| Case: 3:20-cv-08327-JAT Dotument 60  Filed 06/16/22 Page 20t6

objection.” Thomas v: Arh, 474 U.S. 149, 149 (1985) (emphasis added); se¢ also 28USC.

sII' and recommendatmn] to which objeetion is made
specific obJecuon denovo. ’I‘he Court notes that at page : 2 of his objecuons Petitioner states

10|  of the 53-page R&R de novo based, on thls global objection. Accord Mamn . Ryan, 2014
WL 5432133, *2 (D. Ariz. October 24, 2014) (¢,..when 4 ; petmoner taises a genetal

to review 1t ) (collectmg cases); Warling v. Ryan, 2013 WL 5276367 *2 (D, Anz
September 19, 2013) (%A general objection has the same effect as would a fanlure to
object”) (internal quotatxons afrd citation. Ommcd) Thus, Petitioner’ $ general objechon

il at 1121. As a result, this general objection is overruled and the Court will tum to
19§ Petitioner’s spééiﬁé objections where the Court can dis_:c';:emi%’ﬂlfem, .

20{ 1.  Default

The R&R concludes that Rcspondents have not failed to defend this action:
| therefore, Petifioner is not entitled fo default or default Jl:ldgln¢1’1t. Doe. 56 at 9-10).

ol The Court notes that the Notes of the Adv1§gl;i' Commutee on Rules appear to
€

44 suggest a clear error standard of review: under Federal of Civil Procedure 72(b), ¢
S OF ADVISORY COMMITTEE ON RULES—

Campbell. Fed. R, Civ. P. 72(b), NOTE ,
Campbell v, United States Dist. Court, 501 F.2d 196, 206 (th Cir. 1974), cert,

1983 citin
' denied, 41% U.S, 879 (The court “need only satisty itself that there s no clear error on the
face of the record in order 'to accept the rccommendatlon ). The court_in Campbell,

. however, appears to delineate a staix d of review s
the motion to suppress coritext. See Campbell, 501 F.2d at 206-207. Because this case is

v Reyna-Tapia on the statidard of review for an R&R..

-2 -

1 [Magistrate Judge’s] r;ecammendaiiéns to which the parties object.”). District courts are |

. not required to conduct “any review at all . of any issue that is not the subject of an |

that he objects to the entirety of the R&R The Court is not ob[agated to review every word' :

- objection to-an R&R, rather than spec:ﬁc @bJeCtlons thie Court is rehewed of any obligation. ]

sannot 0vercome this Cireuit’s en bunc case law that this Court aeed only review de novo' |

factual and legal issues to which there 1 is a spexific objechon See Reyna-Tapza, 328 F; 3d'

fing .

specific to ma strate judge findings in

not within this limited context, this Court. follows the Ninth ercmt § en banc decision in |

1| 1027, 1032 (Sth Cir. 2009) (the district court “must review de novo he portions-of the {

' §636(b)(1) {“the court shall make a de novo determmatlonof those portions of the {report |

Accordingly, the Court wﬂl rewew the portlons of the R&R to wluch thereisa

g aneemy o et
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state-court proceedings.
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Case: 24-3230, 01/06/2025, DkiEnfry: 7.1, Page § of 15

| Case: 3:20-cv-08327-JAT Document60 Filed 06/16/22 Page 3 of 6

‘ Petitioner objects to this recommendation. (Doc. 57 at 9). The Court has reviewed the
' relevant filings in this case and agrees with the R&R that Petitioner is not entitled to default.
 This objection is overruled,
"I Factual Background |
The R&R summarized the history of this case in state court. (Doc. 56 a_t' 1-5). While |
Petitioner objects to the accuracy of the state court’s recountmg of its own proceedingsand
" findings, Petitioner-does riot specifically object to the R&R’s summary of what tranispired '

in state court. (See Doc; 57). This Court accepts and adopts the R&R’s recgutiﬁg} of the

In short surnmary, Petitioner proceeded to a jury trial, pro se with advisory counsel,

and was convictéd of identity theft, credit card theft, theft, fraud and forgery. (Doc. 56 at

2-3). Péitioner was sentenced to 5 years incarceration. (/d.). It appears Petitioner has

completed his sentence, but tio one argues the Petition is moot,

IV. Habeas Petrtxo*n .
The R&R quoted the "élai‘r’rf_ns-rai.s‘ed in the habeas peﬁﬁon_.. (Doc, 56 at 5-7). The

R&R then endeayoted to summarize that narrative into grounds for relief. (Doc. 56 at7-

8). The R&R summarized Petitioner’s claims/ground as ‘fé'_llow_s:

- Ground 1A — use of perjured testimony at grandiury 4

- Ground 1B — insufficient evidénce at grand juryz

- Ground 2 ~ improper vacating of preliminary hearing .

- Ground 2B ~ inadequate notice and right to counsel at grand jury

- Ground 3 - séarch and seizure upon arrest. ‘ ‘

- Ground 4 — search and seizure of car, residence and tyuck _

- Grouind 5A ~ procedural defects of (1) insufficient indictrent, (2,
prosecutorial misconduct in arguments, (3) variance from the indictment, (4)
verdict not unanimous, and () denial of acee,'ss_to@xculfpawry evidenice

- Ground 5B — insufficienf evidence of (1) theft and negotiation of
checks, and (2) certified proof of loss from'credit card ;

- Ground 6A — admission of false evidence, -unauthenticated records,

incorrect legal decisions and denial of evidentiary heating

- Grouinid 7A ~ gvidence tampering

- Ground 7B — Brady violations

- Ground 8 — denial of substitute counsel

- Groutid 9A — judicial bias on relationship . s

- Ground 9B - judicial bias based on rulings on: (1) March 19, 2018
order on motion to dismiss/suppress; (2) unauthenticated computer records;
(3) filing of motions for a change of judge; (4) failure to disclose; (5) check
recotds; (6) prosecution’s improper arguments; and (7) Petitioner’s motion
for acquittal.

-3
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Petitioner objected to some of this summary, which will be discussed more fully

' below.. Otherwise, the Gourt accepts the R&R’S charactétization of the claims in this case. |
. ¥V, Unexhausted and Procedarally Defaulted Claims

The R&R concludes that Grounds 1B, SA(4), and 9 are uniexhausted and defaulted,

without excuse, and must be dismissed with prejudice. (Doc. 56 at 16, 19, 21-22, 24).
. Petitioner generally objects and states that he exhausted all his claims.” {Dog. 57 4t 9).

Hoiwever, Petitioner does not offet ariy specifics 4 to when in staté court he presented
these olaims in 4 procedurally correct mantief, (Doc. 57 at9-1 1). ‘The Colrt agrees with
the R&R tht these claims aré unexhausted and this Coust cannot consider their tmerits

unless Pefitioner shows caﬁsé-aﬁdpmjudice ora ﬁmdarnental rmscamage ofjustlce/aetual |
ihnocence to overcome his failure to-exhaust. The Coutt finds the R&R correctly stated
' the law governing these exceptions to the exhaustion reqlgirement, {Doc. 56 at 22-34) and  ;

Petitioners objection (Doc. 57 at 14) that the R&R incorrectly stated the governing law is

ovérritled.

relianice on the state court record/decisions.. (Dog, 57 at 9). Petitioner argues that the state

1 court’s decisions do not reflect what actually transpxredm state.coutt. (Id). Under 28
 U.S.C. § 2354, this Court cannot review the state court’s r:éeor:d or decisions dé novo, nor
. could the Magistrate J udgein ﬁreparmg the R&R. Thus, the R&R’s reliance on and ¢itation. .
Il to the state court’s decisions was appropriate afid this objectiot is overruled. :
The Court accepts itfhe'R&R"sf determination that Grounds 1B, 5A(4); and 9 are ‘-

- unexhausted and defauited, without excuse, and must be dismissed with prejudice.?

. 2 Peiitioner objects to the R&R’s characterization of Ground O as judicial bids;
Petitioner indicates he intended to argue an ma;g’froi&na;g exercise of judicial power. (Doc.

, &R that the closest legal theory to the words -

' Petitioner is using (notably Petitioner offers no oitation 10 any law discussing judicial use |
pee _

57 at 13-14). First, the Court agrees with the R«
of power as.a cognizal eory) is judicial bias, But regardless of how Petitioner intended
to cast this claim, this Court’s conclusi t th 118 untexhauste

inchanged. Thus, this objection is overruled as itr¢levant to. the decision.

ik -

' The R&R concludes that Petitioner has not skiown cause and prejudice or a |
I fundamental miscarriage of justice. (Doe, 56 at 24). Petitioner objects to the R&R’s

on that he claim is ufiexhausted without excuse is

A S
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Case: 24-3230; 01/06/2025, DKEntry: 7.1, Page 11 of 15

I Case: 3:20- cv-08327-JAT Document 60  Filed 06/16/22 Page 5 of 6

Il VL. Remaining Claims |
_ With respect to any claims that Petitioner exhausted before the state coutts, under
| 28U.5.C. §§ 2254(d)(1) and (2) this Court must deny the Petition on those claims unless. |
* “q state court decision is contrary to, or involved an unreasonable application of, clearly
' established Federal Jaw”3 or'was based on anl unrédsonable deterinination of the facts. See. :

Lockyer.v, A}zdrade-, 538 U.8. 63, 71 (2003). Additionally, “[a]n application for a writ of

| ‘habeas corpus may be denied on the mérits, hotwithstanding the failure of the ‘ﬁp“pli"caﬁt fo

exhaust the remedles avallable in the courts of the State.” 28 U. S C.§ 2254(b)(2)
At this point, Petmoner nakes two addmonal global objections. (Doc. 57 at 13).

Fnrst, Petltloner argues that the R&R subcategonzmg hlS claims violates his due process :
vnghts (Id) As discussed in footnote 2, the Magistrate Judge in preparing the R&R

attempted to analyze Petitioner’s words as legal claims. The claims i in Petitionei’s Petitioh

span 10 pages, but only ground six contains a legal citation, and it is to a state case fiot a

federal one. (Doc. 1 at 6-15). By P,eit’itipner'faiﬁng to offér ary legal suppoit for his
arguments, the Court must either deny relief with no analysis, o determine whether there
is any legal support for the factual theories presented, Thete is fio due-process violationin |

|| the Court researching the claims to the best of its ability. Moreéover, it his objections;

Petitioner offets no alternative legal theory to support his factual allegations. Eof all of

these reasons, this objection is overruled.

‘Next, Petitioner argues that it is: inconsistent for the R&R to determine that some |

claims were éxhausted and some clainis remain unexhausted, but procedurally defanited,

)l in state court. (Doc. 57 at 15-16); The R&R is le‘gally correct that some claims may have

been exhausted in state couit whﬂe other claiins have not been exhausted in state ¢ourt.

See, e.8., Bradford v. Davis, 923 F.3d 599 {(9th Cir.2019) (fmding some clalms exhausted

and some claims unexhausted). Accordingly, this objection is overruled.
At pages 24-51, the R&R discusses the merits of the remaining grounds in the

3 Further, in a l in; “Federal law” the state courts on
D o .70, 74 (2006)

1 with Supreme Court case law. See Carey v. Musladin, 549 U

- 5 -

ly need to act in accordance |
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Case: 24-3230, 01/06/2025, DKEntry: 7.1, Page

] cCase: 3:20- cv-08327-JAT  Document 60  Filed: osnetéé Pagé Bof 6

|| Petition. (Doc. 56 at 24-51). The R&R reviews certain gjte'dndfs de novo. (See e.g., Doc. |
. 56at2%). Ultimately as to all remaining grounds, the R&R determines that they are sither |
| without merit or that the state court decision was not contrary to or an unreasonable
application of clearly established federal law or an unreasoriable determination of the facts, |
'? Petitioner makes no specific obJecuons to this pomon of the R&R and the Court accepts |

i pagcs 24-51 and the conc]usmns therem

Canclusmn

Based on the foregoing,
ITIS ’RDERED that the Repott afid Recommendaﬂon {Dac. 56) is accepted and

'adopted The objections (Doe¢. 57 are overruled Grounds 1B, 5A(4) and 9 of the Petm()n_ B
are dismissed” with prejudme, the remauung Grounds of the Petition are denied wn;h |

’prejudlce, the Clerk of the Court shall enter Judgment accordlngiy

IT IS FURTHER ()RDERED that pursuant to Rulg 11 of the Rules Govenung
""" ﬁles an appeal the Court denies issuance of a

see Slack V. Mc Dam_el-, 5;2,9 U,,sé 473:,.48.4 _'(‘_:_29”)__,, and Peu..uoner has not made 4 substant_lal_»
showing of the denial of a constitutional right, se¢ 28 US.C. § 2253(c)(2):
Dated this 15th day of June, 2022. :
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determination of probable cause because lie was not provided a

Case: 24-3230, 01/06/2025, DktEntg 74, Page 140f15
3 “Hil age 16 0t 53

ase; 2 7:1, Page )
v-0832 ed 02/05/22 © Pa
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 Appeals observed:

admits thaf the transcript wis provided 1o his original -public
defender- and ultimately proyided to him-and he fails to explain why

i
H

(Exh. GG, Mem. Dec. 1/14/20 at 8, n, 1,) fPeifitiﬁn'efr‘QrOfots nothing beyond his bare

| assertions to overcome the presumption of cotrectness that attaches to the conglusion that;

the required special action was a0t ﬁled See 28 U.S.C. § 2254(e). Cbnscquent‘ly, the]

undersigned finds it was net,

B authofity” to suppbr-t such assertions, See Benneit, 392 F.3d 584-585.
124 ' '

134
14
is ||

independent dnd adeqitate grousid.

b, _Ground SA(2) - P.-q*és-ééntqr*Miscbnduc'tj,.re'Axsjf-“mehts .

o}

engdged in misconduct during opening and closing arguments. In the Petition, Petitioner ]

|l Doc. 1'at9(A), 9(B).) This references the folléfwing pottions of closing arguméﬁf::'

5 i

identifies one incidenit of misconduct. He complains that the prosecutor made amblguous; |
remarks” and asserts that in closing argumerits the prosecutor argued ““thie state cairiot]

" prove charge of theft...We ate not charging that the defendant stole check.” (Petition,

. One of the things I want to clarify is the defendant is fiot
charged with stealing the checks. That is not a charge. He wasn't
charged because there Wwas just mo proof, You heard Mr, Dimlet
indicate he didn't know when the checks were stolen,

_ It's a reasonable infererice that -- that he stole. the checks, the
defendant stole those checks, 'cause he had access to those checks by
his own testimony. It camé out in the testimony that he was there arid
had access to the corporate office, to the restaurant's offices both
night and day. He shared those offices. o .

" But don't be misled or find that confusing, He's not charged
with the theft of those checks. He's charged with using those stolen
ChéCkS:.

- 16~

he did not seek telief by spetial action once he received thié transcript. 1
. ’ o . . ! : = il.

Accordingly, the undersigned concludes G'r.oundlﬁ was procedurally barred onan |

Claims Adeguately Raised - Petitioner claims irt Grotind SA(2) that the prosecutor |

e

i 8

Moreover, Petitioner miakes no assertion that the applied procedural bar was not :

{idépendent and adequate, let alone offering “specific factual allegations” and “citation to]




ficase: 3:2t ?:3?08?32%3191‘01lggé2n1%§nt0§émp’led 102'?(?&33 5 °l£age 17 6153

1 (Exh QQ,R.T.9/19/18 (Day 5) at 29-30.) Petitioner’s argument fairly raises a claim of
2 |f prosecutorial misconduct based on ‘t’heseleemmtmts;-
3. Petitioner’s bare assertions of other misconduct in arguments is not sufficient to |
4 ’“ s‘tate a claim on such bases. Conclusory &i’ieg-aﬁons'ﬂiat areiot supported by specific f‘aetsj
5 i f do not merithabeas relief. Janes v. Borg; 24 F3d:20,26 (9th Clr) cert, demed sub. nont| !
6 Jamesv White, 513 U.5.935 (1994), , - -
7 }h In hlS Reply, Petitioner makes reference to hls Appendlx A to his Supplementalrv
8

9

-l Brief (Exh FF) on direct appeal when argumg the prosecuter s “coniments were;
1mproper ”* whwh (Reply, Doc 43 at 51) In that Append1x, Petxtmner fisted, avarnefy of '

- 104 -comments in Openrng statements- -and -eiesmg arguments But .Retltmn,er cannot use hlS;E

11 ‘ Reply to amend his Petition. Cacoperd@, 37F; 3d at 507
124 Aceorcflmgly, the unders1gned addresses oniy the one supported claim . of

13 prosecutonal mtsconduct _ .
| Procedural Default Respondents argue Petitioriet d1d not properly exhaust his

154 c]anm in Ground SA(2). Respondents prov1de no argument on thé nature of the deﬁc1ency
16 m Petmoner s presentatlen of this claim, {(Answer; Doe, 23 at 25.) Peutloner preffers

171 nothmg to show his falr presentation. Nonéetheless, the under51gned eoncludes the clalm _

ji_8_ﬁ‘ was fa;rly presented

\:

19 ~ Inhi$ Supplemental Brief on dlrect appeal Petitionet raised c]alms of prosecutonal 4
20| misconduct. {See Exh. FE, Supp, Brief, Doc, 23-1 4t 296 et seq.) And he argued
21f pfoseenierial misgonduct securs wlhien the prdseeuﬁon “improperly drgies inferenices i"n
2 j'; its opening statement,”™ “imphes or presentfs] conflicting ot false facts in his comments;”
23 f-j and “unprofesswnally makes ad héminerm arguments[sxc] directed towards Defendant in |
24  thie presénce of jurors.” (Jd. at 296-297 ) He argued that the prosecution “failed to mclude
25 | legal grounds in his arguments,” “mrade unfourided insinuations, fraudulent and mxsleadmg _,
: 26": comments; comments not supported by trial proof, and hides behind insufficient legal. :
27 theory,” “unfairly planted cancerous material”  (Jd. at 297-301.) In Appendix Al
28| (“Prosecutor Comments”) to his Supplemental Brief, Petitioner provided a litany of]
~17 - i
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UNITED STATES COURT OF APPEALS
DEC 18 2024

FOR THE NINTH CIRCUIT
MOLLY C. DWYER, CLERK
U.S. COURT OF APPEALS

GERALD VAUGHN GWEN, No. 24-3230

Applicant,

ORDER
V.

BRUNO STOLC,

Respondent.

Before: WALLACE, GRABER, and BUMATAY, Circuit Judges.
The application for authorization to file a second or successive 28 U.S.C.
§ 2254 habeas corpus petition in the district court is denied. The applicant has not

made a prima facie showing under 28 U.S.C. § 2244(b)(2) that:

(A) the claim relies on a new rule of constitutional law, made retroactive to
cases on collateral review by the Supreme Court, that was previously

unavailable; or

(B)(i) the factual predicate for the claim could not have been discovered
previously through the exercise of due diligence; and (ii) the facts
underlying the claim, if proven and viewed in light of the evidence as a
whole, would be sufficient to establish by clear and convincing evidence
that, but for constitutional error, no reasonable factfinder would have found

the applicant guilty of the underlying offense.
Any pending motions are denied as moot.

No further filings will be entertained in this case.



Y WPe Ny e B www 8 e em—— g v = = e —— w —— -y - - -~

The clerk will serve this order and Form 12 on the applicant.

DENIED.

2 24-3230
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Case: 24-3230, 01/07/2025, DktEntry: 8.1, Page 1 of 1

UNITED STATES COURT OF APPEALS FI L E D

JAN 7 2025
MOLLY C. DWYER, CLERK

FOR THE NINTH CIRCUIT

: U.S. COURT OF APPEALS
GERALD VAUGHN GWEN, ‘No. 24-3230
Applicant,
ORDER
V. ‘
BRUNO STOLC,
Respondent.

The applicant has filed at Dockef Entry No. 7 a petition for panel rehearing.
The applicant is informed that the court’s December 18, 2024, order, stated: “No

further filings will be entertained in this case.” The court, therefore, will not take

any action on the applicant’s filing.

FOR THE COURT:

MOLLY, C. DWYER
CLERK OF COURT
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Case 3:20-cv-08327-JAT-JFM Document 1 Filed 12/07/20

oavais V. Gwza # o4sg2Y

Name and Prisoner/Booking Number

 AVATAS COLrM e AL «

Place of Conlinement

2820 0. Commonwehaite D, Sie ) ol

Mailing Address

CAeng oo | Az. R322

City, State, Zip Code

Page 1 of 39
£ FuEe
-——.m
DEC'(} 7 2020 ﬂ

GLEFAK U 8 DISTPICT GOURT
DISTRICT GF ARIZONA
: BEPUTY !

___ LORGED

. D o oy e

(Failure to notify the Court of your change of address may result in dismissal of this action.)

IN THE UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF ARIZONA

CERAN VAUGHA Guwoind .
(Full Name of Petitioner)

Petitioner,
. .

Sco madhee | Siker &F
(Name of the Dlrector of the Department of
Corrections, Jailor or authorized person having custody

of Petitioner),

Respondent,
and '
The Attorney General of the State of Avizowd

Additional Respondent.

CASE NO.

GRiA A f"‘(/“DlNu
D PMLT: z8

.) e oal [{ON "‘;-é
rereRmCr 0CuP "

(fle mpmte CoSeciion

CV20-08327-PCT-JAT-JFM

(To be supplied by the Clerk)

PETITION UNDER 28 U.S.C. § 2254
FOR A WRIT OF HABEAS CORPUS
BY A PERSON IN STATE CUSTODY

(NON-DEATH PENALTY)

(‘ PN D LEROsHE )

PETITION

1. (a) Name and location of court that entered the Judgment of conviction you are challenging:

VAVADSAS COumty SupdRe Coutd

N2 O 20 STOUS |

(b) Criminal docket or case number:

Se idembess 1% 20\

2. Date of judgment of conviction:

3. In this case, were you convicted on more than one count or crime?

Revised 3/15/16

1

Yes @/

No O

530



Case 3:20-cv-08327-JAT-JFM Document 1 Filed 12/07/20 Page 2 of 39

Identify all counts and crimes for which you were convicted and sentenced in this case: (2 THakd of - A
Cogar Creh (1) TAGOe Kz T bty af Awordes () EoausOlont wirones A AL Fuest;

(D TWET ;) Foraxy

Length of sentence for each count or crime for which you were convicted in this case: 2.8 LY LS 2.<,
Ly vova - Rain)  ConCsland for & g of ENZ \yoAs - '
(a) What was your plea?
Not guilty v
Guilty O
Nolo contendere (no contest) a

(b) If you entered a guilty plea to one count or charge, and a not guilty plea to another count or charge, give
details:

(c) If you went to trial, what kind of trial did you have? (Check one)Jury &ﬁudge only O

Did you testify at the trial? Yes O No®™

. Did you file a direct appeal to the Arizona Court of Appeals from the judgment of conviction?
Yes No O
If yes, answer the following:

(a) Date you filed: __NH <2 Cdny Octuek, V201 Racd G\ AJoKE 19,209

(b) Docket or case number: t- CA - c- ¥ - oag

() Result: __Comd «liow AN o™

(d) Date of result: Indotw| Y, 2020

(e) Grounds raised: _WAAL€ 1o P0SRCAWd | Tl P T il Seeed Ao LR we

P oDl DU Ty, Do Pwless b I LAy, Dotaolud vt o midm, TAWS oo,
FTeddy vulpdws Su(gcc,'\\\.-c.ﬂ U B Ao v ol o el hwoes Q»';V*-’r o
Couowk', FAwi LS, Il m.QEM\ u(}(—! L ATA [ bs BLend ?{m‘;uu(\

Attach, if available, a copy of any brief filed on your behalf and a copy of the decision by the court.

2
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.

9. Did you appeal to the Arizona Supreme Court? Yes M/ No O

If yes, answer the following:

(a) Date you filed: %")QU/\VN\ 23 \ 202 O

¢~ 20~ Ok - TR

(b) Docket or case number:

(c) Result: A wwnew

(d) Dateof result: _ A& ame™ - Mok 28, 2020

(e) Groundsraised: Agpdleds Cooed AGKRE o vwees i) | prdw{we oy chmeX
Bud Pt ekl Ay pirlimiadsy  Wocw ey ZUHaoal ekowt, Zilela <evsor
s S‘e-&ua@, SUfl et waau W & xR ;z'p\:\\ 1AW | BNy oE

ENEDBOCE 4 Wrmpted, Ve fo Counstl,  Judwend e ook | P rosas s o wil
m.(c;m‘.‘zkuc/'%— ‘ l ' )

Attach, if available, a copy of any brief filed on your behalf and a copy of the decision by the court.
10. Did you file a petition for certiorari in the United States Supreme Court? Yes O No™®.
If yes, answer the following:

(a) Date you filed:

(b) Docket or case number:

(c) Result:

(d) Date of result:

(e) Grounds raised:

Attach, if available, a copy of any brief filed on your behalf and a copy of the decision by the court.

11. Other than the direct appeals listed above, have you filed any other petitions, applications or motions
concerning this judgment of conviction in any state court? Yes[l No'®R.

If yes, answer the following:
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(a) First Petition. wifA

M
@)
)
Q)
©)
(6)
™)

Date you filed:

Name of court:

Nature of the proceeding (Rule 32, special action or habeas corpus):

Docket or case number:

Result:

Date of result:

Grounds raised:

Attach, if available, a copy of any brief filed on your behalf and a copy of the decision by the court.

(b) Second Petition. ~|A

1)
ey
®)
Q)
©)
(6)
™)

Date you filed:

Name of court:

Nature of the proceeding (Rule 32, special action or habeas corpus):

Docket ot case number:

Result:

Date of result:

Grounds raised:

Attach, if available, a copy of any brief filed on your behalf and a copy of the decision by the court.
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(c) Third Petition. A

(1) Date you filed:

(2) Name of court:

(3) Nature of the proceeding (Rule 32, special action or habeas corpus):

(4) Docket or case number:

(5) Result:

(6) Date of result:

(7) Grounds raised:

Attach, if available, a copy of any brief filed on your behalf and a copy of the decision by the court.

(d) Did you appeal the action taken on your petition, application, or motion to the:

Arizona Court of Appeals: Arizona Supreme Court:
(1) Fist petition: ~ Yes & No O . Yes "R No O
(2) Second petition: Yes O No O Yes O No O
(3) Third petition ~ Yes O No O Yes O No O

(e) If you did not appeal to the Arizona Court of Appeals, explain why you did not:

Toview Droed o Soetewn (o Ao 2ecuolidul W bekised [ N0 gaNiewibi S
CERTEITES

12. For this petition, state every ground on which you claim that you are being held in violation of the
Constitution, laws, or treaties of the United States. Attach additional pages if you have more than four

grounds. State the facts supporting each ground.

CAUTION: To proceed in the federal court, you must ordinarily first exhaust (use up) your available
state-court remedies on each ground on which you request action by the federal court. Also, if you fail to set
forth all the grounds in this petition, you may be barred from presenting additional grounds at a later date.

5
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GROUND ONE: WAL e eds POt -« PHETANE T 0BTk MO T Ok o
PN A O Cfas A fould2ad?d  Braand weT ol .

(a) Supporting FACTS (Do not argue or cite law. Just state the specific facts that support your claim.):
Ol 0€ Abgut  Sepltmben, 28, 2T AW Shede 2030 o  AtoenZy ooty &
Cnmotovy Chse b Eox s ©RAS Oy o TTHE Tl o st OV Gout Al s b

T R A S T \qx& A Qegad Jun Yo o PR . TS P Rsding et

=\ Apusd Ll 1AVER Ass g omers ol Jeiyon P> We proteelide, AHDENW DUREeAN

T\n-\: CAS® Yo YAR Sead> Iy Subitead XS vy - )

THE  orosBeion  bultvtk o Cro® Onp ) AWlAWKS Ao ok Custtiyg Ao constbstowal
Lhos v of B peiTlessiece o O9Den tulicevt s AW spoheei® CAKE
O TWL o WAr pBoSeeshly A Moy STEYYMOZ AL PSS AD DT SovanAl o
X0 TN Ovhen Gy dfee B2 beﬂcvwm:\‘ = olald cOOSE, Ry s cul P SRuw,
A S mo\.w' S\ o Sudobnk  Condvd O~ 3-4¢- 19 s A bt ack e
A5 SAGY D> wut PUCiusd Ay BV deoed 4 R iAoty COldus g2 AN N6 Tk
Avgead oexeS_CHarg® ) C\’.\n?\m«\.
=4 x fask | Supondd by hls Recedy Jadrl Y Sikiordvy Adbimy) Pl P a6 Y
C Nt GX\ SAE e Yol :\’NS.@ el M& S0 Q,‘QQ‘\(\.l p eI,
OAe BElsegalin  bra bt . TME oA T K oSl YLD A W
ol adoe 0 DASMEY  Cotun Juk QuAAAIZ  MCLORDED W Gy WS T Avierdalr
o of Doz prouss  SOtotos b= e foordeloW Amedd et 3D Y O
ComaddA wd . TME Zan A me W Qonpiyy ek S Plhorbis  CAUSS o> tAiwe Wi
=0 DN dasey s Sugped o Mo aAliveatws -

(b) Did you present the issue raised in Ground One to the Arizona Court of Appeals? Yes B No O
(c) If yes, did you present the issue in a:

Direct appeal =&

First petition g

Second petition O

Third petition a

(d) If you did not present the issue in Ground One to the Arizona Court of Appeals, explain why:

(e) Did you present the issue raised in Ground One to the Arizona Supreme Court? Yes g No O

6
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GROUND THREE: veldwol (e =\coath ATREA TS oot WREIAST  As)
YW VoAl CnvolE e Jootdhes o e oo B (w—k@mm P rMods et

3O “mﬁ OS- CG,\.("\ ¢

(a) Supporting FACTS (Do not argue or cite law. Just state the specific facts that support your claim.):
TS PEAAdioeh DCGS A D SEBPAcwnhke A\, 200Y Ve e Y WGelng
SIROD AAd  BAETosSs  wadklesy W ARIAE Ay wAo) nideekly CAGKE . )
O ARG DA KHE SelAoam G STeomes  Aed DAy ot Fisd  Sewdonose
oy Ao Oficr Loman YR DRoAdmeT (€ ot Salely o) ™V o s
Derrowstetie S RS Gt udR Contri By TAr AR Coudy e &1
O e i ggeq.\fc, SastiwdAas Ao Sy i B N Y L TR T
et Coutd e Coom X~ Aephss  Caodn CgE Otk -
g UGG ARRNEd M T addh) e d TAD el W) Hed AV Cade{D
N Ty SodeW P mlaced b TRAMwwz WS Wy ed W W police Vsphoicde
N Y T I S v s %\Mx~\s+%e GRS Tog Ao \we  AD
QeSS .
e e Pl clindsz s Ao o 6 D ot Sdvbes P evkeRoeAt v

(b) Did you present the issue raised in Ground Three to the Arizona Court of Appeals? Yes g NoO

(c) If yes, did you present the issue in a:

Direct appeal &
First petition a
Second petition ]
Third petition a

(d) If you did not present the issue in Ground Three to the Arizona Court of Appeals, explain why:

(e) Did you present the issue raised in Ground Three to the Arizona Supreme Court? Yes [‘_’l/ No O

8
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GROUND FOUR: #d wal propdy | 2ApdS 1l TUQUAK  SQAVGCH A S¢.zu®
“:(‘:'(Z,.UL Ao 1AW daiceanese Uo-k-,\.,.s.‘,* B VA LEARCEL AWAREAM ¢ 12D VUL D
OF 9% ool WAae D rend Ao s B ComSaneed .

(a) Supporting FACTS (Do not argue or cite law. Just state the specific facts that support your claim.):

T oA s AP A DEAACONC  DOuRAY .“?Ap\e_g otz NSoE it SIDAVCHR
em SBVzed b (AWRAE Qoo LHen S Depinl Pk Ap Jodheser A VAL
LA CC W LIOeLRAST - )
RS Dty Q) Aaad Tz Taclond | TR AwdgeS Nd el WOS L dEICT  And
> UWMel Mol Aleck ) WS D OSSESG '

Tde ot ook biac bgwesy) Savtentee W zow” Aol Suditenbve TR 20057
e g A QR WeARIAY  Lubs  pot Csberond  foc Ae 0 XY Sltewy ok Jeadenos
CAVRLE AT Sy Lwse o weh N Seyptambeg 24 2008,

(g WAL JVBOOSWIZ O TS HLOMO | JI2U 0 SKI 70§ SKe0R ).
Ve Peldiad foriinl Aoy sy o Oices Baeds TAE  PaSceiivg Bikovie |
) Ao TV PAe  pachd gl A codieod 6T HUE Wonty Sobdcles
TWS Wecwdd 4 euodwes  clAzh Suspdte XV pdicd v bbed YW Ped Ao
ol phel <l Cbiawwiae A \‘/v\\‘sﬂ ST WG, tHRGH CusClomuey vl
Scepatest e € oo ek 4 oD istad bl # NS Teah WS L A R W
O N wouk o o g of Ve

(b) Did you present the issue raised in Ground Four to the Arizona Court of Appeals? Yes[®~ No O
(c) If yes, did you present the issue in a:

Direct appeal w

First petition O

Second petition a

Third petition [

(d) If you did not present the issue in Ground Four to the Arizona Court of Appeals, explain why:

() Did you present the issue raised in Ground Four to the Arizona Supreme Court? Yes g No O

9
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.GROUND TWO: L@ Dracess | proteavat dud PEOCKS  RaWY A0 Coovsdl esoltne

(«m‘"" L pPNAA W of T | o e Ry Rorgle | T oo s g VALY by P LU

b Aokborizen by 1A A M Cooid A ey oo OF A GEads oy

SFRwGh et O e N 2ENAE Lo S eden o et Svewesd rodics of

EeA Y ulv] P ey S At P S s (Cmn'\ LAV LSt e s S AW
Bkos YA Coam dovy ¢ Fo vaindey € Ve GEM A Coottedt e RN AT

(221 Supporting FACTS (Do not argue or cite law. Just state the specific facts that support your claim.):

Avass Juty  TNededess [ PReVimocAng MW e

e e o AUZEEA Ny TS eclienaidey Hetd e o VACAASY by A fon moT
NOVHGEaeS by 1A, =) LoMRel OIS Y N Seas Quty PO Wi 8T
Coddocted ) Goad EovA A Peld.e@ buhe 230 o D ‘iu(lF.c-m& DR AW
Tt oAbl Yo veluwsy SO orserd i Betui? e Cracs Yeew

o) Septombe 24, 201 pUitiouct DerAcsed A A seelvnn iy Mane e ko bl
SurSead ¥ Pz, . Cam T, LA S Sukd - TS PaaNe vaan VACAKS A DI
VTS OO YR b AED 0L SSodd B Coott nnToskR @iy AR e AT Varddiod .
—e Shde posefvdvmie PWOCHe| T Bax Al Veld B Gzass QWY WAl ise
e A3 OB ee k. Soptomk 2S ), 208 abes B Koo T e sl Maaec,
e 28000t 0 sweloniuidy Biowne - TS Pioseiuhwae PHoR ey Wt Rt d
ROAEE  LaBert usy O Aceoidd by 1AW Dopod mo PR D potas
’S A fgolk Uf mo ,ohe® Guaed £ ped Ao W ety Blasud NS

Rl S pofRosow ey OR do RSO B iltemacin g weloe A Geass A,

SN 8 oked  Aed Bed Awadxs Pedliamiavieg Wols voes  L-de S&) for Seotembet

2 2oy H3 Aom e TPy Sugbewes Cull oy AvWear  Copl S I S
r:»:cs'@c;‘.A-v-‘e A#\)ufo@-(‘ et Awaed o HAS ok ave =5 B T
Couhinud® &9 Wi Ao Actw We ¥new ol Vidlod s dhe cooSidutao .

(b) Did you present the issue raised in Ground Two to the Arizona Court of Appeals? Yes w No O
(c) If yes, did you present the issue in a:

Direct appeal

First petition

Second petition O

Third petition O

(d) If you did not present the issue in Ground Two to the Arizona Court of Appeals, explain why:

(e) Did you present the issue raised in Ground Two to the Arizona Supreme Court? Yes g No O
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Please answer these additional questions about this petition:

13. Have you previously filed any type of petition, application or motion in a federal court regarding the
conviction that you challenge in this petition? Yes® No O

If yes, give the date of filing, the name and location of the court, the docket or case number, the type of
proceeding, the issues raised, the date of the court’s decision, and the result for éach petition, application, or
motion filed. Attach a copy of any court opinion or order, if available: :
(N ey -\Y- 0¥ ikl | Diam<s ol ot pReyIE Doouct 2o 201X & Z2s
2) cy- \§ - OFK0AT | DO alpud  plejoded M 22, 2 0\ 5 z2es~

(D - - KO, DiwmSy g preyoiser  yiM %, 2019 % _zesv
@ oy - 20- DTRR] . DSy wiork  po \ oneesd (Cbﬂv@»(‘ 20,2020 % 1M
5 3.0 OV~ 9¥2LS AT - 3 it I B

14. Do you have any petition or appeal now pending (filed and not decided yet) in any court, either state or
federal, as to the judgment you are challenging?  Yes U NotA

If yes, give the date of filing, the name and location of the court, the docket or case number, the type of
proceeding, and the issues raised:

15. Do you have any future sentence to serve after you complete the sentence imposed by the judgment you are
challenging? Yes O No '™

If yes, answer the following:

(2) Name and location of the court that imposed the sentence to be served in the future:

(b) Date that the other sentence was imposed:

(c) Length of the other sentence:

(d) Have you filed, or do you plan to file, any petition challenging the judgment or sentence to be served in
the future? Yes O NoO WNEMeD M fdg divve  Sogpdeat (v onese ~O.

JV202 L 20 TIK0TE0 S PO R ¢
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16. TIMELINESS OF PETITION: If your judgment of conviction became final more than one year ago, you must
explain why the one-year statute of limitations in 28 U.S.C. § 2244(d) does not bar your petition.*

TS Dedt oot e We (adest peldus fv LG oeday REORLC- ¥ 228y
W e US. Docdact Could DSan S pardost sRezoMed | A ookt &
ol M metawy  Stalitee W Covhns of law ps ) "oldrh o I
SeCeA . S22 eV - 20-0F 03 - felean| 26 T820 '

*Section 2244(d) provides in part that:
(1) A 1-year period of limitation shall apply to an application for a writ of habeas corpus by a person in

custody pursuant to the judgment of a State court. The limitation period shall run from the latest of-
(A) the date on which the judgment became final by the conclusion of direct review or the
expiration of the time for seeking such review;
(B) the date on which the impediment to filing an application created by State action in violation
of the Constitution or laws of the United States is removed, if the applicant was prevented from
filing by such State action; ' '
(C) the date on which the constitutional right asserted was initially recognized by the Supreme
Court, if the right has been newly recognized by the Supreme Court and made retroactively
applicable to cases on collateral review; or
(D) the date on which the factual predicate-of the claim or claims presented could have been
- discovered through the exercise of due diligence. ' :
(2) Thetime during which a properly filed application for State post-conviction or other collateral review
with respect to the pertinent judgment or claim is pending shall not be counted toward any period of

limitation under this subsection.

17. Petitioner asks that the Court grant the following relief: bl Ao Relwd Speesy A
Zrvaonow ks el vake {\me Coal e T, 2nJewsi L e Corv A , C A E S

K oo . (SEo  AVacMed  (WaD

or any other relief to which Petitioner may be entitled. (Money damages are not available in habeas corpus
cases.)

I declare under penalty of perjury that the foregoing is true and correct and that this Petition for Writ of Habeas

Corpus was zced in the prison mailing system on __D&dwest 2 2020 (month, day, year).

Sighatjffe of Petitioner

Signature of attorney, if any Date
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Czesh Guoo B 332970

Name and Prisoner/Booking Number

AT~ RED Rock. orraTionwl CAz.

Place of Confinement

\I1SO AT ARcA Toas

Mailing Address

Sloy | Atizooa ¥F13|

City, State, Zip Code

(Failure to notify the Court of your change of address may result in dismissal of this action.)

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA

G~ VAVQUU Guied ,
(Full Name of Petitioner)

Petitioner,

V.

Q‘M —\—“DM“ eX o ,

(Name of the Director of the Department o
Corrections, Jailor or authorized person having custody

of Petitioner),

Respondent,

and
The Attorney General of the State of

Additional Respondent.

CASE NO.

(To be supplied by the Clerk)

PETITION UNDER 28 U.S.C. § 2254
FOR A WRIT OF HABEAS CORPUS
BY A PERSON IN STATE CUSTODY

(NON-DEATH PENALTY)

PETITION

1. (a) Name and location of court that entered the judgment of conviction you are challenging:
Acizoms Sopeme Caoush | \JAVA pA= Cc-o.w\g ,

TAm s VERnz |, Az,

A3

(b) Criminal docket or case number: V (% OOz 201K 04 5]

2. Date of judgment of conviction: Sestemese ¥, 20 \$¢

3. In this case, were you convicted on more than one count or crime? Yes & No O

Revised 3/15/16

1

530



. Identify all counts and crimes for which you were convicted and sentenced in this case: WeW of A
e CADS ) TD&IN MW M&= R frrosAai SehSnge, () Askt .:(Q\ FW

. Length of sentence for each count or crime for which you were convicted in this case:
2s; 1S5 S0 2L 20T JokeS R Comied W0 Caoy UT .

. (a) What was your plea?

Not guilty 4]
Guilty a
Nolo contendere (no contest) O

(b) If you entered a guilty plea to one count or charge, and a not guilty plea to another count or charge, give
details:

(c) If you went to trial, what kind of trial did you have? (Check one)Jury ® Judge only Ul

. Did you testify at the trial? Yes O No K.

. Did you file a direct appeal to the Arizona Court of Appeals from the judgment of conviction?
Yes® NoO

If yes, answer the following:

(@) Date you filed: _ ~Owcs & ropart T 13 0| «\" ek (> v Alq

(b) Docket or case number: |cA-<e~ K- 0TS

(c) Result: COdickiod SFrmst by AppoMatE cupdt-

(d) Date of result: o\ \ 1| 2020

(¢) Grounds raised:. WAL RIoIcA ¢ DETANE Pahchiest Zllued Azt , ZH«l
<@ AN [Wizuist DIADL DRI oy, b Pl vty TRmyseus ueW
eUirexd ! Soliciow o T edlioxc Ao M et Pomssioldy of alneva? )
W ko caumnet L AR Y} TRosscobosd on Scushack, Mt MM KCahact. '

Attach, if available, a copy of any brief filed on your behalf and a copy of the decision by the court.

2



9. Did you appeal to the Arizona Supreme Court? Yes K No O

If yes, answer the following:

(a) Date you filed: 2| ‘LO\,ZO

(b) Docket or case number; <&~ 20~ Ok - PR

(c) Result: _e@i&0 "o

(d) Date of result: = \ 2%(=z0

(e) Grounds raised: _ PRieVieke Covnk MNowd K WCpskws, M GRarNR BAITR o et
Ao\

Attach, if available, a copy of any brief filed on your behalf and a copy of the decision by the court.

10. Did you file a petition for certiorari in the United States Supreme Court? Yes ¥ No O

If yes, answer the following:

(a) Date you filed: 120 \17>

(b) Docket or case number: 23-S7112

(¢) Result: MO € Y P\Aateondand

(d) Date of result: \vL—-W -3

(¢) Grounds raised: _DelsA® Iochnody. | Moo RIocsus M-I Moy Evorx |
aﬁ“hsu&kw\v \-\eA\zw&.; el K CO(\‘! Zrx N D olo Reiad | ok Tewd

Attach, if available, a copy of any brief filed on your behalf and a copy of the decision by the court.

11. Other than the direct appeals listed above, have you filed any other petitions, applications or motions
concerning this judgment of conviction in any state court? Yes & No O

If yes, answer the following:



(a) First Petition.

(1) Date you filed: wolz4 1

(2) Name of court: _ PR TaMm Sgaman Conty | A& vl
): TAS 242 Vichks. Qoo Ak

(3) Nature of the proceeding (Rule 32, special action or habeas corpus

(4) Docket or case number: _V\ 2uoczoNNgods |

(5) Result: w0 pESPwSS

(6) Date of result:

(7) Grounds raised: _Rild 1O "waodl, . sl Asctedee o Cuscd . Joveal  msianet,
DRI W owhok, SWiciory of adhaed Doz ek

Attach, if available, a copy of any brief filed on your behalf and a copy of the decision by the court.

. (b) Second Petition.
(1) Date you filed: __Slzolz|
(2) Name of court: _JS. Cawt of Ay posis Joo iz W it

(3) Nature of the proceeding (Rule 32, special action or habeas corpus): et~ B
© galedd 2\=IST21 ; 2z a4 Y

(4) Docket or case number: _Z\- 1§44

(5) Result: O Daes Junsbcde>l @D bord wds UAz-\

(6) Date ofresult: __WdlzA 3 A R

(7) Grounds raised: D2~ & Cconl Thbood STk -

CVltur Coivk  Dumnd Aeherd wWMMOKR Raidd ke o Ay IS,

Attach, if available, a copy of any brief filed on your behalf and a copy of the decision by the court.



(¢) Third Petition.

(1) Date you filed:

(2) Name of court:

(3) Nature of the proceeding (Rule 32, special action or habeas corpus):

(4) Docket or case number:

(5) Result:

(6) Date of result:

(7) Grounds raised:

Attach, if available, a copy of any brief filed on your behalf and a copy of the decision by the court.

(d) Did you appeal the action taken on your petition, application, or motion to the:

Arizona Court of Appeals: Arizona Supreme Court:
(1) First petition:  Yes W& No O Yes K No O
(2) Second petition: Yes KL No O Yes K No 0O
(3) Third petiti;)n Yes O No 0O Yes O No 0O

(e) If you did not appeal to the Arizona Court of Appeals, explain why you did not:

12. For this petition, state every ground on which you claim that you are being held in violation of the
Constitution, laws, or treaties of the United States. Attach additional pages if you have more than four

grounds. State the facts supporting each ground.

CAUTION: To proceed in the federal court, you must ordinarily first exhaust (use up) your available
state-court remedies on each ground on which you request action by the federal court. _Also, if you fail to set
forth all the erounds in this petition, you may be barred from presenting additional grounds at a later date.




GROUND ONE: Neell ofhi  palsachkstwd Latorg D Gra dogy Mo uwiedio &y
PAAORS LR A RSOt Aviesdemwade pow. )

(@) Supporting FACTS (Do not argue or cite law. Just state the specific facts that support your claim.):
Teddooegk  Ayplication Tor oo oA of ntak (oeps pElS MR shde -
Cotte A AT Ol 0B BSkelthed  coustdoloud Shvdnm o pusR
Coce S SBkre &> Todlmad A yosrad &y R Anmgismet Gres Jauy
CouppAce, WWaR PEidooey wik pased Conddboud 'l 10 YA Yuesaohaled
&£ AU Gcd potoey BUNGXR SBREm. o0 Gras Jouy  DEm- vl oF Pidaiz AR,
A A e ZooncAmod WK Ot B FRAR U R (% Anedom st vkl )
watse D leems Clanst .

Sppitive TS

() e Arizon Syrene Cwoek zleds A Sfsdact ottt wvsbedad by A Az /2o
Grax Jowg  Wide Cout Mol Do procs. Rt to A R A mmpadel prBssvtded
T o o o . C Athkes Joo BAL WS U, Awe Swpmen Cok [P cudy Y.

@D T T osccdvvo piRoee Sfee GAS dow; AvmiHS ds oot Yresadieic oy

BV e a0 GRAN doey WeARe (o Stedst MBeo St Rl 49, WhH clenety
Rz Al Berdion  CF  AOY JRESEAM0 AN | clendh, SRcuipatoe) Sidexs ShA¢ WA
ST moksecen G2 INE_Awwhae o A Yhe Ten; bl woon, daler o fom e
W exishaic® K TRusALIE CA0T)

() TicCoAw | JI23BAinG befiek OrAN Jory , krawaely  Sdxznd Trsd e imun
02 Taephs> fM<@ €AAS  Kiown o be outras NS woxe uhd eice Had  w~ab
o lodo 3o 8 Soppuates by @ncace of Yodiawa|  Amid M WR ead

(b) Did you present the issue raised in Ground One to the Arizona Court of Appeals? Yes lB/ No O
(c) If yes, did you present the issue in a:

Direct appeal Br

First petition )

Second petition of

Third petition r

(d) If you did not present the issue in Ground One to the Arizona Court of Appeals, explain why:

(¢) Did you present the issue raised in Ground One to the Arizona Supreme Court? Yes =i No O

6



7 T N A S

w3 &

(Lb TAhA e wwt \ba?z\u-la ws i ‘o SR A Mol paussetevie e Ploax A

Eromraty  MSlady Goas Jory fve Ld\iene MR Yeweses @ A kS Coutaoa

\
oxe o \?(u\\w\e\ NOSSESIR Y N DR NS KrnwlDed WL A ‘g..\(e N v
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GROUND TWO: ?&theo Mizces ha VW Aveuswad ottt Wb e cosis
IR CAR -~ —ehhief oD rod et combvtoud vy oF liciguy  oRcowang
O pere aay Jumed F diose A citash e inhotmed Gayeds A RSASOMLIE Subt

M Gt fol coot Aol Sron AR eAsonki@ pErsed Cuslh AR fusd Win Godky oo
bees & de mMoue A il A bR Yex.

(@) Supporting FACTS (Do not argue or cite law. Just state the specific facts that support your claim.):
(D ot dbiond o' AS A aBed RAZ DA by SYRSNAE CUME 23038 D

P stecek Conrlt AU DEEPM LS WS conuckend ey SEtUiak Seot to conviaxe
A Byt QAT tWad vvez S Ot ccon halr foodd e essadawl Slomods
o AW crune boyonn A BRASWARR Jodbt & akiee INlec  Aosws®,

(D) =0 oA &X_ A& KA won ek —Rcrg Yhs Toohit of ArDIAW Gh &atA; A

o caoh dpo TTHSH oF A Con b CATR St I\ o e v boAoo oF Yovess
esad kil A\@maks A DA AN chnorhy

(3) TUs < —coumt oou adely sl it AWSeRN Uchwm 1. OART NACIAR: <ty
TROUND 2l drudel o A SO CARN oot TR TSmOl CuRsT o pERmmie
A< it . R DRsTcAlod  ralioh Meavi open W doms) o 4ildt A er e
RSN 0F St CARY WStozm Iy Custh  compet® A SR Jearcnokond
Wit v Soflcask jel @ulaelisthice & cavnuavl oot AR chazedd

(b) Did you present the issue raised in Ground Two to the Arizona Court of Appeals? Yes E/

No O
(c) If yes, did you present the issue in a:
Direct appeal
First petition
Second petition o
Third petition
(d) If you did not present the issue in Ground Two to the Arizona Court of Appeals, explain why:
(¢) Did you present the issue raised in Ground Two to the Arizona Supreme Court? Yes @~ No O
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(b) Did you present the issue raised in Ground Three to the Arizona Court of Appeals? Yes v No I

Direct appeal
First petition
Second petition
Third petition

(c) If yes, did you present the issu;fn a:

(d) If you did not present the issue in Ground Three to the Arizona Court of Appeals, explain why:

(¢) Did you present the issue raised in Ground Three to the Arizona Supreme Court? Yes v No O
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(b) Did you present the issue raised in Ground Four to the Arizona Court of Appeals? Yes 12g No O
(c) If yes, did you present the issue in a:
Direct appeal 1%
First petition )
Second petition [E(
Third petition O
(d) If you did not present the issue in Ground Four to the Arizona Court of Appeals, explain why:
No O

(e) Did you present the issue raised in Ground Four to the Arizona Supreme Court? Yes
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Please answer these additional questions about this petition:

13. Have you previously filed any type of petition, application or motion in a federal court regarding the
conviction that you challenge in this petition? Yes No O

If yes, give the date of filing, the name and location of the court the docket or case number, the type of
proceeding, the issues raised, the date of the court’s decision, and the result for each petition, application, or
motion filed. Attach a copy of any court opinion or order, if available: wed ot WA® Cugwes - 322wy

US D ofiset cowh , chuat o Svaua
MO 9,'7.0 -~z (kv - SAT)
(\,\é i L =\ - LOUD

14. Do you have any petition or appeal now pending (filed and not decided yet) in any court, either state or -
federal, as to the judgment you are challenging?  Yes O No

If yes, give the date of filing, the name and location of the court, the docket or case number, the type of
proceeding, and the issues raised:

15. Do you have any future sentence to serve after you complete the sentence imposed by the judgment you are
challenging? Yes zf_ No [

If yes, answer the following:

(a) Name and location of the court that imposed the sentence to be served in the future:
Patos. Sgram Cwh & An fon WAWPAR Conkj - Clvp VAR - Advtwé

(b) Date that the other sentence was imposed: g"‘bm\ o, 2o

(c) Length of the other sentence: Z yavs

(d) Have you filed, or do you plan to file, any petmon challenging the judgment or sentence to be served in
the future? Yes & No O

10




16. TIMELINESS OF PETITION: If your judgment of conviction became final more than one year ago, you must
explain why the one-year statute of limitations in 28 U.S.C. § 2244(d) does not bar your petition.*

*Section 2244(d) provides in part that:

(1) A 1-year period of limitation shall apply to an application for a writ of habeas corpus by a person in

custody pursuant to the judgment of a State court. The limitation period shall run from the latest of-
(A) the date on which the judgment became final by the conclusion of direct review or the
expiration of the time for seeking such review;
(B) the date on which the impediment to filing an application created by State action in violation
of the Constitution or laws of the United States is removed, if the applicant was prevented from
filing by such State action;
(C) the date on which the constitutional right asserted was initially recognized by the Supreme
Court, if the right has been newly recognized by the Supreme Court and made retroactively
applicable to cases on collateral review; or
(D) the date on which the factual predicate of the claim or claims presented could have been
discovered through the exercise of due diligence.

(2) The time during which a properly filed application for State post-conviction or other collateral review

with respect to the pertinent judgment or claim is pending shall not be counted toward any period of

limitation under this subsection.

17. Petitioner asks that the Court grant the following relief:

or any other relief to which Petitioner may be entitled. (Money damages are not available in habeas corpus
cases.)

I declare under penalty of perjury that the foregoing is true and correct and that this Petition for Writ of Habeas
Corpus was placed in the prison mailing system on (month, day, year).

Signature of Petitioner

Signature of attorney, if any Date

11
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Case 3:20-cv-0832r i jT-JFM Document 23-1 Filed d4lm1 Page 340f 0§ 1, E

. O'Clock
_ SEP 2 5 2015
IN THE SUPERIOR COURT OF THE STATE OF ARIZONA
: DONNA McQUALITY, Clerk
. IN AND FOR THE COUNTY OF YAVAPAI By:
STATE OF ARIZONA, ' Superior Court No. V1300CR20158_(US|
Plaintiff, .
Grand Jury No. 191-GJ-212415
VS. :
Division 7
GERALD VAUGHN GWEN,
Defendant. INDICTMENT

 The grand jurors of Yavapai County, Arizona, accuss GERALD VAUGHN GWEN,
charging that in Verde Valley Precinct, Yavapai County, State of Arizona:

COUNT 1
TAKING THE IDENTITY OF ANOTHER PERSON OR ENTITY

On or about September 7, 2015, GERALD VAUGHN GWEN, knowingly took, purchased,
manufactured, recorded, possessed or used any personal identifying information or entity
identifying information of the Dahl Restaurant Group, without consent of the Dahl Restaurant
Group, with the intent to obtain or use the Dahl Restaurant Group’s identity for any unlawful
purpose or to cause loss to the Dahl Restaurant Group, in violation of A.R.S. §13-2008, a class 4

felony.

COUNT 2
‘THEFT OF A CREDIT CARD

On or about September 7, 2015, GERALD VAUGHN GWEN, controlled a credit card, to-wit:
Chase Bank debit card ending in 0429 in the name of David Dimler/Dahl Jones Foods, LLC,
without the consent of the cardholder, through conduct defined in A.R. S §13-1802 or §13-1804, in
violation of A.R.S. §13-2102, a class 5 felony.

. COUNT 3
FRAUDULENT SCHEMES AND ARTIFICES

On or about or between September 8, 2015, and September 9, 2015, GERALD VAUGHN GWEN,
pursuant to scheme or artifice to defraud, knowingly obtained a benefit from the Dahl Restaurant

Group, Chase Bank, and/or Oxendale Chrysler Dodge Jeep, by means of fraudulent pretenses,.
representations, promises or material omissions, in violation of A.R.S. §13-2310, a class 2 felony.

COUNT 4
THEFT
On or about or between September 8, 2015, and September 9, 2015, GERALD VAUGHN GWEN,
knowingly controlled property of the Dahl Restaurant Group and/or Chase Bank, to-wit: stolen
Cucina Rustica (Dahl Restaurant Group) checks and U.S. currency, of a value of $4,000.00 or more
but less than $25,000.00, with the intent to deprive the Dahl Restaurant Group and/or Chase Bank
of such property, in violation of A.R.S. §13-1802, a class 3 felony.

CONTINUED ON NEXT PAGE
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Case 3:20-cv-0832(' "jT-JFM Document 23-1 Filed'04/m Page 35 of 598

COUNT §
FORGERY

On or about September 8, 2015, GERALD VAUGHN GWEN, with intent to defraud, offered or
presented to Chase Bank a forged instrument or one which contained false information, to-wit:
Cucina Rustica (Dahl Restaurant Group) check, in violation of A.R.S. §13-2002, a class 4 felony.

COUNT 6
FORGERY

On or about September 18, 2015, GERALD VAUGHN GWEN, with intent to defraud, falsely
made, completed or altered a written instrument, to-wit: Release Questlonnaxre in violation of
A.R.S. §13-2002, a class 4 felony.

_9/25/2015

SHEILA SULLIVANPOLK  ° | .
Yavapai County Attorney _A' . /[\:ux B { t ,

N\

(Foreman writes “A True Bill”)

Foreman
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IN THE SUPERTIOR COURT OF THE STATE OF ARIZONA
IN AND FOR THE COUNTY OF YAVAPAT

STATE OF ARIZONA,
ARTZONA COURT OF APPEALS

Plaintiff, NUMBER: 1 CA-CR 18-0775
YAVAPAT COUNTY SUPERIOR COURT
) CASE NUMBER:
VS. V1300Cr201580451

GERALD VAUGHN GWEN.
Defendant.

BEFORE: THE HONORABLE MICHAEL R. BLUFF
JUDGE OF THE SUPERTOR COURT, DIVISION SEVEN
JURY TRIAL - DAY FIVE

Camp Verde, Arizona
September 19, 2018
8:50 o'clock a.m.

PREPARED BY. PREPARED FOR:

M. LISA EDGAR, R.P.R., C.P. MR. TONY GONZALES, ESQ.
ARTZONA CERTIFIED REPORTER Attorney at Law
ARTZONA C.S.R. NUMBER 50273 Eggerd on Appeal

M. Lisa Edgar, R.P.R., C.P.
Arizona Certified Reporter - Number 50273
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parties have agreed that my court reporter does not have to
report my reading of the final jury instructions. So you can
read along with me or sit back and Tet me to read to you.

(Jury instructions were read by the Court and not
reported by the court reporter.)

THE COURT: Mr. Rodriguez, any additions or
corrections to the Court's reading of the final jury
instructions?

MR. RODRIGUEZ: No, Your Honor.

THE COURT: Mr. Gwen?

MR. GWEN: No, Your Honor.

THE COURT: oOkay. Mr. Rodriguez, are you ready
with a closing?

MR. RODRIGUEZ: State is ready.

THE COURT: Closing argument I should say. I'm
sorry.

You may proceed.

MR. RODRIGUEZ: Duty, honor, trust; those are the
words the defendant used yesterday in an attempt to describe
his qualities and traits. He is a con man, a liar. Those are
his qualities and traits.

MR. GWEN: Objection, Your Honor.

MR. RODRIGUEZ: Don't be fooled --

THE COURT: Overruled.

MR. RODRIGUEZ: -- by what he says.

M. Lisa Edgar, R.P.R., C.P.
Arizona Certified Reporter - Number 50273
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information. That instrument was the sto1en check and the
g%afe believes it has certainly met that element. He was on

~video. We have photographs of him cashing that §ES?EB’EHéEQ

. I'd Tike to draw your attent1on to page fbur and
speaﬁcaﬂy letter C where 1t L starts W'Ith proof beyond a
reasonable doubt. It's the State's burden. ta prove the
defendant -- prove to you, the jurors, prove beyond a
reasonable doubt the defendant is guilty.

The definition for proof beyond a reasonable doubt
is there for you. Proof beyond a reasonable doubt is proof
that Teaves you finmly convinced of the defendant's guilt and
it recognizes as part of this definition that —- if you just
read a Tittle further it says: There are very few things in
this world that we know with absolute certainty, and in :
criminal cases the 1ah -- Taw does hot require -- require broof
that overcomes every doubt. If, based on your consideration of
the evidence, you're fimmly convinced the defendant is guilty
of the crimes charged, you must find the defendant guilty.

It's okay to have doubt. Doubt is okay. But if
you have .doubt, it needs to be able to -- it needs to make

sense.

one of the things T want to clarify is the

defendant is not charged with stealing the checks. That is not
éwéhérgé He wasn't charged because there was Just no proof.:

You heard Mr Dimler indicate he didn't know when the checks

M. Lisa Edgar, R.P.R., C.P.
Arizona Certified Reporter - Number 50273
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) werp stolen.

the checks the defendant sto1e those checks, cause he had

© N O U AN W N

. counsel and Mr. Gwen was held out of the hearing of the jury.)
15 |

. the prosecution is saying he's not charged with theft, but the

[

It's a reasonable {aference that -- that he stole’

access to those checks by h1§’own test1 mony.> It.-came out in

the test1mony that he was there and had access to the corporate

office, to the restaurant's offices both night and day. He
shared those offices..

But don't be fiisled or find that confusing. fie's;
not charged with the theft of those checks He's charged with

using those stolen checks.
MR. GWEN:( Objections
THE COURT: Approach.
(The following bench conference between the Court,

VR. GWEN: Count 4 of the Tndictment is - Count 4[;
?SﬁfﬁéFtuéhdf—— and the -- the derogatory statements just made,

checks here, it's stated in the complaint.

THE COURT: Mr. Rodriguez.

MR. RODRIGUEZ: Your Honor, he's not charged with
burglary of the checks. That's the correct terminology. It's
not necessary. We didn't charge him with physically of going
in there and stealing the checks, theft of the checks.

~Okay. Mr. Gwen, is that clarified now?
MR. GWEN: I will object to him using a new

M. Lisa Edgar, R.P.R., C.P.
Arizona Certified Reporter - Number 50273
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charge. He can't throw out a charge of burglary. -
THE COURT: He is not throwing out a charge of

burglary. |
MR. GWEN: He is saying he is not charged w1th
burg1ary'wh1ch 1mp11es that the defendant could have broken
into the restaurant, broken into an office. .
fg:“ THE COURT: Okay. I will let -- I wn11 disagree
with that. I'm going to let Mr. Rodriguez clarify the issue

o |
/ about the theft.
(The following proceedings were held within the

hearing of the jury panel.)

MR. RODRIGUEZ: I'd Tlike to clarify; I just may
have said he was not charged with theft. Don't be confused by
the theft of the checks. The State is not a11eg1ng that he
burglarized the Dahl Group restaurant and phys1ca11y stole

‘those checks. | |
The State's charge of theft is that the defendant

possessed the stolen checks and used those stolen checks which
caused a financial loss to the Dahl Restaurant Group.

As indicated, proof beyond a reasonable doubt
indicates proof that leaves you firmly convinced. what are the
facts in this case that should leave you firmly convinced of
the defendant's guilt? The defendant is on video cashing a
stolen check: one. Two: Defendant adm1ts on body camera to

Eashing the stolen check. calce

M. Liss Edgar, R.P.R., C.P.
Arizona Certified Reporter - HNumber 50273
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Three: The defendant admits to using money féém
the stolen checks>to buy a 2015 Jeep. Four: Chase Bank
received stolen checks from the defendant, two of them, and
suffered a lost of six —- $10,626.12. Number five:: oxendale
was made aware that the defendant bought a Jeep with stolen
check funds. ;

The Dahl-Jones Restaurant Group suffered an
economic loss of $11,443.00 as a result of the two stolen
checks as well as $823.00. The defendant had an iPad in his
car and Beats headphones when he's stopped. The defendant has
a walmart receipt in a U-Haul truck dated September 8th, 2015,

for $823.74. The serial number on that receipt for the iPad is

identical to the iPad found in the defendant's possession 1in
his vehicle. ; .

Number nine:z Check number 35940 was cashed at the
Prescott valley walmart on September 8th, 2015, in the amount
of $823.74. Number 10: The mountain bike the defendant
ordered was to be delivered to his home address. Eleven:
Defendant possessed the David Dimler/Dah1-Jones credit card
information, the entire information necessary to place an
on-1ine order.

Twelve: Mr. Dimler testified the stolen checks,
the two stolen checks in the amount of $5,313.06, the date on
the checks were dated to coincide with the company's payroll
date. Also the defendant hoped that those checks would be

M. Lisa Edgar, R.P.R., C.P.
Arizona Certified Reporter - Number 50273
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CERTIFICATE

STATE OF ARIZONA §
COUNTY OF YAVAPAT

I, M. Lisa Edgar, certify that I am an Oofficial
Reporter for the Superior Court of Yavapai County, State of
Arizona; that I was present and took down in shorthand all
proceedings had in the above-entitled matter, and that the
foregoing pages contain a full, true and correct transcript of
my shorthand notes so taken, all done to the best of my skill
and ability.

DATED at Camp Verde, Arizona, this 29th day of

November, 2018.

/s/.

M. LISA EDGAR, R.P.R., C.P.
Certified Reporter
Arizona License Number 50273

M. Lisa Edgar, R.P.R., C.P.
Arizona Certified Reporter - Number 50273




