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QUESIION PRESENTED

Tnis Court should GVR tnis case {¢ the
lower court to address whether the
procedural protections ensorined in tne
Due Process of law allows a criminal
defendant convicted of CCE Murder based
on an offenses punisheble under 21
U.S.C. §841(B)(1){4) should be éntitled
to a2 reduction of senrtence under the
First Step Act.
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Title 18 United. :

Title 18 Uni
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<

18 United States

NSTITUTIONAL AND STATUTORY

PROVISIUNS INVOLVED

Stat

Code

tes Code Section 841(b){(1)(A)

es Code Sesction 848(e){(1)(a)

Section 3582{c)(1)(A)

section 404-First Step Act Pub. L. No. 115-391; 13%Z Stat. 5194

United States Consti

tution, Amendment V - Due Process



It THE
SUPREME COURT OF THE

UNITED STATES

iliat a writ of certiorari

03]

Petitioner respectfully pray

issue to review the judgment below.

OPINION BLLOW

Ine opinicon of the United Statesz Court of Appeals for the

L

Fourtn Circeult appears at Appendix A to petition and is reported
at UeSe Appe Lexils 27533 and is unpublisbed.

Tre Oulnion of tne United States District Lourt for the
a

Western District of Virginiz appears at Appendix 8 to the

petition anc is reported at U.S5. Dist. Lexis 112037 and is

unpubliished.

Ihe date on which the United States Court of Appeals
decided my case was Octover 30U, £
Bo petiticn for renearlng was timely filed in my case.

ibe jurisdiction of tinis Court is lnvoked under 28 U.S:C.

A
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|
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Fetitioner wss convicted [Lollowing & jury trial on~ four
aéuuts whicn alleged ne VLOiaEea federal drug laws under 21
Ue8.C. §8406; 32841a)ale){1){a){2r1) for possessing wilh intent
and tihe distribution of cracr cocaipe-~Count One; (CF Murder
under 21 U.3.C. 9848(e)(1){A) ifor intentionally killie, a
person--Count Two; federai tiréarm Ltaws for the Use oi a rirearnm
Guritg a&nd 1n relation to & drug tratficking cofiense--Count
three; ana 18 U.5.C. §1517 f{or TIhreatenin, aaa witness GO
prevent communication with law intorcement--Count Four.

ALl of petitiorer's counts of coaviction were  rup

concurrent, witn tne ex CEptLOF cf {ount Three whicn the dlaw

reguires to run  congecutive Lo any otner woilenss. Tbus,

petitioper wWas sentenced to concurrent terms ot lite
1mprisonent on Counts Ope and Two, ten (1u) years on Count

Four, and a consecutive teri of tive (5) yE4£S 1mprisopment on

']

Count Three. ‘lhese convictions auve sentences woere atbfirmed on

girect appgal. Sge United States v. Ismel, 153 ©.3d. 715

(favle); U.S. App. Lexis 18300 (atn C;‘Lr. August 7, 19v8).

ln ZUZU, Petitioner sou,nt & reductlon in senitence uncer Lne
Fivst Step Act - on Loupts Upe and Two o©f nis iouictiment ot
conviction. Uhe aistrict court denied the motion althougn it

found tuat hlg conviction under Count Une was o coveres offense,

but determined that nis $345{e}{(1)(A) conviction on Count Two

was not & covered olfense. See United Stztes v, desout, U.s.

ey

Pist. Lexis 1312037 (W.l,Va., June 8, 2035,



Petitioner flied & timely notice of appeal witn the district

afrtirmea the district court's

&

court, and the court of appeais

gecision in an unpublisbed per curiam opioniop. See United States

v. begout, U.8. App. Lexis £7533 {(4ith Cir. October 30, 2024).

tron for a writ of certicrari followz the court of

ook«

This pet

sppesls wecision,
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the power Lo 1lssue GVR Crders as an integral

part of its practice when consicering a ‘''wide range of

[

developments” in law. See Lawrence v. Chater, 5i6 U.S. 163

(1996). Specifically, the Court's power te Grant, Vacate and
Remand  (GVR, a lower court decision allows for legal
developments that pose substantial questions that may if, "given
tthe opportunity for further consideration, and where it appears
tiat sucn a redetermination may determine the ultimate outcome

Pa)

of toe iitigation, a GVR order is,...peotentially appropriate.”

Certainly, the question posed bhere not only involve strong
Gue process lmplications, but also long standing principles
enshrined lu Sixth Amendment jurisprudence and concerns of
shatutory interpretetion. Because tne. uuestion presented here
involves the bedrock principle inherent in a criminal

derfendant’s fundamental rignt to only suffer incerceratior after

g

copviction on elements founa by a jury. See Apprendi v. New

Jersey, 566 U.5. 456 (2000)}. lmportant in this case is the
change in law through the First Step Act which erodes the lower
Lindings this retroactive law does not apply in this
instance. This 1is so especially considering Fetitioner was

1

convicted prior to the enactment of the First 5Step Act for

violstions of ftederal drug laws invelving crack cocaince under

-~

iitle 21 of the United States Code, to wit: 21 U.5.C. 46
b b

| 2ot
&z
foed

641(b)(L)(A)(iLli) ana 21 U.5.0. §848(e){1){a).



i

Under these statutory provisions, it is a wviolation of

federal law for @ person to conspire to PO83ESE OF possess with

X -

Lhe intent to distribute {and/or the actual distribution ) of &
copbrolled substonce; and to murder an inuividual while engaged

i ot

punisheble” wunder §841(bJ{1;{4).

el

in as cffense that i
Consequently, Fetitioner was convicted of the ziorementioned
drug related offenses vresuliing in bhim receiving two (2)
concurrent iife sentences.

As noted decades‘ arter Petitioner’s convictions, Congress

epacted the Falr Sentencing Act which, auwongst other things,

iaocreased the threshold quantities of crack cocaine which
triggered certaln mandatory minloum - septences under

£5841(0){13{ Y & (b){(L){E). The enactment of the Fair Sentencing
act was wnot mage retreoactive however, until Congress passed
additional legislation under the Fivst Step Act, which allowed
eligible offenders to seek a reduction in their seuntence if it

i3

invelved 2 covered offense. See Jerry v. United States, 593 U.S.

486, 492 (2021).

In lerry, this Court rejected tne lower court ruling which

0

tound that the First Step Act applied to crack cocaine offenses
J £

© o d e LT A iy Yooy o . O - - R e P

under §841(0)(1)(C) because this statutory provision never

dgifferentiated between crack and powder offenses.” Id., at p.

494, To the contrary, the'statutory provisions in subsections

CBX(LX(A)(iiL) and (B} (1){B)(i1i) specifically involved crack

cocaine offenses and were the subject of the First Step Act

legislation. Id., at p. 495 (holding thet §4{a) of the Fair
sentencing Aot  modifi tne statutory penalties only for

-5
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480 months” which is the maximum sentence for a v841(b)(1){8)
offense. Degout, supra at Lexis 112037 *10; see also, Deacut,
supra at Lexzs 27533 %14 (stating that “[tihe court
explained...that the...sentence for Count Une would not be 480
montns...because tnat is the revived statutory maximum in Lignt
of the First Step Act™).

inerefore, Petitiomer's conviction tor Count Ope is
equivalent to & violation or 21 U.S.C. $341(b)(1)(i) following
enactment of tne retroactive First Step Act. Thus, in turn this
removes Petiticner as a “perscal | who wias] engaged in  an

offense punishable under Section 343(b)(1)(A) of Title 21 see

Count Une of thz: 1nﬁlctﬁentj.,.1n vxoiaflon ¢t Title 41,'Ubltec
States Code Section 848(e)(1)(A)." {(Incictment filed March g,
1994, p. 8). Significantly, both lower courts focused on the
fact tnat the statutory penalties in gS&a(e}(i)(A) did not
change, wahen the focus should hsve been on the “punishable”
cffense under §841(bj(1)(4a) supporting retrcactive application
of the Fesir Sentencing Act. See First Step Act of 2018, Pub. L.
NC. 115-015 (2018).

Given tne due process lmplications present in tais case, see

]

€., Mathews v. Eldridge, 424 U.s5. 319 {(1576)(r cognizing due

process is a broac concept), and long stanaing principles iln tne

£

context ©f an indictment; see e.p, United States v. Gaudin, 515

Uus. 506, 510 (1995)(recognizing that the Sixth Amendument right

in ceojunction with <due process requires that each eclement of a

oW

crime be proved beyond a reasonable doubt); see alse Jn re

Winship, 397 U.S. 358, 364 (1970}, the retroactively applicable
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9

First Step Act must extend to Petitioner's §848{(e)(1)(4) offense

1

M

{(A), the latter

N

which is dependent upon a violation of §841(b)
ol which 1s a covered offense. Both courts in this case
recognized as mucn when they conceded that his §841(b){1)(4)
cffense in Count One was a covered cffense, and the fact that it
was directly referred ip Count Two of his indictment.

Morgover, the Fourth Circuit iv Petiticpzsr's direct appeal
recognized the principle tost the aggravated drug amount--in

this Instence “crack cocaine™ in vielation of §841(b)(1{(4) was

an essential element of a CCE murder offense. See United States
ve dsmel, 153 F.3d. 7253; U.5. App. Lexis 18300 (4tn Cir. August

1998). Clearly, in liswel the panel recognized that:

"Section  B841(6){1}{(A) i the subsection of
Section 841(b) that provides penalties for those
distributing the lafgesa gyuantities of drugs. In
relevant part, Section 84L(B)(1){A} provides
stiff penalties for tne distributicn oi peater
than fifty grems of cocaine base. Other
subsections of Section 841(b) provide lesser
peralties  for the distribution of lesser
quentities of drugs. Tnerefore, when Congress
enacted the relevant part Gk Section

.....

848(eji1){(A) and explicitly referred Lo killing
committed while engaging in act yun:snabia unneL

Section “4l(b;k1){n), Congress abviously
intended Section g{e)(13(A) to apply only to

those killings comnlttem while a detendant
zngages  in the alstribution of the larger
quautits vi  drugs discussed in  Section
541(b)( ; '

les )
1)(A Lecause Secticn 84 e/\i)(ﬁ}
explicitly

1){a

ar

A). !
] and exciusively refers to Section
Gal(bjy \) however, we believe that procs
L
i

beyond rasonable doubt of the distribution of
driug Guantities set forto in Section
841 (b){1)(A) is a necess sary element to prove a

vioclation of Section 845{e){13(a)."

de, at Lexis 18300 #16-17 (citing United States v. Beckford,

66 Fl.bupp. 1415, 14253 (E.D.Va. 1997); Uritea States v.

-8-



DesAnges, 971 F.Supp. 349, 356 (W.D.Va. 1996)).

Now, when reading the Fourth Circuit's reasoning on éirect
appeal in Petitioner's case, it can only be recognized that
after the passage of the First Step Act thatlany crack cocﬁine
offense punishable wunder §841(bJ(1)(A) & (b){(1)(B)~-whether
standing alone or suppo%ting an §848(e)(1)(A) offense is open

for e discretionary sentence reducticn. Accord Richardson v,

United States 526 U.S. 813, ®i7 (1999}(stating that ""[f Jederal

crimes are made up of factual elements, which are ordinarily
listed in tne statute that defines the crime” thus “[claliing a
particular kind of tact an ‘element' curries certain legal
consequences' ). The consequence ip this cazse is that @ sentence
under §848(e)(1){A) camnot rest on anything other than a
violation of §841(t)(1)(A), which under the change of law in the
First Step Act creztes 2n obvious infirmity. Moreover, as
further recognized, "‘[wihen interpreting a statute, [courts
must] lock first to the langugage" and in this case the
§848{e)(1)(A) statute "explicitly” intorms courts that a
viclation of CCE murder must rest on the elements of

r—t—

§861(b)(1)(A) exclusively. ld. at p. &i8.

ased on tphe facts and law in Petitioner's case, hnis

fony

5848(e)(1)(A) offense should have been deemed & “covered

™

f

otfense” under the First Step Act because fie was not only
convicted by way of reference to §841(b)(i){A)~-s crack cocaine
offense, but the essence of his CCE murder was premised on a
violation of §841(b)(1)(A}. The lower court's myopic view of the

First Step Act's reference to “covered offense" applying only to

- 9 -
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