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GELPÍ, Circuit Judge.  Defendant-Appellant Kevin 

Millette ("Millette") was subject to several special conditions of 

supervised release.  One special condition specifically prohibited 
Millette from unsupervised contact with minors.  The district court 

found that Millette violated that condition.  As a result, the 

court revoked his supervised release and sentenced him to two 

months' imprisonment followed by a five-year term of supervised 

release with the same special condition reimposed.  Millette now 

appeals the revocation of his supervised release and the 

reimposition of the special condition prohibiting him from having 

unsupervised contact with minors.  Upon review, we discern no error 

and affirm.  

I. BACKGROUND 
A. Millette's Criminal History and Supervised Release 

  We begin by recounting the facts.  In 2016, a one-count 

information was filed against Millette, charging him with 

possession of child pornography in violation of 18 U.S.C. 

§ 2252A(a)(5)(B).  According to the presentence report, Millette 

possessed 24,277 still images and 1,022 videos of child 

pornography.  When law enforcement interviewed him, Millette 

admitted, among other things, that viewing child pornography was 

a "life-long" problem for him.  Subsequently, Millette pleaded 

guilty to the possession of child pornography, and the district 
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court sentenced him to 120 months' imprisonment followed by a 

seven-year term of supervised release.1    

In December 2020, after Millette had served about 

sixty-one months of his sentence, the district court granted 

Millette's motion for compassionate release.  To mitigate the risks 

associated with Millette's release, the district court imposed 

several special conditions.  The special condition at issue, 

Special Condition 9, prohibits unsupervised contact with minors.  

It specifically states: 

Defendant shall not associate, or have verbal, 
written, telephonic or electronic 
communication, with persons under the age of 
eighteen, except in the presence of a 
responsible adult who is aware of the nature 
of the defendant's background and current 
offense, and who has been approved by the 
probation officer.  This restriction does not 
extend to incidental contact during ordinary 
daily activities in public places (emphasis 
added). 
 

Millette's daughter was a minor at the time of his release. 

In January 2021, a probation officer reviewed the 

conditions of Millette's supervised release with Millette over the 

phone.  Millette confirmed to the officer that he understood those 

conditions.  About two months later, however, Millette's internet 

activity revealed that he was searching for "tykable diapers" and 

 
1 This was Millette's second offense related to child 

pornography.  In 2010, Millette was convicted in Maine state court 
for possession of sexually explicit materials depicting a minor 
under the age of twelve. 
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"ABDL," which stands for "Adult Baby Diaper Lovers."  When a 

probation officer confronted Millette about his internet usage in 

April 2021, Millette admitted to the searches and was instructed 

not to do it again.   

Millette continued to exhibit troublesome behavior over 

the following year.  For example, in April 2021, his probation 

officer again reprimanded Millette for his internet activity.  And, 

in May 2022, Millette disclosed to his supervising probation 

officer that he had magazines that depicted both adults and minors 

he found sexually attractive and that he had subscribed to the 

magazine "Parenting" for "arousal purposes."   

On August 12, 2023, Probation Officer Kate Phillips ("PO 

Phillips") made an unannounced visit to Millette's residence.  

Millette lived with his mother, an adult whom the Probation Office 

approved to supervise Millette's contact with his 

then-fifteen-year-old daughter.  When PO Phillips entered the 

house, she found Millette's teenage daughter on an inflatable 

mattress in Millette's bedroom.  Millette's mother was found in 

the backyard near the pool -- about twenty to thirty feet from the 

house -- wearing a wet bathing suit.  

PO Phillips asked Millette where he had slept the 

previous night, and he answered that he slept on the living room 

couch while his daughter slept on a "cot" in his bedroom.  But 

when PO Phillips separately questioned Millette's mother, she 
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answered that Millette slept in his room with his daughter.  

Millette then admitted that his daughter and he slept in his 

bedroom the night before, and on previous occasions.  PO Phillips 

subsequently moved the court to revoke Millette's supervised 

release for violating Special Condition 9.   
B. Revocation Hearing 

The district court held the final revocation hearing on 

September 25, 2023.  At that hearing, PO Phillips testified that 

Millette's mother had stated that Millette slept in the same room 

as his daughter more than once.  PO Phillips also stated that she 

had instructed Millette that it was his responsibility to leave a 

room whenever he was in it with a minor and no supervisor was 

present.  

Millette, through counsel, admitted that he and his 

daughter slept on different beds in his bedroom without an approved 

supervisor in the room, but challenged that his conduct violated 

Special Condition 9.  Millette's counsel argued that his conduct 

was consistent with Special Condition 9 because Millette was within 

his mother's presence.  Arguing that the word "presence" made the 
condition "inherently ambiguous," Millette's counsel stated that 

the term is subject to different interpretations and that the 

interpretation of that term in the defendant's favor would be that 

an approved adult is present when within the same dwelling as 

Millette, even if in a different room.  The government argued that 
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Special Condition 9 is clear enough to prohibit Millette from 

sleeping in the same room with a minor without supervision.  

The district court ultimately found that Millette's 

conduct constituted a "clear violation" of Special Condition 9.  

The district court explained that "any reasonable person would 

see" that Millette's conduct constituted a violation in light of 

his criminal background and the purpose behind conditions that 

limit interactions with minors in this context -- namely, to 

protect them from a "serious epidemic" of adults who circulate 

images of sexually assaulted children.  The district court noted 

that Millette has contributed to such epidemic "now twice."  

Indeed, the district court reasoned, Millette's initial response 

to lie to PO Phillips when she first questioned him about the 

sleeping arrangement with his daughter indicated that he "knew 

full well" that he violated Special Condition 9.  While the 

district court acknowledged that Special Condition 9 may be 

"ambiguous in its outer recesses," it deemed Millette's conduct 

"so far beyond the line" not to be "really debatable," emphasizing 

that "no contact with minors means no minors sleeping in your 

room."  Before sentencing, the district court noted that Millette 

was "in denial" about his conduct and urged him to "behave 

differently."   

For said violation, the district court sentenced 

Millette to two months' imprisonment followed by five years of 
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supervised release.  At the same time, it reimposed Special 

Condition 9 (now, Special Condition 8). 

Millette timely appealed.  We have jurisdiction over 

this appeal pursuant to 28 U.S.C. § 1291. 

II. DISCUSSION 
Millette advances several related arguments on appeal.  

First, he asserts that "in the presence of" is ambiguous and, if 

the ambiguity is interpreted in his favor with the benefit of the 

rule of lenity, then the district court erred in finding that he 

violated Special Condition 9.  Second, Millette argues that the 

district court erred by reimposing, without sufficient 

explanation, an ambiguous condition that restricts his ability to 

parent his child.  We address each argument in turn, applying the 

appropriate standard of review.  

A. Revocation of Supervised Release 
  Millette's challenge to Special Condition 9 centers on 

the phrase "in the presence of."  He argues that the phrase is 

ambiguous.  And so, he contends, the rule of lenity dictates that 

we construe the ambiguity in his favor, such that Special Condition 

9 is satisfied when an approved adult is anywhere within the same 

house.  

In a revocation proceeding, the government bears the 

burden of proving by a preponderance of the evidence that the 

defendant violated a condition of his release.  United States v. 
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Teixeira, 62 F.4th 10, 17 (1st Cir. 2023); 18 U.S.C. § 3583(e)(3).  

While the Federal Rules of Evidence do not apply in revocation 

proceedings, the government must present "reliable" evidence.  

Teixeira, 62 F.4th at 17.  If the court finds a violation, it must 

then decide whether to modify or revoke the defendant's supervised 

release.  United States v. Colón-Maldonado, 953 F.3d 1, 3 (1st 

Cir. 2020).   

"We review the district court's ultimate decision to 

revoke supervised release for abuse of discretion, and the 

underlying finding of a violation of supervised release for clear 

error."  United States v. Dudley, 100 F.4th 74, 81 (1st Cir. 2024) 

(quoting United States v. Wright, 812 F.3d 27, 30 (1st Cir. 2016)).  

Within the limits of the abuse of discretion standard, we review 

de novo "embedded questions of law" while "embedded findings of 

fact engender clear-error review."  United States v. Del 

Valle-Cruz, 785 F.3d 48, 58 (1st Cir. 2015) (quoting United States 

v. Carrasco-De-Jesús, 589 F.3d 22, 27 (1st Cir. 2009)).   

The clear error standard is "exceedingly deferential." 

United States v. Matos, 328 F.3d 34, 39–40 (1st Cir. 2003) 

(citation omitted).  This court will find that a district court 

abused its discretion "only when [we are] left with a definite 

conviction that 'no reasonable person could agree with the judge's 

decision.'"  United States v. McCullock, 991 F.3d 313, 317 (1st 
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Cir. 2021) (quoting United States v. Cruz-Ramos, 987 F.3d 27, 41 

(1st Cir. 2021)).   

A supervised release condition must be "sufficiently 

clear and specific to serve as a guide for the defendant's 

conduct."  18 U.S.C. § 3583(f).  However, conditions of supervised 

release need not be "precise to the point of pedantry" and must be 

read "in a commonsense way."  United States v. Gallo, 20 F.3d 7, 

12 (1st Cir. 1994); see also United States v. Cruz, 49 F.4th 646, 

653-54 (1st Cir. 2022) (holding that a condition of supervised 

release was not "unconstitutionally vague" based on a commonsense 

and contextual reading).   

Millette did not and does not dispute his conduct.  He 

admits to having slept in the same room as his minor daughter on 

multiple occasions without a supervisor in the room.  His only 

contention is that he did not violate Special Condition 9 because 

his mother -- an approved "responsible adult" -- was at the home 

while he and his daughter slept in the same room.  The district 

court disagreed with Millette, and in so doing, made clear its 

view that "in the presence of" requires more than the "responsible 

adult" be in a different room while Millette had prolonged contact 

with a minor in his bedroom.   

We agree with the district court.  A reasonable person 

would not conclude that A is in B's presence if A is in the bedroom 

and B is elsewhere in the house, out of sight and earshot, much 
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less out swimming in a pool.  "Presence" suggests a person's 

"immediate vicinity."  See Presence, Merriam-Webster (Nov. 18, 

2024), https://www.merriam-webster.com/dictionary/presence 

(emphasis added).  And even if a less immediate scope were 

suggested in some context, here the context -- an attempt to ensure 

that Millette was supervised when with a minor -- belies any notion 

that Millette could closet himself away with a minor overnight, 

free from observation by any adult.   

Millette's own conduct supported the district court's 

interpretation of the condition as a sufficiently clear guide to 

his behavior.  Millette initially lied to PO Phillips, telling her 

that he slept on a couch in the living room while his teenage 

daughter slept on a "cot" inside his bedroom.  He later admitted 

that he slept in the same room with his daughter only after his 

mother had indicated as much.  The district court reasoned that 

Millette's lie demonstrated that he "knew full well" that sleeping 

alone in a room with his underaged daughter constituted a violation 

of his supervised release.  We agree that Millette's perceived 

need to cover up his sleeping arrangement provided support for the 

conclusion that he himself read the condition as likely barring 

such conduct.   

Millette argues that the district court committed an 

error of law by refusing to apply the rule of lenity when 

interpreting Special Condition 9.  But even if we were to assume 
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that lenity has a role to play that is not played by 18 U.S.C. 

§ 3583(f) in construing conditions of supervised release, by its 

own terms lenity only applies where there is a "grievous ambiguity" 

that cannot otherwise be resolved.  United States v. Dion, 37 F.4th 

31, 39 (1st Cir. 2022).  No such ambiguity exists here.   

B. Reimposition of the Special Condition 
Millette next argues that the district court erred by 

reimposing Special Condition 9 (now, Special Condition 8) without 

an adequate explanation.  Millette insists that the reimposition 

of that condition is particularly inappropriate in this case 

because it restricts his constitutionally protected interest in 

parenting his minor daughter.  We disagree.  
We review "preserved objections to the imposition of a 

special condition of release for abuse of discretion and 

unpreserved objections for plain error."  United States v. Windle, 

35 F.4th 62, 67 (1st Cir. 2022) (citing McCullock, 991 F.3d at 

317).  Here, we assume that Millette properly preserved his 

challenge to the district court's decision to reimpose a condition 

that limits his unsupervised contact with minors.  See United 

States v. Mulero-Algarín, 866 F.3d 8, 11 (1st Cir. 2017). 

1. Abuse of Discretion Review 
District courts have "significant flexibility" in 

imposing conditions of supervised release.  McCullock, 991 F.3d at 

319 (quoting United States v. Marino, 833 F.3d 1, 10 (1st Cir. 
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2016)).  That flexibility, however, is not without limits.  New 

(or reimposed) conditions of release must be "reasonably related" 

to, among other things, "the nature and circumstances of the 

offense and the history and characteristics of the defendant."  18 

U.S.C. §§ 3583(d)(1), 3553(a)(1).  Of note, too, is that conditions 

must "involve[] no greater deprivation of liberty than is 

reasonably necessary" to deter and rehabilitate the defendant and 

"protect the public from [any] further crimes."  See 18 U.S.C. 

§§ 3583(d)(2), 3553(a)(2)(B)-(D).  For that reason, we require 

that the sentencing court "set forth a 'reasoned and case-specific 

explanation' for the conditions it imposes."  United States v. 

DaSilva, 844 F.3d 8, 11 (1st Cir. 2016) (quoting United States v. 

Perazza-Mercado, 553 F.3d 65, 69 (1st Cir. 2009)).   

A condition that limits Millette's unsupervised contact 

with minors is indeed "reasonably related" to his specific offense 

and his history and characteristics.  Millette has admitted to law 

enforcement that viewing child pornography has been a "life-long" 

problem for him.  And despite two convictions for 

child-pornography-related offenses, his subsequent conduct -- his 

internet activity in 2021, confessions to his supervising officer 

in 2022, and inability or unwillingness to understand that it was 

wrong to sleep in a bedroom with his 15-year-old daughter without 

a supervisor -- suggests that this continues to be a problem for 

him.  In that way, Special Condition 9 (currently, Special 
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Condition 8) is related to Millette's specific offense and history 

and is also necessary to protect the public from further crimes.  

In addition, the district court's explanation for 

reimposing the special condition was adequate.  The requirement 

that the district court explain its reasoning for imposing (or 

reimposing) a condition is satisfied "without a written or oral 

explanation of the reasons supporting the condition if we can infer 

the court's reasoning" from examining the record.  See United 

States v. Garrasteguy, 559 F.3d 34, 42 (1st Cir. 2009); see also 

United States v. Vega-Rivera, 866 F.3d 14, 21 (1st Cir. 2017).  

Before rendering its sentence, the district court expressed 

concerns that "there is serious epidemic" of people sexually 

assaulting children and circulating those images and noted that 

Millette has "fallen into it now twice."  The court also concluded 

that Millette was in "denial" about the seriousness of his recent 

conduct.  Against the backdrop of Millette's criminal history and 

more recent conduct, we can infer from the record that Millette 

poses an ongoing risk of danger to minors.  Thus, we find that the 

explanation here was sufficient considering the extensive 

evidentiary record and Millette's criminal history and 

characteristics. 

Moreover, the special condition does not overly restrict 

Millette's constitutional interest in parenting his daughter.  

Conditions that "would impair a defendant's relationship with his 
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child" require a "greater justification."  United States v. Del 

Valle-Cruz, 785 F.3d 48, 62 (1st Cir. 2015).  Conditions that limit 

a defendant's association with minors, including his children, are 

proper when, among other things, "the defendant's conduct 

otherwise indicates an enhanced risk to minors."  United States v. 

Pabon, 819 F.3d 26, 31 (1st Cir. 2016).  Such conditions "are 

sufficiently circumscribed when they do not place an outright ban 

on association with minors, but only curtail association, such as 

by requiring pre-approval by the probation officer."  Id. at 31-32 

(internal quotation marks and citations omitted).  It is an added 

"safeguard" that "defendant can petition the district court to 

modify the condition in the event that approval has been 

unreasonably withheld."  Id. at 32.   

In Millette's case, the condition does not impose an 

"outright ban" on him from having any contact with his daughter.  

See id. at 31.  It requires only that his interactions with her 

and other minors happen under the supervision of a responsible 

person approved by the probation officer.  See, e.g., United States 

v. Tilley, 105 F.4th 482, 487 (1st Cir. 2024) (upholding a 

condition prohibiting unsupervised contact with minors).  That is 

a proper limitation considering that Millette continues to pose an 

"enhanced risk to minors," as evidenced by his previous internet 

activity and more recent confessions to his supervising officer.  

Further, as the record reflects, Millette's probation officers did 
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not "unreasonably withhold permission" from Millette "to see his 

own children."  United States v. Acevedo-Osorio, 118 F.4th 117, 

138 (1st Cir. 2024) (quoting United States v. Mercado, 777 F.3d 

532, 539 (1st Cir. 2015)).  Rather, he had regular supervised 

visits with his daughter.   

Since the record justifies limiting Millette's 

unsupervised contact with minors, we find that the district court 

did not abuse its discretion in reimposing such a condition. 

III. CONCLUSION 
For the foregoing reasons, we affirm the revocation of 

Millette's supervised release and reimposition of a condition that 

limits his contact with minors. 
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____________________________
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(Open court.  Defendant present.) 

THE COURT:  All right.  This is United States versus 

Kevin Millette, Docket No. 2:16-CR-04-NT.  We're here for a 

final revocation hearing.  Nick Scott is here representing the 

Government.  Good morning, Mr. Scott. 

MR. SCOTT:  Good morning, Your Honor. 

THE COURT:  Kate Phillips is here on behalf of 

probation.  Good morning, Ms. Phillips. 

PROBATION OFFICER:  Good morning, Your Honor. 

THE COURT:  Ed MacColl is here on behalf of 

Mr. Millette, who is also here.  Good morning, Mr. MacColl. 

MR. MACCOLL:  Good morning, Your Honor.  

THE COURT:  I think we may need to tidy up some 

loose ends before we get started here.  There's a motion 

pending.  Defendant's filed a motion to dismiss the revocation 

petition or for a jury trial.  There's also as part of that 

request for the officers' -- any testifying officers' 

statements.  And I -- before I came in here I met with 

Ms. Phillips, asked her what she had, and I asked her to 

provide those statements.  So that has been provided about a 

half an hour ago.  I don't know if that gives counsel enough 

time.  Mr. MacColl, have you got enough time on those 

statements?  

MR. MACCOLL:  I would have guessed that what I got 

wasn't all of her prior statements, all of her prior notes, 
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but I have had enough time to read them, yes, Your Honor. 

THE COURT:  I asked that question and she indicated 

to me that that was all of her statements. 

MR. MACCOLL:  Okay.  I've read them, thank you, 

Judge. 

THE COURT:  I doubt she would have -- 

MR. MACCOLL:  I'm not suggesting otherwise.  I 

thought there could have been a miscommunication, but if 

they're complete then that's what they are. 

THE COURT:  You can cross-examine her about that. 

MR. MACCOLL:  Certainly.  

THE COURT:  All right.  So with regard to the motion 

to dismiss, I'm going to deny that motion and I am also going 

to deny the motion for a jury trial.  I don't think it's 

supported on the record.  

And I guess we're prepared, then, to go forward with the 

Government's case.  

MR. SCOTT:  Thank you, Your Honor.  

THE COURT:  You're welcome. 

MR. SCOTT:  Your Honor, the Government is going to 

move for admission Exhibits 1 through 5.  Exhibit 1 is the 

testimony of Officer Phillips at a prior hearing in this 

revocation matter, at the preliminary hearing.  Exhibit No. 2 

is the testimony of Melodie Millette, which is the defendant's 

mother.  Exhibit 3 is a photograph which is relevant to the -- 
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one of the violations -- alleged violations here where the 

defendant is alleged to have attended a birthday party with a 

minor.  This is a photograph that was provided to probation by 

a person who was present at that birthday party, showing where 

the defendant was in relation to that minor.  

I'm also submitting as Government's Exhibit 4 polygraphs 

that the defendant underwent in this -- as part of his 

supervision, as part of March -- his supervision, excuse me, 

that occurred on March 29th of 2023 and again on September 

12th of 2023, which also contain summaries of statements that 

the defendant made to the examiner as part of those.  

I'm also submitting -- let me back up.  Exhibits 1 

through 4 have been provided to the Court and counsel prior to 

the hearing.  I'm also submitting as Government's Exhibit 5 

chronograph notes of Officer Hastings and Officer Phillips 

that the Court released to the parties this morning.  So I 

believe the defendant has a copy of those.  I'll hand these up 

to the Court if I can approach. 

THE COURT:  I have copies of them. 

MR. SCOTT:  Thank you.  

THE COURT:  But you will need to give them to the 

clerk of the court afterwards.  

Any objections to Government's 1 through 5, Mr. MacColl?  

MR. MACCOLL:  Yes, Your Honor.  So with respect to 

Exhibit 5, which I just received a half an hour ago, there 
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are -- objection is based on hearsay, Crawford, confrontation 

clause issues, including with respect to Mr. Hastings' note of 

a purported meet -- of a meeting with Mr. Millette in 

September of '21, where he characterizes, and we believe 

mischaracterizes, what Mr. Millette said.  And if the 

Government's going to offer Mr. Hastings' interpretation of 

what he said Mr. Hastings said in an uncounseled interview 

with two probation officers, we think Mr. Hastings needs to 

take the witness stand. 

THE COURT:  Mr. Hastings is in the courtroom, so you 

can call him.  

MR. MACCOLL:  We object to the Government offering 

his -- his statement, Your Honor.  

THE COURT:  All right.  And specifically with regard 

to your hearsay objection can you be -- is that the statement 

you're referring to that you consider to be hearsay, or is 

it -- how are you viewing this?  

MR. MACCOLL:  So obviously, Your Honor, the defense 

has a different interpretation of the constitutional 

requirements for this hearing.  We contend we're entitled to a 

jury trial and that in order for a proper proceeding to result 

in what the Government's requesting is the incarceration of a 

defendant that due process requires a higher level of 

reliability than this method of proceeding, including with 

respect to all of these exhibits but in particular 
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Mr. Hastings' notes.  

Also, Your Honor, with respect to Exhibit 4, the 

polygraph reports, I'm not an expert on polygraph examination, 

never sat through one, don't think I've cross-examined or 

presented a polygraph expert in court, usually not admissible 

for lack of reliability.  But to offer a polygraph report 

without a polygraph examiner to testify to what the process 

was, how reliable the process is, what the meaning is, I don't 

know if the Government's offering these polygraph reports 

to -- as evidence of what Mr. Millette said or as evidence 

that Mr. Millette said something that wasn't true and that the 

Court's going to argue that the Government should conclude 

that Mr. Millette lied about some statement and therefore the 

opposite of what he said is true based on a polygraph 

examiner -- examination with the examiner not in the 

courtroom.  So I'd object to Exhibit 4 as hearsay, it's not 

reliable, and on due process grounds to be offering that kind 

of evidence.  

With respect to the testimony of Ms. Phillips and 

Ms. Millette, they're both in the courtroom.  And an aspect of 

the motion to dismiss, Your Honor, is that there aren't 

factual disputes here.  We think that what happened is 

consistent with the conditions of supervision.  The Millette 

family -- everybody in the Millette family believes that what 

happened was consistent with the conditions of supervision and 
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with what they were told was the meaning of the conditions of 

supervision, and that what the Government is asking to do here 

is counterproductive from a public policy, criminal justice, 

sociological, and familial point of view.  And we think it's 

important for the Court to get an understanding that that 

would be a mistake and to be proceeding with just read this 

and you'll come to the right result we think is gravely 

mistaken.  

Judge Cohen heard the witnesses and came to the 

conclusion that he interprets one rule as not having been 

violated, the other rule as having been violated.  I think 

given the mistaken definition of the word presence, given an 

ambiguity we contend has to be resolved in favor of the 

defendant, but -- but ultimately came to the conclusion that 

Mr. Millette should not be detained and that even no 

additional conditions should be imposed.  

And at this point the Government's asking on a pile of 

paper to throw him in jail.  And we think that that approach 

violates due process and all of the other rules and principles 

that I've outlined, Your Honor.  Thank you. 

THE COURT:  All right.  But -- so you said something 

that's piqued my interest, which is you do not have a factual 

dispute here.  So this is really a legal question as to what 

the term presence in the special condition No. 9 means?  

MR. MACCOLL:  There is -- there's -- Mr. Millette's 
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acknowledged, Ms. Millette's acknowledged, all of our 

witnesses would acknowledge that on this occasion and on other 

occasions when any of the approved supervisors -- and 

everybody who's been an approved supervisor is in the room 

today -- has been with Kevin and Lexie Millette, his daughter, 

and the supervisor has needed to visit the toilet, either at 

the house or at a restaurant, and all of those things have 

happened at least scores of times, that it never occurred to 

anybody there, Kevin, the supervisor, Lexie, who is not here 

today but her brother is again, that Kevin should leave the 

room while the supervisor is in the restroom or Lexie should 

go to the restroom with the supervisor or Lexie should leave 

the room.  It just didn't occur to anybody.  

But we don't dispute that, yes, on a regular basis, when 

that kind of circumstance has occurred, the supervisor always 

believed that she was present within the meaning of the rule, 

whether she was in the kitchen stirring dinner, in the 

restroom, whether it's going to the bathroom or taking a 

shower, or on the back deck on the other side of a screen 

door.  They believed they were present.  And if anybody -- as 

I argued in my brief, and the Court's read it, if somebody had 

come to the front door and said is your -- is Ms. Millette 

present, the answer wouldn't be no because she was two rooms 

down.  The answer would be yes, she's two rooms down. 

THE COURT:  Yeah.  Now, maybe we can shorten this 

Case 2:16-cr-00004-NT   Document 148   Filed 12/13/23   Page 9 of 99    PageID #: 626

App. 69



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

 

 

10

somewhat based on what I'm hearing from the defense counsel.  

In my view, just looking this stuff over, the -- the troubling 

spot is that the daughter was sleeping in the same room with 

Mr. Millette and is -- apparently at the time was 15 -- I 

don't know how old she is now -- with apparently the 

grandmother present in the house.  But, I mean, I haven't 

heard the facts as to the arrangement, but, you know, my 

question is if he was alone in a bedroom with a minor, then 

that's a fairly clear violation of special condition No. 9, 

presence with her in the house, I think -- to me, that's -- 

crosses the line.  I'm not talking about the birthday party, 

really; I'm talking about the bedroom situation, the bedroom 

set-up.  

And I'm only going by what I read in the papers, and I 

want it to be proved if it's disputed, but if you're saying 

it's not disputed then maybe we can just go forward and rule 

today and move forward from there.  And then you can take 

whatever appeal you want to take and get the issue with regard 

to the jury trial resolved as well.  

MR. MACCOLL:  While I -- I'd rather win today than 

take an appeal, Your Honor, but -- but that Kevin and Lexie -- 

Lexie slept on a cot in Kevin's room or vice versa isn't 

disputed.  That's what happened.  Kevin has said it happened.  

THE COURT:  Right.  

MR. MACCOLL:  And his mom has said it happened, and 
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the reason they said it happened is because it happened.  I -- 

I don't want to be scolding of anybody but this condition is 

not well written.  What's prohibited is associating with a 

minor.  Kevin's associated with his children 365 days a year, 

24 hours a day.  He never disassociated from the children.  

And so the Millettes have no objection to complying 

with -- with the Court's understanding.  And I get that from 

an optics standpoint, from a concern standpoint, nobody wants 

to be part of the bad story here that this happened -- what 

we're afraid might happen happened and people didn't step up 

and make sure it didn't happen.  The Millette family all feels 

like they know the circumstance, they know the situation, 

they're complying at all times, and they would all testify 

with the more strict of what's the best for the -- for the 

kids and what's required by the order.  And we err -- we err 

on the side of caution on all of them.  

The Government's interpretation is the bathroom 

incident, Kevin's got to leave the house or Lexie's got to go 

in the bathroom, and that's pretty I think preposterous, but 

if that's the rule that's the rule.  And the bedroom situation 

is easy to fix.  I mean, Lexie is 15, 16 in December, to 

address the point raised.  My -- my son was a freshman in 

college and my daughter and I -- she must have been 16 -- went 

on a cruise, and we didn't get two cabins.  But, you know -- 

THE COURT:  You haven't been convicted of possession 
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of child pornography, Mr. MacColl, to my knowledge.  

MR. MACCOLL:  No, I haven't been.  

THE COURT:  It's a different -- you're not on 

supervised release.  

MR. MACCOLL:  No, no, I -- I'm not -- 

THE COURT:  I have no concern about you and your 

daughter.  But that's irrelevant.  

MR. MACCOLL:  I'm just saying -- I'm just saying, 

yes, that's a circumstance that it would make sense, to say, 

hey, we're not accusing anybody of having done anything, but 

we've got a controlled risk here and there is a different risk 

in this circumstance than in the typical circumstance.  And 

it's a risk that a lot of us have a hard time evaluating.  

Because I don't have any desire to look at child pornography.  

Other people do.  Thank God I don't.  How exactly that risk 

relates to other risks I don't know.  It's very -- I don't 

have enough empathy to get what it's like to have that desire, 

I don't.  It's just completely foreign to me.  

But I -- so I -- I get -- and I look at the facts and I 

go, ooh, that feels like that one, if I were sitting on the 

bench I would be uncomfortable saying, yeah, that's okay, 

don't worry about it, just go ahead and do it.  Mom can be 50 

feet away, you know, two doors, whether they're closed or open 

away or not, we're not going to go that's okay.  What are we 

going to do about the fact that it happened?  
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And -- and to me we have to interpret the order, as we 

briefed, in favor of the defendant if it's ambiguous.  I think 

if they didn't -- weren't told is it okay for a father with 

this conviction to sleep in the same bedroom as his 

15-year-old, soon to be 15-1/2-year-old daughter at the time, 

is that okay.  If they were just asked is the supervisor 

present, if she's in the house, I think 90 people out of a 

hundred would say yes.  And so it's not a violation.  

Now, it makes sense to clarify, okay, maybe we haven't 

written this as clearly as we should have, but -- but more 

clearly written might be the supervisor can be in a different 

room briefly for functions like using the toilet and still be 

considered present but not for periods longer than, if we were 

trying to avoid ambiguity, a number of minutes, I'm within 10 

minutes, I'm within 5 minutes, within 15, whatever it is.  So 

that's the solution that I'm hoping for.  

This is a good, caring family.  I have a lot of empathy 

for Kevin and what he's gone through, how hard he's working on 

his jobs, counseling, and to be a good, present parent, which 

is the flip side of what's going on here.  To some extent the 

Court -- Congress has thrust the Court into sort of a family 

court role here, which isn't traditionally what federal court 

is all about.  I handled a juvenile case 30 years ago; I think 

it was the first one that had been brought in maybe the 

history of the court.  And so it's a difficult role, and I'm 
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not sure the Court's a great fit but you have that role.  

Officer Phillips has that role.  And we're trying to comply, 

all of us, you know, we want to -- protecting Lexie is 

paramount for all of us and paramount for all of the 

Millettes.  

So my hope is that we would just get -- and I don't 

particularly care whether there's a finding of a violation or 

not -- I don't want my client to go to jail; I think that 

would be the worst thing could happen to Lexie today -- and 

end up with a clearer set of conditions.  All -- all of the -- 

the two currently approved supervisor in the room, 

Ms. Millette who I think has sort of decided maybe -- maybe 

Officer Phillips and I bang heads a little bit, maybe it's 

better if I'm not an approved supervisor.  That doesn't mean 

she can't visit with her granddaughter on her own or with 

Kevin as long as her daughter or Kevin -- Kevin's best friend 

Karen is there.  So everything can be accommodated if we take 

a constructive approach.  My goal here -- I don't -- I don't 

want an appeal and --  

THE COURT:  I hear you. 

MR. MACCOLL:  -- want a jury trial.  I just don't 

want my client to go to jail. 

THE COURT:  Let me get the Government's position on 

it.  

MR. MACCOLL:  Thank you.
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THE COURT:  Mr. MacColl is essentially seeking a 

constructive approach, that is, a clarification of the special 

condition No. 9.  What's the Government's position on whether 

that's a possibility?  Or you might want to confer with 

probation as well, I don't know.  

MR. SCOTT:  Yes, Your Honor.  I would say, first of 

all, I think the Government's position here, which I think 

probation stands behind as well, is that condition No. 9 is 

clear enough to prohibit the defendant from sleeping in the 

same room with any minor, including his daughter, when there's 

not a supervisor present in the room with them.  You know, I 

really question why that should even need to happen under the 

circumstances that this defendant finds himself under in 

supervision.  

And with respect to finding a -- you know, doing a more 

constructive approach here, am I to understand that the 

Court's asking if -- if probation would be willing to withdraw 

the petition and seek to clarify or -- I'm not -- I'm just 

trying to make sure that I'm understanding what you're asking.  

THE COURT:  Well, I think what I hear Mr. MacColl 

saying is that there could be an admission to the violation. 

MR. SCOTT:  Right.  

THE COURT:  His goal is to have at sentencing no 

term of imprisonment.  And I do agree that special condition 9 

has some ambiguity to it, and he raises a point of what 
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happens if the approved chaperone has to use the restroom, 

then is it required that the -- the minor and the -- and 

Mr. Millette, you know, go to separate rooms, what happens in 

situations where, you know, the chaperone has to be 

momentarily out of the room.  And really what is the 

definition of presence?  Is it within earshot and eyeshot?  Is 

it -- you know, what is it?  And I do say that there is some 

ambiguity there.  

I agree with you that the situation that we're presented 

with, which is sleeping in the same bedroom, is beyond really 

that ambiguity.  I think any reasonable person would know that 

that is not permitted under these circumstances.  But I do 

hear Mr. MacColl's point of is there a way to sort of -- I 

guess I would say this.  Regardless of whether we go forward 

with this proceeding today, I do think that the special 

condition should be clarified going forward.  If it is to 

remain in place, then it needs to be given some contours so 

that there cannot be -- so that there's bright lines and we 

can know when a violation is or is not occurring.  

And I feel like it depends really on the Government's 

concern, essentially, here with regard to the violation that 

has pretty much been admitted to as far as the conduct with 

her sleeping in the room with him.  If you want to pursue that 

and pursue an incarcerative term, then I think you need to -- 

you should probably just prove it up if you can, and -- or if 
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it's admitted to, I don't know, but -- and then we can go 

directly to sentencing.  

You know, and from my perspective, I mean, I've read 

some of this, but I did not finish the exhibits.  I'm -- I'm 

on Government No. 1, actually, so as far as the objections to 

3 -- or to 3 and 4, I haven't read them yet.  So, you know, I 

mean -- I don't know how you want to proceed, really.  But it 

seems to me that you're in the best position, along with 

consultation from probation, as to what needs to happen here, 

what you want to see happen here and whether you want to push 

forward or not.  So why don't you just take a minute and, you 

know, Mr. Hastings is back there too. 

MR. SCOTT:  Yes, Your Honor.  I would say probation 

is the party that's most directly responsible for carrying out 

these -- the supervision of these conditions, so I'll consult 

with them.  

THE COURT:  Why don't you just take a minute.  I'll 

take a five-minute recess and you can discuss it.  Maybe you 

can even talk to the other side.  But I just want to get a 

sense of what your position is as far as whether you want to 

go forward or not.  But I'll be in recess for five minutes.  

(A recess was taken from 10:28 a.m. to 10:39 a.m.) 

THE COURT:  All right.  I left off with you, 

Mr. Scott.  

MR. SCOTT:  Yes, Your Honor.  I've had an 
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opportunity now to discuss this with probation, and at this 

point we'd be willing to proceed with an admission as to the 

August 12th, 2023, violation.  We do feel that an admission is 

important here.  

In addition, the Government and probation aren't -- not 

going to change their recommendation as to the four-month jail 

sentence here.  However, you know, the Court at the conclusion 

of this hearing would of course have the opportunity to and 

the discretion to sentence the defendant to a time-served 

sentence or anything between that and four months or 

technically within the guideline range, I suppose.  

The -- in addition, with respect to modifying the 

condition, Your Honor, there's some concern that modifying the 

condition, especially on the fly, would be kind of difficult 

and it might have unintended consequences.  It could introduce 

further ambiguity.  And I think that the problem here is that 

we don't know exactly what circumstances are going to arise in 

the future with respect to these conditions and how, you 

know -- whether that condition could cover every single 

possible, you know, circumstance that the defendant might find 

himself in.  I think it's difficult to craft a condition that 

would cover every possible circumstance.  

And I think that the -- at least probation has advised 

me that the way that they would prefer to deal with it with 

Mr. Millette is to sit down with him and go over this 
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condition again and to discuss and instruct him regarding what 

his obligations are under these -- under this condition and 

what he is expected to do in situations that arise in a manner 

that would be documented so that it would be clear that he's 

been advised as to what that condition requires.  And that's 

essentially what I have at this point.  

THE COURT:  All right.  Let me -- Mr. MacColl, did 

you want to say something?  

MR. MACCOLL:  I want to answer all the Court's 

questions but -- 

THE COURT:  Well, what's your position on this?  Do 

you want to go forward with a hearing; do you want to have -- 

do you want to admit to the August conduct?  What do you want 

to do on that?  

MR. MACCOLL:  So there isn't a dispute as to what 

happened in August.  The Court can hear it, not hear it.  

We're not going to present any evidence that -- that 

Mr. Millette and Lexie didn't end up sleeping in a cot and a 

bed, two different bedding facilities, in the same room.  That 

happened.  We don't agree it's a violation because we think 

that the approved supervisor was present within the meaning of 

the house.  

We don't have any problem -- I get the Court's concern.  

I didn't mean to be dismissive of it.  Of course I'm not a 

criminal defendant.  I was just saying there are perspectives 
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from which -- and the Millettes all felt like this was not 

risky behavior, but if -- if the Court says it's inconsistent 

with the Court's understanding of the rule, they're the 

Court's rules, that's that.  That's what Judge Cohen said; 

that has been that ever since then.  

I -- I can't -- I can't recommend to my client that he 

admit it's a violation because I do think he's entitled to the 

resolution of the ambiguity.  I do think that the ambiguity 

should be resolved.  And I -- and respectfully of the Court 

and probation, I am a father.  And if any judge were to say to 

me, Mr. MacColl, if you need to discipline your daughter 

because she didn't show up for school or she didn't do 

something else, she didn't do her chores around the house 

or -- or you needed to commend her and you can only do that in 

the presence of somebody else, I'd resist that.  I'd go find 

some experts to explain you're doing more harm -- I know 

you're trying to do good, Your Honor, but the system is doing 

more harm than good driving that wedge between father and 

daughter.  

Mr. Millette doesn't need to be able to sleep in the 

same room as his daughter with nobody else in the room.  He 

doesn't need that.  There's no need of that.  So agreeing to 

that as a clarification is -- that's no harm to Lexie.  Most 

15-, 16-year-old girls do not want to spend the night with 

their -- unless they're stuck on a cruise ship.  But I don't 
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want to admit it's a violation because in our opinion it's 

not.  

THE COURT:  I understand. 

MR. MACCOLL:  Thank you, Judge. 

THE COURT:  I guess the question would be, rather 

than admitting to a violation, is it fair to go through a 

colloquy where he admits to the factual conduct?  Or do you 

want the Government to prove it?  Because it can happen either 

way, but it has to happen one way or the other. 

MR. MACCOLL:  That's why I asked for a jury trial, 

Your Honor, and I thought of doing it in this case because 

this isn't a case with a factual dispute.  Mr. Millette 

doesn't dispute that they spent the night in the room.  He -- 

ordinarily she would shift out to the living room after his 

[sic] dad went away to sleep.  But that's not really make a 

difference, I don't -- and then they just fell asleep without 

doing that, but that doesn't really matter because they were 

on two different beds watching TV in a bedroom.  And the Court 

might be uncomfortable with that, might want to prohibit it, 

whether it was clearly prohibited or not.  So -- but they did 

spend the entire night in that room in two -- in a cot and a 

bed separately.  That's not disputed.  The Government doesn't 

need to prove it.  It needs to prove that it's a violation and 

it needs to convince the Court what the sentence should be.  

THE COURT:  All right.  Let me talk to -- 
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MR. MACCOLL:  I'm trying to save us some pain here; 

that's part of my goal. 

THE COURT:  Yeah, I get it.  Let me just -- but I 

have to make a record that's sufficient to satisfy a factual 

basis, essentially. 

MR. MACCOLL:  Yes, Your Honor, I understand. 

THE COURT:  And I can make a ruling as to what I 

think -- whether or not it's a violation or not, but I need 

the facts.  So let me talk to Mr. Millette, and then you can 

jump up at any point in time if you feel like I'm going into a 

territory that you don't want me to cover, okay?  

MR. MACCOLL:  Absolutely, Your Honor. 

THE COURT:  All right.  So, Mr. Millette, did you 

receive the petition to revoke your supervised release and 

have you had enough time to review that with Mr. MacColl?  

THE DEFENDANT:  Yes, I have. 

THE COURT:  All right.  The petition is alleging one 

violation, and it's a violation of special condition No. 9, 

which says that you shall not associate or have verbal, 

written, telephonic, or electronic communication with persons 

under the age of 18 except in the presence of a responsible 

adult who is aware of the nature of your background and 

current offense and who has been approved by the probation 

officer.  This restriction does not extend to incidental 

contact during ordinary daily activities in public places.  So 
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you understand that --

THE DEFENDANT:  Yes. 

THE COURT:  -- is the violation that's being 

alleged.  The Government is focused on one day, Saturday, 

October [sic] 12th, of 2023, and it's alleged in the petition 

that you were alone with your 15-year-old child in your room 

at -- at the -- at your residence, that the probation officer 

observed her, the daughter, to be on a blow-up air mattress, 

and at the time your mother, who had been previously approved 

as a chaperone, was outside of the house in the backyard pool 

area, and she admitted she was swimming.  

And it's alleged that during the contact -- during this 

contact with Probation Officer Phillips and yourself you 

disclosed that your daughter spent the previous night at the 

residence, and when asked where you slept you stated that you 

spent the night on the couch in the living room and the child 

was on a cot in the bedroom.  And when the probation officer 

questioned your mother separately she informed the probation 

officer that you slept in the bedroom with your minor child.  

It's alleged that you then admitted you were dishonest and 

that in fact you did sleep in the same bedroom as your minor 

child.  And it was conveyed during this conversation that this 

had been the sleeping arrangement when the child spent the 

night on previous occasions.  

That's the allegation contained in the petition.  Do you 
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understand it?  

THE DEFENDANT:  Yeah. 

THE COURT:  You have to say -- 

THE DEFENDANT:  Yes. 

THE COURT:  Because this court reporter has to take 

everything down.  

All right.  So have you had enough time to discuss that 

factual basis that's alleged in the petition with your 

counsel?  

THE DEFENDANT:  Yes.  

THE COURT:  Mr. MacColl.  

THE DEFENDANT:  Yeah. 

THE COURT:  You had enough time to review that with 

him?  

(Defendant conferred with counsel.) 

MR. MACCOLL:  So we have discussed it, Your Honor.  

Mr. Millette doesn't -- doesn't agree with every factual 

aspect of it.  

THE COURT:  All right.  This is just the allegation.  

I want to make sure he understands the allegation against him.  

THE DEFENDANT:  Yeah. 

THE COURT:  Do you understand it?  

THE DEFENDANT:  Yes. 

THE COURT:  Have you had enough time to talk with 

Mr. MacColl about it?  
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THE DEFENDANT:  Yes.  

THE COURT:  All right.  Now, you understand you have 

a right to have a hearing at which the Government would be 

required to prove this allegation in an attempt to prove a 

violation of this condition.  Do you understand that?  

THE DEFENDANT:  Yes, I do.  

THE COURT:  All right.  And at any such hearing your 

counsel would be able to cross-examine the Government's 

witnesses, object to evidence that the Government was 

offering, call witnesses that would be able to testify in your 

favor, as well as present evidence that he might want me to 

consider.  Do you understand that that would be your right at 

any hearing?  

THE DEFENDANT:  Yes, I do.  

THE COURT:  All right.  Now, I know there's some 

dispute as to the actual factual allegations, and I have a 

feeling I know where you're going with that, but I -- I guess 

maybe the thing to do would be do you want to have a hearing 

on this charge?  

THE DEFENDANT:  Yes, I do.  

THE COURT:  All right.  That's the answer to the 

question.  You can have a seat.  

And, Mr. Scott, go forward.  Well, let's -- now let's 

back up on the exhibits, all right?  I'm going to defer ruling 

on the admission of the exhibits.  I -- as I said before, I 
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have started reading the testimony of the -- Officer Phillips.  

I have not read 4 and 5.  I have looked at the picture, which 

is I think Government 3.  And I have not looked at Government 

2, which I believe is the testimony of Mrs. Millette, the 

grandmother or defendant's mother.  So I'm going to just put a 

pin in the ruling on whether or not I'm going to accept those 

exhibits, and I'm going to let you go forward with whatever 

you want to do.  We'll get back to the exhibits later.  

MR. SCOTT:  Yes, Your Honor.  All right.  So I've 

moved for admission of these exhibits.  I just want to respond 

a little bit to some of the defendant's objections about 

these, though.  

This -- despite counsel's argument and how he would like 

to proceed, this is not a trial.  The rules of evidence don't 

apply in this proceeding as they do during a trial.  The 

defendant has certain due process rights to confront witnesses 

against him, but it's not the same as the Fifth Amendment 

due -- you know, Crawford right the defendant would have if he 

was accused at a trial of criminal conduct. 

THE COURT:  Can we just -- before we go any further, 

I just want to make sure you're right on that.  And -- so 

there is an evidentiary rule that discusses what rules apply?  

And I just want to look at that.  It's 1101.  Okay.  So it 

does say that there is an exception for the rules of 

evidence -- the rules except for those on privilege do not 
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apply to the following, and it says granting or revoking 

probation or supervised release.  So I think you're 

technically correct.  

Do you know of any other law than that, Mr. MacColl, on 

the actual evidentiary objection?  

MR. MACCOLL:  I don't -- I don't know of a case that 

is at odds with that.  I would -- the Supreme Court case we 

relied on with respect to a jury trial I think would undercut 

the constitutionality of that, but that's what the rule says, 

Your Honor. 

THE COURT:  All right.  And I do -- I understand 

what you're saying, but I do sort of -- can certainly evaluate 

the -- sort of the reliability of evidence, so -- all right.  

So that's your -- now go ahead.  I know, I'm sorry, I kind of 

got hung up on that because I wanted to check it. 

MR. SCOTT:  Certainly, Your Honor.  And I would also 

note that at least two of these exhibits were from a prior 

proceeding where the defendant did have an opportunity to 

cross-examine the witness.  

In addition, Your Honor, with respect to Government's 

Exhibit 5, which is chronographic notes, I would note that, as 

Your Honor did previously, that both of those witnesses are 

here and certainly are available to answer any further 

questions that the Court has or if the defendant wants to call 

them to the stand to examine them regarding those statements 
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in there.  

And in addition to that, Your Honor, I'd just like to 

respond, too, to the defendant's statements regarding the 

polygraph examinations report there -- of which the Government 

has sought admission of two as Exhibit 4.  The Government 

isn't seeking to admit these for really any value of the 

polygraph results themselves.  It's more as a statement of the 

defendant's statements that he made in response to questions 

by the polygraph examiner that we're seeking to admit these.  

And in particular -- and also what was said to the defendant.  

With respect to the first one, I would just note that on 

page 3 of the first report here, this is the March 29th, 2023, 

it just kind of goes over some information regarding contact 

with minors -- excuse me.  I think it's important to note that 

Mr. Millette in this discussion when -- about the subject of 

contact with minors indicated that he denied being all alone 

with any minor, and I think that's kind of illustrative of his 

understanding of what these conditions require, that he not be 

all alone with any minor, which is relevant to the violation 

here.  

In addition, the second report, which refers to the 

9/12, really I think the most important part here is that -- 

THE COURT:  The second report, in Government 4?  

MR. SCOTT:  That's correct.  

THE COURT:  Okay. 
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MR. SCOTT:  Yeah, so there's two reports here.  I 

put them together, so I apologize if that's confusing at all, 

but the second report is -- refers to a September 12th, 2023, 

interview and polygraph.  But I think the important part here 

is that the defendant admitted that he had had the sleeping 

arrangement with his daughter who slept in his room on more 

than one occasion.  We're on page 3, where he stated he had 

been alone with his daughter a few times.  He said that 

sometimes he watches television with his daughter in his room 

when his parents are in another room.  He said his daughter 

had spent the night usually on Friday.  He said also that he 

had spent no more than three nights alone in his bedroom with 

his daughter.  

So I think that's important just because it shows that 

this wasn't an isolated kind of incidence that happened.  It 

doesn't sound like the defendant is denying that he spent the 

night alone with his daughter once, so I don't know how much 

that's necessary.  

With that being said, though, the probation officers are 

here; I've offered these into evidence.  I think this is a 

pretty straightforward case, and if the Court has any 

questions I'd be happy to answer them either myself or through 

the probation officers that are present.  

THE COURT:  So I guess we're going to get down to 

the issue of the -- the exhibits because that's what you're 
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going to rely on for your evidence. 

MR. SCOTT:  Yes, Your Honor.  

THE COURT:  All right.  Do you want to be heard at 

all in response, Mr. MacColl?  

MR. MACCOLL:  Can I have just a moment, Your Honor?  

THE COURT:  Um-hum. 

MR. MACCOLL:  I'm sorry to slow things down.  

(Defendant conferred with counsel.) 

MR. MACCOLL:  So, yes, Your Honor, I object to 

Exhibit 4.  I appreciate the clarification.  It is hearsay.  

We contend that the rules of evidence need to apply.  But in 

any event under the due process clause to proceed by a 

recently provided report of what somebody who's not in the 

room says the defendant said on some other occasion, and I 

don't have an opportunity to ask him or her, whichever, what 

his or her process was for taking notes -- Michael, 

apparently -- and how clearly he recalls exactly what the 

defendant said.  We believe it's an improper way of proceeding 

consistent with the due process clause on a matter in which 

the Government is asking for the incarceration of my client.  

Thank you, Judge. 

THE COURT:  All right.  I think I'd like to have 

Kate Phillips sworn, please.  

THE CLERK:  Do you solemnly swear that the testimony 

you shall give in the cause now in hearing shall be the truth, 
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the whole truth, and nothing but the truth, so help you God? 

THE WITNESS:  Yes. 

THE CLERK:  Please have a seat.  Pull yourself up to 

the microphone.  Please state and spell your first and last 

name. 

THE WITNESS:  Kate Phillips, P-H-I-L-L-I-P-S.  

THE COURT:  All right.  I'm going to do some 

questioning, and I know this is unusual but there are some 

things I want to know and you may want to cross-examine on it.

KATE PHILLIPS, having been duly sworn, was examined and 

testified as follows: 

EXAMINATION

BY THE COURT:

Q. Ms. Phillips, I just reviewed your -- portions of your 

testimony that you gave at the preliminary examination and 

release hearing before Judge Cohen.  One of the things that 

you said was that when you spoke with the grandmother, I'll 

refer to her, Mr. Millette's mother, she disclosed that he had 

slept in the same room.  That's what put you -- gave you the 

information that she actually had slept there that night; is 

that correct?  

A. Yes. 

Q. And one of the things you said was the essence of the 

conversation was that this had occurred more than once.  

A. Yes. 
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Q. That this wasn't the first time that there had been a 

sleepover in his bedroom.  Can you explain what you meant by 

the essence of the conversation, if you can recall? 

A. In speaking with both Mr. Millette and his mother, I 

questioned them if this had happened before.  And the answer I 

received was along the lines of like, yes, but I always check 

on them throughout the night.  And I can't recall the exact 

language that was used, but it was clear to me that had 

happened before.  

THE COURT:  All right.  Do you want to ask any 

questions, Mr. Scott?  

MR. SCOTT:  Just briefly.

CROSS-EXAMINATION  

BY MR. SCOTT:

Q. When you arrived at the residence on September 12th, I 

think it was, you previously testified that Miss Millette was 

not in the house; is that correct? 

A. That is correct. 

Q. And did you come to learn where she was exactly? 

A. Yes. 

Q. And where was that? 

A. She was in the backyard pool area. 

Q. And when you -- did there come a time that you saw her, 

that she came into the house? 

A. When I met with her it was -- all our meetings took 
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place outside that day. 

Q. Thank you.  

A. Yes. 

Q. What was she wearing when you met with her? 

A. A bathing suit, at least for the top because she showed 

me how it was wet. 

Q. Okay.  

A. I can't remember on the bottom. 

Q. All right.  And did she say to you anything about what 

she had been doing in the backyard? 

A. She told me she was swimming. 

Q. All right.  Now, I'm going to show you what's been 

marked as Government's Exhibit 3.  

MR. SCOTT:  If I can approach.  

THE COURT:  Yes, you may.  

BY MR. SCOTT:

Q. Do you recognize Exhibit 3? 

A. I do. 

Q. Can you just tell us what that is? 

A. It's a photo of Mr. Millette and a minor who is sitting 

in front of a birthday cake. 

Q. Okay.  And just to be clear, is the minor's face 

redacted --

A. Yes. 

Q. -- in that?  Okay.  And do you understand that to be a 
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photo of the -- taken at the birthday party that occurred 

sometime in July of 2021 at Mr. Millette's residence? 

A. Yes. 

Q. Did you receive that from a person who indicated to you 

that they had been present at that birthday party? 

A. I received it from the minor's mother.  I don't believe 

they were present at the party. 

Q. Okay.  Thank you.  

MR. SCOTT:  That's all I have. 

THE COURT:  Mr. MacColl, anything for 

cross-examination?  

MR. MACCOLL:  Thank you, Your Honor.  

CROSS-EXAMINATION

BY MR. MACCOLL: 

Q. Good morning, Officer Phillips.  

A. Good morning. 

Q. How are you today? 

A. I'm well, thanks. 

Q. Terrific.  Looking at Exhibit 3, the photograph from 

the birthday party for the -- you understood it was the -- the 

minor's birthday, correct? 

A. Correct. 

Q. And do you understand the minor was a relative of the 

senior Mr. Millette? 

A. It's my understanding. 
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Q. And you understood that the minor's father was present 

at the party, correct? 

A. That is my understanding.  

Q. And your understanding was that the minor's father was 

aware of Kevin's conviction, correct? 

A. I have no way of -- I -- at the time of the birthday 

party, that did not occur.  There was no third-party risk 

notification made from our office to the minor's father. 

Q. But you -- have you investigated whether the father 

knew that Kevin had been convicted? 

A. I can't recall if I did.  

Q. You were in court before Judge Cohen in this room a 

month or two ago, right? 

A. Correct. 

Q. And you heard testimony that the minor's father was 

aware of Kevin's conviction, correct? 

A. Depends on when that testimony took place, because I 

left after my testimony. 

Q. You were actually present virtually now that I think 

about it, correct? 

A. Correct. 

Q. You don't have any information -- any basis to dispute 

that the minor's father, who was present, was aware of Kevin's 

conviction, right? 

A. Correct. 
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Q. And you agree that -- that Mr. Millette's mother was 

present at this birthday party, correct? 

A. Correct. 

Q. And at the time she was an approved supervisor.  

A. For his two minor children. 

Q. Is there -- when you approved Ms. Millette as a 

supervisor, did you provide any writing certifying that she 

was approved? 

A. That approval was made by Scott Hastings. 

Q. Did Mr. Hastings provide a writing documenting that 

Ms. Millette was an approved supervisor? 

A. I am not aware but I cannot speak to what he did.  

Q. Have you provided approval for any of the supervisors 

approved for Mr. Millette's case? 

A. Yes. 

Q. That would be his friend Karen.  

A. Scott Hastings approved his friend Karen and I approved 

his sister. 

Q. You approved Kim.  

A. Yes. 

Q. When you approved Kim, did you provide her with a 

writing saying that she was approved? 

A. No. 

Q. Did you provide Mr. Millette with a writing saying that 

Kim was approved? 
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A. I did not. 

Q. Do you remember how -- how precisely do you remember 

the question you asked that elicited a response as you recall 

from Ms. Millette that she always checks on them -- and I took 

that to mean Kevin and Lexie -- when they're in the bedroom 

watching -- watching TV?  Do you remember what your question 

was? 

A. My initial question was where did Kevin sleep, and the 

answer was in his room.  And I don't remember specifically 

what my next question was, but it was a conversation about 

concern over her being an approved supervisor and permitting 

him to sleep in the same room as a minor child. 

Q. So the way I understood your testimony, you had a 

conversation about what happens when they're in the room 

sleeping, and you understood the sen -- the elder 

Mrs. Millette to say she goes in and checks regularly.  

A. Yes. 

Q. And I'm just going to suggest to you that it would make 

more sense to me that she would go in and check regularly if 

they were watching TV together, watching some show that 

Mrs. Millette and maybe the senior Mr. Millette didn't want to 

watch, as compared to going in regularly throughout the night 

while people were asleep.  But you understood her to mean I 

get up while I'm sleeping in the middle of the night and I go 

in and check on two people who are asleep in a different room.  
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That's what you thought she meant.  

A. The context that the conversation was, she said she 

would get up three to four times in the night because that was 

how often the dog got her up.  And during those times she 

would check on Mr. Millette and his daughter.  

Q. And did you have a sense for how many times she was 

telling you that had happened? 

A. She told me that she would check on them three to four 

times in the night. 

Q. And how many different nights was she talking about, 

did you think? 

A. I just gathered it was more than one.  I don't have a 

specific number.  

Q. Did you measure the distance from the back door to the 

pool? 

A. No, I did not. 

Q. Do you have a sense for how far it is? 

A. I do have a sense of how far it is, yes. 

Q. What's your sense of how far it is? 

A. In my testimony I believe I said 30 to 40 feet.  That's 

the best I can give without having a measuring tape.  It's in 

the backyard of the home area.  

Q. The -- the condition of release, special condition 

No. 9, we talked about this at the prior hearing, prohibits 

Mr. Millette from having communication with any minor except 
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in the presence of an approved supervisor, correct? 

A. Correct. 

Q. And you testified that in your mind that would mean 

that an approved supervisor would have to be watching him sign 

a birthday card to his daughter, for example, correct? 

A. Well, signing a card wouldn't be contact with a minor. 

Q. It would be communication in writing and that's 

prohibited except in the presence of a supervisor, correct? 

A. Yes. 

Q. So -- so the supervisor needs to watch him sign a 

birthday card.  

A. Per the written communication, yes, and I think there 

are levels of interpretation for that. 

Q. And another form of written communication would be text 

messaging, correct? 

A. Correct. 

Q. And Mr. Millette's allowed to have a phone capable of 

text messaging, correct? 

A. Correct. 

Q. And you know that he text messages with his daughter, 

correct? 

A. Correct. 

Q. And you know that because you have access to all of his 

text messages in real time, correct? 

A. Correct. 
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Q. And you know that when he text messages with his 

daughter often there is no other third person who's a 

recipient on those text messages, correct? 

A. Correct. 

Q. So you know that he's text messaging with Lexie without 

having either Kim or Karen or Melodie Millette also on the 

text communication.  

A. Correct. 

Q. Has it occurred to you that's a violation? 

A. The conversation that I've had with Mr. Millette is 

because the phone is monitored by our office then the level of 

risk is reduced, and he can have that form of communication 

with his daughter.  

Q. Can he call his daughter on the phone? 

A. That would not be -- we would not be able to monitor 

the context of that so no, not without the presence of a 

supervisor.  

Q. Have you checked to see whether he -- whether he calls 

his daughter on the phone? 

A. I have not ran a specific report for that. 

Q. That would be your interpretation if he -- if his 

daughter calls him on the phone, he cannot answer the phone 

call unless an approved supervisor is present.  That's your 

understanding of the rules.  

A. Yes. 
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Q. Have you ever discussed that with him? 

A. I don't think specifically.  That was not a question 

that was brought to us.  

Q. Are you aware of any studies that address whether 

it's -- it's healthy to prohibit a father and daughter from 

communicating by phone without some third person present? 

A. No. 

MR. SCOTT:  Your Honor, I'm going to object to this.  

This isn't really the subject of this hearing.  As to how this 

condition applies to phone conversations isn't really relevant 

to the Court determining whether the defendant's conduct in 

this instant violated the condition.  And if the defendant 

wants to move to modify the conditions to clarify that, he's 

welcome to do that.  But I don't think that we need to address 

this in this proceeding.  

THE COURT:  Do you want to respond, Mr. MacColl?  

MR. MACCOLL:  Yes, Your Honor.  The principal 

defense to the petition is that the condition is inherently 

ambiguous and that the ambiguity needs to be resolved in favor 

of the defendant and that in many circumstances the ambiguity 

is resolved in favor of the defendant because probation and 

everybody else involved goes, oh, that's not -- that's not 

what we mean by the words that we used.  We meant this thing 

over here.  But the words that we use cover a vast area more 

than we mean, and that's not fair to criminal defendants on 
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supervised release.  

THE COURT:  The objection's overruled.  You may 

proceed.  

MR. MACCOLL:  Thank you, Your Honor.  

A. Can you repeat the question, please?

BY MR. MACCOLL:

Q. Your understanding -- your understanding of special 

condition No. 9 is that if Lexie Millette calls her dad on the 

phone he cannot answer.  

A. He can answer in the presence of a supervisor. 

Q. And are you aware of conditions that relate to whether 

that's a good thing or a bad thing or a helpful thing in the 

circumstance of a father and a daughter where the father's 

convicted of looking -- possessing child pornography? 

A. No. 

MR. MACCOLL:  Thank you.  I don't have any other 

questions, Your Honor.  Thank you. 

THE COURT:  Anything further, Mr. Scott?  

MR. SCOTT:  Yes, briefly.  

REDIRECT EXAMINATION

BY MR. SCOTT:  

Q. Just because this has been referenced several times I 

think here, was there any point where you had a conversation 

with Miss Millette in which she referenced what to do if she 

had to go to the bathroom? 
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A. There was a conversation after the August 12th 

incident, and it was mostly Miss Millette speaking and 

expressing confusion, you know, what happens if I have to go 

to the bathroom or I need to shower, do I need to bring her 

into the shower with me or the bathroom with me and a teenager 

probably wouldn't want to do that.  It was a conversation that 

I listened to, and I affirmed that she had confusion over 

this.  But at the end of the day the instruction was this is 

Mr. Millette's burden, and he needs to be the responsible 

person to leave the situation.  There was no instruction that, 

yes, a minor needs to go into the restroom with the 

responsible party.  

Q. Okay.  And can we just expand on what you mean by 

Mr. Millette needing to leave the situation? 

A. Remove himself from the home if the responsible party 

is going to be in a closed room so Mr. Millette wouldn't be 

alone with a minor. 

MR. SCOTT:  Thank you.  

THE COURT:  Anything further, Mr. MacColl?  

MR. MACCOLL:  No, thank you, Your Honor.  

THE COURT:  You may step down, thank you.  

Anything additional, Mr. Scott?  

MR. SCOTT:  No, Your Honor.  

THE COURT:  All right.  With regard to the exhibits, 

I am going to admit Exhibit No. 3.  That is the Government's 
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photograph of the birthday party.  As far as Exhibits 1 and 2, 

do you have any objection to the admission of those exhibits?  

That's just testimony from the earlier -- 

MR. MACCOLL:  I'll withdraw my objection, Your 

Honor. 

THE COURT:  Okay, 1 and 2 are admitted as well.  

With regard to 4 and 5, I haven't read either of those, 

and it appears to me that 4 is from the examination of the 

Government, some kind of interview with the polygraph examiner 

and then some answers to the polygraph.  

As to the interview portion, are you objecting to that?  

I understood your objection with regard to the polygraph to be 

the expertise of the polygraph examiner.  Do you have any 

objection to the notes of the interview?  Maybe you did object 

to that, too. 

MR. MACCOLL:  I added that as well, Your Honor.  I 

don't care a lot.  I'll withdraw the objection.  

THE COURT:  All right.  

MR. MACCOLL:  Understanding -- there is some 

suggestion, as I read the scoring, that one of Mr. Millette's 

answers was in the maybe untruthful range.  And as long as 

it's not being offered for that purpose then I'll withdraw the 

objection.  

THE COURT:  All right.  Well, I'm going to admit it 

to the extent that it has some kind of chronological interview 
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notes that the polygraph examiner was taking on a theory that 

those are probably accurate, reliable.  I'm not going to 

consider anything about the scoring of it because I have no 

idea what that even means, and it's just not something I feel 

comfortable with.  

MR. SCOTT:  Yes.  And just to be clear, the 

Government is not offering it for those -- for the purposes of 

the scoring at all.  

THE COURT:  All right.  And then -- so Exhibit 4 is 

admitted under those circumstances.  

Exhibit 5, which are the chronological notes, I mean, I 

sort of thought of this as Jencks kind of stuff that you could 

have used to cross-examine her with.  Is there any need for me 

to have these as substantive information for the Government?  

MR. SCOTT:  I guess I would say that I -- I don't 

think they're Jencks because I think they're court records, 

not -- 

THE COURT:  Well, I get that.  I know you want to be 

careful on that for the next one.  But I -- 

MR. SCOTT:  Your Honor, I think it -- I think with 

respect to the first violation in particular, it just offers 

some context for instructions that the defendant was provided 

with respect to the condition, specifically on Scott Hastings' 

report, which would be the -- page 2 of this package.  It says 

access to minors.  He has three biological children ages 18, 
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17, and 13.  He's permitted contact in the presence of a 

responsible adult.  The parents are identified as such, and 

requested his ex-wife and a platonic friend be considered for 

the same.  I told S that I would contact both of them and 

assess suitability to serve as responsible adult to monitor 

visits with his kids. 

THE COURT:  Is S supervisee?  

MR. SCOTT:  I believe that is the case.  So I think 

that there is another -- if you look at the second report of 

Officer Hastings from September 14th of 2021, this is a 

discussion regarding that -- the violation associated with the 

birthday party in the summer of 2021 where Officer Hastings 

says he started by inquiring with the defendant about 

permissions he told PO Phillips he thought he had through me 

about contact with minors.  The defendant conceded that our 

prior discussion when he was first released in which his 

mother was approved to be a responsible person to supervise 

visits with minors was specific to his two underage children 

and was not blanket permission to have contact with all minors 

in his mother's presence.  And Officer Hastings then told the 

defendant he was glad to hear him acknowledge that was a poor 

assumption on his part and that otherwise it would be 

reasonable for us to conclude he was intentionally trying to 

dupe Officer Phillips.  

Now, I realize that probably the most serious violation 
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we have here is the more recent one that happened in August, 

but I do think that these are kind of relevant for the Court 

to assess the defendant's kind of knowledge of the beginning 

or the -- you know, what he was instructed to do with regard 

to condition No. 9 with respect to whether he could see any 

minor or just his own children under the supervision of the 

approved supervisor.  I would note again that Officer Hastings 

is here if anybody has any questions for him regarding those 

contacts.  

THE COURT:  All right.  With regard to Government 5, 

I'm not going to consider it.  If the Government isn't going 

to call them, I'm -- I'm not going to consider reports from 

them that are, you know, provided 30 minutes before the 

hearing.  So the answer to that is -- and I know that's not 

your fault.  And I know that's not your Jencks so -- but I 

don't think it's necessary for me to consider that.  

There is one thing that is an elephant in the room, and 

I want to give counsel an opportunity to address it.  And that 

is that in Government 4 there -- on the second report 

there's -- it says that in 2014 Millette's daughter made an 

accusation that he sexually touched her.  DHHS investigated 

but came to the conclusion that the allegation was unfounded.  

I don't know if anybody wants to address it, but I just 

wanted to say that I saw that and that is concerning to me.  

Even though it's been investigated and found unfounded, there 
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has been an allegation made by the daughter at one point. 

MR. MACCOLL:  Yes, Your Honor.  I'd move to exclude 

that.  I apologize for missing it.  I -- I had seen that 

somewhere and didn't realize it was in this.  If we had known 

that that would be in evidence we would have been prepared to 

address it but we're not, that there's an allegation of 

that -- of any improper contact.  Mr. Millette has passed many 

polygraphs that he's never done that with anybody.  

THE COURT:  Does the Government want to comment on 

that at all?  

MR. SCOTT:  Your Honor, I don't have any further 

information other than what's in the report on that subject.  

THE COURT:  That's a hard thing for me to exclude. 

MR. MACCOLL:  Pardon me?  

THE COURT:  I said that's a hard thing for me to 

exclude. 

MR. MACCOLL:  I understand, Your Honor.  

THE COURT:  And did you want to speak, Mr. Scott?  

MR. SCOTT:  Just a moment, I think we're checking if 

it's in the presentence report. 

THE COURT:  I looked in the presentence report.  I 

didn't see anything but -- 

MR. SCOTT:  All right.  I'll accept your 

representation. 

THE COURT:  Well, I just was flipping through it, I 
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don't know, I could be wrong.  

All right.  Have you rested, then?  

MR. SCOTT:  Yes, Your Honor.  

THE COURT:  All right.  Mr. MacColl, do you want to 

offer any evidence or present any witnesses?  

MR. MACCOLL:  I do, Your Honor.  I would call -- I'm 

going to call Corbin Millette first because he needs to get to 

an appointment.  

THE CLERK:  Please raise your right hand.  Do you 

solemnly swear that the testimony you shall give in the cause 

now in hearing shall be the truth, the whole truth, and 

nothing but the truth, so help you God? 

THE WITNESS:  Yes, ma'am. 

THE CLERK:  All right.  Please have a seat.  Pull 

yourself right up to that microphone.  Please state and spell 

your first and last name for the record.  

THE WITNESS:  Corbin Millette, C-O-R-B-I-N, 

M-I-L-L-E-T-T-E.  

CORBIN MILLETTE, having been duly sworn, was examined and 

testified as follows: 

DIRECT EXAMINATION

BY MR. MACCOLL: 

Q. Good morning, Corbin.  Thanks for coming in this 

morning.  

A. You're welcome. 
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Q. I understand you need to get -- is it to work? 

A. Yeah. 

Q. And you work for the shipyard? 

A. Correct. 

Q. Down in Kittery? 

A. Yeah. 

Q. Thank you for that work.  You're Kevin's son? 

A. Yeah. 

Q. And you're now 18 years old; is that right? 

A. Nineteen. 

Q. You're 19 years old.  And you're the middle of three 

children, correct? 

A. Correct. 

Q. How is your relationship with your dad? 

A. It's a very good relationship.  It's been great since 

he got out of prison, and I enjoy every moment as much as I 

can with work.  

Q. And you understand that your father's twice been 

convicted of possessing child pornography.  

A. Yes, sir. 

Q. And you understand what happened to him in his 

childhood that -- that he associates in his mind with why he 

has done that in the past.  

A. Yes, sir. 

Q. Has he been open in talking with you about that 
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background? 

A. His past?  No.  I've heard it from my mother and it's 

very -- very traumatic, I would say.  

Q. Do you feel like -- like you've been able to talk to 

your dad about his convictions? 

A. Yes. 

Q. And does he blame anybody else for his convictions, or 

does he take responsibility for those? 

A. He takes responsibility. 

Q. And do you understand that your dad's involved in 

counseling to address his background and the urges that inform 

those convictions? 

A. Yes. 

Q. Is he attentive to trying to address those issues? 

A. Yes. 

Q. Does -- does your father have good relations with your 

brother and your sister? 

A. Yes. 

Q. And do you have good relations with your brother and 

your sister? 

A. Yes. 

Q. Is your brother comfortable around your dad? 

A. I would say so. 

Q. How about your sister? 

A. Yes. 
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Q. If your sister were uncomfortable around your dad, 

would she confide in you? 

A. Yes. 

Q. How much time are you able to spend with Lexie? 

A. A lot. 

Q. Okay.  

A. She -- sorry. 

Q. Go ahead, please explain.  

A. She's with me almost every weekend, Friday, Saturday, 

Sunday, when she's not working.  So we have a very close bond. 

Q. All right.  And -- and is it your sense in the Millette 

family that folks in the family are trying to get around the 

conditions that are imposed on your dad or trying to comply 

with the conditions imposed on your dad? 

A. Comply with the conditions. 

Q. When was the last time to your knowledge that Lexie was 

with your dad? 

A. Saturday, recently.  

Q. And who -- who was there Saturday when Lexie was with 

your dad? 

A. It was dinner.  It was my nana, my grandfather, Karen, 

my dad, me, my brother, and my girlfriend, and Lexie. 

Q. And Karen is the woman sitting in the second row 

furthest to the -- your right, correct? 

A. Correct. 
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Q. And you understood that she was there, one, because 

she's a close family friend; is that right? 

A. I understood that she's a supervisor. 

Q. You understood -- do you know her to be a close family 

friend as well? 

A. That too. 

Q. But you knew she needed to be there.  

A. Um. 

Q. And is that the set-up, that when your dad is with 

Lexie an approved supervisor is always there? 

A. Yeah. 

Q. To your observations is your dad doing everything he 

can to address his underlying issues and to comply with the 

conditions of release? 

A. Yeah. 

Q. And you've spent the night at -- your dad lives with 

your grandparents, correct? 

A. Correct. 

Q. You've spent the night there many times? 

A. Yes. 

Q. Do you think anything inappropriate happens? 

A. No. 

Q. What's usually the sleeping arrangement? 

A. Usually sleeping arrangement would be my sister in the 

living room and then me and my brother in the bedroom.  I 
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would be on an air mattress, my brother to be on the other 

side of the bed.  But not until recently where I have a 

full-time job, I've stopped sleeping over.  So now Lexie's 

sleeping on a cot in my father's room.  

Q. Okay.  And does that seem -- does she seem at all 

uncomfortable with that? 

A. No, sir. 

Q. All right.  Now, when you say that's what's happening 

recently, has she been sleeping over since the probation 

office raised an issue about the sleeping arrangements? 

A. She hasn't slept over at all, sir. 

Q. Okay.  But she was there for dinner recently with Karen 

present.  

A. Yes. 

Q. At this point in time do you understand that your 

grandmother isn't an approved supervisor? 

A. Yes. 

Q. All right.  

MR. MACCOLL:  Appreciate your coming in, Corbin.  I 

don't have any other questions, Your Honor.  Thank you very 

much.  The Government may have some questions for you and the 

judge may ask you some questions, Corbin.  Thank you.  

THE COURT:  Any questions, Mr. Scott?  

MR. SCOTT:  Yes, just briefly.  

CROSS-EXAMINATION
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BY MR. SCOTT: 

Q. Good morning.  

A. Good morning. 

Q. All right.  So you weren't present at your 

grandmother's house on September 12th when Officer Phillips 

visited; were you? 

THE COURT:  It was August 12th. 

MR. SCOTT:  Excuse me, August 12th.  Thank you, Your 

Honor, sorry about that.

A. I was not present. 

BY MR. SCOTT: 

Q. Okay.  And you haven't been present at your 

grandmother's house on any occasion which your father slept 

alone in a bedroom with your sister; have you? 

A. I have not. 

Q. Okay.  And when you are present she sleeps in the 

living room? 

A. Correct. 

Q. Okay.  

MR. SCOTT:  Thanks.  No further questions.  

THE COURT:  I have a question.

EXAMINATION

BY THE COURT: 

Q. Did your sister ever talk to you about an allegation 

that your father had sexually touched her?  
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A. She did, and it was false.  

Q. How do you know that? 

A. Well, I can't say for sure that I know it and I can't 

deny it, but I know I did talk to her about it and she was, 

what -- that was 2014, correct?  

Q. Um-hum.  

A. Four years old?  No.  

Q. Six? 

A. Seven years old.  

Q. What did she tell you?  

A. She said that her father touched her inappropriately.  

And my mother took legal action, it went to court, and it was 

falsified.  So I don't know much about it because I was young, 

but I do know that my father would never touch -- 

Q. How old were you at the time?  How much older are you 

than -- 

A. I was -- I think I was 12.  Yeah, so about 12. 

Q. Did she come to you with that information at the time? 

A. She came to me and said that he touched her 

inappropriately when she was younger.  And it wasn't until 

recently that I -- I talked to her and I said, did he really 

do that, and she said no.  

THE COURT:  Anyone want to follow up?  

MR. MACCOLL:  I don't have any questions, Your 

Honor.  
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THE COURT:  Mr. Scott, anything?  

MR. SCOTT:  No, Your Honor.  

THE COURT:  All right.  You may step down, thank you 

for coming.  

MR. MACCOLL:  May Corbin head off to work?  

THE COURT:  Yeah.  

MR. MACCOLL:  You're excused.  

We call Kim Lapierre, please.  

THE CLERK:  Do you solemnly swear that the testimony 

you shall give in the cause now in hearing shall be the truth, 

the whole truth, and nothing but the truth, so help you God? 

THE WITNESS:  I do. 

THE CLERK:  All right.  Please have a seat.  Pull 

yourself right up to that microphone.  Please state and spell 

your first and last name for the record.  

THE WITNESS:  Okay, it's Kim Lapierre, K-I-M, L-P -- 

L-A-P-I-E-R-R-E.  

KIM LAPIERRE, having been duly sworn, was examined and 

testified as follows: 

DIRECT EXAMINATION

BY MR. MACCOLL: 

Q. Good morning, Ms. Lapierre.  

A. Good morning. 

Q. You're Mr. Millette's sister; is that right? 

A. Yes, I am. 
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Q. And you have the same parents? 

A. Yes, we do. 

Q. Okay.  So Melodie Millette's your mom.  

A. She is. 

Q. And you're an approved supervisor under the conditions 

of Mr. Millette's supervised release.  

A. Yes, I am. 

Q. Prior to the -- the birthday party incident two summers 

ago, did you -- had anybody told you that -- that your 

approval was limited to the Millette children, that there 

couldn't be any other minors at a gathering where you were the 

supervisor? 

A. No, they never did. 

Q. Did you -- had anybody prior to this summer's 

allegation ever told you that the requirement that you be 

present when you're the supervisor requires you to be in 

direct physical contact at all times? 

A. No. 

Q. Have you sometimes gone to restaurants with Kevin and 

his -- and his minor children? 

A. Yes, I have. 

Q. Did it ever occur to you when you excused yourself from 

the table to use the facility or for any other purpose that -- 

that that -- that there was then a violation, that Kevin was 

then violating the conditions of his release? 
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A. No, I had no idea that when you went to the restroom in 

public areas that you -- somebody had to remove themselves 

while they're -- the daughter or Kevin.  There was never 

really -- the rules are kind of very vague.  They were not 

really very descriptive and that was never described to me. 

Q. Did it ever occur to you that anything was being done 

wrong in that circumstance? 

A. No. 

Q. Are you close to your brother? 

A. Very close. 

Q. Do -- you've had a chance to observe him in the 

presence of his children.  

A. I have, and he's a great father.  

Q. What do you mean by saying he's a great father? 

A. He's always there for them.  They have a very close 

relationship.  I know he really missed them a lot, and when he 

got out he really, really wanted to make up for a lot of lost 

time.  

Q. Is there any aspect of their relationship that troubles 

you? 

A. Not at all.  I've been around all of them many, many 

nights, many, many days.  

Q. As an approved supervisor, have you always tried to 

comply with the conditions of Kevin's supervised release? 

A. Absolutely. 
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Q. And have you also always tried to comply with, you 

know, the best interests of the kids? 

A. Always.  I love the kids.  They mean a lot to me.  

MR. MACCOLL:  Thank you, ma'am.  No further 

questions, Your Honor. 

THE COURT:  Mr. Scott, any cross-examination?  

MR. SCOTT:  Yes, Your Honor, thanks.  

CROSS-EXAMINATION

BY MR. SCOTT: 

Q. You were first approved as a chaperone or supervisor in 

October of 2021; is that correct? 

A. Yes. 

Q. Okay.  So that would have been well after this birthday 

party incident in July of 2021.  

A. Yes. 

Q. So when Mr. MacColl asked you if you had been ever 

instructed prior to that birthday party incident about whether 

you were -- your chaperoning was limited to the children, you 

weren't a chaperone at that time, correct? 

A. I can't recall.  

Q. Okay.  So you don't recall if you were a chaperone at 

the time of the July 2021 birthday party.  

A. No, I can't recall --

Q. Okay.  

A. -- when I was appointed.  
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Q. But at some point after you became a supervisor you 

were instructed that your authority to supervise was limited 

to Mr. Millette's minor children, correct? 

A. I -- really it was kind of vague.  It never really was 

descriptive. 

Q. So no one ever instructed you that you could only 

supervise him with his minor children.  

A. No. 

Q. Now, Mr. Millette lived at your residence for a time.  

A. Yes. 

Q. Is that correct?  

A. Yes, it is. 

Q. Do you recall around when that was? 

A. It was -- he lived with me for a year, and I know that 

shortly after the incident that he was told that he needed to 

be somewhere else. 

Q. Okay.  And that was when he came to live with you.  

A. Correct. 

Q. All right.  And would it be fair to say that that's 

around the time that you were approved to become a chaperone, 

when he came to live with you? 

A. Yeah, he had mentioned it before about me being 

chaperone, so it was always in the works for me to be a 

supervisor. 

Q. It wasn't until that incident had occurred that you -- 
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A. I believe so, if I recall the dates. 

Q. So just to be clear, you didn't become a chaperone 

until after that birthday party incident.  

A. I believe it was after. 

Q. Okay.  Now, during the time that Mr. Millette lived at 

your residence, did his minor children visit the residence? 

A. Yes. 

Q. And did they spend the night? 

A. Sometimes they did spend the night, yes. 

Q. Did you ever permit Mr. Millette to sleep alone in a 

bedroom with his daughter? 

A. No, I have two separate spare bedrooms, so I have lots 

of room. 

Q. Okay.  

A. So -- 

Q. Would you have permitted him to sleep alone in a room 

with her? 

A. I really didn't know whether it was acceptable or not.  

I just know that there was three of them so -- to split them 

up because there's only so much room in each room and I have 

several bedrooms. 

Q. Do you think it's appropriate for Mr. Millette to sleep 

alone in a bedroom with his daughter? 

A. I think it's fine. 

Q. Do you think that it was permitted by the condition 
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that you agreed to supervise him on? 

A. If -- if I knew it was -- if I knew it was -- he should 

not sleep in the room, I would stick to the rules.  

Q. Okay.  Don't you understand that condition to mean that 

he can't be alone with the child, though? 

A. I was told that he had to be supervised and that you 

were supposed to be present.  I had no idea it had anything to 

do with going to the restrooms or bathrooms or -- it was very 

vague.  The rules were not -- 

Q. Okay.  Well, I didn't ask about going to the bathroom.  

I meant do you think that under that condition that you could 

let him sleep alone in a room with a child? 

A. I trust my brother.  If the rules -- I had no idea 

those were the rules, so I really can't -- but I trust my 

brother.  

Q. All right.  So you think he would never do something 

and that -- 

A. Correct. 

Q. -- because of that it would be okay for him to sleep 

alone with --

A. Not if -- not now that we're clear with rules.  I would 

stick to the rules.  I believe in rules and I believe in the 

goodness of everybody.  

MR. SCOTT:  All right.  I don't have any further 

questions.  
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THE COURT:  Anything further, Mr. MacColl?  

MR. MACCOLL:  Not from me, Your Honor, thank you.  

THE COURT:  All right.  You may step down, thank 

you.  

MR. MACCOLL:  Karen Stewart, please.  

THE CLERK:  Do you solemnly swear that the testimony 

you shall give in the cause now in hearing shall be the truth, 

the whole truth, and nothing but the truth, so help you God? 

THE WITNESS:  Yes. 

THE CLERK:  All right.  Please have a seat.  Pull 

yourself up to that microphone.  Please state and spell your 

first and last name for the record.  

THE WITNESS:  Karen Stewart, K-A-R-E-N, 

S-T-E-W-A-R-T.  

KAREN STEWART, having been duly sworn, was examined and 

testified as follows: 

DIRECT EXAMINATION

BY MR. MACCOLL: 

Q. Good morning, Ms. Stewart.  

A. Good morning. 

Q. You are a close friend of Kevin Millette's? 

A. Yes.  I've known him for roughly 40 years. 

Q. And are you also a family friend of the Millette family 

generally? 

A. I am like an adopted daughter. 
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Q. Do you -- so Kevin's parents are in the room? 

A. Kevin's parents are in the room, and I call them Mom 

and Dad. 

Q. You call Kevin's mother Mom and you call Kevin's father 

Dad.  

A. I do. 

Q. And you're an approved supervisor under Kevin's 

conditions of release, correct? 

A. Correct. 

Q. Since it's been clarified in 2021 that supervisors are 

only approved for identified children, have you been -- have 

you ever been a supervisor of Kevin's when there were any kids 

other than his kids in the room? 

A. No, I haven't. 

Q. Were you at the birthday party a couple summers ago 

that's the object of the discussions here? 

A. No, I wasn't. 

Q. Had anybody told you -- when did you become an approved 

supervisor? 

A. Probably shortly after he was released from prison. 

Q. Has anybody told you that he couldn't have contact in 

your presence with anybody other than his -- his own kids? 

A. Not that I recall. 

Q. And has anybody before this summer told you that the 

requirement for you to be present with Kevin when he's with 
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his kids means you have to be in the same room that they're in 

at all times? 

A. No, I wasn't aware of that. 

Q. There's been some testimony earlier today about what 

folks do when they need to go to the facilities or go to the 

kitchen to stir the pot or anything.  When you've had to go to 

the restroom and Kevin was left in a room with his -- with his 

kids, did you think anything improper was taking place? 

A. No, I did not. 

Q. Did you feel you were getting around the rules at all? 

A. No, I did not. 

Q. Did you believe you were complying with the rules? 

A. I absolutely believed we were complying. 

Q. Is Kevin a good parent? 

A. Kevin is an excellent parent.  He is actually the 

better parent.  

Q. He's the better parent of -- of what? 

A. He is the better parent out of the mother and the 

father.  Even though he has done what he's done, I still 

consider him the better parent. 

Q. Okay.  So you meant to suggest that you were comparing 

Kevin with his ex-wife.  

A. Correct. 

Q. And does Kevin and do you encourage the kids to have 

good relations with their mother? 
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A. Oh, yeah, absolutely.  I like Ticia. 

Q. You understand that there's -- the Government proposes 

that Kevin should be sent back to prison.  

A. Yes. 

Q. From -- how close are you with his kids? 

A. I'm very close. 

Q. Would that be a good thing for his kids? 

A. No, it wouldn't be a good thing for his kids.  His kids 

call him, depend on him, and ask him for advice and stuff all 

the time.  I'm there; Kevin and I are together a lot.  

Q. Are you familiar with Kevin's work ethic? 

A. Yes.  I'm his supervisor actually, also. 

Q. Where are you his supervisor? 

A. We work at When Pigs Fly bakery in York, Maine. 

Q. Okay.  I think you said When Pigs? 

A. When Pigs Fly. 

Q. Bakery.  

A. Bakery. 

Q. What does Kevin do for the bakery? 

A. He is a loader slash driver. 

Q. And what is your position? 

A. I am his supervisor. 

Q. So you must do things other than supervise Kevin.  

A. Well, I have to supervise other people and I also do 

mail order, and I do deliveries and stuff as well.  
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Q. Okay.  But you're in a supervisory role generally.  

A. I am in charge of that department, correct. 

Q. Okay.  Is Kevin a good worker? 

A. Kevin is an excellent worker. 

Q. Is he a responsible worker? 

A. He is very responsible, shows up on time, and a very 

hard worker, which is very hard to find nowadays.  

Q. Would it be a financial hardship for the family if 

Kevin were sent off to prison? 

A. Yeah, I totally believe it would be.  I mean, he helps 

his parents a lot, and his parents also helped him get the 

vehicle that he currently has that he has to make payments on.  

Q. You understand they're responsible for those payments 

if Kevin were in prison? 

A. Yes, they would be responsible.  

Q. There are a good number of folks in the room today.  

Can you just tell the Court who's here?  Corbin has left but 

who's still here? 

A. Both of his parents, his sister, his sister's 

boyfriend, and Bill is the other person that he paints for 

sometimes in the afternoon. 

Q. So he has a second part-time job and that's painting 

for Bill, his supervisor in that -- in that work is here also.  

A. Yes. 

Q. It seems like Kevin and the Millette family have good 
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family support and support in the community? 

A. Yes, they do. 

Q. And generally speaking folks think highly of Kevin; is 

that fair to say? 

A. Yes, they think very highly of Kevin. 

Q. To your observation does Kevin try hard to comply with 

the rules? 

A. Kevin tries very hard to comply with the rules. 

Q. And how about -- how about attending the counseling and 

those kinds of responsibilities, is -- 

A. He's on that all the time.  He even sets alarms on his 

phone to make sure that he shouldn't forget his counseling 

appointments or anything, because sometimes we're working or 

he's working and you can lose track of time.  But he sets 

alarms on his phone to make sure that he remembers he has to 

go have a counseling appointment or whatever.  We also camp 

sometimes where there's no reception, but we make sure that 

he's able to obtain reception. 

MR. MACCOLL:  Thank you, ma'am.  I didn't have any 

other questions for you.  Thank you, Your Honor. 

THE COURT:  Mr. Scott, anything further?  

MR. SCOTT:  Briefly.  Thank you, Your Honor.  

CROSS-EXAMINATION

BY MR. SCOTT: 

Q. Do you ever supervise visits with Mr. Millette's 
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children at overnight visits at your residence? 

A. Not overnight at my residence, only camping. 

Q. Okay.  All right.  When you go camping, do you let 

Mr. Millette -- have you served as a chaperone for camping 

trips with Mr. Millette and his minor children? 

A. Many. 

Q. Okay.  And do you let Mr. Millette stay in a tent alone 

with his daughter? 

A. We actually all just sleep in the same tent because 

there's a big tent. 

Q. All right.  If Mr. Millette wanted to stay in a tent 

alone with his daughter, would you let him? 

A. Yeah, I wouldn't have a problem with that. 

Q. Okay.  You're aware of Mr. Millette's conviction.  

A. I am totally aware of his conviction. 

Q. All right.  And you're -- are you aware that some of 

the facts of that condition suggest that he has attraction to 

both male and female minors? 

A. I am aware of that, yes. 

Q. All right.  And that still wouldn't give you concern 

about him spending the night alone with his daughter? 

A. No, because I know him and I see how he interacts with 

his children.  

Q. All right.  

MR. SCOTT:  No further questions.  
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MR. MACCOLL:  If I might -- excuse me, Your Honor.  

REDIRECT EXAMINATION

BY MR. MACCOLL:  

Q. Just to be clear, Karen, if -- if your understanding 

was that it's against the Court's rules, would you allow Kevin 

to sleep alone in a tent with his daughter with you in a 

separate tent? 

A. No.  Whatever the rules are, I have every intent of 

following those, as long as they're clear.  

MR. MACCOLL:  Okay, thank you.  Thank you, Your 

Honor.  

THE COURT:  Anything further, Mr. Scott?  

MR. SCOTT:  No, Your Honor.  

THE COURT:  All right.  You may step down, thank 

you.  

Anything more, Mr. MacColl?  

MR. MACCOLL:  I'm just going to briefly call Melodie 

Millette.  This will be quick.  

THE CLERK:  Do you solemnly swear that the testimony 

you shall give in the cause now in hearing shall be the truth, 

the whole truth, and nothing but the truth, so help you God? 

THE WITNESS:  I do. 

THE CLERK:  Please have a seat.  Pull yourself right 

up to that microphone.  Please state and spell your first and 

last name for the record.  
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THE WITNESS:  It's Melodie Millette, M-E-L-O-D-I-E, 

M-I-L-L-E-T-T-E.

MELODIE MILLETTE, having been duly sworn, was examined and 

testified as follows: 

DIRECT EXAMINATION

BY MR. MACCOLL: 

Q. Good morning, Ms. Millette.  

A. Good morning. 

Q. The Court already has a transcript of your testimony 

from last time, so I'm just going to hit a couple of high 

points --

A. Okay. 

Q. -- very quickly.  

The birthday party for a relative of your 

husband's --

A. It was a niece, yes. 

Q. Your husband's niece? 

A. Um-hum. 

Q. Okay.  And am I correct in recalling that her father 

was present? 

A. Yes, he was. 

Q. And the -- did her father know about Kevin's 

convictions? 

A. Absolutely. 

Q. And did you think there was -- that you were doing 
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anything wrong with allowing the birthday party to be at your 

house with Kevin there? 

A. I never even thought twice about it, no. 

Q. You were an approved supervisor.  

A. Um-hum. 

Q. Had you been told that you could only supervise Kevin 

in the presence of his kids and not your other minor 

relatives? 

A. No. 

Q. You've tried to comply with the rules; is that fair to 

say? 

A. Absolutely. 

Q. At this point you understand you're not an approved 

supervisor.  

A. Absolutely. 

Q. So you can spend time with your own grandchildren as 

long as Kevin's not there.  

A. Right. 

Q. And if you want to spend time with Kevin and his 

children, then you just have either Kim or Karen be present.  

A. Yes. 

Q. And is that how things have operated since this 

proceeding started? 

A. Yes. 

Q. All right.  And is Kevin trying to comply with the 
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rules? 

A. Yes, he does, what we know of. 

Q. Okay.  And is your sense that everybody involved is 

trying to comply with the rules, not get around the rules? 

A. Absolutely. 

Q. Okay.  

MR. MACCOLL:  Thank you, ma'am.  No further 

questions, Your Honor.  

THE COURT:  Mr. Scott?

MR. SCOTT:  Thank you, Your Honor. 

CROSS-EXAMINATION

BY MR. SCOTT: 

Q. So I just want to direct your attention back to the 

earlier hearing that we had in this matter where you testified 

on August 17th.  Do you remember testifying on that day? 

A. Yes. 

Q. And do you remember testifying about the July 2021 

birthday party? 

A. I'm not sure if that was brought up to me or not.  I 

would say yes but -- 

Q. All right.  Do you remember Mr. MacColl asking you the 

question:  And when you had the birthday party did you think 

that you or your son were doing anything wrong? 

A. No. 

Q. And -- you don't remember that? 
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A. Yeah, that's right.  Yeah, I do. 

Q. All right.  Do you remember answering:  No, he was 

outside cooking the whole time.  He wasn't even around her.  

A. He wasn't, he was outside cooking.  

Q. Okay.  So is it your testimony here that Mr. Millette, 

your son, was never close to the minor? 

A. No, he was not close to her.  She was sitting right 

with her father and her grandmother. 

Q. All right.  And were you with him the entire time? 

A. Yes, I was.  I never left the premise whatsoever. 

Q. Okay.  So he was never sitting near her when she was at 

her birthday cake? 

A. No, he came in and he had something to eat at an 

opposite table and that was it.  And then he went right back 

outside.  

Q. All right.  But your testimony was that he was outside 

the entire time, correct? 

A. He was outside cooking.  He came in to have something 

to eat, which -- and then he went right back outside.  And he 

wasn't -- he never even talked to her, spoke to her, gave her 

a card or nothing. 

Q. So he never sat right next to her? 

A. No, he didn't.  She was with her grandparents and her 

father. 

Q. I'm going to show you -- 
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MR. SCOTT:  If I can approach?  

THE COURT:  You may. 

BY MR. SCOTT:

Q. -- what's been identified and admitted into evidence as 

Government's Exhibit 3.  I see you have a copy of it.  

A. Yeah, that's at a table opposite of where she was.  

There was two tables set up there.  

Q. So you wouldn't describe your son as being close to the 

minor? 

A. No.  She was way at the end of a 7-foot table over here 

and he was over there.  So he wasn't even next to her.  

Q. So is -- is it your testimony that that's not her 

sitting there where it has the black box that's marked -- 

A. Oh, no, she's at this table where the cake is.  

Q. Correct.  

A. He's at another table over here.  Oh, and -- no, she 

wasn't sitting here.  She was sitting at the end.  This 

picture -- I don't know if somebody's done something to it, 

but she was sitting at the end of a 7-foot table.  

Q. All right.  If I were to tell you that where there's a 

black box that reads minor -- do you see that? 

A. I see the minor. 

Q. All right.  So that's been covered up because in this 

courtroom we don't put pictures of minors in evidence.  But 

are you saying that that's not where the minor was sitting? 
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A. I don't recall.  I thought she was sitting at the end 

over there.  But I was sitting at the end of the opposite end.  

Q. Okay.  Where would you be in this picture? 

A. At the opposite end of the 7-foot table. 

Q. All right.  And in this picture would you say that this 

shows your son close to the minor or close to where the 

birthday cake is? 

A. No, there's a space probably -- I don't know how -- 

measurements, but there's one table here and one table on the 

other side.  So there was no way that he -- it may look like 

he was, but he was not close to her.  

Q. Okay.  But he wasn't exactly outside cooking the whole 

time.  He was sitting at a table -- 

A. No, I just said he came in and he got something to eat, 

and then he went back out.  And he was cooking the whole time 

prior to make the food for the party.  And she normally was 

sitting with her grandmother and her father.  

Q. Now, I want to ask you about a different part of your 

testimony at that same hearing on August 17th.  Do you recall 

testifying that the August 12th incident was the only time 

that your granddaughter had slept in the same room with your 

son? 

A. She mostly slept in the living room because the boys 

slept in that room and it's a small room.  So there's not 

enough space for three children in one room, so she normally 
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slept in the living room. 

Q. But at that hearing you testified that she had only 

slept in his room that one occasion.  

A. Right, as far -- yes. 

Q. All right.  And is that the only time that you were 

aware that that happened? 

A. Well, yeah, she normally slept in the living room. 

Q. Okay.  

A. Because her brothers would sleep in the bedroom.  

Q. So your son stated in a statement to a polygraph 

examiner that it had happened up to three times.  

MR. MACCOLL:  Objection, that's not what it says. 

A. I don't think so. 

THE COURT:  Hang on a minute, there's an objection. 

MR. MACCOLL:  The phrase in the report is not 

more -- 

THE COURT:  I'm sorry, Mr. MacColl, I couldn't 

understand --

MR. MACCOLL:  The exact words were, as I read them, 

were not more three.  

THE COURT:  Is that what it was; do you know?  

MR. SCOTT:  I think it says not more than three.  

THE COURT:  All right.  

MR. SCOTT:  Whatever you -- 

THE COURT:  All right.  Let's get the -- 
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MR. SCOTT:  I'm not sure that that's -- 

THE COURT:  I'm going to sustain the objection, so 

if you want to back it up you can.  

MR. SCOTT:  Yes, Your Honor.  

BY MR. SCOTT:

Q. Could there have been other times that your son slept 

in the same bedroom as your granddaughter? 

A. I don't know. 

Q. Okay.  

A. I guess. 

Q. Well, you were the supervisor, correct? 

A. Um-hum. 

Q. So you would know if she had; is that correct? 

A. Um-hum.  The night that she slept in there they were 

watching a movie and they both fell asleep, and I got tired 

and went to bed.  But all the doors were open.  The bedroom 

doors were not shut.  And I had gotten up three times with my 

dog that night to take him out to go to the bathroom.  And I 

don't fall right back to sleep like that.  So I -- the doors 

were completely open.  

Q. All right.  Well, that's not what I asked.  I asked you 

would know if she had slept in the bedroom.  

A. Well, probably the next morning.  

Q. Okay.  Well, I thought that you were waking up to go 

walk the dog and check -- 
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A. I got up in the middle of the night, not in the 

morning.  It was like 1:00 o'clock, I get up at 10:00 o'clock, 

I get up at 2:00 o'clock to take him out.  Whenever he's ready 

to go to the bathroom is when I get up. 

Q. And each of those times would you check on 

Mr. Millette? 

A. Absolutely.  Well, I mean, yes.  Our -- our house is 

not big and there's no upstairs, so you can see, hear 

everything that goes on.  And I have a dog that's very 

protective. 

Q. All right.  

A. And he barks. 

Q. So basically you would know if he was sleeping in the 

same room --

A. Um-hum, um-hum. 

Q. -- as your granddaughter.  And can you just clarify 

this for us now.  Did it happen on more than one occasion or 

not? 

A. Not that I'm aware of.  I know it happened on that 

occasion and I admitted it to Kate.  And to clarify, too, I 

was not swimming in the pool.  I didn't say that.  I -- I just 

want to clarify that for the records.  I was not -- I was 

sitting on the deck. 

Q. And are you saying that your swimsuit wasn't wet 

either? 
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A. I was in the pool prior to her coming and I had cleaned 

the green off the stairs.  I went up back on the deck, I sat 

there for a couple seconds to get myself dried off, and then I 

was planning on going back into the house.  

Q. Okay.  

A. I was not -- I never said I was swimming.  

Q. But you said you were -- you were in the pool, though.  

A. No, I said I was prior in the pool.  I was sitting on 

the deck.  I was not in the pool at the time that Kate came.  

And I was -- it was prior to that, probably had been about 10, 

15 minutes.  And I went in and I cleaned off the algae, came 

up, sat on the deck to get a little bit dried off and I was 

going back into the house. 

Q. All right.  And that was all when Mr. Millette and your 

granddaughter were in the house.  

A. Yes. 

Q. Okay.  So they were in there alone for a period of at 

least 15 minutes while you were out in the pool -- 

A. Yeah, yeah. 

MR. MACCOLL:  Objection.  The senior Mr. Millette 

was also at the house. 

A. Yes, he was there, too, my husband.

BY MR. SCOTT:  

Q. Okay.  

A. Yeah, they weren't alone.  He was there.  
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Q. All right.  He's not an approved supervisor.  

A. He's her grandfather.  No, he's not an approved 

supervisor but he is her grandfather. 

Q. All right.  And is it your testimony that you never 

made any statement to Officer Phillips that this sleeping 

arrangement with your granddaughter in Mr. Millette's room had 

occurred on prior occasions? 

A. No, I did not say that. 

Q. All right.  And if Mr. Millette stated that it had 

happened on prior occasions, how would you explain that? 

A. Probably I had gone to bed and fell asleep or I fell 

asleep on the sofa.

Q. Okay.  So you had fallen asleep -- 

A. I don't stay up all night.  I try not to. 

Q. Okay.  

MR. SCOTT:  I'm done, Your Honor, thank you.  

MR. MACCOLL:  Nothing further, thank you, Your 

Honor. 

THE COURT:  All right.  I do have a question or two 

here so I'm going to ask it.

EXAMINATION

BY THE COURT:  

Q. Were you aware that the daughter had previously made an 

allegation that he had sexually contacted her?  

A. Absolutely.  We paid for a lawyer.  The lawyer -- her 
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lawyer, his -- his ex-wife's lawyer found out that she was 

lying to him. 

Q. Who's she?  

A. Leticia, his ex-wife, was lying about the whole thing 

because she was sitting right there and he was -- had Lexie on 

his lap.  And she fabricated the whole thing.  The lawyer 

dropped her case.  It went to court and the judge ruled that 

she was lying, his ex-wife was lying. 

Q. Was the -- was the daughter ever interviewed --

A. No, I don't think -- 

Q. -- by DHS? 

A. Oh, DHS did interview her, yes, Your Honor.  They did 

interview her.

Q. Did you ever talk to the daughter about it? 

A. I did, I asked her, and she said no, I never -- she 

said he didn't do nothing to me.  And when I -- his ex-wife, 

she -- I went to pick up Alexis to visit with her a day.  And 

she came right down crying saying, I'm sorry but I lied about 

the whole thing.  But don't say anything to Alexis, please.  

And it did go to court so it's court records that she lied.  

THE COURT:  All right.  Anything in follow-up?  

MR. SCOTT:  No, Your Honor, thank you. 

MR. MACCOLL:  If I could have just a moment.  

(Defendant conferred with counsel.)

REDIRECT EXAMINATION 
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BY MR. MACCOLL:

Q. You were aware that your former daughter-in-law took 

Lexie to -- for a medical evaluation to see if there was any 

evidence of any -- 

A. I wasn't aware of that, no. 

MR. MACCOLL:  Thank you.  Thank you, Your Honor.  

Nothing further.  

THE COURT:  All right.  Anything further?  

MR. SCOTT:  No, Your Honor, thank you. 

THE COURT:  This witness may step down, thank you. 

THE WITNESS:  Thank you, Your Honor.  

THE COURT:  Anything further, Mr. MacColl?  

MR. MACCOLL:  Pardon me?  

THE COURT:  Anything further for evidence?  

MR. MACCOLL:  If I could have just a moment, but I 

think not.  

(Defendant conferred with counsel.) 

MR. MACCOLL:  Nothing further, Your Honor, thank 

you.  

THE COURT:  All right.  And I assume there's no 

rebuttal case. 

MR. SCOTT:  No, Your Honor.  

THE COURT:  All right.  So I think at this point I'm 

prepared to rule as far as the violation, which I do find 

there is one.  There is evidence that he was -- Mr. Millette 
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was sleeping in the same room as his daughter and, although 

his mother was in the premises or outside the house at some 

points in time, to me that is a -- a clear violation of a rule 

that may have some ambiguity to it, but any reasonable person 

would see that sleeping with your daughter, given your 

background and what these conditions are in place for, is a 

violation.  That seems to me to be so far beyond the line that 

it's not -- it's not really debatable.  The fact that when 

first questioned about it you lied about it suggests to me you 

knew full well it was a violation, and so I do find a 

violation of special condition No. 9.  

It seems to me that that takes us, then, to the question 

of what is the appropriate punishment.  And I can I think 

maybe put the guideline records -- guideline calculations on 

the record at this point, and then I'll hear your 

recommendations.  

So under the guidelines we have a Grade C violation.  

This is Criminal History Category II involved, and the range 

of imprisonment is four to ten months.  Any objection to those 

calculations from the Government?  

MR. SCOTT:  No, Your Honor. 

THE COURT:  From the defendant?  

MR. MACCOLL:  No, Your Honor.  

THE COURT:  All right.  Then let's proceed to 

recommendations.  Mr. Scott.  
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MR. SCOTT:  Yes, Your Honor.  The Government is 

recommending the same sentence that probation has recommended 

as part of its revocation report, four months of incarceration 

to be followed by a further period of supervised release as 

indicated in the report.  

Judge, I think just briefly, the sentence would be 

appropriate here.  This is extremely concerning conduct for 

somebody who has a conviction involving child abuse imagery, 

multiple convictions, in fact.  There really isn't any reason 

why the defendant should have been sleeping in a room alone 

with his daughter here, and it's concerning to know that it 

did happen and it's also concerning to, you know, this kind of 

issue of, oh, like I didn't really realize that that was, you 

know, prohibited by this condition of supervision that is 

really, as Your Honor stated, intended to strictly limit his 

contact with minors.  

This is a side -- a kind of side point here, but just to 

suggest that anybody could think that appropriate, even 

somebody who knows the defendant well, I think is a little 

maybe incredible for -- it maybe calls into doubt somebody's 

judgment who is put in a position of chaperoning the defendant 

and whether they are suitable chaperones for the future.  But 

I'll leave that to probation to decide.  

But, you know, as far as we know nothing happened in the 

bedroom with the defendant and his daughter aside from the 
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mere violation of the condition.  But, you know, the problem 

here is that we don't know what goes on in Mr. Millette's 

head.  We don't know what he's thinking about.  We don't know 

how he's reacting to these situations where he's with minors.  

And as disturbing as it is to think about, and I think 

Mr. MacColl kind of alluded to the fact that it's really 

difficult to put yourself in that mindset, but we don't know 

whether the defendant was thinking about inappropriate sexual 

things when he was in that room, we don't know if that kind of 

contact could be leading to some further contact with his 

daughter or it could be kind of putting him down the road of 

looking at images again.  We don't know if it could be leading 

him to a place where he might victimize another person besides 

his daughter.  

And I would just say that it really doesn't seem that 

the defendant's fully bought into his conditions and how 

they're meant to protect minors and the public from the kind 

of difficulties that he faces, but also to protect himself 

from getting into trouble.  And it just seems like a person 

who is truly invested in that would try to stay as far on the 

line of if there was any perceived ambiguity of either seeking 

clarification from his supervisors or just staying on that 

side so he does not even come close to violating.  And I think 

he's just getting too close and over the mark here.  Thank 

you, Your Honor.  
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THE COURT:  Mr. MacColl?  

MR. MACCOLL:  Your Honor, I have a -- I of course 

respect the Court's conclusion that it's a violation.  I 

respect Judge Cohen.  So I entertained the thought that, you 

know, I'm -- I'm wrong, and it doesn't matter whether I'm 

right or wrong from 40,000 feet.  The Court interprets its 

rules and you have interpreted the rules, and since they've 

been interpreted they've been complied with.  

I maybe have just come at life from a real different 

point of view than Your Honor and Judge Cohen, although I 

think Judge Cohen felt a lot this way, that -- that we could 

be doing a lot more harm than good having the criminal justice 

system regulate parent/child relationships.  And I respect the 

Government's argument that -- that a defendant with these 

convictions should be extra, extra careful.  I don't think 

that, with due respect to Court's finding, that that should be 

applied when the question is is this a violation.  I think the 

presumption is the other way, and the ambiguity has to be 

resolved in favor of the defendant.  

But I do have enough empathy to know that it must be 

horribly difficult to feel branded and to have that brand 

govern the -- my son's getting married a week -- the Court 

knows my son is getting married a week from Saturday, and the 

state would have a hard time if it were telling me how to 

interact with my son.  And I would have a hard time with the 
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state if the state were telling me how to interact with my 

son.  

And I -- my sense from my time talking with the Millette 

family is that the Millette family has tried very hard to 

comply, not to circumvent the rules, that they are helpful 

with Kevin in getting to his counseling, that Kevin is 

religious about his counseling, that Kevin gets benefit out of 

his counseling, that Kevin is addressing in his counseling the 

difficult issues of what happened to Kevin in his childhood so 

that he would not be -- I don't know exactly how it works 

because it didn't happen to me, but apparently it passes on 

down through the generations.  I assume it's not genetic, I 

assume it's behavioral, that it passes on down and Kevin is 

working hard to make sure that he's the break in the chain.  

But I -- I suspect that Kevin relishes his time when Lexie's 

on the couch and he's on the bed and they're watching TV in 

the room like a regular father and daughter and not feeling 

like he's branded.  

I don't think he was trying to violate.  I don't think 

he was trying to circumvent.  The Court made a comment about 

Kevin initially telling Officer Phillips, which she does not 

deny that he did, oh, no, no, I slept on the couch.  He knew 

he lied and we've discussed that.  I'm authorized to explain 

what he told me.  He said, you know, when you have my 

background you spent -- you spend a lot of your time in 
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denial.  And in counseling you try to get over being in denial 

and being honest among difficult circumstances but the impulse 

at the moment of an authority figure saying did this happen is 

to say no, even if he has -- I'm sorry, I shouldn't have said 

no, it didn't happen.  Yeah, it did.  I didn't think it was 

anything improper; we were in two different beds watching TV 

and we fell asleep.  We're not trying to get around the rules.  

And this is my words, not Kevin's words, but I do think that 

there's a sense there of wanting to be normal.  

It's just a horrible, horrible burden, a difficult 

crime.  It's a difficult thing to understand but -- to feel 

branded, to feel less than everybody else and in particular in 

the most important relationship, in my opinion.  The Court's 

married, I used to be, but parent/child is the most important 

relationship.  

So I -- I think it's very hard.  I think the notion that 

he should go to prison here, that he should -- I don't think 

he should be punished but the Court's found a violation.  He 

has served time.  He -- I forget if it was a night or two when 

he got arrested.  I guess I would say the punishment should be 

time served.  I do think these rules should be clarified.  I 

don't think they should be clarified by the probation office.  

I think they should be clarified by the Court.  Judge Cohen 

clarified and he said that this is what it means from now on 

and now you know.  But the Court needs to set those kind of 
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rules.  

I don't think I've had a case where there were 

conditions of supervision that were intended to govern 

parent/child relations.  I have a hard time thinking about 

that for the federal criminal justice system.  I get it; I 

understand the Court's, you know -- Court doesn't want to feel 

responsible if something bad happens, I understand that.  But 

I just think if we're going to wade into regulating that 

relationship we should bear in mind that we should have a 

responsibility to foster him.  

And I don't want to scold anybody else, but my sense is 

the Government's lost track of it, that this is an important 

relationship that needs to be fostered and understood and 

cherished.  And that's my view, Your Honor.  I think we're 

heading in a real bad direction, sociologically speaking.  

Thank you, Your Honor. 

THE COURT:  Mr. Millette, you have a constitutional 

right to address the Court.  Is there anything you'd like to 

say at this time?  

THE DEFENDANT:  I'd just like to say that I do 

apologize if I was in the wrong.  I wasn't aware that I was in 

the wrong at the time what I was doing.  I'm just, you know, 

trying to do what I can do since I've been released, working 

and trying to be a good father and stuff.  I try to give them 

advice and spend time with them and do what I can to be there 
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for them.  I haven't been there for five years.  And I've been 

feeling pretty guilty of that.  And I've been trying to do 

what I can to make up for that, things that's going to make up 

for it.  I've just got to go forward and be the best father I 

can with them and try to abide by the rules as best I can by 

my knowledge.  

THE COURT:  All right, thank you.  

MR. MACCOLL:  Thank you.  

THE COURT:  All right.  Just to go back a bit, it 

was in 2016, I believe, that I sentenced you to 10 years in 

prison.  That was a mandatory minimum, and the conduct at 

issue involved a large number of images of child sexual abuse, 

24,277 still images, 1,022 videos of child pornography.  And 

some of the images were quite disturbing.  And that was a big 

sentence.  

And then during COVID you applied for compassionate 

release and I granted that request.  You were one of two 

people, I think two, that I granted out of, I don't know, just 

about everybody I sentenced has asked for compassionate 

release.  So I didn't give it very frequently.  

On supervision I think you -- you have been trying.  I 

think you've been engaged in treatment, et cetera.  But your 

counsel mentioned the word denial, and I think that you are in 

denial, I think your family's in denial and your friends are 

in denial.  Because someone with -- and your attorney's in 
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denial.  Because someone with your background has to behave 

differently.  And Mr. MacColl doesn't like the state stepping 

in.  Well, wouldn't it have been nice if somebody had stepped 

in and stopped your grandfather from doing something to you.  

Wouldn't it have been nice if somebody had taken the -- your 

best interests at heart, the child's best interests.  

So it comes to me and we have the birthday party, we 

have a rule that is ambiguous in its outer recesses, but this 

is clear conduct that is over the line.  And I'd ask you this, 

having slept the night with your daughter in your room, would 

you have, if you had counseling the next day, been free to 

admit that or in a group setting, yeah, yeah, I -- did you 

really think that it was all right?  I don't think you did.  I 

think you knew in your heart that that was not the thing to 

do.  That's why you lied to Officer Phillips.  

And I think that the whole family doesn't really 

understand or doesn't want to understand what is at heart 

here.  And what is at heart here is that children all over the 

world are being sexually assaulted by people, and those images 

are being put around everywhere.  And there is a serious 

epidemic of this, and you have fallen into it now twice.  And 

so of course there are these rules to protect minors; of 

course we need to be concerned about minors.  

The fact that a seven-year-old leveled an accusation of 

inappropriate sexual touching should have everybody's flags 
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flying.  And maybe that was completely fabricated by ex-wife, 

et cetera, I don't know.  The only one that really knows is 

you and your daughter.  And your daughter, subject to 

grooming, may not tell the truth.  I'm not saying she -- it 

happened.  I'm not saying you did a thing.  But I'm saying red 

flags should be flying for anyone who cares about protecting a 

child.  And if they'd been flying when you were a little boy, 

maybe we wouldn't be here.  

And my job, whether I like it or not, as a federal judge 

is to make sure that you follow the terms of your supervised 

release, which is a portion of your sentence that you are 

still under.  And to me -- and, you know, in some ways it may 

be that your family has not done you any favors here because 

everybody is normalizing things.  It's not normal for someone 

who's in his position -- and they're still back there shaking 

their heads like I'm crazy, and that shows the level of how 

they have -- how their own thinking has become distorted.  

This is a real problem, people.  And, you know, those rules 

are maybe ambiguous but clearly that is a violation of it.  No 

contact with minors means no minors sleeping in your room.  If 

I know anything, I know that.  

Now, what to do about it is the next question.  And the 

Government is seeking four months; probation, that's their 

recommendation.  I am often in lockstep with probation.  But I 

do see some reason to deviate in this case.  And I don't think 
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you need four months, but I do think you need to get the 

message and I'm here to give it to you.  And you're going to 

have to get it the hard way as well.  But I want you to hear 

me.  

We will work on those rules.  We will maybe draw up a 

contract in your case so that there is less wiggle room.  But 

this is something that you need to follow, all of these -- all 

of these things.  You need to be scrupulous about going to 

your treatments, about -- you know, these are all problems.  

You've had problems along the way that you've been good enough 

to admit and address.  And that's what has to keep going on.  

But you can't stick your head in the sand on something like 

this.  

As far as doing more harm than good, we don't know who's 

doing more harm than good.  It could go either way, 

Mr. MacColl.  We could be doing more harm than good by 

allowing it to continue, saying how it's just a 

miscommunication.  We could be doing a lot of harm that way 

too.  We don't know.  I don't know and you don't know.  

MR. MACCOLL:  Precisely, Your Honor.  

THE COURT:  You know, I mean, that one of your 

chaperones, the sister, thinks it would be okay for him to 

sleep with his daughter is a problem that -- she shouldn't be 

a chaperone.  If she -- she's testified that she -- she thinks 

it's okay for him, she trusts him.  That's not the person we 
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need as a chaperone.  

As far as the birthday thing, that's smoke and mirrors.  

That's nothing compared to the underlying August 12th, 2023, 

behavior.  That crosses the line, clearly crosses the line.  

Anyone can see it who's looking at it straight.  

If you'll stand I'll impose the sentence.  And to the 

family, I just wish you would have to look at the images that 

I have to look at.  If you had to see what I had to see, you 

wouldn't be back there shaking your heads.  

All right.  The defendant is hereby committed to the 

custody of the United States Bureau of Prisons to be 

imprisoned for two months.  The cost of incarceration fee is 

waived.  Defendant's hereby remanded to the custody of the 

United States Marshal.  

Upon release from imprisonment the defendant shall be on 

supervised release for a term of 60 months.  The defendant 

shall comply with the newly imposed standard conditions 

effective November 1, 2016, and all previously imposed special 

conditions except special condition 8.  And I would just note 

to the probation office that we need to regroup and talk about 

special condition No. 9.  

I must advise you that you have the right to appeal this 

revocation of supervised release and sentence.  If you wish to 

do so, in order to effectively exercise that right you must 

cause to be filed with the clerk of this court within 14 days 
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of today and not after that a written notice of appeal.  Do 

you understand, Mr. Millette?  

THE DEFENDANT:  Yes, I do.  

THE COURT:  And if you fail to file that written 

notice of appeal in a timely fashion, you'll have given up 

your right to appeal.  Do you understand?  

THE DEFENDANT:  Yes. 

THE COURT:  If you can't afford to file the appeal, 

you can appeal without cost to you.  On your request the clerk 

of this court will immediately prepare and file a notice of 

appeal on your behalf.  Do you understand?  

THE DEFENDANT:  Yes, I do.  

THE COURT:  All right.  Anything more for the 

Government?  

MR. SCOTT:  Your Honor, the Government would like to 

make a motion at this time to redact those portions of the 

transcript today that refer to the name of the minor child.  

THE COURT:  That motion is granted but you need to 

coordinate it with the case manager on -- 

MR. SCOTT:  Yes, Your Honor.  

THE COURT:  As far as anything in the exhibits, all 

right?  You're talking about just the transcript. 

MR. SCOTT:  Just the transcript.  I don't think 

there should be anything in the exhibits but I will 

double-check.  
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THE COURT:  All right.  Anything more, Mr. MacColl?  

MR. MACCOLL:  The defendant respectfully asks he be 

allowed to self-report.  

THE COURT:  I'm concerned about self-report.  I 

understand there have been suicide attempts.  I'm very 

concerned about that.  Do you want to address that?  

MR. MACCOLL:  If I might, Your Honor.  

(Defendant conferred with counsel.) 

MR. MACCOLL:  Of course I respect the Court's 

decision today and concern.  Mr. Millette feels like he's 

doing quite a bit better in counseling.  He would like to be 

able to talk to his counselor again now that he knows the 

sentence before going in, he thinks that it's the better thing 

for his mental health and his well-being and feels that that's 

healthier than going straight into custody.  He doesn't feel 

that he's going to harm himself either in custody or out.  But 

respectfully we submit that the -- that the better place from 

a mental health standpoint is out until he's -- until he's 

designated with an opportunity to see his counselor.  Thank 

you.  

THE COURT:  The Government's position?  

MR. SCOTT:  Your Honor, the Government opposes a 

self-report.  I'm understanding from probation, as Your Honor 

alluded to, that there's some recent information that suggests 

there's a pretty substantial risk of self-harm here.  And I 
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think it's appropriate for the defendant to be remanded here.  

THE COURT:  Mr. MacColl, I'm going to remand him.  

I'm concerned and I'm going to remand him.  

Good luck, Mr. Millette.  I'm not doing it because I'm 

trying to punish you in that regard.  Court's in recess. 

(Time noted:  12:39 p.m.) 

 C E R T I F I C A T I O N

I, Lori D. Dunbar, Registered Merit Reporter, Certified 

Realtime Reporter, and Official Court Reporter for the United 

States District Court, District of Maine, certify that the 

foregoing is a correct transcript from the record of 

proceedings in the above-entitled matter.

Dated:  December 13, 2023

/s/ Lori D. Dunbar 

Official Court Reporter
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* * * * * *

(Open court.  Defendant Present.) 

THE COURT:  Good afternoon.  

MR. SCOTT:  Nicholas Scott for the United States, Your 

Honor.  

We're here today in the matter of the United States versus 

Kevin Millette.  The case number is 2:16-cr-4-NT.  We are here 

today for a preliminary hearing and detention hearing. 

THE COURT:  All right.  Mr. MacColl. 

MR. MACCOLL:  Good afternoon, Your Honor.  Pleasure to 

see you again.  Ed MacColl for Mr. Millette, who, of course, is 

sitting with me.  Thank you, sir. 

THE COURT:  Thank you.

Mr. Millette, I want to begin by clarifying what I was 

explaining to you the other day because, as it happens, I 

misspoke.  And I appreciate counsel, Mr. Green -- Mr. Scott, 

pointing that out.  

So there are two parts to this.  The first is a 

preliminary hearing, the purpose of which is to determine 

whether probable cause exists to believe that you have violated 

one or more conditions of your supervised release.  And as to 

this part of today's proceeding, the Government has the burden 

of proof.  If the Government meets that burden of proof, then 

we proceed to the second part, which is a release hearing.  And 

as to that, you are entitled to release if you establish, by 
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clear and convincing evidence, that you are not likely to flee 

or pose a danger to the safety of other -- any other person or 

the community, if released, before a final revocation hearing 

takes place.  

You understand what I've explained to you?  

THE DEFENDANT:  Yes, I do. 

THE COURT:  Any questions?  

THE DEFENDANT:  No. 

THE COURT:  All right.  We're ready to proceed?  

MR. MACCOLL:  Yes, Your Honor. 

MR. SCOTT:  Yes, Your Honor. 

THE COURT:  Okay.  Mr. Scott. 

MR. SCOTT:  Thank you, Your Honor.  

Your Honor, I'd like to start out just by proffering 

by reference the facts contained in the declaration of United 

States Probation Officer Kate Phillips.  In addition, I have 

Kate Phillips here by video ready to testify, and I ask that I 

be able to proceed with questioning her. 

THE COURT:  All right.  Any objection?  

MR. MACCOLL:  No objection to that -- to that method 

of proceeding, Your Honor.  Thank you. 

THE COURT:  All right.  So noted.  

To the extent the record needs to be clear on this, the 

petition is obviously a part of the record, which includes 

Ms. Phillips' recitations.  
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4

All right.  You may proceed with your examination of 

Ms. Phillips. 

THE CLERK:  I just need to swear her in. 

MR. SCOTT:  Yes.  Sorry. 

THE CLERK:  All right. 

THE COURT:  And let me -- let me -- I'm sorry.

Let me first say Ms. Phillips is appearing by video today.  

And I assume that there's no objection to that, Mr. 

MacColl?  

MR. MACCOLL:  That's with the consent of Mr. Millette 

and his counsel, Your Honor.  Thank you very much. 

THE COURT:  All right.  Thank you.  

THE CLERK:  Please raise your right hand.  Do you 

solemnly swear that the testimony you shall give in the cause 

now in hearing shall be the truth, the whole truth, and nothing 

but the truth, so help you God?  

THE WITNESS:  Yes. 

THE CLERK:  All right.  And if you could just state 

your full name and spell your last name for the record.  

THE WITNESS:  Kate Phillips, P-H-I-L-L-I-P-S. 

THE CLERK:  Thank you.  

THE COURT:  All right.  Thank you.  Counsel. 

MR. SCOTT:  Thank you, Your Honor.

DIRECT EXAMINATION

BY MR. SCOTT:
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Q. Good afternoon, Officer Phillips.  

A. Good afternoon. 

Q. I just want to ask you with respect to Mr. Kevin Millette, 

have -- are you assigned as his supervising officer? 

A. Yes. 

Q. And have you been his supervising officer since his 

initial release in this case? 

A. Not continuously.  When he was first released, he was 

supervised by Scott Hastings, and then I supervised him 

starting in May 2021.  And when he moved from his mom's home -- 

I believe that was in September or October of 2021 -- he was 

supervised by another officer until summer 2022.  And I've been 

supervising him since. 

Q. Okay.  Thank you.  I'm going to draw your attention to 

about September 10th of 2021.  Were you supervising Mr. 

Millette at that time, or was that a different officer? 

A. I was supervising him. 

Q. Okay.  And on or about September 10th of 2021, did you 

receive information regarding Mr. Millette? 

A. Yes. 

Q. What was the substance of that information? 

A. It was that he was in the presence of a minor.  

Specifically, a birthday party for a five year old had been 

thrown at his residence where he lived with his parents, and 

that the minor had been to the home on more than one occasion.  
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Q. And I'm not going to specifically ask you who the source 

of that info -- information was; but was Mr. Millette the 

source of the information? 

A. No, he was not. 

Q. And was Mr. Millette's mother the source of that 

information? 

A. No, she was not. 

Q. Okay.  Now are you familiar with Mr. Millette's mother? 

A. Yes. 

Q. Okay.  And what is her relation to Mr. Millette's 

supervision conditions? 

A. After he had to move out in the fall of 2021, our office 

required her to undergo a chaperone program if he -- if he 

wanted to move back in.  She did complete a chaperone program, 

and he was able to move back in the residence.  And I have had 

many communications with her about that course and about 

Mr. Millette. 

Q. Okay.  All right.  Prior to September of 2021, was 

Mr. Millette's mother aware that he had a condition that he not 

be in the presence of any minors without supervision? 

A. Yes. 

Q. Okay.  Now after this information was received on 

September 10th of 2021, did probation take any action with 

respect to Mr. Millette? 

A. Yes. 
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Q. What was that? 

A. We present -- we presented him with a waiver to modify his 

conditions to live in the residential reentry center.  

Q. Okay.  Just to go back a little bit, on September 14th of 

2021, was Mr. Millette questioned about unapproved contact with 

a minor? 

A. Yes. 

Q. Okay.  And did he acknowledge that an unapproved minor had 

been at his residence? 

A. Yes, he did. 

Q. All right.  And do you recall how many occasions he 

reported that that occurred? 

A. He reported that it occurred on at least two occasions. 

Q. Okay.  And do you know when those occasions were? 

A. The 4th of July and the minor's birthday party.  

Q. Was Mr. Millette's mother also questioned regarding 

unapproved contacts with minors? 

A. Yes. 

Q. And what did she report to probation? 

A. She reported that the minor had been at the residence 

three times and that a birthday party for the minor was thrown 

at the residence. 

Q. Just to be clear, prior to this report on September 10th 

of 2021, had Mr. Millette or his mother reported these contacts 

to probation or requested permission for these contacts to 
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occur? 

A. No. 

Q. Did Mr. Millette indicate any reason why he had failed to 

request permission or report these contacts to his probation 

officer? 

A. I believe he explained that his understanding of the 

special condition was that as long as his mother, who had been 

an approved person to be in the presence of his two minor 

children, he thought that it was blanket permission for her to 

supervise him in the presence of any minor.  

Q. Okay.  All right.  Can I ask you about that condition, 

Condition No. 9 on the special conditions of supervision? 

A. Yes. 

Q. Which would be the condition governing the defendant's 

contact with minors.  

Now, how does probation interpret that condition?  If you 

can just, kind of, lay that out.  Maybe I can ask that question 

a little bit differently.  

With regards to Condition No. 9, how would you interpret 

where it says that, the defendant shall not associate, et 

cetera, except in the presence of a responsible adult, how -- 

how do you understand "presence" to -- what requirement do you 

believe that imposes on the defendant? 

A. So it would require the defendant to be in the presence of 

an approved person who has the knowledge of his criminal 
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history and risks and knowledge of the special condition for 

him to only be in the presence of a minor, and that minor would 

also have to be approved.  It's not any minor.  And so, 

essentially, there would be three people there at all times:  

The approved chaperone; Mr. Millette; and the approved minor. 

Q. And would you -- is your understanding of that provision -- 

would that prohibit the defendant from being alone in a room 

with a minor? 

A. Overall, yes.  It's difficult when you start breaking down 

rooms because open concept floor plans exist.  Rooms with doors 

open.  For example, somebody could be in a kitchen and two 

people could be in the living room, but they're still in eye 

distance of each other.  That -- it's -- that's generally a 

good idea of how we would move forward.  But every situation 

is -- is different and needs to be reviewed.  

Q. Okay.  And how about would the defendant, under this 

provision, based on your understanding, be permitted to be 

alone in a house or a residence with a minor? 

A. No, that would not be approved. 

Q. Okay.  During the course of your supervision of the 

defendant, have you had conversations with the defendant 

regarding what this condition requires, Condition No. 9? 

A. We have had conversations about the necessity of a 

chaperone to take place.  In terms of breaking down specific 

examples, I don't recall any conversations or questions that 
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have been brought to our office about that with him. 

Q. Thank you.  Now I just want to go a little bit more into 

what happened after the September 10th of 2021 and 

September 14th of 2021 incidents.  Can you tell us what 

probation did to, kind of, ameliorate what had happened? 

A. We presented him with a waiver to live in the halfway 

house for a period of 120 days.  He was not receptive to that, 

so we summonsed him to court.  We were able to come up with a 

resolution before we went to a hearing, and he moved in with 

his sister in Farmingdale while his mother went through the 

chaperone program.  

Q. Okay.  And is it your understanding his mother completed 

the chaperone program? 

A. Yes. 

Q. All right.  At some point after the mother completed the 

chaperone program, did the defendant move back into the 

residence with the mother? 

A. Yes. 

Q. And after that, did visitation with the defendant's minor 

15-year-old child resume? 

A. To my understanding, yes. 

Q. Okay.  Now, I want to direct your attention to this month, 

August of 2023, particularly August 12th.  On that day did you 

conduct a home visit to Mr. Millette's residence? 

A. Yes. 
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Q. And can you tell us what happened? 

A. Yes.  I arrived at the address.  And it's a single-family 

home with an attached garage.  And I knocked on the door to the 

garage, which is the primary entry point, and his father was in 

that area.  His father answered the door and told me that 

Mr. Millette was inside.  And so he went inside, which is 

through a closed door, and got Mr. Millette, who came outside, 

and we went into the main part of the home.  

As I was in the main part of the home, it was -- he was 

the only adult who was in the home.  And we do a walk-through 

every time.  And when we got to his bedroom, his daughter was 

in a twin bed, that I believe to be a blow-up mattress, still 

in bed at that point, in his bedroom.  His mother was outside 

in the pool area.  So Kevin was alone -- in the home alone with 

his daughter.  I questioned him about this situation, and he 

did disclose that she spent the night at the home and that he 

slept on the couch.  

Q. Just to go back to the room where you saw the minor child.  

How many beds are there in total in that room? 

A. Every other time, except Saturday, I've only observed one 

bed, and it's a full-sized bed that is Mr. Millette's. 

Q. Okay.  And when you went on August 12th, how many were 

there? 

A. There were two beds. 

Q. Okay.  And in Mr. Millette's statement to you that he 
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slept on the couch, did you understand what couch he was 

referring to, or did he indicate it? 

A. I made the assumption.  It was the only couch I have 

observed in the home, which was in the living room. 

Q. Okay.  Just to be clear, was there any couch in 

Mr. Millette's room? 

A. No. 

Q. All right.  Now, after you spoke to Mr. Millette, did you 

have an opportunity to speak to his mother? 

A. I did. 

Q. And where -- where did you find her? 

A. She was in the back yard in the pool area, specifically on 

the pool deck.  

Q. About how far is that from the house? 

A. It's separated by a patio area.  Perhaps 20 or 30 feet.  

Q. Okay.  Now, what -- can you tell us the substance of your 

conversation with Mr. Millette's mother? 

A. I spoke with her separate from Mr. Millette, and I asked 

her about her granddaughter spending the night, which she 

acknowledged occurred.  And I asked her where Mr. Millette 

slept, and she disclosed that he slept in his room.  And the 

conversation went in to my concerns about her being an approved 

custodian if that is taking place at the home. 

Q. Okay.  And did she make any statements to you regarding 

what was happening with Mr. Millette's minor child, the 
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sleeping arrangements, et cetera? 

A. No.  Only the confirmation that she -- that she slept in 

the same room.  And the essence of the conversation was that 

this had occurred more than once, that this wasn't the first 

time that there had been a sleepover in his bedroom. 

Q. All right.  Had Mr. Millette's mother ever reported this 

sleeping arrangement on previous occasions to probation? 

A. No. 

Q. Had Mr. Millette or his mother ever asked probation 

whether this kind of sleeping arrangement would be permitted 

under Special Condition No. 9? 

A. No. 

Q. Had anybody -- or let me rephrase that.  

Had you ever informed the defendant that he was permitted 

to be in the presence of a minor as long as his mother was 

present somewhere outside of his house? 

A. No, that was not a specific conversation we had. 

Q. Okay.  Had he ever reported -- excuse me -- had the 

defendant ever reported any kind of contact with his minor 

child while his mother or chaperone was outside of the house 

before? 

A. No. 

Q. Now is it -- what -- do you have any opinion on whether 

that sleeping arrangement that the defendant had was in 

compliance with Special Condition No. 9? 
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A. My professional belief is that it is not in compliance 

with that special condition.  

Q. Okay.  And what is your belief as to whether the defendant 

would be permitted to be alone with his daughter in his house 

pursuant to Condition No. 9? 

A. It is also my belief that is not conducive to Special 

Condition No. 9. 

Q. Okay.  Now are you familiar with any proposals by the 

defense for release in the wake of these occurrences? 

A. Yes. 

Q. Can you just, I guess, give us your understanding of what 

that proposal is? 

A. Yes.  His attorney related earlier today that he proposes 

release under the condition that he reside with his parents and 

that he have no contact with any minors, other than his own 

child, no contact with his daughter except in the immediate 

presence of an approved chaperone other than -- other than his 

mother, no contact with his daughter at his parents' house.  

Q. Okay.  And -- go ahead.  Sorry.  I didn't mean to -- 

A. Oh, that's okay.  They also proposed that he submit to a 

polygraph test as soon as a polygrapher is available. 

Q. Okay.  Do you have any opinion as to whether release under 

those conditions is appropriate? 

A. Yes.  I -- I have significant concerns over his ability to 

comply with those conditions and -- and for anybody who is a 
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vested person in his life to be a responsible reporter should 

there be concerns that arise like the one that just did.  

Q. All right.  Specifically do you have any concerns about 

Mr. Millette's mother continuing as the chaperone with respect 

to Condition No. 9? 

A. I do.  I have very serious concerns about that, and our 

office has taken the position that she was not approved after 

that incident.  

Q. Okay.  And can you explain what your concerns are? 

A. First, that she believed it was appropriate for him to be 

in the same room overnight with a minor.  She made several 

comments during follow-up conversations that placed burden on a 

child.  Specifically stating that the minor knows right from 

wrong and would be able to, essentially, yell for help.  And it 

made me believe that the dynamics of abuse, if anything like 

that were taking place, were not fully understood by her.  

Q. Okay.  

A. I guess I can also add that she -- she was very clear with 

me that she believes this is -- the action that we had taken 

prior to him being arrested, which involved questioning and him 

reporting into the office, was overboard and that we were 

nitpicking his behavior.  

Q. Okay.  Thank you.  Is there any other information that you 

have that you think would be relevant to the Court's 

determination as to the risk Mr. Millette would pose should he 
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be released? 

A. Aside from the documents I provided to counsel, which 

indicate treatment recommendations that he always be supervised 

when in the presence of minors, I think that really just 

highlights that he should -- he should not be alone with a 

minor in any way, shape, or form.  And given the incident that 

occurred two years ago and that we're back here in the same 

place, I have very strong concerns about his ability to 

understand and comply with the -- with that condition. 

MR. SCOTT:  Thank you. 

THE COURT:  Cross. 

MR. MACCOLL:  Thank you, Your Honor.

CROSS-EXAMINATION

BY MR. MACCOLL:

Q. Good afternoon, Officer Phillips.  

A. Good afternoon. 

Q. Let me start by asking a few questions about the -- about 

the July incident.  

The second minor who was at the Millette family home was a 

relative of Mr. Millette's father, correct? 

A. That sounds right.  I -- I understand that it was a 

relative in some capacity. 

Q. All right.  

A. Or a friend's relative. 

Q. You have no information that Mr. Millette, the 
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defendant -- the defendant, Mr. Millette, was ever alone with 

that -- that child, correct? 

A. Correct. 

Q. At the time, it was only one approved chaperone; is that 

correct? 

A. I'd have to go back and check the timeline.  Actually, I 

I'm sorry, I can speak to that.  No.  His mother was an 

approved chaperone, and his friend, Karen Stewart, was also an 

approved chaperone. 

Q. And every time that the relative of Mr. Millette's father 

was visiting Mr. Millette -- senior Mr. Millette and 

Mrs. Millette, one or both of those approved chaperones was 

present, correct? 

A. I -- if I remember correctly, the mother was present, but 

I would have to go back and read everything.  That sounds 

accurate. 

Q. And you take the position that Special Condition No. 1, 

when it says, The defendant shall not associate with any minor 

except in the presence of an approved chaperone, means that the 

chaperone has to be separately approved with respect to each 

minor who -- who attends an event, correct? 

A. Correct. 

Q. But that's not what the order says, correct?  It's not 

difficult to write the sentence, Is approved for that minor; 

but it's not in the conditions of release, right? 
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A. If that's how you interpret it, correct. 

Q. You agree with me that that would be clear if it said, 

Shall not associate with a minor except in the presence -- the 

presence of a chaperone approved for that minor, then we would 

know that's what it meant, correct? 

A. Correct. 

Q. That's never been clarified or changed or required, 

minor-specific approval, with respect to the chaperone, 

correct? 

A. That has been clarified with Mr. Millette.  

Q. So was it -- is it probation's contention this was 

clarified after -- after the July 21st event, correct? 

A. Correct.  Yes. 

Q. And since then, as far as you know, Mr. Millette hasn't 

been in the presence of any minor other than his own daughter? 

A. That is the information we have, yes.  Correct. 

Q. Okay.  So now there are three approved chaperones.  I take 

it you -- you testified that your office takes the position 

that Mrs. Millette -- she's -- can you see she's in the room?  

I don't know how good it -- 

A. I can see there are four people there, yes. 

Q. All right.  So Melodie Millette, is who we're talking 

about, is the mother, correct? 

A. Yes. 

Q. And she has been an approved chaperone at all relevant 
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times, correct? 

A. Yes. 

Q. And your office takes the position that she's not -- not 

an approved chaperone? 

A. Correct. 

Q. All right.  And -- and I would read the order as 

suggesting that the probation office can take away a 

chaperone's approval.  You get to decide who's approved.  So 

you can say, Mrs. Millette, you're no longer approved.  

That would be your interpretation, correct?  

A. Yes. 

Q. And how did you communicate most recently to Melanie 

Millette that she is no longer an approved supervisor? 

A. I spoke with her on the phone earlier this week, and I 

stated exactly that. 

Q. Okay.  And as far as you know, since you said that, she's 

never been the chaperone for a visit between her son and her 

granddaughter, correct? 

A. Correct. 

Q. And I asked you if you could send me the certificates for 

Ms. Millette's approval, the chaperone courses, and I think you 

sent me two certificates, correct? 

A. Correct. 

Q. Indicating that she took a Level 1 course and completed it 

successfully, and Level 2 course and completed it successfully, 
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correct? 

A. Correct. 

Q. Looking at -- at violation one with respect to the Special 

Condition No. 9, do you interpret that as -- as meaning that 

any time Mr. Millette sends a birthday card to his daughter, 

that needs to be supervised by a chaperone? 

A. That would be the interpretation, yes, that there would 

be -- needs to be some level of approval -- 

Q. Have you -- 

A. -- and supervision. 

Q. Have you discussed that with any of the chaperones? 

A. No, I have not. 

Q. Birthday card review?

A. I have not. 

Q. Since Mr. Millette's been on supervised release, there has 

been no allegation that he has had any physical contact with 

any minor, correct? 

A. Correct. 

Q. Since he's been on supervised release, there's been no 

allegation that he engaged in any child pornography? 

A. What do you mean "engaged in?"  

Q. That he's looked at any child pornography while on 

supervised release.  

A. When he first was released, there were images found on his 

internet history that he was looking at minor children, and 
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specifically a diaper fetish website.  We have no information 

that there was images for him to be referred for a new charge, 

but there was a situation where there was material found on his 

phone that was addressed. 

Q. And he's -- and he's addressed that and, as far as you 

know, completely complied thereafter with no visiting of any 

suspicious sites, no images whatsoever, correct? 

A. I think it's been since May 2021 there's been compliance 

with the computer and internet monitoring program. 

Q. Since the two or three visits of the Millette relative to 

the Millette home in the presence of the approved chaperone, 

there have been no known Kevin Millette contact with any minor, 

correct? 

A. Correct. 

Q. And since then, no issue with the nature of his contact 

with his own daughter, other than the recent event where 

Mr. Millette was in the home, his daughter was in the home, and 

his approved chaperone mother, it turns out, was sometimes in a 

different room in the home or in the immediate back yard of the 

home, correct? 

A. Correct.  And by immediate back yard, that's in the pool. 

Q. Okay.  And Mrs. Millette told you that that's where she 

had been? 

A. Correct. 

Q. And after Mr. Millette told you that he had slept on the 
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couch, you confronted him with the fact that, Hey, your mom 

says that you used the two beds in the bedroom, and he said, 

Yes, I did.  He apologized for fibbing to you, correct? 

A. He acknowledged that he was dishonest about that, yes. 

Q. So the issue for the Court in whether there's probable 

cause that a violation occurred is in resolving the ambiguity 

about what it means to have contact in the presence of an 

approved chaperone, right? 

A. Can you repeat that question, please?  

Q. Sure.  Sure.  The issue in this case -- I mean, Mr. 

Millette has told you -- the events that you just described, 

Mr. Millette told you that it -- they happened, right? 

A. Correct. 

Q. Okay.  And the issue is whether having one chaperone there 

for two minors, back in July of '21, is a violation of -- 

technically a violation of this condition, which just -- which 

says simply, no contact with minors except in the presence of 

an approved chaperone, if that's the word that's used, right? 

A. Are you asking me if the issue is the wording of the 

language?  

Q. Yes.  You interpret it one way.  And we agree that the 

Judge gets the final say on what the word means, correct?  

A. Yes, I -- I agree with that statement.  

Q. And the question is whether the second child was in the 

presence of a responsible adult who had been approved by 
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probation, whether that required -- and Mr. Millette was on 

reasonable notice that it required that the chaperone be 

approved for each minor at an event, correct?  That's the legal 

issue? 

A. I -- I'm confused because you keep saying there are two 

minors.  Are you referring to the two incidents and the minor 

being the five year old and his daughter?  

Q. Yeah.  The other relative who was present with 

Mr. Millette and several adults, one of whom was the approved, 

responsible adult to be with him, when -- I'm sorry, but I read 

this, Officer Phillips, to say when one or more minors are 

present, but you read it as saying when a specific minor, and 

only a specific minor, is present.  And that's a legal issue 

for the Judge to decide, correct? 

MR. SCOTT:  I'm going to object to the question.  I 

think that was kind of a run-on, argumentative question, a 

little bit hard to follow. 

MR. MACCOLL:  I'll break it down. 

THE COURT:  Rephrase, Counsel.

MR. MACCOLL:  Okay.  

BY MR. MACCOLL:

Q. The words of Special Condition No. 9 has never been 

changed by the Court, correct? 

A. Correct. 

Q. The Court gets to decide what it means, correct? 
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A. Correct. 

Q. Now since he's been released, Mr. Millette -- Mr. Millette 

has taken a polygraph concerning whether he has ever sexually 

touched any minor, correct? 

A. Correct. 

Q. And he passed that polygraph when saying he has never done 

that? 

A. Correct. 

Q. And he regularly takes polygraph examinations, correct? 

A. Yes. 

Q. And he's asked in those polygraph examinations about 

whether he's been in the presence of minors? 

A. Correct. 

Q. And best of your knowledge, he's always passed those 

polygraph examinations? 

A. There was a polygraph last year that was deemed to be 

inconclusive. 

Q. The most recent one was deemed to be -- all capital 

letters -- truthful, correct? 

A. Correct. 

Q. And that's the only examination you provided to me, 

correct? 

A. Correct. 

Q. The one that says, Truthful for all questions? 

A. Yes.  His latest one I provided to counsel. 
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Q. That's the only one provided, correct? 

A. Correct. 

Q. Now, with -- with respect to your visitation to the 

Millette family home, that's about a 2,000-square-foot, 

single-family ranch home, correct? 

A. Correct. 

Q. It has only two bedrooms, correct? 

A. Correct. 

Q. Have you had any communication with Mr. Millette's 

15-year-old daughter, to be 16 in December? 

A. No, I have not. 

Q. Do you know if Child Protective Services is involved in 

any way in assessing her circumstance? 

A. I do not know that. 

Q. In taking into account the Government's and your 

recommendation that Mr. Millette go to prison, have you -- have 

you evaluated the effect that could have on his 16 -- 

15-and-a-half-year-old daughter? 

MR. SCOTT:  I'm going to -- 

A. No, I have not.

MR. SCOTT:  -- object.  

Well, it's been answered, but I think that's kind of 

irrelevant to -- 

THE COURT:  Asked and answered. 

MR. SCOTT:  Yeah. 
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BY MR. MACCOLL:

Q. As far as you know, every time Mr. Millette has been with 

his daughter at the family home, Ms. Millette was on the 

property, correct, his mother? 

A. I have no information to say otherwise, but I cannot say 

affirmatively that I know that. 

Q. And you don't know of an instance, for example, where she 

even went to the store and left Mr. Millette and his daughter 

and the senior Mr. Millette in the house?  As far as -- as far 

as you know, any time she's gone to the store, all three of 

them went together, correct? 

MR. SCOTT:  I'm going to object.  I think that 

question has been answered by the witnesses. 

MR. MACCOLL:  That's fine, Your Honor.  I agree with 

that.  

Q. Ms. Phillips, is it the office's practice, when it 

approves a chaperone or terminates approval for a chaperone, to 

put that in writing? 

A. Not that I'm aware of. 

Q. Okay.  So -- so you're -- the approval has been oral, and 

the termination has all been oral? 

A. Yes. 

MR. MACCOLL:  If I could have just a moment, Your 

Honor.  

THE COURT:  Certainly.
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BY MR. MACCOLL:

Q. Just to clarify, as far as you know Mr. Millette has never 

been charged with sexually abusing any minor or any person, 

correct? 

A. Correct.

Q. And, therefore, has never been convicted of any such 

offense, correct? 

A. Correct. 

Q. Thank you.  

MR. MACCOLL:  Thank you, Your Honor.  No more 

questions. 

THE COURT:  Any redirect?  

MR. SCOTT:  No redirect, Your Honor.  Thank you.  

THE COURT:  Ms. Phillips, I'm going to ask you a 

couple questions to clarify something.  

Your report and your testimony speaks about -- both 

address a situation where your office received information that 

the defendant was -- that a minor was present or two minors, 

his daughter and then a five year old, at a birthday party at 

his parents' and an indication that -- that the child had been 

there on several occasions.  Do I understand that correctly?  

THE WITNESS:  Yes.

THE COURT:  At -- at that time, was the defendant's 

mother an approved chaperone?

THE WITNESS:  In 2021?  
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THE COURT:  Yes. 

THE WITNESS:  Yes.  She was an approved chaperone for 

him to have contact with his two minor children.

THE COURT:  Okay.  And was she present on the 

occasion -- the birthday party occasion?

THE WITNESS:  Yes.

THE COURT:  So what is -- what is, so far as you're 

concerned, the significance of and why have you told us about 

this particular -- or made reference to this particular 

birthday party at which, I understand from your testimony, the 

defendant's two children were present, as was the defendant's 

mother? 

THE WITNESS:  It was a minor that our office was not 

aware of.  And when a situation like this occurs, if there 

would be someone -- a convicted sex offender to have contact 

with a minor, we also want to make sure that that minor's 

parents or their guardian are aware that their child is in the 

presence of somebody who has sexual offenses on their record.  

So that step wasn't taken.  And it was concerning because it 

was an unknown minor to us, and it created an environment of 

risk for Mr. Millette. 

THE COURT:  But both of these minors on that occasion, 

those are his two children; is that correct?

THE WITNESS:  The minor referenced in the birthday 

party is not his child.
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THE COURT:  All right.  Was his child -- was more than 

one minor present at that birthday party?

THE WITNESS:  I believe at least one of his children 

were present at that birthday party.  Our concern was the five 

year old that was not his child.

THE COURT:  But I understand your testimony to be that 

the defendant's mother, who was then an approved chaperone, was 

present on that occasion?

THE WITNESS:  Correct.

THE COURT:  Counsel, any other questions?  

MR. MACCOLL:  Appreciate the Court's clarification, 

but no further follow-up.  Thank you. 

MR. SCOTT:  Same.  No questions. 

THE COURT:  Thank you, Ms. Phillips.  

Any other witnesses for the Government?  

MR. SCOTT:  No further witnesses, Your Honor.  

THE COURT:  And for the defendant?  

MR. MACCOLL:  Yes, Your Honor.  I would call Melodie 

Millette. 

MR. SCOTT:  I'm sorry, before that, I did have one 

exhibit I wanted to hand up to the Court, which would be a copy 

of the polygraph examination report referenced by the 

defendant.  Since this has been brought up, I think it's just 

important for the Court to just see what the actual questions 

were.  And in addition -- 
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MR. MACCOLL:  No objection, Your Honor, to the 

exhibit. 

MR. SCOTT:  -- I also wanted to draw the Court's 

attention to one particular section on page three, which 

references discussion regarding contact with minors, 

specifically where the defendant denied being all alone with 

any minor.  

THE COURT:  All right.  You've marked that as what?  

Government's Exhibit what?  

MR. SCOTT:  One, Your Honor. 

THE COURT:  One. 

MR. MACCOLL:  And just so I know, which polygraph is 

that?  

MR. SCOTT:  That's the same one that probation 

provided to both of us, which is dated March 29th of 2023.  

MR. MACCOLL:  I'm sorry?  

THE COURT:  Of what year?  March 29th of...

MR. SCOTT:  March 29th of 2023. 

THE COURT:  '23. 

MR. MACCOLL:  Can I ask one follow-up question about 

that before, Your Honor?  

THE COURT:  Yes.  Mr. MacColl, do you have a copy now 

of that -- 

MR. MACCOLL:  I -- I do.  

THE COURT:  -- exhibit? 
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MR. MACCOLL:  I marked it a different number.

THE COURT:  All right.  And you've indicated you have 

no objection to its being admitted into the record.  You may 

wish to inquire. 

MR. MACCOLL:  I just -- I just have a clarification, 

Your Honor. 

THE COURT:  All right.  So let me -- let me, for the 

record, indicate that Government's Exhibit 1 is admitted 

without objection.

CONTINUED CROSS-EXAMINATION:

BY MR. MACCOLL:

Q. Ms. Phillips -- Officer Phillips, I noted what seemed like 

an inconsistency to me in the report.  On the first page it 

says that the last polygraph exam was May 16 of '22, and on the 

second page it says that the question -- the following 

questions and responses from Millette will be specific to the 

time period since October of 2022.  And my understanding was 

that he gets a polygraph every six months, and I thought maybe 

on the first page the reporter didn't update when the last 

polygraph exam was.  

Do you know whether Mr. Millette had a polygraph in 

the fall of last year?  

A. One moment.  I can check quickly.  So I believe his last 

polygraph before that was June 24th, 2022.  

Q. I'm sorry, before the March of '23 exam, this said -- 

App. 190



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Phillips - MacColl/Continued Cross-Examination and Examination by the Court

32

okay.  

You think it was -- am I correct that he gets semiannual 

polygraph examinations? 

A. Yes. 

Q. Okay.  Okay.  Thank you, Officer.  

MR. MACCOLL:  Nothing further, Your Honor.  

THE COURT:  All right.  Anything else from your side, 

Mr. Scott?  

MR. SCOTT:  No, Your Honor. 

THE COURT:  Ms. Phillips, you indicated there was a 

second approved chaperone.  Did I understand you to so testify?

THE WITNESS:  Yes.

THE COURT:  And who is that person?

THE WITNESS:  There has been three of them in the 

past.  Aside from his mother, it's been his sister, Kim 

Lapierre, and his friend Karen Stewart.  

THE COURT:  Are both of those individuals currently 

approved chaperones?  

THE WITNESS:  Yes.  There will be reevaluation, based 

on information that we have received in cellphone reports, 

though, of Ms. Stewart. 

THE COURT:  All right.  Counsel, again, based on that 

last couple of questions, anything else for this witness?  

MR. MACCOLL:  No follow-up, Your Honor.  Thank you.

REDIRECT EXAMINATION:
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BY MR. SCOTT:

Q. Can you -- can you just explain what you mean by 

reevaluation with respect to cellphone reports by Ms. Stewart?  

I wasn't clear on that. 

A. Yes.  Mr. Millette's cellphone is monitored, so I'm able 

to see all communication activity.  And prior to him reporting 

in to the office on Wednesday, there was a conversation -- a 

text message conversation between him and Karen where she says, 

If they take you, they'll be taking me too 'cause if -- fight 

them.  And Mr. Millette responds, Me too.  So that's a 

communication that we need to look into and see if she would be 

somebody that we can trust to report information.

Q. Thank you.  And are there any concerns, other concerns, 

with respect to either Kim Lapierre or Karen Stewart acting as 

chaperones?  

A. No specific.  

MR. SCOTT:  Thank you.  Nothing further. 

THE COURT:  Mr. MacColl, any follow-up?  

MR. MACCOLL:  No.  

Officer Phillips, thank you for participating remotely.  

We appreciate getting this done today.  Thank you. 

THE COURT:  All right.  Thank you.  Anything else?  

Any other witnesses for the Government?  

MR. SCOTT:  No, further witnesses, Your Honor.

* * * * * *
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THE COURT:  Before -- before you proceed, I'm -- I'm 

told that Ms. Phillips is unavailable after 5 o'clock, and it's 

now 4:55.  

Ms. Phillips, you've been listening to this testimony, 

correct?  

PROBATION OFFICER:  Yes, Your Honor. 

THE COURT:  And you -- you see where I'm -- what's on 

my mind, do you understand what's on my mind about this?  I'm 

concerned that in the -- in the picture that I currently have, 

this -- Ms. Millette is not an approved supervisor or...  

Having heard her testimony, are you still of -- are you still 

of the mind that she is not an appropriate person to supervise 

any visits with -- between the minor child and the defendant?  

PROBATION OFFICER:  Yes.  I believe there needs to be 

reeducation on the dynamics of victims and perpetrators.  

THE COURT:  Counsel, do you wish to inquire?  

MR. MACCOLL:  Of Officer Phillips?  

THE COURT:  Yes. 

MR. MACCOLL:  I don't have any further questions for 

her.  Thank you. 

CONTINUED REDIRECT EXAMINATION

BY MR. SCOTT:  

Q. I suppose could you just explain what you meant by 

reeducation about the dynamics between victims and 

perpetrators?  
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A. Yes.  I was specifically concerned about the statement she 

made in her testimony about being attacked and rape victims and 

screaming.  Well, there is so much more to sexual abuse than 

rape.  And, also, it seems like a -- it's a heavy burden placed 

on a victim in that situation to identify a need for help.  And 

I'm not saying that she will never be an approved person again.  

I believe she is very invested in her son's life, and she cares 

very much for him to have a relationship with his children.  I 

just believe there needs to be some further education to help 

her identify risky situations before it gets to this level.  

MR. SCOTT:  Thank you.  I have no further questions. 

MR. MACCOLL:  Nor do I, Your Honor.  Thank you. 

THE COURT:  All right.  Thank you, Ms. Phillips.  

And, Counsel, may this witness be -- Ms. Phillips be 

excused, understanding that she will then not be available?  

MR. MACCOLL:  As far as the defense is concerned, 

Officer Phillips can be excused.  Thank you, Your Honor. 

MR. SCOTT:  Yes, Your Honor. 

THE COURT:  All right.  Thank you, Ms. Phillips. 

PROBATION OFFICER:  Thank you.

(Time noted:  4:58)

* * * * * *
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C E R T I F I C A T I O N

I, Michelle R. Feliccitti, Registered Professional Reporter and 

Official Court Reporter for the United States District Court, 

District of Maine, certify that the foregoing is a correct 

transcript from the record of proceedings in the above-entitled 

matter.

Dated:  September 21, 2023

/s/ Michelle R. Feliccitti

Official Court Reporter 
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UNITED STATES DISTRICT COURT

DISTRICT OF MAINE

____________________________

UNITED STATES OF AMERICA,      CRIMINAL ACTION

Plaintiff, Case No:  2:16-cr-0004-NT

       EXCERPT

-versus-   TESTIMONY OF MELODIE MILLETTE

KEVIN MILLETTE, 

Defendant.  
____________________________

Release Hearing Excerpt

Pursuant to notice, the above-entitled matter came on for 
Preliminary and Release Hearing, held before THE HONORABLE 
DAVID M. COHEN, United States Magistrate Judge, in the United 
States District Court, Edward T. Gignoux Courthouse, 156 
Federal Street, Portland, Maine, on the 17th day of 
August, 2023, at 3:15 p.m. as follows:

  

Appearances:

For the Government:  Nicholas M. Scott, Esquire
  Assistant United States Attorney

For the Defendant:   Edward S. MacColl, Esquire

Also Present:   Kate Phillips, U.S. Probation Officer
  (via videoconference)

Michelle R. Feliccitti, RPR
Official Court Reporter

(Prepared from manual stenography and
computer-aided transcription)
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* * * * * *

(Open court.  Defendant Present.) 

THE COURT:  Mr. MacColl?  

MR. MACCOLL:  We would call Melodie Millette. 

THE CLERK:  Please step forward to the witness stand.  

Step right up here. 

Remain standing and raise your right hand.  Do you 

solemnly swear that the testimony you give in the cause now in 

hearing be the truth, the whole truth, and nothing but the 

truth, so help you God?

THE WITNESS:  I do. 

THE CLERK:  Thank you.  Please be seated.  Pull 

yourself right up to the microphone.  

THE WITNESS:  All right. 

THE CLERK:  If you'd state your name and then spell 

your name for the record. 

THE WITNESS:  The whole name?  

THE CLERK:  Yes, please.

THE WITNESS:  Melodie Millette.  It's M-E-L-O-D-I-E 

M-I-L-L-E-T-T-E.  

DIRECT EXAMINATION

BY MR. MACCOLL:

Q. Good afternoon, Ms. Millette.  

A. Afternoon. 

Q. You're the defendant's mother, correct? 
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A. Yes. 

Q. And you're, therefore, his daughter's grandmother? 

A. Yes. 

Q. And Mr. Millette has three children? 

A. Yes. 

Q. Currently only his daughter is a minor, correct? 

A. Correct. 

Q. She'll be 16 in December? 

A. Yes. 

Q. And his middle child is almost 19? 

A. He'll be 19.  He's right there.  This week, I think. 

Q. That is Corbin sitting in the front row? 

A. Yes. 

Q. You've been an approved chaperone for Mr. Millette to be 

with minors, correct? 

A. Yes. 

Q. At any time did -- as a chaperone, did you approve or 

allow any conduct by your son or contact with minors that you 

thought was inappropriate or a violation of the conditions of 

release? 

A. Since the episode with that birthday party, we have had no 

minors at our home except for my granddaughter. 

Q. And when you had the birthday party, did you think that 

you or your son were doing anything wrong? 

A. No.  He was outside cooking the whole time.  He wasn't 
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even around her.  And there was three grandparents, her father, 

which was aware of what the situation was, and myself.  So -- 

and there was probably, I would say, at least seven adults.  

And she stayed strictly right there and never went anywhere. 

Q. All right.  And he was never alone with her, correct, 

the --

A. No. 

Q. -- five year old? 

A. No. 

Q. If I understood your testimony just now, the guests at the 

birthday party included the five-year-old's dad? 

A. Absolutely. 

Q. And it was a five-year-old's birthday party? 

A. Yes. 

Q. And at the time you were an approved chaperone to be with 

your son with minor children, correct? 

A. Yes. 

Q. And did you believe that included family relatives other 

than his own kids? 

A. I did.  I did. 

Q. So you thought what you were doing was consistent with 

your responsibilities? 

A. Absolutely. 

Q. How about -- how about the last time around when -- when 

it turned out you were out by the pool, or briefly in the pool, 
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or in a separate room in the house, did you think that was a 

violation of the conditions of Mr. Millette's supervision? 

A. No.  Had I known, I would have been right with her.  

Because I don't leave the house without her anyhow.  I have her 

come with me if I had to go to the store or anything.  But had 

I known, no, I would have been right there with her. 

Q. After you found out that Officer Phillips interprets the 

order differently than you do, did you ask her, Well, what 

happens if I have to go to the bathroom? 

A. I did. 

Q. And what did Officer Phillips tell you -- 

A. She told me -- 

Q. -- should happen?  

A. She told me either Kevin had to leave the house, or I had 

to take her in the room with me.  Which I spoke to her and 

said, That's not appropriate.  And that's the truth. 

Q. Now can you -- can you see what I'm holding up, these two 

certificates? 

A. Yes.

MR. MACCOLL:  I'd offer defendant's Exhibits 1 and 2, 

Your Honor.  

THE COURT:  And for identification purposes, these 

are?  

MR. MACCOLL:  These are the certificates that she 

completed the two chaperone courses, Your Honor, at probation's 
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request.  

THE COURT:  Any objection?  

MR. SCOTT:  No, Your Honor.  I have copies of them as 

well. 

THE COURT:  Both defendant's Exhibits 1 and 2 are 

admitted without objection. 

BY MR. MACCOLL:

Q. In -- in those courses or in your conversations with 

probation before the most recent event -- 

A. Mm-hmm. 

Q. -- when Officer Phillips came to the home, had you been 

told that presence means in the same room? 

A. No. 

Q. Had you had the conversation you've now had with Officer 

Phillips about what do I do when I need to go to the restroom 

or to the kitchen to check on the boiling water, now you've had 

that conversation, but before the recent conversation, had you 

ever had that conversation with Officer Phillips? 

A. No. 

Q. In your chaperone courses, did anybody tell you if -- if 

the water is -- boiling in the kitchen is overboiling, you need 

to take either the minor or the -- or your son, or both of 

them, into the kitchen with you or into bathroom with you? 

A. No. 

Q. While you've been the approved chaperone, did you ever go 
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to the store and leave your granddaughter and your son in the 

house alone? 

A. No.  No.  I would take her with me, and he would stay at 

home.  I always took her with me.  She liked to go shopping, 

so... 

Q. All right.  

A. I took her with me. 

Q. And you've had an opportunity in the home to observe 

Mr. Millette's -- your son's relationship with your 

granddaughter, correct? 

A. Mm-hmm.  Mm-hmm. 

Q. They have a good relationship? 

A. They do.  Very good.  All three children do. 

Q. Would you have any sense that your granddaughter was in 

any way uncomfortable around her dad? 

A. Absolutely not. 

Q. Have you ever had any sense from your other grandchildren 

that they were either uncomfortable around -- around their dad 

or that they thought their sister was uncomfortable around -- 

A. No. 

Q. -- their dad? 

A. No.  Absolutely not. 

Q. All right.  It -- is it -- it's a good family dynamic? 

A. It is. 

Q. Is it an improving family dynamic? 
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A. Yes. 

Q. You know your son had some difficulties in his childhood? 

A. Right. 

Q. And he's working -- to your observation, is he working 

diligently to overcome the effects of those difficulties? 

A. Absolutely.  He doesn't miss any of his counseling.  He 

has counseling on Tuesday.  He has counseling -- group 

counseling on Thursday, and he's always doing his counseling.  

Q. All right.  It's important to you to protect your 

granddaughter? 

A. Absolutely. 

Q. And you believe you've done it correctly and 

appropriately? 

A. Yes.  The situation was that they both were watching a 

movie, and they fell asleep.  And of course, I'm older and I 

was tired.  I went to bed and thinking, you know -- it wasn't 

done intentionally.  We've always complied with all the rules, 

as far as I know, and we still will, but... 

Q. When you say, complied with the rules, you're complying 

with your understanding of the rules? 

A. Exactly. 

Q. Officer Phillips might have a different understanding.  

And if she hasn't shared it with you, you can't read her mind; 

is that fair to say? 

A. Right.  Exactly. 
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Q. All right.  Thank you, ma'am. 

MR. MACCOLL:  No further questions, Your Honor. 

THE COURT:  Cross. 

MR. SCOTT:  Thank you, Your Honor.

CROSS-EXAMINATION 

BY MR. SCOTT:

Q. Good afternoon. 

A. Good afternoon. 

Q. So, Ms. Millette, I'm assuming that you're familiar with 

the nature of your son's prior convictions in state and federal 

court? 

A. Absolutely. 

Q. That you're familiar that he was -- both of these crimes 

involved the possession of child pornography? 

A. Absolutely. 

Q. And your granddaughter, Mr. -- your son's daughter, 

Mr. Millette's daughter, is currently 15 years old? 

A. Mm-hmm.  She'll be 16 in December. 

Q. Okay.  When did she -- how long has she been doing these 

overnight visits since Mr. Millette was permitted to reside in 

your house? 

A. Well, all three of the children have been doing overnight 

with us.  So I would say probably a year at least. 

Q. Okay.  And how often are we talking about? 

A. Once a week. 
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Q. Okay.  And this wasn't the first time that Mr. Millette's 

15-year-old daughter spent the night in his room, was it? 

A. Basically, yes.  Because normally she would sleep on the 

couch because his other children were there, and they would 

sleep in that room.  So it wasn't -- I mean, the room is small.  

And there's no other bed in there.  What it was was a cot. 

Q. Okay.  

A. That's what it was, was a cot. 

Q. Just -- just to be clear, is it your testimony that the 

15-year-old daughter never slept in the bedroom prior to this 

last -- 

A. No.  The other children did. 

Q. But I'm asking about the 15 year old.  

A. Yeah.  No.  No, she didn't.  No, because there wasn't 

enough room for her to sleep in there. 

Q. So this was the only time, that you're aware of, that she 

slept in that room?

A. Right. 

Q. You never made any comments to Ms. -- Officer Phillips 

suggesting that this had happened on other occasions, that she 

slept in that room? 

A. No, I didn't tell her that. 

Q. Were -- were the other children, the children who are not 

minors, present in your house on this last occasion in August? 

A. Yes.  They were there for supper. 
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Q. Okay.  

A. Corbin and his brother Devin and their girlfriends. 

Q. But they didn't sleep overnight -- 

A. No. 

Q. -- did they? 

A. No. 

Q. Do you think it's appropriate for the 15-year-old child to 

sleep in the same bedroom as Mr. Millette, as your son? 

A. I can't answer that question, to be honest with you.  I 

mean, it was -- it wasn't intentional.  So because it wasn't 

intentional, I guess I have to accept it.  But if it was 

intentional, it probably would be different. 

Q. Okay.  You mentioned that they were watching -- I think in 

your direct testimony you mentioned that they were watching 

movies? 

A. Yes. 

Q. And were they watching movies in the bedroom alone? 

A. With the door open. 

Q. Okay.  Okay.  So at some point, you went to bed while they 

were watching movies -- 

A. Yes. 

Q. -- in that bedroom? 

A. Yes.  No, not in that bedroom.  In my bedroom. 

Q. Correct.  You went to your bedroom? 

A. Yes. 
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Q. All right.  And when you went to bed, you left them alone, 

essentially, in that bedroom watching movies? 

A. Well, no.  My husband was awake.  He was in the living 

room. 

Q. Okay.  Your husband is not an approved chaperone; is that 

correct? 

A. Well, no, but he's her grandfather.  So I -- I don't know. 

Q. Okay.  

A. He's not, no. 

Q. But you understand that he's not permitted to be the 

chaperone, that it's you that's the authorized chaperone?  

A. Okay. 

Q. Is that correct?  Do you understand that? 

A. Yep. 

Q. Now, on other occasions -- not talking about spending the 

night, but was Mr. Millette's daughter permitted to be alone 

with him in his bedroom? 

A. No. 

Q. So it's your testimony that this is the only time that 

anything like it ever occurred? 

A. Yes, yes. 

Q. But you would leave the house to go out to the swimming 

pool and leave them in the house? 

A. The swimming pool is 10 feet away from the house.  There's 

a window right up near the swimming pool.  I wasn't in the 
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swimming pool.  I was sitting on the deck.  I had been in prior 

just to clean the pool with a brush.  I was on the deck just 

trying to get the water off of me so I could return into the 

house. 

Q. All right.  

A. But it's, like, 10 feet away, and there is a window.  His 

window is right there where the pool is. 

Q. Okay.  

A. It's not 20 or 30, it's 10 feet. 

Q. All right.  Now when you go outside to the pool, at all 

times are you able to see your son and -- and --

A. Yes. 

Q. So no matter what you're doing, you're able to see inside 

the house --

A. Exactly.

Q. -- what's going on? 

A. Exactly.  It's a ranch, so it's down low.  It's not up 

high.  So you can see through the windows.  

Q. And how would you prevent anything inappropriate from 

occurring if you were not in the same room with Mr. Millette 

and his 15-year-old daughter? 

A. I don't understand how -- if I -- I would see him through 

the window.  And if anything occurred, I would go in and call 

the police. 

Q. Okay.  And what about when they are sleeping in the same 
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bedroom together, how would you -- 

A. Well, I think she could say -- she would -- could yell, 

and I would -- my room is not that far away from there.  It's a 

small ranch, so...  You got one room here, and you got one room 

here.  So it's very close in between.  I would be able to hear 

anything that occurred.  I'm a light sleeper.  

Q. Do you recall saying anything -- saying anything to 

Officer Phillips regarding your 15-year-old granddaughter 

knowing right from wrong? 

A. Yes, I did say that.  She does know right from wrong.  

Most kids do. 

Q. Can you explain what you meant by that?

A. I meant that if she was ever attacked by anyone, including 

her father, she knows what's right and wrong, and she can 

refuse, and she can yell out, like anybody else would.  If 

somebody was going to rape me, I'd be screaming.  So that's 

what I meant, that she has the ability at her age.  If she was 

younger, I could -- you know, I would think different.  But at 

her age, she has the ability to scream, as anybody would do if 

somebody was attacking them. 

Q. Okay.  And because of that, do you believe that it's okay 

to leave her alone with your son? 

A. No.  And I never have.  And Kate knows I've been honest 

with her through this whole thing.  

MR. SCOTT:  I have no further questions.  
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THE COURT:  Anything else?  

MR. MACCOLL:  No further questions for Ms. Millette.  

I'm going to briefly call Corbin Millette to the stand, please. 

THE COURT:  Just a moment, counsel.  For the record, I 

want to inquire whether the testimony of these witnesses -- 

it's understood that the testimony will be relevant for both 

prongs of today's -- 

MR. MACCOLL:  That's how I've been operating, Your 

Honor. 

MR. SCOTT:  I think for efficiency sake, I think 

that's fine with the Government as well. 

THE COURT:  All right.  Then I have a couple questions 

for you -- 

THE WITNESS:  Okay, Your Honor.

THE COURT:  -- Ms. Millette. 

THE WITNESS:  Okay.  Sure. 

MR. MACCOLL:  I apologize for not clarifying that -- 

THE COURT:  That's all right. 

MR. MACCOLL:  -- but it's late in the day. 

THE COURT:  From all it appears from the charging 

document here and the recitation of the probation officer's 

conversation with you, you have been honest. 

THE WITNESS:  Yes, I have. 

THE COURT:  Your son, himself, has not been entirely 

honest, but you have been honest in acknowledging that -- that 
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you were not present in the same room when your son and his 

minor daughter were sleeping or were in that -- in his 

bedroom -- 

THE WITNESS:  Right. 

THE COURT:  -- alone. 

THE WITNESS:  Mm-hmm. 

THE COURT:  On the other hand, it is -- it's also 

apparent -- it seems apparent to me that from the testimony of 

the probation officer that -- you heard her testify that you 

had indicated that you thought that the probation office was 

overreaching or was being too technical in -- in taking the 

position that it was not appropriate for you or it was not -- 

it was not the kind of supervision that the order -- that the 

release condition contemplates for you to be outside in the 

pool area, whether in the pool or in the area of the pool, 

while your son and his daughter, minor daughter, were alone in 

the house.  

THE WITNESS:  Had I known, I would have never done 

that.  I was never told that she had to be specifically right 

with me at all times. 

THE COURT:  If I -- if I were to say to you that it 

seems to me the only reasonable interpretation of this 

provision is that the approved chaperone must be present and 

able to visually observe the minor child any time that she is 

in the same place where the defendant is -- 
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THE WITNESS:  Mm-hmm. 

THE COURT:  -- do you understand -- 

THE WITNESS:  Oh, I understand; but we were never told 

that.  If I had been told that, I definitely would have 

complied.  But I was never told that, even through my courses 

and stuff.  It didn't say specifically that I had to be right 

in the same room with her.  

THE COURT:  All right.  

THE WITNESS:  So... 

THE COURT:  But hearing what I just said, do you have 

any problem with abiding by -- 

THE WITNESS:  Oh, no.  I'm not going to have her up to 

the house anymore.  No.  I strictly am not -- if I want to go 

visit, I'll go visit her myself and take her for lunch or 

something, but I will not have her up to the house. 

THE COURT:  Well, how, then, does she have any contact 

with her father?  

THE WITNESS:  That's up to you guys to decide how she 

can.  I just don't want to put myself or anyone else in this 

position again.  So if -- if you say that he can have contact 

with her, but I won't have her overnight.  I won't.  

THE COURT:  Well, here -- here's -- here's a 

complication.  The probation office has withdrawn its approval 

of you as an approved -- 

THE WITNESS:  That's okay. 
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THE COURT:  -- chaperone. 

THE WITNESS:  Oh, then I can't have her up there. 

THE COURT:  Well, we can talk about that.  But -- but 

as a factual matter, that's where things now -- 

THE WITNESS:  Okay.  Okay. 

THE COURT:  -- stand. 

THE WITNESS:  I'll abide by that. 

THE COURT:  Should the probation office accede to the 

appropriateness of reinstating you as -- 

THE WITNESS:  Mm-hmm. 

THE COURT:  -- an approved chaperone -- 

THE WITNESS:  Mm-hmm. 

THE COURT:  -- is there any question, in your mind, 

about the absolute importance of your having your minor 

granddaughter in your sight at all times that she is in the 

presence of -- 

THE WITNESS:  I can do that. 

THE COURT:  -- your son, the defendant? 

THE WITNESS:  I fully understand that, and I would 

abide by it. 

THE COURT:  Thank you.  

Counsel, anything else?  Any follow-up here on this 

witness?  

MR. MACCOLL:  Not for me, Your Honor.  Thank you.  

MR. SCOTT:  No, Your Honor.  
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THE COURT:  All right.  Next witness. 

MR. MACCOLL:  Yes, Your Honor.  

THE COURT:  Thank you, Ms. Millette.  

THE WITNESS:  You're welcome.

* * * * * * *

(Time noted:  4:54)

* * * * * * *

C E R T I F I C A T I O N

I, Michelle R. Feliccitti, Registered Professional 

Reporter and Official Court Reporter for the United States 

District Court, District of Maine, certify that the foregoing 

is a correct transcript from the record of proceedings in the 

above-entitled matter.

Dated:  September 21, 2023

/s/ Michelle R. Feliccitti

Official Court Reporter
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