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QUESTION(S) PRESENTED

Y. Did the lower Court errhi;w ?inc;ing thot the ?ejfi\';loner was no{ enjr:‘} led to
:H'\-E \L\*\'\ I\menAmen)f Due ?rocess ﬂew‘j CFQY*QA Séu'“w Curo\{na Su?reme Cour’"

?roc_ec\ufe 8ovarn163 Airec\' feview © Seé Mackv. 9*&\1,‘133 5.C.ab7,%5% S.E-
2d 160 (202) |

. Dlé Jf\'\e \oue.r C_ourJV efrin Y:’nc\iﬂg “\u\ the Pe\'i)ﬁoner’s Convic*(on anA senjfé_nce
was ﬂO\' o\:\'aineA u ncmslﬁ)[uJY ionally 1n v{o\of\'ion o? Uni*’ea S*ajfe‘s V. Qm)fman,
952 V.’_’;A il (\0*\1 Cir. 9\0003, m\w_re he {rial Courf gave Jﬂne Jurﬂ a8 In\:e.rences |
of ;m‘:\iec\ malice? ‘ | v

3. Did the \ower Courl err in fioding contrary to State v.Williams, 121 5.C.148,823 S.E.
ad 103 (30‘9)1\'\'\0\' Pe*(*ioner can Qﬁémp'\' to kall another with | mF\ ied malice

whee no such cfimine) offense exil as an a\'\emp‘\” o achieve an uninfended
result? -

4. Did the Vower Court err in {nc\ing thod ?e*‘!lr{onér was net erititled Lo a due process
V\qc\i v.5%al e,\vz\m\qA review ‘to C\'ﬁ&\\enge_ the \'l'l'q\\ courj(’s uncons*{\ulf onal inference
of malice “Trom the use of o dead \y wea?or)“ Malice Charge’?

5. D{c! e |ower Cour)T err In Yinéing %’\wus( ?e)ﬁhoner was no* en*ﬁ\eé o o Aue Frocess

Mack v.SYale, belated direct review to c\na\\engé the Yrial cour| vaconstifutional
l)urAe_n o({ ‘)foo‘ qn SQ\Y‘AJQHSQ ;ndgrenc\enl( o‘: *r{a\ COUHSQ\’S c’e‘:{cfen\t Per?ormqnce?

C. Dcc] “10. fower Ccur* efr in?iné(ng “10}( ?a\"l}{oneﬁs doe Frocess rig\\’( to R’HS anc! Fa;f‘tj
9resen*,qr3uz cmA Ae%enc\ his h\%xﬂu\ PCR Q\\&Scxl(ions anA Suﬂ)or*{ng mu\'e.r{a\ gac\'sr

and evidence were nol UﬂConS\'f‘\'u\'{onO\\'s violated where on J[wo SQPQFCC\'Q 0CCassions



the PCR CourJY ssro{;peé Hhe \weur?ng Yo od mon;S\'\ the Fe\‘ﬁ{oner L i* ‘s not conAucive
Yo Yhe courl’s Yime.” |



LIST OF PARTIES

[V/ All parties appear in the caption of the case on the cover page.
[ 1 All parties do not appear in the caption of the case on the cover page. A list of .

all parties to the proceeding in the court whose judgment is the subject of this
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IN THE -

SUPREME COURT OF THE UNITED STATES
PETITION FOR WRIT OF CERTIORARI

Petitioner respectfully prays that a writ of certiorari issue to review the judgment below.

OPINIONS BELOW

[ 1 For cases from federal courts:

The opinion of the United States court of appeals appears at Appendix _E)___ to
the petition and is

[ 1 reported at ; or,
[ 1 has been designated for publication but is not yet reported; or,
[M/is unpublished.

The opinion of the United States district court appears at Appendix _l_ to
the petition and is

[ 1 reported at ‘ . ; Or,
[ 1,has been designated for publication but is not yet reported; or,
[V is unpublished.

[ 1 For cases from state courts:

The opinion of the highest state court to review the merits appears at
Appendix to the petition and is

[ ] reported at : ; or,
[ 1 has been designated for publication but is not yet reported; or,
[ 1 is unpublished.

The opinion of the : court
appears at Appendix to the petition and is

- [ 1 reported at ; or,
[ ] has been designated for publication but is not yet reported; or,
[ ] is unpublished.



JURISDICTION

[ 1 For cases from federal courts:

The date on which the United States Court of Appeals decided my case
was .I\ij;aq A63AH

[ 1 No petition for rehearing was timely filed in my case.

[V( A timely petition for rehearing was denied by the United States Court of
Appeals on the following date: M, and a copy of the
order denying rehearing appears at Appendix :

[ 1 An extension of time to file the petition for a writ of certiorari was granted
to and including (date) on (date)
in Application No. A

The jurisdiction of this Court is invoked under 28 U. S. C. §1254(1).

[ 1 For cases from state courts:

. The date on which the highest state court decided my case was 27 Mgy C\-\ 9\0%
A copy of that decision appears at Appendix .

[ ] A tlmely petition for rehearing was thereafter denied on the following date:
, and a copy of the order denying rehearing

appears at Appendix

[ 1 An extension.of time to file the petition for a writ of certiorari was granted
to and including (date) on (date) in
Application No. A . '

The jurisdiction of this Court is invoked under 28 U. S. C. § 1257(a).



CONSTITUTIONAL AND STATUTORY PROVISIONS INVOLVED

FourTeenth P\mgnAmen’\



STATEMENT OF THE CASE

The Pe_‘\’i‘ione.\’ was }nc\iclfec\ Auring the NovemLe.r a00L term o? C_Our+ for
Assauld o;ml Bair’(eraj wiﬂx XJ\*QIT\' To Kill and 5uhsequeni'\3,ql\e3edlj "‘c!ireclrls
i"‘é"de—x?m’ Possession of o Deﬂf—“tj \:\]eaf)on Auffﬂg a Violent Crime. The
Pelitionerrs .m"hu\ challenge to his c_onviclr(on and Senfence was denjed \)9 the
Uﬂl\eé S\"QJYQS Supreme Cou\i on i\ugusl( 6,92018. Due +0 New \Qws and /or Pr;or
laws \oe.ing renderred unconS*KlYu*‘iona\ ,the Fejﬂ*ioner pursued a second ?033(
Conviction Reliet Procedure on Se?)(em\::er {4,208,

The \'\oﬂom\b\t R. Kei“\ Ke\\ﬂ,stvenﬂw Judicial C(rCu\\' issued o Fina\ Ocder
of Dismissal dated March 21,2033, AHQYUJQYAS, on March 32033 a Time)
Nojﬁ']ce of A?Fea\ was tiled. La‘tera'on Apri\ 2,2023, M¢. Seif Faolkner Wilkes Filed
the fe.qyke.d Role 23 () Exp\uﬂa\(on and N\OJVOH To Stug Tine ?enc!ing Rule 243(c)
Review. However,on t"\cuj W, 2023, the Souh Carelina SuPreMe Courl Dismissed
the Appeal and Denied the Molion for Stay.

E—,\\ow{ng,on June 23,3033, the Petitioner SuLm}\U(eA I}fs Requesjf For Fermiss-
o0 ¥Q§;\e_ SeconA 28 U.5.C.A. Sec. 354 \/Jrﬂ' ot Ha\)&q’i CorPuS- P\\SO, on June a8,
2023, Yhe Rttioner Fled a Motion To S*mj beore the United S‘\a\'es District Cout.
Never{heless, 'Ju\\j 12,2023, Henorable hgee ,Niemeyer and Traxler denjed the
Pe}(;&‘\on for an Deder Yo chs}c\er a Second APp\ica\'{on For Reliet under a8 us.c.
S?.c*itm IABY., Slﬁ\\)on Iu\gj 38,3033, ?ej(;jﬁl\orwef"S SU\)W\‘\HEC‘ o &3 US.C.A.
Section 54 WriY of \‘\aLeQS CorF\xS before the Un'xlfe_c\ Stotes ‘DI'S)(T!'C‘\' COurT,
During Auqust 17,2023, Judqe Kevin F.._ M® Donald issued a RtYorJY of Mcm\:}'\skfro.\'e_
JuchcfechmenJinc] e %ebition be dismissed. The Pe\’i\'fonef Tled a *imélg
0bJeckion Yo V\ePoer o ]"\ugis\'m\’e :)—ucige of Saf’femker 5,20a3. BLA} SQF*&MK)QF

H.



3,203, \’\onora\o\e He,ﬂfcj M.\Xar\ang,:fr. D}smisseé He Feh\'ion.

Final, on Octeber 2,203%, Petitioner Filed its ApPea\ Yo the United States
Court of [\?qu\s, For the Fourth Cireuit. Then, on Ju@ 29,2024, the Cour? of |
M\:ea\s}&r the Fourth Circuit Dismissed the Appeal as well as issved s
Mandate . The \’éﬁ\loner Filed o \’}me\j Petdion For o Re‘waaring and RQ\'\(’_Qr;nB en

\;cmc. However yon f\ugu sj( &%&b&%\—\onoru\)\a Nwama\ﬂq P\Mwi, C\erk
Digmissed the Rtition as Uﬂ)\"\me_\(j.

The Petihioner demanstrated thak the Pedition For Rehear ing and Re\‘wr?ng
en bane wWas Q\\eé '\“ime\(j. Asa re.Su\JY, on Se‘f’* 12,2024, the Court of A?Pw\s
FQCQHQA t\'S MQ(\AQ*Q c\ce(e,é {\vggs'\ A0, 203Y. i\nA,Gmn*ec.\ ‘H\e Fe.jr.'{‘;cn For
RQLe_Qr{“%. Nenethe less, en December 3,202 Honorable Gregory,Harris, and

guaﬁ\a\:uum Denie_c\ *\\?. Pe.\’lsﬁon Fof Ka\necxr]nﬁ , f\nd H’\e. Mancia\'& :SS Uac] on
December ||, 2034,



REASONS FOR GRANTING THE PETITION

The ?ﬁlf'%';"ﬂ?—f assar+s “’"ﬁ ?0" a\\ “le \Dt’-\ow comf:)e“ina reasons this “ig\weﬁ'\‘
\?\onoro.\a\e Cour‘\’ can anJ s\wu\c\ exerciSe i‘rs Aigcre*{onanj Jucl.'cia\ au‘Hmfi{',j Yo
gran‘k ceriorars. |
Fir 5’(, inc\epende.n\' & an ineffective assistance of counse| claim, Question /5
‘7\’9-5@“*9-‘2\ Q\DOVG’- num\mrs & H and 5 has never been aAArESSP_A. Ne'nﬂwer was here
any available femedy available Fo allowy the Retitioner to challenge the }rial
court's unconsYitet icna\ﬂ‘j Yo O Aen«j and deprive Petifioner's four SQParcﬁ‘e
Y\ecLue.s\'s ?or a c\'\arﬂe on *\pe law of gelf -ée.é)ensQ}(a) 185UIng *wen\'g‘ eig\f\'
(a8) « imF\ieA malice” jaferences Yo the trial dury or, (3) instroct Hhe trial
Jury tha¥ it May infer malice simply From the use of a dead ly weapon.

S{gni\?(mﬁ*, while the '\nsxdnlf case was in the Pipe\ine the South Carolina
SUP\'eme Cour)i Se\ a New PreCeAen‘\' ‘\\\&)V wouu Q\\OLAJ H\e ?e\'i\';OH‘if Q \DQ\&\'CA
A';re_c\' revfem 4\'0 QAAresS Glue_s\'fons Presen\'ea num\)ers AR ond 5 a\:ove

where counse\’s c\e?(c{en\ ?erYormunce ?(@CQC\UFQ\\\j \mrred him of a d(recJ(
reviews § those Ouestions, See Mack v. State, 433 5.C. 267,858 5.£.3d 160 (2021).

CondS&\‘j 7‘“\& Cour'\ re\{éd uFOn Jﬂ’ze Four*eenH'\ Ame_ncjmen‘\' Due Process
Clause of Yhe United States Yo craft o news remga‘j akin Yo Austin v. State, 305 5.C.
453,409 5.E. 3d 395 (1991). Bul, unlike The Austin reviews, the Court held the
Pek oner “would not be rectu(red fo estoblish Prﬁjuc&{ce under the standard
ouklined in Strickland v Washingfon, L6 U5.48, 045.CF. 3053 " Tasfead, the
Courk roled | Predudice is Pre,sume.A when counsel’s deficient Per?ormqnce
\aqrrec‘ ?e_\’\l({one_r of a direct review,” See Roe V. Flores ‘Grlfﬁga) 528 0.5.470,
126 5.+, 1039, 15 L.EA. 2d 985 (3009),




I.M?o\'}fcmt, while the ;ns\'an* case (oS ?end’mg wiihin the Post - COW"CJ(;OH
Relie} Court, & sepqro}m PCR C_OUr't Srcxn)(ed “Tsery MeCarrol” relief under
the M PFQCQAUFQ ?ursuard’ to ?e\'lj\'ione.r“s 'sclen;g}cq\ ground /s . See
M Carroll v. State, Ne- 3034 "Cp-33-355%. As a FesUlJr; Mccqrrol\; s current]
pending on belated direct review. See APFQ\\&‘\‘e Cose No.2017- 001177 Sout
Carolina F\pye\\aje Court

As a ma\'ker cc( \o,w7 o C\e,(m cmd QUJY\'\ofismj( e Mac\(, C\Wangi 0? COnS‘\'\'{'U'\"

onal laws can and Should bean E’.‘l\’\\'raordinurg circmqnce for cerTiorart.
Po_r)\'\Cu\ur\Lj‘\aecquse ﬂm \omer Couu‘\' Aecfc\eﬂ Fe)ﬁ*;oner_’s Case a'n ConF“C‘&
ik the South Carolina SuPremt Court new Pretec\en\' sel oul in M-
'L'\kew{sg) ‘\'\'\e_ \owa\‘ C_our* ﬂa'\*\\er cmﬂounC&A ij Quj(\\or{\'a or s\'anAQrc\ ‘\‘o
Aemj Pe\'?\';enar H\a Be\o\)(ec\ c\;ﬁic)( TeViewy Pu\”SUan‘\' j(o V_’_\_g_t_:_k_.

5&Conc!, Aur;nq his Jurnj Trid , the Juég& gave Pﬁ\'ikoner’s Aurﬁf +wen+5 . Ezﬂ\h'\'
(Aﬂ N "mP\;QA malice” ;ﬂverences N §)(S Malice Charﬂf’.. FurSUcm‘\' o Unfjrecl
S oles v. Chalman, 352 Fad 10 (10 th Cir 2030) ... the Court will nol uphold a
Conviction thal wes O\’J‘Q;N"C\ \33 ““*\“;“3 more than pi\?ng Inference upon
nference” More, pursuant Yo State v. Referson, 287 5.¢. 244,335 5.£.2d 800,803
(1935) (*“ A malice c\wcu'ge which use the ferm “{mF\{eA malice” pine (3)
Yimes |s erroneous and preAuAiQ(q\ ?) Ln this case the +rial Court unconstitt-
;ona\\tj coached the rial \.\unj info engaging ioto a clegree of 5\)&0u\QJﬁ'0n and
Com)eC.JYUVE. *\m)( Ye.nc!erre& ﬁs ?:nd(ng o? Mc\\(ce_ Q quess of meTe PosSikJ]‘i‘}H,

T the man, ¢ \'mi:\iaé malice is inconsistent with a speciFic- s'nﬁuﬂL
enime”’ pursucmj\’ Yo State v.\Jt’“ iamg, 497 5.C. {48,899 5.E. 2d 70;1(‘&619). ?\us,

ander Keys v. Slale; 104 Nev. 136,166, P.ad 276 (1938) (“ one cannof infend to
kill ancther w%J(\'\Eﬁmp\a'e.cl malice” because there 1s no such criminal of Fense.




as an '\r\xitn'k Y achieve an ynintended resu\\‘.v) Further, ?ursumjy ts Romos, 95
Nev. o 253,592 P.2d 951 (ctuohng Viser, 62 I{(.2d 563,343 NE.2d 203,910 (1975),

“one cannal infend To be ne l; fﬂe.njl‘ or aﬁe.my‘\' Yo have the 320Qm\ mﬂg‘ ,1'9061“* o
recklessness c_on‘\em\ﬂ&xreci%vg he \eau\ concqﬂ' “ me\ ied malice”’)

Thirc\, u_»l'\'.\e the ?e}(}\'ionar’s casSe was Penc‘ing on Jirec*’ review the Sou'\"\
C_c\ro\lna Suprem& (leCEC\eA p “ U\\ere e_vic\ence. 15 PTQSP.DJ(&A Hna’f wou\d Te_cluce,

m]\”.gca*q&&t%& or Justify an assault and baHertj with in\'e.n\' to kill
Cause \;3 J(\'\e= use oCV Qa c\eac\?tj Lde_apomjunj’s 5\—\&\\ noJY \oe_ c_\\cu’ge-c} H\uj\'

malice mmjhe ir@errecl From Yhe use of a Aeac\\a wea on. The new ru\(ng
would apply to tall cases Pendﬁng on direct review™ See Belcher v. Stafe,
185 5.C. 597, bla- 13,135 5.£.2d 662,810 (3009), The Relcher reling offaches to
SYake v. Burdelte 421 5.C. M0, 330 8..2d 575 (2019), hich states s € 1t is
'HT\?OSS;\D\Q. *o \agq\\\j C_\\urga )r\ﬂe. Auﬂj on th'c\en'har inYerenéeS becuuse
such (‘,\r\arge. p\qces “undue’ emP\“\GSiS on that piece of evid H”ic\rg evide-
nce.) to wi the use ot a c\eqcnﬂ weapon.

\'\Qc\ ‘H\Q \ower er*’s aw\\ec’\ ﬂ\e. \aw or Fr;nci‘)\as o? P)e_\c\'\t’_r dur{na
the ?(,_\»'\5((0{1&\"5 direct review \'\1‘&\’\; this Pedition would mﬂ' be necessary, OHn
H‘Q 04\\,&\, kcmc\j\'\aé ‘“1?, \ower Courﬂ' 9ro~n3feci ﬂ\e Pe}r{*{one\' 'H\Q \De\a\'ec) c\(re_d
Feviewd PU\'SUCU{\’ Yo E\_(E_C;\S) Supra {’o address H\& Be_\c\qg[ ru\{nﬂ 5 oﬂq[n) his
Petifion woold not be here.

F""’_“'ﬂ“f Aur'\nq the PdXioners Surg Tria| evidence of gelf-defense was
P\'QSenSYeA. ;o\\bwmg pere ?our Q*) Se\)aro}fe, ?\QCLUP_SJ(S For Q C.\‘\O\’gi on H‘\e Iaw
of selt~ defense . Pursuant Yo Grffin v. “'\arj(in, 785 F.2d W72 (44h Cir. 1980)
Sou)(\w Carolina hos Saug\w“f Yo \'mPose the burden of ?urs uasion on self - dﬂ?ﬁﬂSQ Y
E.q., State v. Judge, 208 S.C.497,507, 38 5.£.3d 715,730 (194¢) ; Stale v. Bolten,




Abb 5.C. 444, 1Y, 273 .. 8b3,565- Lk (1950)

But, that is unc.onsjﬁ\’u*‘{ona\\j imparmissi\y\e. See Stake v. Burkhart,
55 S.E.2d 298 (3002) (“ If there is any evidence of self-defense lr\he.c;\fscmrge
ngk‘, be gfveﬂ-"’) .lC\eqr\Lj, pr]or '\'o,Qr\c\ aﬂ‘er Hhe ?e.’n'*ioner’s Iunj Trial the
law marrqn'\'&é a C\WC\ISP- on )f\we laus w\w_re J(\'\Q Pel(fjﬁ'oner Presen"'&d ev‘:'clence
of self - detense jand rectuesjred such. See Stode v. Wi\\iams, H427S5.C. 46,830

c.£.2d qoy (2019)
Herein, for The ?e)fikﬁoner (cmé( p%p\e simi\ar\tj Sijruajfe_cD, e South Carolina

Supreme Courjﬁ' UOX\'QA Q \)?_\Q\'ad Ai\'e,(‘.)i' Feview Proc_e(:\urel\ \’emed\j Uﬂdﬁ’.r
Mack v. SKate 859 5.6, 2d 160{202) Yo address an unconsiitudional dental or
AQPTE\/Q\'ion 0? Q Se.\Q Y De‘;ense C\mrge a@(e.r QO\mSe\‘S de&cien\’ PerQofmqnce

barred the ;VSSue_ on direct review.

Las*, ‘\'\1& ‘)ejﬁx(:onﬁr’s Poslf' Conw?c)ﬁon Y\e\i&? _\-ranCr}P\“ Aemon Sj(rq\‘es
thet Yusice on Sqmralfe occassion the hearing Judge ijoPPgd the hearing to
qArﬂOﬂ;S\\ Pet iYienet that b b was conducive Yo the courbis time ? For him Yo
Fu\\g of ?C\‘\f\% ?rese‘ﬂ* b Q\\e_go\*\'cms for PCR or, his maYerial facts ond
erAe,nC.&o? Yrial counselrs Aekc(e.n“( PQ"?Ovmonce Pr;or b and clur{ng e
Jury Trial. | |
Ns a resolt, Hoe Pehifioner was denied and AePrn’vch ot the minimal standard of
Due Process to a Full and Fair “Bike o the aPP\e TGee Role 230 (b)({)JSC}\C R
6.C. Code Aon, Section 17-27- 20 (N (D) &®) (ao\‘-D; Lrvinv. Bowd, 366 V.5.117,
72w (19610 ; WeCoy v. Stale,H015.C. 363,371, T379E6.3d 23, (a7 (3613)! 6l so
GeR chqvuemore V. SJYO}Y&, 018 WL 1953133 |




CONCLUSION

The petition for a writ of certiorari should be granted.

Respectfully .submitted,

Date: 2\ :Tahuqrcj 2035

10,



