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In the
Uniten States Court of Appeals
For the Fleventh Cireuit

No. 24-12362

RANDY ALLEN HERMAN, JR,,
Petitioner-Appellant,
versus

FLORIDA DEPARTMENT OF CORRECTIONS,
Secretary, Florida Department of Corrections,

Respondent-Appellee.

| Appéal from the United States District Court
for the Southern District of Florida
D.C. Docket No. 9:24-cv-80425-RAR

Before JiLL PRYOR and KIDD, Circuit Judges.



2 Order of the Court 24-12362

'BY THE COURT:

Pursuant to 11th Cir. R. 22-1(c) and 27-2, Randy Herman has
filed a motion for reconsideration of this Court’s-order dated No-
vember 27, 2024, deriying his motion for a certificate of appealabil-
ity ("COA”), on appeal from the denial of his 28 U.S:C. § 2254 peti-
tion. Because Herman has not identified any points of law or fact
that this Court overlooked or misapprehended in denying his mo-
tion, his motion for reconsideration is DENIED.
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Petitioner’s Motion for Reconsideration, filed December 05, 2024.
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on

UNITED STATES COURT OF APPEALS
~ FOR THE ELEVENTH CIRCUIT

RANDY ALLEN HERMAN, JR.,
: Petitioner/Appellant,

V. S Appeal No. 24-12362-F

USDC No. 9:24-CV-80425-RAR

RICKY D. DIXON, SECRETARY,

FLORIDA DEPARTMENT OF CORRECTIONS
Respondent/Appellee

. MOTION FOR RECONSIDERATION

Provided to South Bay Corr and Rehab. Facnhty

for mailing.

COMES NOW, Petitionet/Appellant, Randy Allen Herman, Jr., in pro se

fashion, pursuant to Eleveﬁth.Circui_t Rule 27-2, and respectfully requests this
Honorable Court to reconsider the denial of Herman’s Certificate of Appealability

rendered on November‘2,7, 2024 [11th Cir. Doc 11-2]. In supi)ort of this motion,

‘Herman states the following:

CERTIFICATE OF INTERESTED PERSONS
AND CORPORATE DISCLOSURE STATEMENT

Herman certiﬁes.that the follo@ing:is a complete list of interested persons
required by Federal Rule of Abpellate Procedure 26.1 and Eleventh Circuit Rules
26.1-1t026.1-3: |
Aronberg, David - Staté Attorrfey, 15" Judicial Circuit

Coates Jr., Howard — 15" Circuit Court Judge
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Herman Jr. v. Florida D.0.C., 24-12362-F

Damoorgian, Dorfan — Fourth District Court Judge

Dixon, Rlcky - Seéreta;ry, Florida Depértment of Corrections
Haughwout, Carey — Public De_'feﬁder, 15 Judicial circuit
Herbert, Mara — Assistant Public Defe_nderA ‘

Herman Jr., Randy - Appellanf ”

Kastrenakes, J ohn_ — 15“,] Circﬁit_Couft Judge

Kuntz, Jeffrey — Fourth District Court Judge

Levine, Spencer — FOurth"Distr'ict' Court Judge

May, Melanie — Fourth DiStric"t Court Judge

McRoberts, Aleathea — Assistént State ‘Attorney

Miller, Leigh Lassiter — Assistant State Attorney

Moody, Ashley —:Attorﬁe)} .Ge.neral - |

Preston, Brooke — Victim‘. o

Ruiz II, ARodolfo' - Uriit}ed ,States District Judge

Scott, Reid ~ [Former] Assistant State Attorney

- Walsh, Joseph — Assistant Public Defender

Waljner, Martha — Fourtiﬁ District. Coﬁrt Judge

Wilson, Courtney — Assistant Public Defender

Worthy, Anesha — Assistant Attorney Generél




ARGUMENT

In the order denying a Certificate of Appealability, this Honorable Court
held that the District Cqurt propeﬂy deferred to the state poétc;onviction court’s
interpretation of sfate léw in its conclusion that counsel coﬁld only; present
sieepwalking as an insanity defénse. Hdwevef, by this Court’s own admis.sion in its
order, automatism, ér uncénécidusﬁéss;is re;cogniied and deﬁned in this Circuit as
“a person’s functioning automatically 'withoué knbwing wﬁat he is doing,” citing
Strickland v. Linahan, 72 F.3d 1531, 1534 (11th Cir. 1996), essentially an

involuntary act pérfor'méd Withéut conscious control.

Although there’ méy be 1;0 clearly defined parameters on how to properly
raise a sleepwalking defense uﬁder Florida law, there is clearly established F lori‘da
and Federal law that thé px;osécution must prove évery element of a criminal charge
beyond a reasonable doubt. See In re Winship, 397 U.S . 358, 90 S. Ct. 1068
(1970). Therefore, an a.u'tomat_ism‘de_:fense that negates the essential elements of a
crime, intent (mens red) and voluntariness (actus reus), can be raised distinct from
an insanity defensé,."analogoﬁs to a lack-of-intent defense widely recognized and
accepted under F loridé law. Had Trial Counsel -performed a reasonable
investigatioﬁ and .a t}:;orbugh ﬁnderstanding of the law and facts relevant to

Herman’s case, Counsel would not have advised Herman to pursue an affirmative




insanity defense where he lacked the necessary criminal intent and voluntariness to

commit the crime charged, thus warranting relief under Strickland.

The precedent established- b’y. -the‘ state court in Herman’s case is that a
sleepwalking defense, where a Defendarit is unconscious and asleep at the time of
the crime, must be rais_'e‘-d.aé én affirmative insanity defense. Thé precedent set by
the Fourth District Co‘urtA of Appeal in Herman’s case is inconsistent and
contradictory to Fldrid_a :'Suprerl'n;e Coun préc_edeht and clearly established Federal
law where the Sup-rel'.n.e‘CQur.t ;)If the United States held in Patterson v. New York,
432 U.S. 197,97 S. Ct. 2319 (1977) thét an affirmative defense is one fhat does not
serve to negative aﬁy'faété of ‘vthe crifn_e whi_ch the sfate is to prove in order to
convict of the crime ‘chafgéd. Accord‘ihgly,‘ a claim of sleepwalking cannot
logically}be raised as an afﬁrma;tivé defeﬁse. As a result, under AEDPA’s standard
of review, the state courjti;ﬂs adjudication of the claim resulted in a decision that was
contrary to clearly es-tablishe.d ngeral‘: law;' énd therefore, Herman is entitled to

relief pursuant to 28 U.S.C. § 2254.

Counsel’s decision to pursue »an affirmative defense for a claim of
sleepwalking is a’eﬁc’ienz"\'zvheréj hlS décision contradicted clearly established United
States Supreme Couﬁ preéedent. Theréfore, Herman’s Petition for Writ of Habeas
Corpus raised a s_ubstahfial _sh'owin‘g of a denial of his constitutional right to

effective assistance of counsel and this Honorable Court should reconsider the




denial of his Certificate of Ap‘pealabﬂity where “reasonable jurists would find the
District Court’s assessment of the constitutional claims debatable or wrong.” Slack

v. McDaniel, 529 U.S. 473, 484 (2000).

This Court should :also grant a COA on this issue because it is novel and
“deserve|[s] encourageme’n‘t'to‘ pfoceéd further.” Aliller—El v. Cockrell, 537 U.S.
322, 336 (2003). This issue is arguably a matter of first impression in Florida and
the Eleventh Circuit where this Court has not yet addressed such a claim inVolving
the unique defense 'prese"nte..d in t_ﬁis case.

 CONCLUSION'

WHEREFORE, Bésed_ upon 'thev_“foregoi'ng facts, argument, and citations of
authority, Herman prays‘this’:_lll-AIo‘n‘oréble Court will reconsider the denial rendered
on November 27, 2024 é‘nd iséue'.ja.»Ceniﬁcate'of Appealability as to the grounds of
his 28 U.S.C. § 2254 Petition.

Respectfully Submitted,

Js/ %/4'%

Randy Herman, Jr., DC# A80442
Petitioner/Appellant, pro se
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CER”fIFICATE OF COMPLIANCE

1. This métion ,coinﬁlies w1th the type-volume“limitation of Federal Rule of
Appellate Procedure 27(d)(2')(A)"because this brief contains 1,110 words.

2. This motion ;complies with '.cilll'e typeface requirements of Federal Rule of
Appellate Procedqfe_ 32.(2;)('5) and-the t&pe-éﬁyle requiremenfs of Federal Rule of
Appellate Procedure . 3':2(”a).(6) be.éauée this brief has been prepared in a
proportionally spaced typcfééé 'using- Mic;osoﬁ Wbrd in 14-point Times New

Roman font. See FRAP 27(d)(1)(E).

Is/ %% == /
. Randy Herman, Jr., DC# A80442.
Appellant, pro se

UNSWORN DECLARATION UNDER PENALTY OF PERJUi{Y |
1 HEREBY CERTIFY under penalty of perjury that the foregoing is true

and correct, in accordance with ,28 U.S.C. § 1746. Executed on this 5" 'déy of

e ,%% % /
Randy Herman, Jr., DC# A80442
Appellant, pro se

December, 2024.




CERTIFICATE OF SERVICE
I HEREBY CERTIFY under penalty of perjury that a true and correct copy
of the forgoing 'Motion for Reconsz’dération has been deposited in the prison’s
internal mailing Syéténi_ with ﬁxét—cléés postagé prepaid on this 5™ day of
ﬁecembér, 2024 for m‘éiling to: Ofﬁce of the Clerk U.S. Court of Appeals for the
Eleventh Circuit, 56 Forsyth St NW Atlanta, Georgia 30303 and Regional
Ofﬁce of the Attomey General 1515 N. Flagler Dr Suite 900, West Palm Beach

Florida 33401,

V/s/ f ,_//

‘Randy Herman, Jr., DC# A80442
South Bay Correctional Facility
600 U.S. Highway 27 South

- South Bay, Florida 33493

' “Under the “prison mailbox rule,” a pro se prisoner’s court filing is deemed filed
on the date it is delivered to prison authorities for mailing.” Williams v. McNeil,
557 F.3d 1287, 1290 (11th Cir. 2009).
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United States Court of Appeals for the Eleventh Circuit Order Denying Petitioner’s
Certificate of Appealability, filed November 27, 2024.
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. - An fﬁe o
Hnited States Court of Appeals
For the Tleventh Circuit

No. 24-12362

RANDY ALLEN HERMAN, JR.,
| | Petitioner-Appellant,

Versus

FLORIDA DEPARTMENT OF CORRECTIONS,
Secretary, Florida Department of Corrections,

Respbndent-Appélleé..

Appeal from the United States District Court
for the Southern District of Florida
D.C. Docket No. 9:24-cv-80425-RAR

- ORDER:
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Randy Herman, a Florida prisoner serving life in prison for
first-degree murder, filed a pro se 28 U.S.C. § 2254 petition, asserting
that his trial counsel misadvised him that he should present his
sleepwalking defense as an insanity defense, as opposed to an au-
tomatism' defense, under Florida law. As background, Mr. Her-
man was indicted with first-degree murder in the stabbing death of

~ Brooke Preston in 2017. Prior to trial, counsel filed a notice of in-
tent to rely on an insanity defense, explaining that he had retained
an expert psychologist, who had evaluated Mr. Herman and deter-
mined that he was suffering from non-rapid eye movement sleep
arousal disorder (i.e., sleepwalking), at the time of the murder, and

- was therefore not capable of knowing what he was doing. Follow-
ing a jury trial, he was found guilty as charged.

Mr. Herman filed a Fla. R. Crim. P. 3.850 motion, raising
seven grounds of ineffective assistance of counsel. Relevantly, he
asserted that counsel was ineffective for advising him to raise sleep-
walking as an insanity defense, instead of a defense of automatism.
The State responded, noting that there were no published Florida
opinions in which sleepwalking was presented, either as an insanity
defense or otherwise, and thus, no clear legal guidance in Florida
on how to properly present a sleepwalking defense. The State ar-
gued that “the only mechanism for presenting a sleepwalking de-
fense” is through an insénity defense, based on Cook v. State, 271

! Automatism, or unconsciousness, is defined in this Circuit as “a person’s
functioning automatically without knowing what he is doing.” Strickland v.
Linahan, 72 F.3d 1531, 1534 (11th Cir. 1996).
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So.2d 232 (Fla. 2d DCA 1973). The state post-conviction court
adopted the reasoning of the State’s response and denied Mr. Her-
man’s motion. The state appellate court affirmed.

Mr. Herman then filed the instant petition. After the State
responded, the district court denied the petition. He then filed a
Fed. R. Civ. P. 59(¢) motion, which the court also denied. The

court also-denied a certificate of appealability (“COA”). Mr. Her-
man appealed and now moves this Court fora COA.

To obtam a COA, a petitioner must make “a substantial
showing of the denial of a constitutional right.” 28 U.S.C.
- §2253(c)(2). When a district court denied a habeas petition on sub-
stantive grounds, the petitioner must show that “reasonable jurists
would find the district court’s assessment of the constitutional
claims debatable or wrong” or that the issues “deserve encourage-
ment to proceed further.” Slack v. McDaniel, 529 U.S. 473, 484
(2000). : - -

If a state court has adjudlcated a claim on the merits, a fed-
eral court may grant habeas relief only if the décision of the state
court (1) was contrary to, or an unreasonable application of, clearly
established federal law, as determined by the Supreme Cout, or
(2) was based on an unreasonable determmanon of the factsin light
of the evidence presented in the state court proceedmg 28US.C.
§ 2254(d)(1), (2). The Antiterrorism and Effective Death Penalty
Act of 1996 (“AEDPA”) thus imposes a “highly deferential standard
for evaluating state-court rulings . . . and demands that state-court
de‘cisiogs be given the benefit of the doubt.” Renico v. Lett, 559 U.S.
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. 766, 773 (2010) (quotatxon marks Omltted)

~ To prove ineffective assistance of counsel, a defendant must
show that (1) his counsel’s performance was deficient; and (2) the
deficient performance prejudiced his defense. Strickland v. Wash-
ington, 466 U.S. 668, 687 (1984). There is a strong presumption that
counsel “rendered adequate assistance and made all mgmﬁcant de-
cisions in the exercise of reasonable professional judgment.” Id. at
690. Although an ineffective-assistance-of-counsel claim is a federal
constitutional claim, when the validity of the claim that counsel
failed to raise turns on state law, this Court will defer to the state’s
construction of its own law. See Pmkney v. Sec 'y, Dep’t of Corr., 876

F. 3d 1290, 1295 (11th Cir. 2017). -

Here, the district court properly deferred to the state post-
conviction court’s interpretation of state law with respect to how
to properly present a sleepwalking defense, and its conclusion that
counsel was not ineffective for presenting sleépwalking asan insan-
ity defense under Florida law. See id. Because, as the state post-
conviction court concluded, counsel could only present sleepwalk-
ing as an insanity defense, Mr. Herman cannot show that counsel
performed deficiently. See Strickland, 466 U.S. at 690. As such, his A

COA motion is DENIED. - _

Cm?

UNITED STATES CIRCUIT JUDGE




Appendix D

Petitioner’s Certificate of Appealability, filed August 08, 2024.
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Provided to South Bay Corr. and Rehab. Faciliy
on_QF-OF - 2024 ___formailing.

UNITED STATES COURT OF APPEALS
FOR THE ELEVENTH CIRCUIT

RANDY ALLEN HERMAN, JR.,
Petitioner/Appellant,

v. » Appeal No. 24-12362-F
- USDC No. 9:24-CV-80425-RAR

RICKY D. DIXON, SECRETARY,
FLORIDA DEPARTMENT OF CORRECTIONS,
Respondent/Appellee.

/.

APPLICATION FOR A CERTIFICATE OF A}’PEALABILITY

COMES NOW, Petitioner/Appellant, Randy. Alleh Herman, Jr., in pro se
fashion, pursuant to 28 U.S.C. § 2253 and Federal Rule of Appellate Proceduré
22(5), and respectfully. requests this Honorable Court to issue a Certificate of
Appealability (COA) to appeal to the United States Court of Appeals for fhe
Eleventh Circuit from' the final order denying his Petition for Writ of Habeas
Corpus, pursuant to 28 U.S.C. §2254. In support of this ai:plication, Herman states
the following:

CERTIFICATE OF INTERESTED PERSONS
AND CORPORATE DISCLOSURE STATEMENT

Herman certifies that the following is a complete list of interested persons
required by Federal Rule of Appellate Procedure 26.1 and Eleventh Circuit Rules *

26.1-1 to 26.1-3:




s

Aronberg, David — State Attorney (15th Judicial Cir;uit, Palm Beach County)
Coates, Howard Jr. — Circuit Court Judge (3.850) |
Damoorgian — District Court Judge (4th DCA Direct Appeal 3.850 Appeal)
Haughwout Carey — Public Defender (15" Judicial Czrcuzt Palm Beach Counly)
Herbert, Mara — Assistant Public Defender (Direct Appeal)

Kastrenakes, John — Circuit Court Judge (Trial)

Kuntz - District Court Judge (4th pCA - 3,850 Appeal)

Levine — District Court Judge (4th DCA - 3.850 Appeal)

May — District Court Judge (4th DCA - Direct Appeal)

McRoberts, Aleathea — Assistant State Attorney (7 rial)

Miller, Leigh Lassiter — Assistant State Attorney (3.850)

Moody, Ashley — Attorney General (State of Florida)

Preston Brooke VlCtlm

Ruiz, II, Rodolfo — United States District Judge (§2254)

Scott, Reid — Assistant State Attornéyv(T rial)

Walsh, Joseph Patrick — Assistant Public Defender (Trial)

Warner — District Court Judge (4th DCA - Direct Appeal)

Wilson, Courtney — Assistant Public Defender (Trial)

Worthy, Anesha — Assistant Attorney General (Direct Appeal, 3.850 Appeal)



'STATEMENT OF THE CASE AND FACTS
The state charged Herman by Indictment with: Count 1 — First Degree
Murder, 782:04(1)(a)l and 782.04(1)(a)2, for the stabbing death of Brooke Preston

that occurred on March 25, 2017 [Doc 10-1 — Exh 3].

Prior to Herman’s trial, defense Counsel retained Dr. Charles Patrick Ewing,
a forensic psychologist, for the purposes of conducting a’ mitigation evaluation
[Doc 11-3 —_TT Pg 929]. Dr. Ewing opined to a teasonable degree of professional
certainty that Herman was sufferihg from the non-rapid eye movement sleep
arousal disofder of sleepwalking, and therefore, lde was unconscious and asleep at
the time -of the homicide [Doc 11-3 — TT Pg 966-9647,: 975]. As‘-a result of ‘Dr. -
' Ewing’s clinieal diagnesis, Trial Counsel filed a Notice of Intent to Rely on the

Defense of Insanity [Doc 10-1 — Exh 4].

Herman’s case proceeded 'to a jury trial before the Honorable John
Kastrenakes and on Mey 8, 2019, the jury returned a verdict of “Guilty of First‘
Degree Murder, as charged in the Indictment” [Doc 10-1 — Exh 11]. The Court
adjudicated Herman guilty -‘in accordance with the verdict and sentenced him to life
in the Florida Department of Corrections without the possibility of parole [Doc 10-

1 —Exh 13].

Herman dppealed his conviction and sentence and on April 14, 2021, the

Fourth District Court of Appeal affirmed with a written opinion and mandate

3



issued on May 14, 2021 [Doc 10-1 — Exhs 14-19]. See Herman v. State, 315 So. 3d

743 (Fla. 4th DCA 2021).

On November 16, 2021, Herman filed a Motion for Postconviction Relief,
pursuant to Fla. R. Crim. P. 3.850, raising seven claims of ineffective assistance of
| trial counsel [Doc 10-1 — Exh 20]. By Order of the Court, the state filed a
Response to Herman’s motion dn February 10, 2023 [Doc 10-1 — Exh 21]. Herman
filed a subsequent Reply to the state’s Response on February 27, 2023 [Doc 10-1 —

Exh 22].

Herman;s inotién came before the Honorable Judge'Howard K. Coates, .
of the F ifteentthudicial Circuit Court and. was summafily denied on May 1.8, 2023.
~ In the Order denying relief, the Court adopted tile facts, legal ana{lyses, and
- conclusions of law contained in the state’s Responsé'aé its own [Doc 10-1 — Exh

23].

Herman timely filed a Notice of Appeal on June 06, 2023 [Doc 10-1 — Exh
24] and served his Initial Brief to the Fourth District Court of Appeal on July 13,
2023 [Doc 10-2 — Exh 26]. The Fourth District Court of Appeal issued an order on
October 05, 2023 per curiam affirming the lower court’s decision without a written
opinion. On October 18, 2023 Herman timely filed a Motion for Rehearing and

Request for Written Opinion that was subsequently denied on November 08, 2023



and mandéte issued on December 07, 2023 [Doc 10-2 — Exhs 27-304]. See Herman

v. State, 373 So. 3d 315 (Fla. 4™ DCA 2023).

On April 08, 2024 I—ierrnanpﬁled a Petition for Writ of Habeas Corpﬁs and
supporting Memoraﬁdum of Law in the United States District Court for thé
Southern District of Fl4orida' challenging the constititional validity of his state
conviction, pursuant to 28 ﬁ.S.C. § 2254(a) .[Docs 1, l—i]. |

The D’iétrict C;)urt issued an Order to Show Causé on April 9, 2024 [Doc 4]
and counsel for the Respondent subsequently filed their ReSponse' and Appendix

on May 10, 2024 [Dbcs 9-11].

On May 20, 2024, prior to receiving and without':considering Herman’s
timely filed Reply to the Respondent’s Response [Doc 13], the District Court
entered a final judgment denying Herman’s. Petition [Doc 12].

On June 13, 2024 Herman timely ﬁled a Motion to Alter or Amend
Judgment, pursﬁant to Federal Rule of Civil Procedure 59(6) [Doc 14]. The District
Court entered a final ju&gment dehying .Herman’s motion on June 21, 2024 and

declined to issue a Certificate of Appealability [Doc 15].

On July 18, 2024 Herman timely filed a Notice of Appeal and Motion for

Permission to Appeal In Fdrma Pauperis and Affidavit [Docs 16, 17]. The District



Court subsequently granted Herman’s motion to proceed in forma pauperis on

appeal [Doc 19].

Herman desires to appeal to the United States Court of Appeals for thé
Eleventh Cifcuit from the final order vdenying his Petition for Writ of Habeas
Corpus, pursuant to 28 U.S.C. § 2254. Herman cannot appeal the Di's:tric_t‘ Co;lrt’s
final judgment unless a Certificate of Appealability issues from this Court. This

application for a Certificate of Appealability follows.
STANDARD OF REVIEW

This Court may issue a Certi_ﬁcate of Appealability “only if the applicant has
made a substantial showing bf the denial of a constitutiOnal rightv.”-28 US.C. §
2253(c)(2). To make such a showing, a “petitioner must demonstrate that
reasonable jurists would find the district court’s assessment of the constitutional
claims debatable or wrong,” Slack v. McDaniel, 529 U.S. 473, 484, IZQ S. Ct.
1595, 146 L. Ed. 2d 542 (2000), or that “the issues presented were adequate to
deserve encouragement to proceed further.” Miller-El v. Cockrell, 537 U.S. 322,

336, 123'S. Ct. 1029, 154 L. Ed. 2d 931 (2003).



ARGUMENT

WHETHER THE DISTRICT COURT PROPERLY
DENIED PETITIONER’S INEFFECTIVE ASSISTAN CE
OF COUNSEL CLAIM IN LIGHT OF SUFFICIENT
SHOWING OF VIOLATION OF THE SIXTH AND
FOURTEENTH - AMENDMENTS TO THE UNITED
STATES CONSTITUTION

I. Ineffectiv'e Assistance of Counsel

In the sole ground raised for relief, Herman contends that he was deprived of
his constitutional right to effective assistance of counsel when Trial Counsel
misadvised him to asseﬁ insanity as a theory of defense for a claim of
sleepwalking over the proper defense of automatism; wher? Herman was asleep at
the time of the homicide and committed the act involuntarily while in an
unconséio_us State [Doé 1, 1-1]. An adequate investigation of Herman’s theory of
defense and sufficient knoWledge of the law- would have revealed that
sleepvs_;alking is properly raised through a defense of automatism, often referred to
as unconsciousness, and that such a defense was availal;le in Florida énd further

supported by F ederal law.

Black’s Law Dictionary defines automatism as an “action or conduct
occurring without will, purpose, or reasoned intention, such as sleepwalking,
behavior carried out in a state of unconsciousness; Automatism may be asserted as

a defense to negate the requisite mental state of voluntariness for commission of a



crime. (2) The stat€ of a person who, though capable of action, is not conscious of

his or her actions.” Black’s Law ‘D"ic‘tionary, 154 (9" ed. 2009).

Criminal liability usually requires that two elements must be present: acius
reus (literally “guilty act”), and mens réa (literally “gui.lty mind”). The actus reus
is the prohibited conduct, pérfomied 'voluntarily. Someone in a state of legal
.automatism is not acting-voluntarily énd SO ca:'nnot‘have carried out the actus reus
(nor could they have the required mens rea). If the accused "lacks' the requisite actus
reus or mens rea, then ;che criminal offense is not made out. Sleepwalking has long
been h_eid to fulfill thg reqﬁirement‘s of legal automatism, and the;eque,‘ .an act
pérforméd while sleel:');zval-king does not me;et the definition of a criminal act [Doc

10-1 — Exh 9 — R Pg 818, 821].

The United_States Supreme Cou’ﬁ has long admonishéd that the prosecution
must pfove every element of a criminal charge beyond a-r'easonabl_e doubt. See In
re Winship, 397 U.S. 358, 90 S: Ct. 1068 (1970). Thérefore, an aufomatism .
defense, in which Herman was sleepwalking and thus unconscious | of his
involuntary acts, negates both of the basic eler'nen“cs of a crime — the mental state
(mens rea) and the voluntary nature of the act (actus reus). As such, once the issue
of automatism, or unconsciousﬁess, is raised by the defense, the State must
disprove it beyond a reasonable doubt in order to meet its burden ‘of proof with

respect to the elements of the crime.



'Ac;:ording to § 775.027, Florida Statutes, insanity is an affirmative defense
in which Herman carried the burden to prove by clear and convincing evidence that
he (1) had a mental infirmity, disease, or defect; and (2) .because of this condition,
he did not know what he was doing or its consequences.. On the other hand, an
automatism defense, where Herman was asleep and sleepwalking at the time of the
homicide, negates the basic elements of the crime and therefore the burden remains
on the State to prove that Herman acted consciously gnd voluntarily beyond any
'v reasonable doubt to support a finding of guilt. Trial Counsel’s misadvice to pursue
an affirmative insanity defense over the proper defense of automatism prejudiced
Hermali by proceeding to trial with the sleepwalking defense that unnecessafily
shifted the heavier burden of proof to the Defense, thereby rendering the result of

the proceeding unfair and unreliable.

Herman was further prejudiced by Counsel’s misadvice where under the
present statutory scheme, a successful plea of insanity avoids a conviction, but
confronts the accused with the very real possibility of prolonged therapeutic
confinement. However, a verdict of ‘not guilty’ under an automatism defense
would result in an outright acquittal, where Herman was not legally insane at the
time of the homicide, but rather committed tl;e act involuntarily while in the
natural state of sleep. No reasonably competent attorney would have advised

Herman to assert a defense of insanity where he was unconscious and asleep at the



time of the homicide. Trial Counsel’s misadvice to pursue an insanity defense
detracted from Herman’s chosen defense that he committed the act while
sleepwalking, in a state of unconsciousness, and that he did not commit the act

voluntarily or with criminal intent. |

| IL Uﬁreaso_nable Applieaﬁt;n of Strickland

Under AEDPA’s standard ef review,. a ﬁabe’as petitioner is not entitled to
relief unless he shows that, in an earlier “state court proceeding,” the state court
unreasoﬁably applied clearly established federél’ law or made an unreasonable
- factual determmatlon in denymg the petltioner s claim. See 28 US.C. §
2254(d)(1)- (2) In seekmg relief, Herman contends that the state court’s
adjudication of the claim resulted in a decision that involved an unreasonable
application of clearly establlshed Federal law, as deterrmned by the Supreme Court
of the United States in Strickland v. Washzngton 466 U.S. 668, 104 S. Ct. 2052

(1984) [Doc 1-1 — Pg 6-11].

The state court’s determination that “Florida law provides ample support for
the reasonableness of defense counsel’s conclusion that the only mechanism for
presenting a sieepwalking defense is through an insanity defense” is objectively
unreasonable where a defense of automatism fer a claim of sleepwalking, where
Herman was)asleep at the time of the homicide and his acts were involuntary, is

separate and distinct from an insanity defense and was cognizable under Florida
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law [Doc 10-1 — Exh 21 ~ R Pg 57-58]. In denying relief and relying on the state
court’s decision, the District Court further held that federal courts “cannot second-
guess a state éour't”s application bf state law, so its finding that sleepwalking must
be presented as an insanity defeﬁse under Florida law is fatal to Petitioner’s claim.”
[Doc 12v— Pg 10].

A federal court is bound to follqw a state supreme court’s interpretation of
its own laws. Mullaney v. Wilbur, 421 U.S. 684, 691, 95 S. Ct. 1881 (1975); see
also Johnson v. Fankell, 520 U.S. 911, 916, 117 S. Cit. 1800 (1997) (Federal
courts are bound to follow the decisioné of the state’s highest.court on state law
matters). However, where the Florida Suﬁreme Court has not addressed Herman’s
claim, there is a well-setﬂed principle in the Eleventh Circuit that “a federal court
applying state law is bound to adhere to decisions of the sfate's intermediate
appellate courts absent some persuasive indication that the state;s highest court
would decide the issue otherWise.” Silverberg v. Paine, Webber, Jackson & Curé‘is,
Inc., 710 F.2d 678, 690 (11th Cir. 1983); see also West v. American Tel. & Tel.
Co., 311 U.S. 223, 237, 61 S. Ct. 1‘79 (1940) (intermediate state appellate court
decisions are not binding upon federal court if the federal court is “convinced by

other persuasive data” the state’s highest court would decide the issue otherwise).

In the instant case, the Florida Supreme Court lacked jurisdiction to review

Herman’s claim since the Fourth District Court of Appeal did not render a written
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opinion. Howeve‘r,-t.he Fourth DCA’s afﬁnnéﬁce of the lower tribunal’s decision
involved an erroneous apbli-cation of Florida law and was objectively unféasonable
where the Florida Supreme Court clearly establishc;d that a defense that brésent’s,a
question of fhe defendant’s cbnsciousness of his acts is separate and distinct from
a defense of insanity, \avnd the'refor,e, Herman _Vv:vas not requiréd to present his claim
of sleepwalking undér the guise of an insanity defense. The Fourth .]E)‘CA’lS denial
of He?man’s cléim and conclusion that Counsel’s decision was -reas;onéble was
based on inapplicable and outda_ted case law and convincing evidence existsl"chat

the Florida Slipreme Court would decide the issﬁe otherwise.

fn denying relief, ‘the state court held that Céurisel’s decision was »reasonable
zb'ased entirely on Cogk v. State, 271 So. 2d 232 (Fla. 2d DCA 1973) where “a
' (iéfénse utilizing a state of unéé)nsciouénelss 6r auigdmatisni, such ‘a'sl' a"defendant
claimiﬁg no recoﬂectidn of c_bmrnittihg a crime due to allegedly suffering an
épiléptic éeizﬁré atls the tlme of the crime, fallé within the insaﬁity defense.” [Doc
10-1 —Exh 21 - R Pg 57]. Relying on the state cour_t’s reasoning, the District Court
further held that “although the state postconvicti’on court conceded that Cook
concerned epileptic seizure (ahd not sleepwalking), it applied Cook’s reasoning to
find thatia condition causing a defendant to have ‘né recollection of committing a

crime’ was properly categorized as an insanity defense.” [Doc 12 — Pg 10].
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However, thé state court’s denial of Herman’s claim and Trial Counsel’s
misadvise to pursue an insanity aefense, where Herman was unconscious and
asleep at the time of the crime, was objectively unreasonable ba‘sea on long-
standing precedent | by the Florida Supreme_ Cburt holding that a defense that
present§ a question of the defendant’s consciousness of his .acts is wholly
distinguishable ‘from a diminished capacity defense and may be presented absent a
plea of insanity. See Wise v. State, 580 So. 2d 329 (Fla. 1st DCA 1991); see also

Bunney v. State, 603 So. 2d 1270 (Fla. 1992).

The Florida Supreme Court’s ruling in Bunney and ‘approval of the decision
held in Wise rece_ded'from the Second DCA’s holdihg in Cook apd clarified the
distinction between un;:onsciousness and ir;seinity; di‘stinguishingf between a
defendant’s consciousness of his acts fro;n his understanding of their wrongful
nature. Insanity is incaﬁacity frdm dise;se of the mind, to know the nature and
quality of bne;s act or to distingu;sh betweé;‘li right and wrong in relation'thereto. In
contrast, a person who is completely unconscious when he commits an act
otherwise punishable as a crime cannot know the nature and quality thereof or
whether it 'is right or wrdng. Insanity relates fo cognitive understanding, while

automatism focuses on involuntary actions without conscious control.

Using the rationale established by the Florida Supreme Court in Bunney and

Wise, an automatism defense, where Herman was unconscious and asleep at the
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time of the homicide, is. a defense that specifically presents a question of Herman’s
consciousness of his acts and may be raised distinct from an insanity defense.
Therefore, had Trial Counsel -performed a reasonablev investigation and a fhorough
understanding of the law and facts relevant to Herman’s case, Counsel would not
hgve advised Herman to pursue an affirmative insanity dgfense where he lacked

the criminal intent and voluntariness to commit the crime charged, thus warranting

relief under Strickland v. Washington, 466 U.S. 668 (1984).

III. Contrary to Clearly Established Federall Law

Herman further asserted that the state court’s‘ adjudication of the claim
resulted in a decision t};ajc was contrary to clearly established Federal law, as
determined\by the Supreme Court of the United States in In re Winship; 397 US.
358, 90 S. Ct. 1068 (1970); Mullaney v. Wilbur, 421 U.S'.. 684, 95 S. Ct. 1881
(1975), Sandstrom v. Montana, 442 U.S. 510, 99 S. Ct. 2450 (1979); and Patterson

V. Néw York, 432'U.S. 197; 97 S. Ct. 2319 (1977) [Doc 1-1 — Pg 9-10].'
a. Aqtomatism Defense

In denying Herman’s federal claim and relying on the state court’s decision,
the District Court held that “Counsel was not ineffective for presenting
sleepwalking as an insanity defense because, under state law, that was the only

way he could,” further stating that “Petitioner is right that some jurisdictions

14



categorize sleepwalking as an ‘automatism’ defense rather than an insanity
defense. The problem is that many other states — including Florida — categorize
sleepwalking, unconsciousness, and other forms of automatism as insanity
defenses” [Doc 12 — Pg 10-11]. In support of that conclusion, the District Court
cited a string of cases from Texas, Kentucky, and a Military Justice case, but failed
to cite any relevant or applicable cases in Florida or Federal law to reject Herman’s
claim. Although those specific cases may be considered controlling law in their

respective states, such case law is not legally binding on Florida or Federal courts.

An autoniatism defense, where Herman lacked the criminal intent and
_voluntariness to commit the crime based on expert testirﬁony that he V\;as asleep
and unconscious at the time of the homicide, is separate and distinct from an
insanity defense and is cognizable under Florida and Federal law. Due to the rarity
of the sleepwalking' defense, statutory authority or case law is limited in Florida.
However, there is precedent to raise an automatism, or unconsciousnéss defense, to
negate the required intent (mens rea) and voluntariness (actus reus) that the state
must prove in order to meet its burden with respect to the elements of the crime.
An automatism defenselis used to argue that no criminal act occurred in the first
place due to the lack of voluntary action or in.tent. As such, an automatism defense
is analogous to a state-of-mind or lack-of-intent defense that is widely recognized

and used in Florida law to negate the essential elements of a crime.
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When a person is sleepwglking, they lack the conséious intent or awareness
to commit a crime, meaning thé mens rea is absent. The law further requires that a
criminal act bel voluntary and since actions taken while sleepwalking are
involuﬁtary, the actus reus is absento. A_cco;dingly, an automatism defense for ‘a
claim of sleepwalking negates both of the basic elements of a crime, the mens rea
and the ;zctus reus, which the state must prove beyond a reasbnablé doubt in ordef
to meet its burden of prpof with réspéct to the elements of the crime. Therefore, the
denial of Herman’s claim in which the state court and the District Court rejected
the legality of an autdmaﬁsm defense in Florida and held that sleepwalking must
be presented under an insanity defense écco;ding to Florida law is objectively
ﬁmeasonable and contrary to clearly est‘abli‘shed Federal law,.as determined by the
Supreme Court of the United States in In re Winship, 397 U.S. 35.8,A 90 S. Ct. 1068 -
(1970) (the dué process clause prqteét—s an ac'g:ﬂéed against conviction except upon
proof beyond a reasonable doubt of every fact necessary to constitute the crime
with v;zhich he is~ chafge); Mullaney v. Wilbur, 421 U.S. 684,95 S. Ct. 1881 (1975)
(a state cannot require a defendant to prove. the absence of a fact necessary to
constitute a crime); Sandstrom v. Montana, 442 U.S. 510, 99 S. Ct. 2450 (1979)

(the burden of proving the elements of a crime cannot be shifted to the defendant).
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b. Affirma;iive Defense

The District Court ‘also held that “the distinction between insanity and
automatism defenses would have had no bearing on the outcome of Petitioner’s
case,” further stating that “both automatism and insanity are affirmative defenses
which place the burden of proof on the defendant.” []joc 12 — Pg 11]. The District
Court égain cited a string of state law casés from North Carolina, Montana, Ohio,
and Wyoming, but failed to cite any relevant or applicable cases to reject Herman’s

claim in the context of Florida or Federal law.

Under clearly _establishéd Florida and Federai precedent, an affirmative
defense is ariy defeﬁse that assumes ti;e complaint or charges to be correct but
‘raises oﬂ.ler faéfs that? if true, would establish a valid excuse or justification or a
right to engdge in the condu;:t in question. “An affirmative defense does not
concern itself with the elements of the offenS¢ at all; it-conqédes them.” Smiley v.
State, 966 So. 2d 330 (Fla. 2007) (quoting Florida v. Cohen, 568 So. 2d 49 (Fla. .

1990)).

There is a distinction between evidence of psychological impairment that
supports an affirmative defense and psychological evidence that negates an
element of the offense charged. If a state of mind is an element of a crime,
evidence regarding the existence or absence of that state of mind is evidence

relevant to whether a crime was, in fact, committed. A defense that negates mens
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rea and actus reus thus negates tﬁe essential elements of the offense rather than
constituting a justification or excuse. See United States v. Wgstcptt, 83 F.3d 1354
(11th Cir. i996); see also Uhitecé States v. Cameron, 907 F.2d 1051 (11th Cir.
1990). Evideﬁce that aids the trier in determining the defendant'é specific state of
mind with regard to the actior;s he took -at the time thé charged offense was
committed, by contrast, is not an affirmative defense but is evidence that goes
specifically to whether the prosecution has carried its burden of pfovﬁng each

essential element of the crime.

“Eyidence that a defendant lacks the capacity to form mens reais to be
distinguished from evidence that the defendant actually lackea mens rea. While the
two niay Be logically 'related? only the latter is admissible to negate the mens rea
element bf an offense.” Donald F. Samuel, Eleventh Circuit Crim’inal Handbook,
Vol 1: Chapter 4 § 86(b)‘ (Matthew Bender, 2023 Ed.). This issue was further
explored in United States v. Bates, 960 F.3d 1278 (11" Cir. 2020). In Bates, the
Eleventh Circuit held - consistent with Cameron - that while psychiatric evidence
that negates the mens rea element would be admissible, psychiatric evidence that
negates the ability to forﬁ the mens rea to commit the offense was not admissible.
See also United States v. Litzky, 18 F. 4th 1296 (11" Cir. 2021) (distinguishing
psychiatric evidence that negates mens rea from psychiatric evidence that focuses

on excuse or justification). Accordingly, an automatism defense for a claim of
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sleepwalking, where Herman was iinconscious and lacked mens rea and actus reus
to commit the offense, challenges the fundamental éiementé of the crime itself

rather than providing a justification or excuse for the behavior.

In Patterson v. New-York, 432 U.S. 197, 207, 97 S. Ct. 2319 (1977), the
United States Supreme Court concluded that the New York legislature's decision to
define: extreme emotional disturbance as an affirmative defense to the crime of
murder was permissible Becau,se the defense did “not serve to negatiVe any facts of
the crime ‘which the State ié to prove in order to convict of mﬁrder” but instea'd
“constituted a separate issue on which t_he defeﬁdant is réquiréd to carry the burden
of persuasion.” The Supreme Court explainéd that because.the fact constituting the
affirmative defense was not logically’inter.twined with'a faoct necessary to prove
guilt, the afﬁrrﬁéiﬁve defense did not “unhinge the procedural .p.resumption of

innocence.” Id. at)21 1.

The Florida Supreme Court applied similar reasonin§ in State v. Cohen, 568
So. 2d 49 (Fla. 1990). In Cohen, the Florida Supreme Court reviewed a statutory
affirmative defenseto Florida's witness-tampering statute. The affirmative
defense required Cohen to prove that he engaged in lawful conduct and that his
sole inteﬁtion was to encourage, induce, or cause the witness to testify truthfully.
Id. at 51. The Florida Supreme Court concluded that the supposed affirmative

defense was merely an. illusory affirmative defense because Cohen could not
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logically both raise the afﬁrmativ;: defense aﬁd concede the elemeﬁ@s of the crime.
By attempting to prove the afﬁrmati\’/e defense that he had acted 1av§fully with the
intent to encourage the witnéss to testify trut'hfully, Cohen would necéssarily
negate the state's theo;'y th_ét he illegally contacted a witness, as opposed to
concediﬁg the state's charges. Thus, the purported afﬁnﬁative
defense unconétitﬁtionally placed a burden on 'éoheh aé, a defendant to refute the

State's case. Id. at 52.

-

- Similarly, in Herman’s case Trial Counsel’s misadvise to pursue an
afﬁrma_tivé defense. for a .cl'aim of sleepwalking, vwhere Herman was unconscious
and his acts wére i‘nvéiﬁﬁtary, rélieved the stét'e of its bu;'dep of proof beyond a
reasonable doubt "of_ fhe necessary elements of ithe offensé and uhconst-i_tutidnally
shifted the heavier burden of préof to Herman to prové the absence: of those
elements. By attempting to prové the affirmative defense that ile :was sléepwalkin_g
and lacked mens réa and actus reus .to _'commit the offense, Herman would
necessarily negate the state's theory that he intentionally and voluntarily committed
first degree premeditated murder. As a‘result, a claim of sleepwalking cannot
logically be raised as an affirmative defense and simultaneously concede the
elements of the crime. Therefore, Trial Counsel’s misadvice | to pursue an
afﬁrm‘e;ti;le defense for a clqim' of sleepwalking and the state court’s denial of

Herman’s claim is cont‘rary to clearly established Federal law, as determined by the

\
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Supreme Court of the United States in Patterson v New York, 432 U.S. 197,97 S.
Ct. 2319 (1977) (an affirmative defense is one that does not serv-e to negafive any
facts of the crime which the state is to prove in order to convict of the cfime
charged) and Midlaney v. Wilbur, 421 U.S. 684, 95'S. Ct. 1881 (1975) (a state
cannot require a defendant to prbve the ébsence of a fact necessary to constitute a

crime).
" IV. Issuance 6f a COA

Herman’s Petition for Writ of »H_abeas Corpus filed in the United States
District C_ouﬁ raised a substéntial shdvﬁng of é denial of his.federal constitutional
right to effeétive assistance of couﬁsel,_ as guaran’;g:éd by the Si,xtlili and Fburtgenth
Amendments of the United States Constitu‘;ion. Under AEDPA’S standard -of |
reviewl, Herman contgnds that the state court’s adjudication of the claim resulted in
a decision that was . contrary to, and‘:involved an unreasonable application of,
clearly established Federal law and further involved an unréasdnable determination
- to deny Herman’.s claim, and .therefo_re, he is enﬁtled to relief plirsuant to 28 U.S.C.
§ 2254.

Wheré Herman asserted that the state court’s denial was contrary to clearly
established Federal law as determi.ned by the United States Supreme Court in

Winship, Mullaney, Sandstrom, and Patterson, the District Court wholly failed to

refute or even reference the United States Supreme Court cases cited in Herman’s
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Petition. Rather, the District Court’s denial of Herman’s claim was largely based
on out-of-state case law and failed to adg_lress the - conSL_titutional claims in the
context of Florida or Federal law. Additionally, the District Court’s denial of

Herman’s claim relied substantially on the state court’s unreasonable determination

and remained silent on the constitutional issue of Counsel’s ineffective assistance.

Where Herman cited several cases in which sleepwalking, unconsciousness,
and automatism defenses 'ha'd been présented in 'F_lorida courts, the District Court
refused to accept those cases or acknowledge that such defenses are cognizable

under. Florida law, even where the case dicta expressly indicates that such defenses

have been utilized and accepted in Florida courts and further support Herman’s

‘claim for relief. ‘Where Herman also citgd a Florida case .iﬁ \,Nhich the defendant

Q : .

was acquitted after presenting a slée'}jWalking' defense diétinct from an insanity
defense, the .Dis&idt Court stated that “Pet'itii)ner‘haé nolt .provided ahy evidence of
hon this defense was presented at trial, other than his own summary-of what he |
thinks happened, so the Court cannot assign any~persuasivé value to this case”
[Doc 15 —Pg 5], applying an unreasonable burden on Herman to present additional

evidence to support a case citation.

The District Court further erred by denying Herman’s Petition prior to, and
without considering, his timely filed Reply to the State’s Response, denying

Herman a fair opportunity to refute the Respondent’s factual and legal allegations
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prior to the Cdﬁrt rendering its decision. Therefore,l reasonable jurists would find
the District Court’s assessment of the constitutional claims and denial in this
regarci debatable or wrong, thus warranting a Certificate of Appealability. See
Slack v. McDaniel, 529 US 473, 484 (2000); see also Miller-El v. Cockrell, 537

U.S. 322, 336 (2003).

Furthermore, this Cou‘rt‘should grant a COA on this issue because it is novel
and “deserve[s] enéouragen&ent to proceed further.” .Miller—El; 537 U.S. at 336.
This issue ié arguably a matter 'of first impression in Florida and the Eleventh
Circuit. While this Court has addresséd similar issues rélating to psyéhiatric
evid_ence that negates the essential elements of a 'crime versus psychiatric evidence
in support of an-affirmative ‘defense, this Court has not yet addressed such a claim

involving the unique defense presented in this case or the issues raised herein.

This Honorable Court should issue a COA pursuant to 28 U.S.C. §
2253(c)(2) bécéuse_Herman has shown: (1) that reasonable jurists would find the
District Court’s “assessment of the constitutional claims debatable or wrong-;” .or
(2) that “the issues presented were adequate to deserve encouragement to proceed
further.” See Slack v.-McDaniel, 529 US 473, 484 (2000); sée also‘ Miller-El v.

Cockrell, 537 U.S. 322, 336 (2003).

In addition, the Supreme Court in Miller-El v. Cockrell went on to state that

“a COA does not require a showing that fhe appeal will-succeed.” Accordingly,
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this Court'Shgiuld not decline this application for a COA merely because if >be.lieves}
Herman willinvot demonsfrate an entitlement to relief, It is consistent with § 2253
that a COA will issue in some inéfances' where there is no cert;inty of u1timate
relief. A prisoner seeking a COA must prove “something more than the absence of
frivolity” or the existence of mere ‘”‘goo.d faith” on his part. “We do not require
petitioner to p;bve, before the’issﬁénce of a COA, that some jurists would grant the

petition for habeas corpus.” Miller-El, 537 U.S. at 336-38.
~CONCLUSION

WHEREFORE, based upon the foregoing facts, argument, and citatigns, of
éuthority, . Herman prays this Hoporable VCour_t will issue a Certiﬁcgte of -
-prpealability as' to» the gfbﬁnds (_)f his 28 U.S.C. § 2254 Petition, as set forth
herein. | | |

Respectfully Submitted,

.y @///&% .
Randy Herman, Jr., DC# A80442
Petitioner/Appellant, pro se
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CERTIFICATE OF COMPLIANCE

1. This COA complies vw_ith the -ftype;volume IimitatiOn of Fedgral Rule of
Appellate Procedure 32(a)(7)(B) aﬁd Eleventh Circui't. Rule 22-2 because this brief
contains 5,595 words. - |

2. This COA complies with thé typeface 're‘qui.rements of Federal .Rule of .
Appellate i)foceduré 32(a)(5) and th_e type-style réqdirements of Federal Rule of
Appellate Procedure 32(a)(6) be'cause this brief :has. been prepared in a
proportionally spaced ’typéface using Microsoft ‘Word in 14-point Times New

Randy Herman, Ji., DC# A80442
. Petitioner/Appellant, pro se

Roman font.

UNSWORN DECLARATION UNQER PENALTY OF PERJURY

I HEREBY CERTIFY under penalty of perjury that the foregoing is true
and correct, in accordance with 28 U.S.C. §1746. Ex,e,vcuted on this 8" day of
I/ @/ %// /

Randy Herman, Jr., DC# A80442
Petitioner/Appellant, pro se

August, 2024.
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CERTIFICATE OF SERVICE

i HEREBY CERTIFY under penalty of perjury that a true and correct copy
of thé forgoing Certificate of Appealability.has been deposited in the prison’s
internal inailing system with first-class postage prepaid on this 8" day of August,
2024 for mailing to: Office of the Clerk, U.S. Court of Appeals for the Eleventh
Circuit, 56 Forsyth St., NW, Atlanté, Georgia 30303; and Regional Office of the

Attorney General, 1515 N. Flagler Dr. Suite 900, West Palm Beach, Florida

T

Randy Herman, Jr., DC# A80442
South Bay Correctional F acility
600 U.S. nghway 27 South
South Bay, Florida 33493

33401.!

! “Under the pnson mailbox rule,” a pro se prisoner’s court filing is deemed filed on the date it
is delivered to prison authorities for mailing.” Williams v. McNeil, 557 F.3d 1287, 1290 (11th
Cir. 2009).
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Appendix E

United States District Court for the Southern District of Florida Final Order
Denying Petitioner’s Motion to Alter or Amend Judgment, filed June 21, 2024.



Case 9 24 cv 80425 RAR Document #; 15 ENerea on FLSU DOLKEL Uo/Zlicuc4 Fayc

Lob7. e e
" UNITED STATESDISTRICT.COURT . .« . , -+ npiu- . &

|  SOUTHERN DISTRICT OF FLORIDA -

CASE NO 24 CV 80425 RAR ' | AN

RANDY ALLEN HERMAN, JR.
Petitioner,
V. ! . . e . . . . ‘ ' . . " :

RICKY D. DIXON, SECRETARY,
FLORIDA DEPARTMENT OF CORRECTIONS,

Respondent.
/

ORDER DENYING MOTION TO ALTER OR AMEND JUDGMENT . .

- THIS CAUSE comes before the Court on Petitioner’s Motion to Alter or Amend Judgment

(“Mot.”) under FED. R. C1v. P. 59(e), [ECF No. 14]. Petitioner asserts that the Court made several

errors i'n.its' M_ay 20, 2024 Order denying his petition for writ of habeas corpus under.28 US.C. §

2254, [ECF No 12], and asks the Court to recon51der its ruhng After careful rev1ew 1t is hereby .

l

' ORDERED AND ADJUDGED that Plalntlff S Motlon [ECF No 14] 1s DENIED

STANDARD OF REVIEW

“The only grounds for granting a Rule 59 motion are newly-discovered evidence or
mamfest errors of law or fact.” Arthur V. Kzng, 500 F.3d 1335, 1343 (11th Cir. 2007) (cleaned up)

An error is sufficiently serious to warrant correction under Rule 59(e) where it is “direct, obvious

and observable[,] patently unfair[,] and apparent to the point of being indisputable.” Schmidt v,

Wash. Newspaper Publ'g Co. LLC, No. 18-CV-80614, 2018 WL 6422705, at *2 (S.D. Fla. Dec.
6,2018) (cleaned up); see also Am. Home Assurance Co. v. Glenn Estess & Assocs., Inc., 763 F.2d

1237, 1239 (11th Cir. 1985) (affirming the denial of a Rule 59(e) motion where “any error that

may have been committed is not the sort of clear and obvious error which the interests of justice



LdSe: Yi24-CV-BU44D-KARK  DUCUITIENL 7. léaof:;i}eleu Ul FLOW UUCKBL VordLizuss  Page
demand that we cbrrect”). Conversely, parties “cannot use a Rule 59(e) motion to relitigate old
matters, raise argument[s] or present evidence that could have been raised prior to the entry of
judgment.” Michael Linet, Inc. v. Vill. of Wellington, 408 F.3d 757, 763 (11th Cir. 2005); see also
Stone v. Wall, 135 F.3d 143 8, 1442 (11th Cir. 1998) (“The purpose of a Rule 59(.e) motion is not
to raise an argument that was previously available, but not pressed.”).

ANALYSIS
P‘etitioné'r .allveges that the Court made several efrors in denying his Petition. After
cénsidéring each oné of Petitioner’s points, the Court finds that it committed no error—let alone a
“mianifest error] ] of law or fact” warranting reconsideration. Arthur, S00 F.3d at 1343,

R ii"St,‘"P:étition'er' ar.gues' thaf the Coﬁrt ‘abused its discretion “when it failed to consider the -
Pé"t.iti'd;lrér‘;s timely ﬁied Reply to the Respondent’s Response.” Mot. at 2. - Under {he prison
méilﬁok rul'e',l Pket‘iti:oner’s Reply Was. filed on May 16, 2024, see Reply, [ECF No. 13], at I, but it
was not docketed until May 20;-2024—the same day the Court entered its Order denying the
Petition. Petitioner is correct that the Court did not have an opportunity to review his Reply before
rulihé ﬁpoh ‘;hé Petition, but the failufé “to consider [a] reply before rﬁling” is not"“é manifest error
of law[.]” ‘Gonzalez v. Batmasian, 319 FRD. 403, 406 (S.D. Fla. 2017) (citing ‘United States .
Arderson, S17F. App™ 772, 776 (11th Cir. 2013)). | -

Petitioner relies on Rule 5(¢) of the Rules Governing Section 2254 Cases and Rodriguez v.
Florida De’bdrbhént of Correctiohs, 748 F.3d 1073 (11th Cir. 2014) to argue that the Court m_s_t
consider a petitioner’s reply before ruling on a habeas petition. See Mot. at 243; But Ro.drigue‘z

held that a habeas petitionér “was procedurally entitled to service of the exhibits included in'the

' “Under the ‘prison mailbox rule,’ a pro se prisoner’s court filing is deemed filed on the date it is delivered
to prison authorities for mailing.” Williams v. McNeil, 557 F.3d 1287, 1290 n.2 (11th Cir. 2009). “Absent
evidence to the contrary, [courts] assume that a prisoner delivered a filing to prison authorities on the date
that he signed it.” Jeffries v. United States, 748 F.3d 1310, 1314 (11th Cir. 2014):
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State’s Appepdix ’and},r_efgrgngedn_in its ,gp:swg;j”;—__-it,dic_l not pstablish a per se rule,' that.g dlstrlct |
court must always wait for and consider a habeas petitioqgr’s,rep@x. 748 F3d at 1075 'I‘n._c.lggc.l_,.thev
concurring opinion in Rodrigyez sugge.sts'that Rule 5(¢), whichﬂ“p'rovides fora repldy,l ?rigf,}” is not .
“a broad rule that will apply in all cases.”. Id at1 08_5 (B‘ay_lsoh, Disﬁt. J., concurring). Finélll_y,, éﬂ(en
if the Court erred when it failed to cons:ider the Repllylbefore ruling on the Petition, .tha“t error has
been réqt_iﬁed because the _instant Motion has repackaggd ’th Reply’s apgumgnts for the Court to
review nolw.A Comp_are.Reply at 2-9, with Mot. at 3-15.

Second, Petitioner rejects this Qouﬁ’s finding that thev. state court rea‘sor_}z:i_!ally ‘ applied
Str_icklaﬁd yvhen it determined :tha_t “}[c]ouns‘e_l’s“devcision tovforgo‘ an autorrllatisné'd,e}:fe_nse and '
pursue an insanity, defense for a claim of sleepwalking” was not .deﬁ,cient performgnce: Mot. at

- 4-5, Petitioner _argués that the state court “relied on an erroneous application of St?}f? lav;/_ to find
th_at Petitioner’s counsel was not acting deficiently” and that this Court_ was not bound to dgfer to.
the vsta,te-_c,ourt’s flawed reasoning. Id. at 6.

. The Court :disa’gre.es_, Both the Fouﬁh DCA and._ state ppstcopyiqtion courtadopted the
Stgtefs,;gasoningl fthat, under Cook v. State, 271 So. 2d 232 (I.?.las. 2d DCA 1973), “a §1e§pyva1k@pg
defense [under Florida law] is a specié§ of insanity—not automatism, diminished capacity, o'r‘any-
other type of defense.” Order Dismissing Pet., [ECF No. 12], at 10. Petitioner claims that thlS
Court ‘foverlooke_d specific points of law” in making this decision, and suggests that, if the Court
consideyed Wise v. State, 580 So. 2d 329 (Fla. 1st DCA 1991) and Bunney v. State, 603 So. 2d
1270 (Fla. 1992), it would have found that “an automatism defense, where the Petitioner was
uncohscious and asleep at the time of the homicide, is a defense that specifically presents a
question of the Petitioner’s consciousness of his actions and therefore may be raised distinct from

an insanity defense.” Mot. at 9. But this argumeht misapprehends the standard of review under
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28 USC § 2254. The state court found, as a matter of state law, that (1) Cook (and not Wise,
Bunney, or any other Florida case) governed; and (2) “sle'epwalking must be pr_ese'nted' as an
insanity défense under [Cook].” Order Dismissing Pet. at 9. As the Court explained, it cannét
“secénd-gueSs a state court’s application of state law, so its fﬁnding'that sleepwalking must be
préSented as an insanity defense under Florida law is fatal to Petitioner’s claim.” Id. at 10(citing
Agaiiv. Vaughn, 119 F.3d 1538, 1549 (11th Cir. 1997)). Put another way, the Court cannot correct
alleged errors made by state courts in interpreting and applying state laws. See Estelle v. McGuire,
502 U.S'." 62, 67—68 (1991) (“We have stated many times that federal habeas corpus relief does not -
lie for errors of state law. Today, we reenipha'size that it is not the province-of a federal habeas -
court to reexamine state-court determinations of state-law questions.”).

| i’etitidner'a{ttémpts' to raise two counterarguments to this black-letter law, neither of which
are peréuésive. First, Petitioner cites a battery of Supreme Court and Eleventh Circuit ¢ases for
the proposition that federal courts caﬁ ignore decisions made by Florida’s intermediate state
appelléte céu‘rts when there is “conﬁhcing evidence” that-the Florida Supréme‘ Court would decide
the issuie diffefently. See Mot. at 6-7. But those cases have nothing to do with reviewing a habeas-
petition under § 2.254—51 statute that requires extreme deference to a state couit’s interpretation of
it Gwn laws. See Estelle, 502 U.S. at 67—68; Agan, 119 F.3d at 1549; McCullough v. Singletary,
967 F.2d 530, 535-36 (11th Cir. 1992). Second, Pétitioner suggests that the Court can make ifs
own, indep‘endent review of state law because he properly raised a federal ineffective-assistance-
of-counisel claim under Strickland. See Mot. at 5-6. This specific argument has been rejected in
binding’Eléven'th Circuit precedent. See Pinkney v; Sec’y, DOC', 876 F.3d 129(5,- 1295 (1 ltﬁ Cir.
2017)_ (“[A]lthough ‘the issue of ineffective assistaﬁcé—eVgn when based on the failure of counsel

to raise a state law claim—is one of ‘constitutional dimension,” we ‘must defer to the state’s
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construction of its own law’ whgp_thelyglidity of the claim that [c-o;uri‘se!]v fa’t_i_l_l,.ed t_ovr.évis‘é turns on
state law.” (quoting Alvord v. Wainwright, 125 F .2d 1282, 1291(11th C1r1984))) '

 Third, Petitioner contends that the Court erred when it determi__ned that both automatism -
and insanity are afﬁrmative defenses. See Mqt, at 10-11. He argues that “an auto_mqtism ;deferfxse _
for a claim of sleepwalking challenges thg fundamental elements of the crime itself rath_gr than _
providing a justi_ﬁcation or excuse fpr the behavior.” Id.“at 12.2 Petitioner’s own case Iay_\{ c!pes
not support this proposition. While Petitioner’s state court cases involve “au,tgmafis_m’f 1n some
way, ,_ngine, of them establish that Florjda rqcognizes a separate autom_atisrn/upccli_nsc;lo,l'll_s.r:lves‘s.
defense lt,hat is akin té “a ,state-qf—mind or. lagk-of-intent defense” rathe_r thgp_ a :trg_cll‘i't?iohal
afﬁrrpativ_e d;fgnse. See Rivera v. State, 235 So. 3d 983, 985-86 (F_lg. 2d DCA 291 7) (rg:ys;ging

conviction.where the jury was never. instructed “that the defendant [must have] had knowledge of

RYE

the victim’s status as a law enforcement officer”); Kemp v. State; 280 So. 3d 81, 89 (Fla._4th DCA
: 2919) (—revérsiﬁg conviction where the trial court “abused its discretion m admitting [t‘he_expe;rt'.
witness’s] braking' opinion under Da‘u_bert”)..3 Petitione‘r also tékes issue; with thei Court’s rehance
on out:pf{state.decjsiqns holding that automatism is an affirmative defense s'iﬁge the Court ‘_ff?i;‘l'ed
to ;_éite":any rglévant ‘or 'aipp_licable éase,s. '_c_o-réject the Petitibt}e:r’s glailp,in_the _cd}itgxt of Flor1daor
Federal law.” Mot. at 11. But, again, none of the cases Petitioner cites show that gutqmgtisn} 1s
not an affirmative defense under F!orida law, let alone that Florida even has a distinct automatism

defense to begin with. See id. at 11-13. '

\
X

2 Whether automatism is an affirmative defense is effectively an academic question in this case because
(as discussed above) the state courts have already determined that sleepwalking is an affirmative insanity-
defense under Florida law. See Order Dismissing Pet. at 10-11.

3 Petitioner alleges that the defendant in State v. Cox, No. 2006-CF-007577-A-O (Fla. 9th Cir. Ct. 2006)
was “acquitted after presenting a sleepwalking defense to negate essential elements of [the] crime charged.”
Mot. at 10. Petitioner has not provided any evidence of how this defense was presented at trial, other than
his own summary of what he thinks happened, so the Court cannot assign any persuasive value to this case.
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Fourth, Petitioner argﬁes that the Court erred when it failed to grant him an evidentiary
hearing on his claims and/or a certlﬁcate of appealablhty (“COA”) See Mot. at 15-16. Petitioner
was not entitled to either."E'videntiary'heéri‘ngs are only required in “extraordinary cases” where
a habeas petitioner presents a new rule of constitutional ~law, a factual predicate that could not have
been previousl& discovered, or “new evidence [that] will establish [the petitioner’s] innocence” by
clear and convincing evidence. Shinn v. Ramirez, 596 U.S. 366, 371 (2022) (citing 28 U.S.C. §
2254@(2)). Petitionér is nof entitled to a héaring merely because the state pOsfconvictioh court -
did nof provide him one. See Mot. at 15; see also Forbes v. Sec y, Dep’t of Corr., No. 20-CV-
60009, 2022 WL 17082912, at *15 n.10 (S.D. Fla. Nov. 18. 2022) (explaining that Townsend v.
Sain, 372 U.S. 293 (1963), “Is an oﬁtdated precédent, that precedes, by more than three decades,
the passagé of [28 U.S.C. § 2254(6)]”).

Pétitiénef was also ﬁot entitled to a COA. Reasonable jurists would not debate the denial
of Petitioner’s Strickland claim since the state court clearly and unéquivocally foﬁnd that Florida
does 1ot have a distinct automatism defense that counsel could have raised durmg Petitioner’s
trial. See Slack v. McDaniel, 529 U.S. 473, 484 (2000). A COA is not warranted to debate “the
wisdom of 'combihing insanity ‘and automatism defenses together” under Florida law. See Order
Dis‘missing Pet. at 1'2.

CERTIFICATE OF APPEALABILITY

" Since the denial bf a Rule 59(e) motion is a “final order” in a habeas proceeding, the Court
must cohéider whether a COA is appropriate. See Perez v. Sec’y, Fla. Dep't of Corr{, 711 F.3d
1263, 1264 (11th Cir. 2013) (citing 28 U.S.C. § 2253(c)(1)). A COA will not be granted from the
denial of a Rﬁle 59(e) motion unless reasonable jurists would debate the Couﬁ’s decision to de’hy

the motion. See Hamilton v. Sec y, Fla. Dep’t of Corr., 793 F.3d 1261, 1266 (11th Cir. 2015).
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Here, Petitioner is not entitled to a COA since he has “pointed to no newly discovered evidence or
manifest errors of law or justice to justify recqngideration.” Kinard v. Dep’t of Corr., No. 20-
11728, 2020 WL 6588004, at *2-(11th Cir. Sept. 3, 2020) (citing Hamilton, 793 F'.3'vd_ at 1266).

CONCLUSION

. Having carefully reviewed the record and governing law, it is hereby
- ORDERED AND ADJUDGED that the Motion to Alter or Amend Judgment, [ECF No.

14], is DENIED.. Any request for a certificate of appealability is DENIED. The case shall remain

CLOSED. -

DONE AND ORDERED in Miami, Florida, this 21st day of June, 2024.

RODOLFO A.RUIZIT
UNITED STATES DISTRICT JUDGE
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Petitioner’s Motion to Alter or Amend Judgment, filed June 13, 2024.



Provided to South Bay Corr. and Rehab. Facility
on_Of- (3= ZOTY for mailng.

UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

CASE NO. 9:24-CV-80425-RAR
RANDY ALLEN HERMAN, JR., .
' o Petitioner,
V'.
 RICKY D. DIXON, SECRETARY,

FLORIDA DEPARTMENT OF CORRECTIONS,
" Respondent.

MOTION TO ALTER OR AMEND JUDGMENT

COMES NOW, Petitioner, Randy Allen Herman, Jr. (hereinafter “Petitioner”), in pro se
_ fashion and pursuant to Federal Rule of Civil Procedure 59(¢), hereby respectfully moves this
Honorable Court to alter or amend the judgment rendered on May 20, 2024, wherein this Court
denied the Petitioner’s Petition for Writ of Habeas Corpué, pursuant to 28 U.S.C.. § 2254. In

support of this motion Petitioner states the following:

GROUND ONE
Petitioner was deprived of his constitutional right to effective assistance of counsel when
Trial Counsel misadvised the Petitioner to assert insanity as a theory of defense for a claim of
sleepwalking over the proper defense of automatism, where the Petitioner was asleep at the time

of the homicide and committed the act involuntarily while in an unconscious state.

A. Abuse of Discretion

The Petitioner requests that this Honorable Court alter or amend its judgment where the

Court abused its discretion in denying the Petitioner’s Petition for Writ of Habeas Corpus,




pursuant to 28 U.S.C. 2254, when it failed to consider the Petitioner’s timely filed Reply to the
Responcient_’s Response. The 14 page final order denying relief was filed on May 20, 2024, at
10:27 AM EDT [ECF No. 12]. Although the Petitioner’s Reply was mailed from the institution
at which he is confined on May 16, 2024 and therefore timely filed per the ‘mailbox rule,” the
Petitioner’s Reply was not received by the Clerk and subsequently filed on the docket until May
20, 2024 at 2:10 PM EDT [ECF No. 13].1 As a result, this Honorable Court issued a final order
denying relief without considering and prior to the Clerk receiving and filing the Petitioner’s
Reply. The final order further makes no mention of considering the Petitioner’s Reply in denying

relief.

A District Court abuses its discretion when it “applies the wrong law, the wrong
procedure, bases its decision on clearly erroneous facts, or commits a clear error in judgment.”
United States v. Brown, 415 F.3d 1257, 1266 (11th Cir. 2005). A District Court's
misinterpretation or misapplication of a procedural rule constitutes an abuse of discretion.

Richardson v. Johnson, 598 F.3d 734, 740 (11th Cir. 2010).

Rules Governing Habeas Corpus Cases under Section 2254 specifically contemplate that
federal habeas petitioners will be provided an opportunity to “submit a reply to the respondent's
answer or other pleading within a time fixed by the judge.” Rule 5(e), Rules Governing Habeas
Corpus Cases Under Section 2254. Consistent with this rule, the Eleventh Circuit has recognized
the importance of providing habeas petitioners with “an opportunity to respond to the State's

answer” with respect to both procedural and merits arguments raised by the State, reasoning that

' In the Court’s Order to Show Cause [ECF No. 4], Petitioner was required to file the Reply “within ten (10) days
from the date the Response or Answer is filed by Respondent.” The Respondent filed the Response on May 10, 2024
[ECF No. 9], rendering the Petitioner’s Reply due on or before May 20, 2024. Therefore, Petitioner’s Reply was
timely filed.
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petitioners must have “a meaningful opportunity to . . . explain to the District Court why the

State's position [in its answer] is wrong.” Rodriguez v. Fla. Dep't of Corrs., 748 F.3d 1073, 1080

(11th Cir. 2014).

Federal habeas corpus proceédings are the last chance a petitioner has to present arguable
constitutional violations and errors to a court capable of correcting them. Therefore much rides
on having an adversarial process structured in a way that best equips the District Court to get it
right. See Lonchar v. Thomas, 517 U.S. 314, 324, 116 S. Ct. 1293, 1299 (1996) (“Dismissal of a
first habeas petition is a particularly serious matter, for that dismissal denies the petitioner the

protections of the Great Writ entirely, risking injury to an important interest in human liberty.”)

Therefore, this Honorable Court erred when it denied the Petitioner’s Petition for Writ of
Habeas Corpus prior to receiving and without considering his timely filed Reply refuting the
Respondent’s Response. The Petitioner hereby requests this Honorable Coﬁrt to alter or amend
its judgment and consider his timely filed reply in conjunction with this motion and grant relief

as requested.

B. Federal Constit_utional Claim

i. Unreasonable Application of Strickland

The Petitioner’s claim turns on the constitutional question of ineffective assistance of
counsel. To establish constitutionally deficient performance, the defendant must “identify the
acts or omissions . . . that are alleged not to have been the result of reasonable professional
judgment” to “show that counsel's representation fell below an objective standard of
reasonableness” and “outside the wide range of professionally competent assistance.” Strickland
v. Washington, 466 U.S. 668, 690, 104 S. Ct. 2052 (1984). The unreasonable performance must

have been such that “no competent counsel would have taken the action that [the petitioner's]
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counsel did take.” Grayson v. Thompson, 257 F.3d 1194, 1216 (11th Cir. 2001). “The defendant
must overcome the presumption that, under the circumstances, the challenged action might be

considered sound trial strategy.” Strickland, 466 U.S. at 689, 104 S. Ct. at 2065.

“One of the primary duties defense counsel owes to his client is the duty to prepare
himself adequately prior” to a legal proceeding. Magill v. Dugger, 824 F.2d 879, 886 (11th Cir.
1987). Such preparation includes an understanding of the legal procedures and the legal
significance of tactical decisions within those proceedings. Young v. Zant, 677 F.2d 792, 794,
799-800 (11th Cir. 1982) (an attorney's reliance on former law and unawareness of procedure
deprived his client of effective assistance). Tactical or strategic decisions based on a
misunderstanding of the law are unreasonable. Hardwick v. Crosby, 320 F.3d 1127, 1163 (11t
Cir. 2003); see also Horton v. Zant, 941 F.2d 1449, 1462, 1463 (11th Cir. 1991) (counsel's
“tactical decision” to present no mitigating evidence during the sentencing phase was
“unreasonable” when it was based on a misinterpretation of the law and the failure to evaluate

alternative paths).

Trial Counsel’s performance was unreasonably deficient where his decision was not
made after a thorough investigation of the law, but was made based on a gross misunderstanding
of a clear rule of Florida law. The deficient performance is not only Counsel’s decision to forgo
an automatism defense and pursue an insanity defense for a claim of sleepwalking, but also his
failure to conduct adequate legal research in support of that decision. Viewing the facts of the
case at the time of his decision, “no competent counsel” would have made such a mistake in his
legal research in deciding to pursue an affirmative insanity defense where the Petitioner was
unconscious and asleep at the time of the homicide. Counsel failed to adequately investigate or

research the law and was thus unable to make a strategic decision as to what defense to pursue
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for a claim of sleepwalking. Trial Counsel’s misadvice to pursue an affirmative insanity defense
over the proper defense of automatism further prejudiced the Petitioner by proceeding to trial
with the sleepwalking defense that unconstitutionally shifted the heavier burden of proof to the
Petitioner to prove that he lacked the mens rea and actus reus to commit the crime charged,

thereby rendering the result of the proceeding unfair and unreliable.

Under AEDPA’s standard of review, a habeas petitioner is not entitled to relief unless he
shows that, in an earlier “state court proceeding,” the state court unreasonably .applied clearly
established federal law or made an unreasonable factual determination in denying the petitioner’s
claim. See 28 U.S.C. § 2254(d)(1)-(2). In seeking relief, The Petitioner contends that the State
Court’s adjudication of the claim resulted in a decision that involved an unreasonable application
of clearly established Federal.law, as determined by the Supreme Court of the United States in

Strickland v. Washington, 466 U.S. 668, 104 S. Ct. 2052 (1984).

The State Court’s decision was objectively unreasonable where they relied on an
erroneous application of Floridé law to conclude that “Petitioner’s counsel did not perform
deficiently because his decision to raise sleepwalking as an insanity defense was reasonable
under the circumstances as they stood at the time of trial” [ECF No. 9] at 15. In denying relief
and relying on the state court’s decision, this Honorable Court held that federal courts “cannot
second-guess a state court’s application of state law, so its finding that sleepv;lalking must be
presented as an insanity defense under Florida law is fatal to Petitioner’s claim,” further stating
that “counsel was not ineffective for presenting sleepwalking as an insanity defense because,

under state law, that was the only way he could.” [ECF No. 12] at 10.

“A state's interpretation of its own laws or rules provides no basis for federal habeas

corpus relief, since no question of a constitutional nature is involved.” Carrizales v. Wainwright,
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699 F.2d 1053, 1055 (11th Cir. 1983). However, the very nature of the Petitioner’s claim turns
on the constitutional question of Counsel’s ineffective assistance. Although the state court relied
on state law to conclude that Cdunsel’s decision was reaéonable, the Petitioner’s claim
nevertheless remains a constitutional issue, a violation of the Petitioner’s Sixth Amendment right

to effective assistance of counsel.

The state court further relied on an erroneous application of state law to find that
Petitioner’s counsel was not acting deficiently. A federal court is bound to follow a state supreme
court’s interpretation of its own laws. Mullaney v. Wilbur, 421 U.S. 684, 691, 95 S. Ct. 1881
(1975); see also Johnson v. Fankell, 520 U.S. 911, 916, 117 S. Cit. 1800 (1997) (Federal courts
are bound to follow the decisions of the state’s highest court on state law matters). However,
where the Florida Supreme Court has not addressed the Petitioner’s claim, a federal court
applying state law is bound to adhere to decisions of the state's intermediate appellate courts
absent some persuasive indication that the state's highest court would decide the issue otherwise.
This is true, even if the federal court does not agree with that state court's reasoning of the
outcome which the decision dictates. Silverberg v. Paine, Webber, Jackson & Curtis, Inc., 710
F.2d 678, 690 (11th Cir. 1983); see also Bradbury. v. Wainwright, 718 F.2d 1538, 1540 (11th Cir.
1983); Flintkote Co. v. Dravo Corp., 678 F.2d 942, 945 (11th Cir. 1982); West v. American Tel.
& Tel. Co., 311 U.S. 223, 237, 61 S. Ct. 179 (1940) (intermediate state appellate court decisions
are not binding upon federal court if the federal court is “convinced by other perspasive data” the
state’s highest court would decide the issue otherwise); Owen By and Through Owen v. U.S., 713
F.2d 1461, 1464-65 (9th Cir. 1983) (finding case to be “one of those rare instan;:es where
convincing evidence exists that the highest court of a state will not follow the result reached by

some of that state’s inferior appellate courts™).
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In the instant case, the Florida Supreme Court lacked jurisdiction to review the
Petitioner’s claim since the Fourth District Court of Appeal did not render a written opinion.
However, the Fourth DCA’s affirmance of the lower tribunal’s decision involved an erroneous
application of Florida law and was objectively unreasonable where the Florida Supreme Court
clearly established that a defense that present’s a question. of the defendant’s consciousness of his
acts is separate and distinct from a defense of insanity, and therefore, the Petitioner was not
required to present his claim of sleepwalking under the guise of an insanity defense in
accordance with Florida law. The Fourth DCA’s denial of the Petitioner’s claim and conclusion
that Counsel’s decision was reasonable was based on inapplicable and outdated case law and

convincing evidence exists that the Florida Supreme Court would decide the issue otherwise.

ii. Erroneous Application of State Law

In denying relief this Court ;elied on the Respondent’s Response, asserting that Counsel’s
decision was reasonable based entirely on the 1973 decision of the Second District Court of
Appeal in Cook v. State, 271 So. 2d 232 (Fla. 2d DCA 1973) where “a defense utilizing a state of
unconsciousness or automatism, such as a defendant claiming no recollection of committing a
crime due to allegedly suffering an epileptic seizure at the time of the crime, falls within the
insanity defense.” [ECF No. 10-1], at 261. This Court funher' held that “although the state
postconviction court conceded that Cook concerned epileptic seizure (and not sleepwalking), it
applied Cook'’s reasoning to find that a condition causing a defendant to have ‘no recollection of

committing a crime’ was properly categorized as an insanity defense.” [ECF No. 12}, at 10.

However, this Honorable Court has overlooked specific points of law and erred in
denying relief where the state court’s denial of the Petitioner’s claim and Trial Counsel’s

misadvise to pursue an insanity defense, where the Petitioner was unconscious and asleep at the
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time of the crime, was objectively unreasonable based on long-standing precedent by the Florida
Supreme Court holding that a defense that presents a question of the defendant’s consciousness
of his acts is wholly distinguishable from a diminished capacity defense and may be presented
absent a plea of insanity. See Wise v. State, 580 So. 2d 329 (Fla. 1st DCA 1991); see also Bunney

v. State, 603 So. 2d 1270 (Fla. 1992).

In Wise, the appellant was embroiled in an altercaﬁon at a bar when he was struck on the
left side of his head. As a result, he suffered from a seizure due to partial complex epilepsy and
lost consciousness at the time of the crime, a situation wholly distinguishable from that involving
a diminished capacity or insanity defense. This case raiséd a question of whether appellant had
consciousness of his acts themselves, not of his understanding of their wrongful nature. Nearly
materially indistinguishable from the facts held in Cook, Wise did not seek to prove any mental
illness or psychiatric condition, but instead he contended that he had a blackout at the time of the
~ assault in question. Id. The First District Court of Appeal held that a defense that presents a
question of the defendant’s consciousness of his acts may be raised separate and distinct from an

insanity defense.

In Bunney, the Florida Supreme Court approved the decision held in Wise and further
held that a defendant's epileptic defense presents a question of the defendant's consciousness of
his acts themselves, not of his understanding of their wrongful néture, and is thus admissible
abéent a plea of insanity. The Florida Supreme Court further clarified that their prior decision in
Chestnut drew a distinction between evidence of “commonly understood conditions beyond
one’s control,” which is admissible, and evidence of “relatively esoteric conditions,” which is not

admissible absent an insanity defense. Id.
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The Florida Supreme Court’s ruling in Bunney and approval of the decision held in Wise
receded from the Second DCA’s holding in Cook and clarified the distinction between
unconsciousness and insanity, distinguishing between a defendant’s consciousness of his acts
from his understanding of their wrongful nature as reduired by the McNaughton Rule. See
Massey v. Fla. Dep’t of Corr’s., 2018 U.S. Dist. LEXIS 59146 (S.D. Fla. April 5, 2018) (“In
Florida, that standard for insanity is the M'Naghten Rule, which considers 1) the individual's
ability at the time of the incident to distinguish right from wrong, and 2) his ability to understand
the wrongness of the act committed”). Accordingly, the fundamental difference between insanity
and automatism lies in the awareness of the condition. An insanity defense involves a mental
disorder that affects the defendant’s a‘bility to understand right from wrong. Automatism, on the
other hand, refers to involuntary actions without conscious control. Insanity relates to cognitive

understanding, while automatism focuses on physical control.

Using the rationale established by the Floridg Supreme Court in Bunney and Wise, an
automatism defense, where the Petitioner was unconscious and asleep at the time of the
homicide, is a defense that specifically presents a question of the Petitioner’s consciousness of
his acts and therefore may be raised distinct from an insanity defense. Such a defense can further
be classified as a “commonly understood condition beyond one’s control... susceptible to lay
understanding” and is admissible absent a plea of insanity under Florida law. Bunney v. State,
603 So. 2d 1270 (Fla. 1992). Therefore, had Trial Counsel performéd a reasonable investigation
and a thorough understanding of the law and facts relevant to the Petitioner’s case, Counsel
would not have advised the Petitioner to pursue a defense of insanity where the Petitioner lacked

the criminal intent and voluntariness to commit the crime charged.
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C. Defense Cognizable to Negate Essential Elements of a Crime

In denying the Petitioner’s claim, this Court stated that “Petitioner is right that some
jurisdictions categorize sleepwalking as an ‘automatism’ defense rather than an insanity defense.
The probleni is that many other states — including Florida — categorize sleepwalking,
unconsciousness, and other forms of automatism as insanity defenses.” [ECF No. 12] at 10-11. In
support of that conclusion, this Court cited a string of cases from Texas, Kentucky, and a
Military Justice case, buf failed to cite any relevant or applicable cases in Florida or Federal law
to reject the Petitioner’s claim. Aithough those specific cases may be considered controlling law

in their respective states, such case law is not legally binding on Florida or Federal courts.

This Honorable Court has overlooked or misinterpreted that an automatism defense,
where the Petitioner lacked the criminal intent and voluntariness fo commit the crime based on
expert testimony that he was asleep and unconscious at the time of the homicide, is separate and
distinct from a diminished capacity or insanity defense and is cognizable under Florida and
Federal law. Due to the rarity of the sleepwalking defense, statutory authority or case law is
limited in Florida. However, there is precedent to raise an automatism, or unconsciousness
defense, to negate the required intent (mens rea) and voluntariness (actus reus) that the State
must prove in order to meet its burden with respect to the elements of the crime, See, e.g., State
of Florida v. Justin Glenn Cox, No. 2006-CF-007577-A-0O (Fla. 9th Cir. Ct., 2006) (Defendant
acquitted after presenting a sleepwalking defense to negate essential elements of crime charged);
Rivera v. State, 235 So. 3d 983 (Fla. 2d DCA 2017) (defense a;sserted the shooting was an
automatism, an automatic but not conscious behavior, and that the defendant lacked the intent to
shoot the officer); Kemp v. State, 280 So. 3d 81 (Fla. 4th DCA 2019) (“Dispute over whether

defendant was braking at the time of the collision went to the heart of his defense that he had lost
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consciousness immediately before the accident”). An automatism defense is used to argue that no
criminal act occurred in the first place due to the lack of voluntary action and intent. As such, an
automatism defense is analogous to a state-of-mind or lack-of-intent defense that is widely

recognized and used in Florida law to negate the essential elements of a crime.

D. Contrary to Clearly Established Federal Law

i. Affirmative Defense

In denying relief, this Honorable Court held that “the distinction between insanity and
automatism defenses would have had no bearing on the outcome of Petitioner’s case,” further
stating that “both automatism and insanity are affirmative defenses which place the burden of
proof on the defendant.” [ECF No. 12] at 11. This Court again cited a string of state law cases
'ﬁrom No1;th Carolina, Montana, Ohio, and Wyoming, but failed to cite an').' relevant or applicable

cases to reject the Pétitioner’s claim in the context of Florida or Federal law.

Under clearly established Florida and Federal precédent, an affirmative defense, when
specifically recognized and defined by the legislature, must be raised by the defendant and can
“justify” or “excuse” conduct that is otherwise criminal. W. LaFave & A. Scott, Criminal Law,
152 (1972). An affirmative defense is any defense that assumes the complaint or charges to be
correct but raises other facts that, if true, would establish a valid excuse or justification or a right
to engage in the conduct in question. “An affirmative defense does not concern itself with the
elements of the offense ‘at all; it concedes them.” Smiley v. State, 966 So. 2d 330 (Fla. 2007)

(quoting Florida v. Cohen, 568 So. 2d 49 (Fla. 1990)).

However, if a state of mind is an element of a crime, evidence regarding the existence or
absence of that state of mind is evidence relevant to whether a crime was, in fact, committed. A

defense that negates mens rea and actus reus thus negates the essential elements of the offense.
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rather than constituting a justification or excuse. See United States v. Westcott, 83 F.3d 1354
(11th Cir. 1996); see also United States v. Cameron, 907 F.2d 1051 (11th Cir. 1990). Evidence
that aids the trier in determining the defendant's specific state of mind with regard to the actions
he took at the time the charged offense was committed, by contrast, is not an affirmative defense
but is evidence that goes specifically to whether the prosecution has carried its burden of proving
each essential eiement of the crime. See Donald F. Samuel Eleventh Circuit Criminal Handbook
§ 4(e) (Matthew Bender, 2023 Ecg ). Accordingly, 'an automatism defense for a claim of
sleepwalking challenges the ﬁmdaméntal elements of the crime itself rather than providing a

justification or excuse for the behavior.

In Patterson v. New York, 432 U.S. 197, 207, 97 S. Ct. 2319 (1977), the United States
Supreme Court concluded that the New York legislature's decision to define extreme emotional
disturbance as an affirmative defense to the crime of murder was permissible because the defense
did “not serve to negative any facts of the crime which the State is to prove in order to convict of
murder” but instead “constituted a separate issue on which the defendant is required to carry the
burden of persuasion.” The Supreme Court explained that because the fact constituting the
affirmative defense was not logically intertwined with a fact necessary to prove guilt, the

affirmative defense did not “unhinge the procedural presumption of innocence.” /d. at 211.

The Florida Supreme Court applied similar reasoning in State v. Cohen, 568 So. 2d
49 (Fla. 1990). In Cohen, the Florida Supreme Court reviewed a statutory affirmative defense to
Florida's witness-tampering statute. The affirmative defense required Cohen to prove that he
engaged in lawful conduct and that his sole intention was to encourage, induce, or cause the
witness to testify truthfully. /d. at 51. The Florida Supreme Court concluded that the supposed

affirmative defense was merely an illusory affirmative defense. The Florida Supreme Court
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explained that the purported affirmative defense was illusory because Cohen could not logically
both raise the affirmative defense and concede the elements of the crime. By attempting to 'prov_e
the affirmative defense that he had acted la_lwfully with the intent to encourage the witness to
testify truthfully, Cohen would necessarily negate the State's theo.xzy that he illegally contacted a
witness, as opposed to conceding the State's charges. Thus, the purported affirmative

defense unconstitutionally placed a burden on Cohen as a defendant to refute the State's case. Id.

at 52.

Similarly, in the Petitioner’s case Trial Counsel’s misadvise to pursue an affirmative
defense for a claim of sleepwalking, where the Petitioner was unconscious and his acts were
involuntary, negating the mens rea and actus reus of the offense, relieved the State of its burden
of proof beyond a reasonable doubt of the necessary elements of the offense and
unconstitutionally shifted the heavier burden of proof to the Petitioner to prove the absence of
those elements. By attempting to prove the affirmative dg:fense that he was sleepwalking and
lacked mens rea and actus reus to commit the offense, the Petitioner would necessarily negate
the State's theory that he intentionally and voluntarily committed first degree premeditated
murder. As a result, a claim of sleepwalking cannot logically be raised as an affirmative
defense and simult:'meously concede the elements o.f the crime. Therefore, Trial Counsel’s
misadvice to pursue an affirmative insanity defense for a claim of sleepwalking and the Stafe
Court’s denial of the Petitioner’s claim is contrary to clearly established Federal law, as

determined by the Supreme Court of the United States in Patterson v. New York, 432 U.S. 197,

97 S. Ct. 2319 (1977) and Mullaney v. Wilbur, 421 U.S. 684,95 S. Ct. 1881 (1975).
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ii. Burden of Proof

“Hornbook law defines a crime as actus reus plﬁs mens rea, subject of course to a long
list of exceptions. The United States Supreme Court has made it clear that guilty knowledge and
criminal intent are fundamental elements of any serious crime unless Congress indicates
otherwise.” Morissette v. United States, 342 U.S. 246, 72 S. Ct. 240 (1952) (quoting United
States v. Zayas-Morales, 685 F.2d 1272 (11th Cir. 1982); see also United States v. Apfelbaum,
445 U.S. 115, 100 S. Ct. 948 (1980) (both a culpable mens rea and a criminal actus reus are
generally required for an offense to occur). Even where the evidence is sufficient to show the
necessary mens rea, the government still must always meet its burden of proving the actus
reus of the offense. United States v. Zhen Zhou Wu, 71i F.3d 1, 18 (Ist Cir. 2013) (quoting
United States v. Whiteside, 285 F.3d 1345 (11th Cir. 2002)). When a person is sleepwalking,
they lack the conscious inteﬁt or awareness to commit a crime, meaning the mens rea is absent. .
The law further requires that a criminal act be v.olu'ntary and since actions taken while
sleepwalking are involuntary, the actus reus is absent. As a result, an accused cannot be held
criminally liable in a case where the actus reusis absent because the accused did not act
voluntarily, or where mens rea is absent because the accused did not possess the necessary state

of mind when he committed the involuntary act.

Acéordingly, an automatism defense for a claim of sleepwalking negates both of the basic
elements of a crime, the mens rea and the actus reus, which the State must prove beyond a
reasonable doubt in order to meet its burden of proof with respect to the elements of the crime.
Therefore, the denial of the Petitioner’s claim in which the state court rejected the legality of an
automatism defense and held that sleepwalking. must be presented under an insanity defense

according to Florida law is objectively unreasonable and contrary to clearly established Federal
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law, as determined by the Supreme Court of the United States in In re Winship, 397 U.S. 358, 90
S. Ct. 1068 (1970) (the 'due process clause protects an accused against conviction except upon
proof beyond a reasonable doubt of every fact necessary to constitute the crime with which he is
charge); Mullaney v. Wilbur, 421 U.S. 684, 95 S. Ct. 1881 (1975) (a state cannot réquire a
defendant to prove the absence of a fact necessary to constitute a crime); Sandstrom v.
Montana, 442 U.S. 510, 99 S. Ct. 2450 (1979) (the burden of proving thc;, elements of a crime
cannot be shifted to the defendant). Trial Counsel’s misadvice to pursue a burden-shifting
defense further violated the Due Process clause of the Fourteenth Amendment of the United
States Constitution and prejudiced the Petitioner because it removed the presumption of
innocence and relieved the state of its burden of proving, beyond a reasonable doubt, the basic

elements of the crime.

E. Evidentiary Hearing

A Federal evidentiary hearing is warranted, as the Petifiongr was never afforded a full
and propc;,r hearing in the State Court proceedings and the state court record does not refute the
Petitioner’s factual allegations or otherwise preclude habeas relief. See Schriro v. Landrigan, 550
U.S. 465, 474 (2007); see also Earp v. Oronski, 431 F. 3d 1158 (9th Cir. 2005). When the facts
are in dispute, the Federal District Court “must hold an evidentiary hearing if the habeas
applicant did not receive a full and fair evidentiary hearing in a state court, either at the time of
the trial or in a collateral proceeding.” Townsend v. Sain, 372 U.S. 293, 83 S. Ct. 745 (1963).
Absent an evidentiary hearing, this Court can only assume whether Trial Counsel’s stfategy was
reasonable or was the result of an inadequate investigation and misunderstanding of the law,

using conjecture for reasoning. See Stouffer v. Reynolds, 168 F. 3d 1155, 1168 (10th Cir. 1999).
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F. Certificate of Appealability

This Court may issue a certificate of appealability “only if the applicant has made a
substantial showing of the denial of a constitutional right.” 28 U.S.C. § 2253(c)(2). To make
such a showing, a “petitioner must demonstrate that reasonable jurist would find the district
court’s assessment of the constitutional claims debatable or wrong,” Slack v. McDaniel, 529 U.S.
473, 484, 120 S. Ct. 1595 (2000), or that “the issues presented were adequate to deserve
encouragement to pro’ceéd further.” Miller-El v. Cockrell, 537 U.S. 322, 336, 123 S. Ct. 1029
(2003). The standard is a modest one: the court should issue the certificate unless the issue is
utterly without merit. See Silva v. Woodford, 279 F.3d 825, 832-833 (9" Cir. 2002). Although the
Petitioner must make a substantial showing of the denial of a constitutional right, this
requirement is satisfied even if the claim is only debatably constitutional. In other words, the
COA standard is met so long as the claim is “plausibly. or subject to good faith debat;:” a decision
of constitutional dimension. U.S. v. Doe, 810 F.3d 132 (3d Cir. 2015). In the instant case, the
Pétitioner’s claim is adequate to deserve encouragement to proceed further where reasonable

jurists would find the District Court’s assessment of the constitutional claim debatable.
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WHEREFORE, based on the foregoing facts, argument, and citations of authority, the
Petitioner contends that Trial Counsel’s ineffective representation violated the Petitioner’s Sixth
and Fourteenth Amendment rights as assuredl by the United States Constitution and that he is
entitled to relief pursuant to 28 U.S.C. § 2254. Petitioner prays this Honorable Court will alter or
amend the judgment rendered on May 20, 2024 and grant the following relief, including but not

limited to:

1. Order an evidentiary hearing and appoint counsel to represent him at the hearing;
2. Remand the instant case back to the state court for a new trial;
3. Grant a Certificate of Appealability; or

4. Grant any other relief as may be appropriate pursuant to 28 U.S.C. § 2254.

Respectfully submitted,

Is/ %V%%%

Randy Herman, Jr., DC# A80442
South Bay Correctional Facility
600 U.S. Highway 27 South
South Bay, Florida 33493
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY under penalty of perjury that the foregoing is true and correct
and that this motion has been placed in the hands of institutional staff on this 13™ day of June,
2024, for mailing to: United States District Court, Southern Diétrict of Florida, 701 Clematis
Street, Room 202, West Palm Beach, Florida 33401; and Regional Ofﬁpe of the Attorney

General, 1515 N. Flagler Dr. Suite 900, West Palm Beach, Florida 33401 2

Is/ @ Z Z /
Randy Herman, Jr., DC# A80442
South Bay Correctional Facility

600 U.S. Highway 27 South
South Bay, Florida 33493

- 2 “Under the ‘prison mailbox rule,’ a pro se prisoner’s court filing is deemed filed on the date it is delivered to

prison authorities for mailing.” WiIIiams v."Mch'eil, 557F.3d 1287, 1290 (11th C1r 2009).
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Appendix G

United States District Court for the Southern District of Florida Order Denying
Petition for Writ of Habeas Corpus, filed May 20, 2024.
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UNITED STATES DISTRICT C@URT S
SOUTHERN DISTRICT OF FLORIDA.

CASE NO. 24-CV-80425-RAR '

RANDY ALLEN HERMAN, JR., ;

Petitioner,

V.

RICKY D. DIXON, SECRETARY,
FLORIDA DEPARTMENT OF CORRECTIONS,

Respondent.

"t""('. “

ORDER DENYING 28 U.S.C. § 2254 HABEAS PETITION

THIS CAUSE comes before the Court on a pro se Petition for Writ of Habeas Corpus,

filed pursuant to 28 U.S.C. § 2254, challengmg Petmoner s Judgment of conwctron for ﬁrst degree

murder 1mposed by the Frfteenth Judwral C1rcu1t Court in and for Palm Beach County, Florlda m
CaseNo. 17- CF 002979 See Pet1t1on [ECF No. 1] (“Pet ”) Memorandum of Law (“Mem ”) [ECF )
No. 1- l] Respondent ﬁled a Response to the Petmon See Response to Order to Show Cause

[ECF No. 9] (“Resp ”). Having carefully rev1ewed the record and govemmg law and for the

reasons set forth below, the Court DENIES the Petmon ‘

On April 6, 2017, a grand jury empaneled in Palm Beach County charged Petitioner with

PROCEDURAL HISTORY

.‘

-va.sa, ] « 3

o
PR et .‘<

».;',:
)

first-degree murder. See Indictment, [ECF No. 10-1], at 15. The State alleged that, on March 25,

2017, the Palm Beach County Shenft’s Ofﬁce rece1ved a 911 call from Petrtroner where he

admitted to stabbing and killing the victim, his former roommate. See Probable Cause Afﬁdavit,

[ECF No. 10-1], at 11-12. During his interview with law enforcement, Petitioner “appeared upset

and was crying” and conceded that he “must have” killed the victim even though he had no
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memory of ' doing so. Id. at :'1“2. A friend of the victim later told police that the victim had called
him to complain that Petitioner “was acting weird and was drunk.” 74,

Pursuant to FLA. R. CRIM. P. 3.216, Petitioner’s defense counsel filed a notice of intent to
rely on an insanity defense during trial. See Notice of Intent to Rely on Insanity Defense; [ECF
No. 10-1], at 17-20. Counsel explained that he had retained an expert psychologist to evaluate |
Pétitionér and that the expert had concludéd that Petitioner was suffering from “Sieep' Arousal
Di'éordef - :Svleiepwalking” when the cﬁme took place. Id. at 18. The State then retained ifs own
expéft, who opined that Petitioner “knew what he was doing, the consequences of his actions, and *
their wrongfulness” because Petitioner had an intact memory of othér events and had been flirting
with the victim' via text message shortly before she was murdered. Motion in Limine, {ECF No. -
10- 11, at 32. 'D:efenée cc‘mnsél moved .to exclude the State 'eXpe‘rt’s op’inioh under Florida law:" See
id. at 3’4—35. The trial court held a heariﬁg on Petitioner’s motion in limi}le, but res.“ervéd:rlllling
on "theli.s"'silé until trial so it could “hear the training and experience of the pe;rso'n"offering the
opiniion.” Motion Hr'g Tr., [ECF No. 11-1], at 18:21-24. At trial, defensé counsel déclined to
obj"'éét fo ihé State witness’s expertisé or the expert’s ultimate conclusionlthét 'Petitione; was not
sleépwalking and that the murder was sexually motivated. See Trial Tr., [ECF No. 11-3], at 1056~
68, 1104-0.

Ve On ‘May vi8, 2019, a Jury found Petitioner guilty of first-degree murder as chargéd in the
I:ndi:c‘.'txﬁehtv. Sée'Vefdict, [ECF No. fO-l], at 115. The trial court adjudicated Petitioner guilty and -
sentenced him to a mandatory term of life in prison. See Judgment and Sentencing Order, [ECF
No. 10-1], at 121-25.

Petitioner appealed his conviction and sentence to Florida’s Fourth: Di's‘grict Court of

Appeal (“Fo;ii‘th DCA™). Petitioner'adVanc_:‘ed two arguments on direct appeal: (1) the trial court
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erred when it.admitted the testimony of the, State’s expert he_eause it failed.“to assessl.\yhether_ the
reasoning or methodology und.erlyingl _the_e;'r'p_ert teeti\mony was 'y'a.lidf.’; and (2) the tr.iaI’ .cpur_t: erred__ ‘
when it failed to give ,a:spee_i,al ,'jury:inst_rl‘lzetron_ which explained ‘_‘that the‘.d_ef’en,se was pre_eluded
by‘the rules of evidence from introduetng‘.[Petitioner’s]' statement to?the [sie] law.enfqrcfe'rhn’ent[.]”
Direct_Appea_l_, Initial Brief, [ECF »NQ',:}Q‘}.]"at:lgg‘;Sl'-,.anA'Pril 14, 2021,‘the, ,Feurth DCA
affirmed Petitioner’s conviction in a written opinion. See Herman v. State, 315 So. 3d743,745 ;
(Fla, 4th DCA 2021). The Fourth_D_(;A_ deelined to eonsider whetherl th_e!t.r.ial_ court “erredln
admitting the State expert’s testimony”v hecaus_e_ trial coun_sel fajled to obje.ct on thgse grounds ,,
during, the trial. Id at 744—45 As for Petitioner’s Jury 1nstruct10n argument the Fourth DCA held)_
that the standard jury 1nstruct1on glven to the j jury “properly explamed the burden of proof and the )
defendant’s theory of defense” and that the rial court’s decision.not to give 2 special jury
ingtruc_tie_n d1d not “reasenably contri,bute[ ] to the _v,erdict.”i Id. at 745. |
L Qn.No,yem_ber 9, 202_1,l Petrti_oner filed apro se motion fcgrpes_teonvicttanehef{ under

FLA.R. CRIM. P, 3.850. See Postconviction Motion, [ECF No. 10-1], at 234-56. Eetrtioner raised
seflen grounds for relief in his Postconviction Motion: (1) c'oun_se'l‘was ineffective “in ,ngnc_llud,i;r}g:
that sleepwalking is a rnental illness and,, further: adyiaing the_ I')efen‘dant to assert inis‘anity'”as a
theory of defense[,]” id at 236; (2) counsel was ineffective for failing to discover that
“steepwalkingeheuldha\(e been rai'sed under the legal de_fens_e of automatisrn[,]”,id. at 240; (3)
counsel was ineffective for “failing to consult and present an expert witness in forensi_e sleep
science[,]” id. at 241; (4) counsel was ineffective for failing to object “on the groun_,ds' that the

State’s rebuttal expert witness was not qualified to testify on non-rapid eye movement sleep

' «“Under the “prison mailbox rule,” a pro se prisoner’s court filing is deemed filed on the date it is delivered
to prison authorities for mailing.” Williams v. McNeil, 557 F. 3d 1287, 1290 n.2 (11th Cir. 2009). “Absent
evidence to the contrary, [courts] assume that a prisoner delivered a filing to prison authorities on the date
that he signed it.” Jeffies v. United States, 748 F.3d 1310, 1314 (11th Cir. 2014).
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arousal dis"ord'er‘,"’ id. at 244; ‘(5) counsel was ineffective for failing to obféiri arulingon thé motion
in "lvi.min"e, id at 247; (6) counsel was ineffective for failing to call Amanda‘Cona as a defense
witness, id at 250; and (7) cumulative error, id, at 252.

The State filed a Response to the Postconviction Motion contending that all seven grounds °
of the PoSfconviction Motion should be simmarily denied. See State’s Response, [ECF No. 10-
1], tat 269. On May 18, 2023, the state po's‘fcoriVict'i_(:)n couit “adopt[ed] the facts,‘ leg‘al'a‘nélyses,
and :.cbﬁCIUSions of law contained in the State’s Response as its own,” and denied the
Postconviction Motion. Order Denying Postconviction Motion, [ECF No. 10-11, at 294. Petitioner"
apbealed the denial of his Postconviction Motion to the Fourth DCA, but the-Fourth DCA
sﬁfrlfharily ‘affirmed t.he‘stéte: postconviction court in an unwritten opinion on October 5, 2023 See
H;zfmah v. State, 373 So. 3d 315, 316 (Fla. 4th DCA 2023). After denying Petitioner’s motion for -
rehéafiné,' see Order Denying Motion for Rehearing, [ECF No. 10-2], at '65‘, the Fourth DCA’s
ma.n.dat:e issiied on December 7, 2023, see Postconviction Mandate, [ECF No. 10-2], ’éf 67.

Petitioner timely filed the instant Petition on April 8, 2024, See Pet.at 1. -

STANDARD OF REVIEW

" A. Review Under 28 US.C. § 2254
* “As amended by [the Antiterrorism and Effective Death Penalty Act of 1996 (“AEDPA™)],
28USC § 2254 sets several limits on the power of a federal court to grant an ap‘p.lication-fo'r a
wrif of habeas corpus on behalf of a state prisoner.” Cullen v. Pinholster, 563 U.S. 170, 181
(2011). é’ofne of the mbre restrictive limits are found in § 2254(d). Under that provision, a federal
court rﬁay' grant habeas relief froin 4 state court judgment only if the state court’s deéision on the
merits was ‘('1) Coﬁtrary to, or an unreasonable application of, clearly established federal law as

determined by the Supreme Court of the United States; or (2) was based on an unreasonable
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determination of the facts in l_ight_ Ao.f 1he.?yiéehce presen'te(.i_'in the state c._ourt pr_qc:ee;d;ng.v} 28
U..S.C. §2254(d). Consequently, § 2254(d) constructs a ffhighly deferential standard for evah_xgﬁgg
state-court rulings” because, aftér all, this standard “demands that state-court decisions Be éiven |
the benefit of the doubt.” Woodford . Visciotti, 537 U.S, 19, 24 (2002). |

“A state court’s decision is. ‘cqpt{ary tpf f_e’deral‘ law if the ‘state court grriyes at a
conclusion opp_osite to that reached by th§: S_uprgfpe C'ourt'.pn a question of la_w or if the state ‘cQ’urt

-decides a case, differently than the Supreme Court has on a set of (r.natgrially ingl_istigguishablg '
facts.”” . Consalvo. v. Seé "y, Fla. Dep_l’t of Corr,, 664 F13d,842; 844 (l_l’th‘Cir.;.Z_()}l_)‘ _'(q‘l'l(‘)t'ing"
Williams v, Taylor, §29 U.S. 362, 412;13 (2000)) (brackets ‘omittgd)._ A stat_e' court’s deéis_icég |
qqa_li_ﬁe_s as “‘an unreasonable application of federal law if the state court idgntiﬁef, Fhe‘ ~991:r;e‘}t: ’
gqver..ning;_legegl_pripc‘iple ,frg_m the ,Supreme_'Cou:rt’s d'eicis@qns but unxga‘lsgngblyda_pp!igis‘_ tha’f
principle to the facts of the prjsqner’s ca§e.” Id (q_.lilotirvlg‘ VI{il.liams, 52‘9-U.S. _at_{l‘lf}_)l“(ﬁc.:l'e;a:n:eq 1'1.p)_.):
*If this standard [seems] difficult to meetf—énd it is—*that is because it was meant to be.”” éyr(
v. Titlow, 571 U.S. 12, 20 (2013) (quoting Harrington vT;Ri;h(er? 562 U.S. 86,1 02 (2__le._1)_)'.

By its own plain terms, § 22_54:(g1)’s deferential .standar_d applies only when a claim ‘_‘was
adjudicated on the merits in Sta;[e court proceedings[.]” 28 U.S‘.C. § 2254(d); see aqu Cullen, 563
U.S. at 181 (“If an application includes a claim that has been adjl{dicgted on the merits in State
court proceedings, § 2254(d), an ad(_iitional.restricti'o.n applies.”); Cone v. Be_ll, 556 US. 449, 47;
(290.9) (“_chapsg: the ATennessee courts did not reach ’Fhe merits of Cone’s Brady c'laim_,':feﬁcuieral
hapc_as review is not subject to the deferential standard that applies under AEDPA.”). The
summary denial of a claim with no articulated reasons presumptively serves as an adjudication on

the merits subjecting the claim to § 2254(d)’s additional restrictions. See Richter, 562 U.S. at 100

(“This Court now holds and reconfirms that § 2254(d) does not require a state court to give reasons
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before its decision can be deemed to have been ‘eidj'udié‘a'ted'v(')in the merits.””). This is because
federal courts ordinarily presume § 2254(d)’s deferential standard ap'il)iié's“Wh’en a constitutional
claim has been presented to a state court and denied in that forum. See, ¢ g.;"'z;d. at 99 (“When a
federal claim has been presented to a state‘co‘urt' and the state court has denied relief, it'may be
presumed’ that the state court adjudicated the élaim on the merits in the aBsence of any indication
or 'srfate-lavx; procedural principlés to the do‘ntrary.”).""' |

- At the éame time, “federal caﬁrt[s] should “vloo‘k fhrdugh’ [an] unéxplained 'decisi‘or; to the
last related state-court decision that does provide a relevant rationale” if one exists. See Wilson v.
Séilers; 584 U.S. 122, 125 (201 8) (emphasis added). From there, federal courts “presurne that the
ul‘iex'plain»ed decision adopted the same reas'oningﬁ” Id. “[TThe State may rebut ['th‘at]’ przesur'nption‘"
by shoWi’hé that the unexplained affirmance relied or most likely did rély on different grounds than-
the lower state court’s decisiovn, such as alternative grounds for affirmance that were briefed or
argued to the state supreme court or obvious in the record it reviewed.” Id. at 125-26. - -

" In addition to the standard of review imposed by AEDPA, the petitioner must also show’
thﬁi'élny.'édnsfﬁmﬁbnal' error had a “substantial and injurioué effect or inﬂuenb‘é” on the verdict to -
be entitled to habeas relief. ‘Brecht v, Abrahainson, 507 U.S. 619, 637 (1993). The Supreme Court
has explaine'd; fhat, while the bassage of AEDPA “announced certain new conditions to [habeéS] i
relief,” it did not supersede or r‘epléce the harmless error standard announced in Brecht. Brownv.
Dd&éhport, 596 U.S.1 18, 134 (2022). In other words, a habeas petitioner must also sati'sfy Brecht,
éven"if AEDPA applies. See id. (“[A] federal court must deny relief to a state habeas petitioner
who fails to's‘.étisfy- either [Bféch’t] or AEDPA. But to grant relief, a c‘oUrtAmus‘t find that the

petition has cleared both tests;”) (emphaéis in oriéinal); see also Mansﬁe?d v. Sec 'y, Dep't of Corr.,
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679 F.3d 1301, 1307 (11th C1r2012) (f‘[.A].,.habeas petitior_;_canngt_be succgssfl;l un}_qss it sa:cisﬁgs
both [AEDPA] and Brecht™). . . . .
B. Inej’jféct;'ve Assi;»tanc"e_‘of. }Co}uy}sel Cl‘.{’:_’”?, , o
. The Sixth Amendment afford§ a qgiminal dgfen_dgnt thg right to “thevAssistan‘ce Q_f vC:ounse_l
for his. defen[s]e.” U.S. Consp_ gn}ezld. VI “"T_hg b;c?ngh_xna;k for: judging any ‘Acl}a.iﬁm' of
ineffectiveness must be whether counsel’s con_duqt s:d vuxv‘lhderr.nined_ ;he proper ﬁxinctivon‘i_n‘g.(_)‘f the
-adversarial process that the trial cannot be relied on és having prodt_lced a just result.”. ‘St'r:ic‘klanéi
v. Washington, 466 U.S. 668, 68§ (1984). ‘To prevail on a claim of jneffectiye;’ assi,s.tg.r_.xc% Qfl
cq_q.nsel,ta. hgb_q_as litiggnt must demongtrate “‘th'gt_('l) his counsgl’s_ performapce was _d_eﬁc_lier!l_t ‘and!
‘_felllp‘e.lqw_,an 9bj ,ectiye;_- standard of reasonableness,’ apd (_2_) the deﬁpipgt_pgrfqrmgnqe prgj udlcjed
hiis,«dgfgnge_.",’”_Egl,eighv. Sec y, Fi (a._ bep 't of ,C.O’,ﬁ’," ; 827_F.3c{ 93:8, 957 .('1 lth Cir, 201 6)_,5999@?5,.
Strickland, 466 US. at 687-88). T
: , _Regarc}ing the dgﬁciency prong, “a pe’;itione}r;‘must ‘e.st’abl'is:h_thaitl no Qompétgp} ;c‘o‘t.m§e1_
‘would have tgl;c,n the action that_ his'c‘_oun_‘sel did‘take_”_l during the proceeding»s. _Cfgqn_dleé v, ;Umw_%i
Statgg_, 21_8 ,_F.3d 1305, 1315 (11th ,(_Iir.. 2000) ’(en banc). If ‘“s._ome reasonable Alaw.):{erﬂqt_th_e trli_;al,,'
cogld haye:ag;ed,, in the circumstances, as defense c_ouns:el acted at tilr,ial[,]” goluns'el d1d not ‘p_erfo‘rm- ‘
deficiently. Waters y. T @.omas, 46 E.3d ,150@ 1512 (11th Cj'r; 1995) (qugting I‘/thft_e___v. Singletary,
972 F.2d 1218, 1220 (11th Cir. 1992)). ‘ - o s
. As fqr the second prong, “a defendant is prejudiced by his counsel’s deficient perfogmgnce
if .‘t'hvevre 1s a r_gasonable probability that, but for counsel’s unprofessional errors, the r}e_sglt of the
proceeding would have' been different.”” Porter v. McCollum, 558 U.S. 30, 40 (2009) (quoting
Stricklal_ad, 4'66’U.S. at 694). “A rgasoﬁable, probability is a probability sufficient to undermine

confidence in the outcome.” Strickland, 466 U.S. at 694.
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ANALYSIS

Petitioner advances only one claim in his Petition and incorporated Memorandum of Law.
He insists that counsel was ineffective for presenting Petitioner’s sleepwalking disorder as an
insanity defense. See Pet. at 3. Inétead,. Petitioner fexp]ai'n‘s, “[a]ni adequate investigation of -
Pétitione‘r’s'théory of defense and sufficient knowledge of the law would have revealed that -
sléép{Jvélking is properly raised through a defense of autorna'tism‘, often referred to as
| uﬁconédibushess, and that such é defense was available in Florida and further suppoﬁed'ﬁy Federai
law.” Id Peﬁﬁoner believes that presenting his sleepwalking defense through the lens of insanity,
rather.than “autorhétism,” prejudiced him because it shifted the burden of proof from the State and
onto the defense. See Mem. at 5. The State responds'tﬁat defense counsel properly and reasonably
asserted an insanity defense based on Petitioner’s sleepwalking disorder and that “there is no
stafatdfy ~auith’c"i'r‘i'ty or case law in Florida that supports his argumehfthat automatism instead of
ir;'éanity w_:as the proper way to raise sleepwalking as a defense in his caise[.j” Revsp. at 15.2 After
r‘eiziév&iﬂg‘ the record and the parﬁes’ pleadings, the Court finds that Petitioner’s argurnent lacks
mefit’ ”

'Urhlder' A'ED'PA"s.stringent standérd of review, a habeas petitionér is not entitled to relief
unless he or she shows that, in an earlier “State court proceeding,” the state cotirt uhfeasonably‘ '
a‘ﬁﬁlied cléétl‘y established federal law or made ari unreasonable fac'tﬁal déterrriination in denying

the f)éﬁti oner’s claim. See 28 USC§ 225'4(d)(1)—(2). The relevant “State couft proceeding” for

2 Respondent does not contest the timeliness of the Petition and has expressly waived an exhaustion
defense. See Resp. at 5, 12. Accordingly, the Court will analyze the merits of the Petition under AEDPA’s
standard of review without considering the viability of any other procedural defenses. See Day v.
McDonough, 547 U.S. 198, 209 (2006) (holding that district courts “are permitted, but not obliged, to
consider, sua sponte, the timeliness of a state prisoner’s habeas petition™), Vazquez v. Sec’y, Fla. Dep’t of
Corr., 827 F.3d 964, 966 (11th Cir. 2016) (“States can waive procedural bar defenses .. . . including
exhaustion” (alteration adopted; internal quotation marks omitted)).
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AEDPA purposes is the “highest state court decision” that reached the merits on the habeas
petitioner’s claim. See N_e_wl_angtl’v. Hall, 527 If‘.,3d '1‘162, 1199 (11th C1r -2‘008)‘. " In this case, the
“highest state court decision” at issug 1s the F‘o_prth‘DCA"g opinion summar_il)f afﬁrmipg_ the Aenial
of Petitioner’s Postc_onv.i.c_tion Motior‘l::..See, Herman, 373 So. 3d at 316. Since the F(_)t.lrth. DCA did

not render a “reasoned opinion,” the Court must “look Fhrough” this decision to “the ‘lg_s:t ;glgggd
state-court decision that does providg a _rélévag_t lr.ationalle‘.”v Wilsotn,‘ 584 U.S. at 1‘255 The state
postconviction court’s order denying Pgtitipn(e__r’s Postcon\{iqtiog Motion merely agio'pteq }th‘e
rea§9nipg of the State’s Response, See v,__Order Denying Postconvictiop Motion, [ECF No 10-.1],.;1t
294, so “the Court shall __r‘eview‘ the reasonablen_gss of the State’s Respons¢ as it 1s the pre‘éurﬁptix\l’e‘"
reasqning of both the Fourth DCA gnd the state postconviction court.” “Bc.zk-el}f v. Dixon, No, 21-
Cy¢69876,._2'022 WL 3867784, at *10 (S.D.,Fla. Aug. 30;_2022) (cleaned {up). L | |

419

. Petitioner claims that counsel was ”ineffgctiv'e for ﬁaming his( vslgspﬁwglkin'g as “an
affirmative insanity defense” when it should have been presented as an f‘aqtom_atism” anensg— |
whiqh- would have. purpo,rtedly co.n'vbinced the j_pry :’that_ _Petit_iqner “did not .c_omm.it the act
voluntarily or with criminal intent.” Pet. at 5; see also Mem. at 5-6 (same). In denying this san}e;
claim, the state postconviction court adopted the State’s a’r_gumen_ts_-that: (1) sleepwalking must .be
presented as an insanity defense under Cook v. State, 271 So. 2d 232 (Fla. 2d DCA 1973); (2) the
record shows that counsel’s decision to package sleepwalking as an insanity defense was based,,qr;
an exceedingly thorough and reasonable investigation into the science and law; and (3) Peti;tior;ér
did not suffer any prejudice because the physical evidehée presented at trial proved “that the

defendant’s actions were premediated and [that] he was awake during the victim’s murder [and]

not sleepwalking at all.” See State’s Response, [ECF No. 10-1], at 261-65.
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The state postconviction court found, as a matter of state law, that a sleepWalkiﬁg defense

Ao
S

isa speéies of ifisanity—not automatism, diminished capacity, or any otfer tjﬁe of defense. See
id. at 261 (“A defense utilizing a state of unconsciousness or aﬁioniatism, ‘such as a defendant
A cl_aiming no recollection of committing a ;:rimé due to'- allege&ly suffering an épiléptic seizure at
the time o‘f the érirne, falls within the insanity Hefense, as se’én in Cook v. State, 271 So. 2d 232
(F'la.' 2dDCA 1973).”).' Although the state postcbn\;iction coﬁft‘ conceded t};;ff Cook concerned an
epileptié seiiure (and not sleepwaiking), it applied Cook’s reasoning to find that a condition
causiﬁg é défendam to have “no recollection of committing a crime” was properly éategorized as
an.'insariit}'} defense. Id.; see also Cook, 271 So. 2d at 233 (applying insanity defené“'e"Whefel“COOk
d{\)es x{ot 'dény that he committed the offense, but claimé that he has no recoilectiéh of what
happened:ihat night”). This Couﬁ cannot second-guéss a stéte court’s épplication of 's"tate‘:lé"vi‘l; so
its ﬁ'ndihg that sleepwalking must be presented as an insanity defehsevuﬁder Florida law is fatal to
Petitioner’s claim. See Aganv. Vaughn, 119 F.3d 1538, 1549 (11th Cir. 1997) (“[S]tate couits are
"t«he'ﬁr'lalr afiai'térs c)“f Sta‘té law, and federal habeas courts should riot ‘s'eCond-guess" them on such
rﬁatiérs.”)’i." In other words, counsel was not ineffective for presenﬁng sleepwalking as an i‘néanity
defense because, under state law, that was the on]y way he could. See Hefring v. Sec’y, bep"t “o’f
Corr., 397 F.3d 1338, 1354-55 (11th Cir. 2005) (holding that counsel cannot be 'ihéffectivé'for“
f‘;ail‘in,g o raise a state-law objebtibn where the state’s courts “already told us how thé isstes would
have beenuresolved under . . . state law”).
Petitlion'evr resists this condlusion, arguing that “an automatism defense has been re’coghized
by courts as a éompleté defense bearing on the voluntariness of an otherwise criminal act” and that
.f‘ahtb.rriétis'ni”"g-is’ iegally distinct 'from “insanity.” Mefn. at 7. Petitioner is 'r'ight that some

jurisdictions categorize sleepwalking as an “automatism” defense rather than an insanity defense.
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See, e.g., Mc_Clain,‘_.v.. .S:tat_e, 678 N,E.2d 104, 109 (Ind. 1997) (describing “sleepwalking” as

“automatism” and dlstlngulshmg it from an “msamty defense under Indiana law), Fulcher v.

i'; i o3

State, 633 P.2d 142 147 (Wyo 1981) (“We now hold that, under the law of thrs state,

unconscrousness or automatlsm, isa complete defense to the cr1m1na1 charge separate and apart

iy,

from the defense of insanity[.]” (quoting State v. Caddell, 215 S.E.Zd 348,363 (N.C. 1975)). 'The

problem is that many other states—including lf-liorida—categorize sleepwalking, unconsciousness,
» b d - . Je N . 173 e oL ¥ .

. LI

(Tex. App 1992) (“Texas courts have held that states of unconsciousness or automatlsm mcludmg
f,’-l “e (, ; .

epileptic states, are includable in the defense of insanity. ”) szbs V. Commonwealth 128 S W

871, 874 (Ky 1910) (describing “somnambuhsm ? or sleepwalkmg, as a defense “that is

st N

“embraced.in a plea.of insanity”); see also United States v. Savage, 67 M.J. 656, 661 n.6 (A, Ct.
I L e . N . PR : . . ; . L _',:F..,‘r‘;
Crim.. App. 2009),‘ (“We note that courts have not come to a consensus on the l_e(gal. status of
parasomma and the parasomnia defense”). Florlda s refusal to recogmze automatlsm as a d1st1nct

defense from 1nsan1ty does not . make Petltloner $ convxctlon repugnant m the eyes of the

¢ -
1 (

-Cpnstitution. See Kahler v. Kansas, 589 U.S. 271, 282 (2020) “A State S msamty rule is

;7

substantially open to state choice. . . . [N]o particular insanity test serves as a baseline for due

EE
.

process. Or said just a bit differently, [ ] due process imposes no single canonical formulation of

<

legal insanity.” (cleaned up)); Haskell v. Berghuis, 511 F. App’x 538, 545 (6th Cir. 2013)
(“Supreme Courtprecedent does not clearly establish an automatism defense, nor does it establish

that defendants may raise whatever defenses they choose.”).?

-

3 For what it’s worth, the Court also finds that the distinction between insanity and automatism defenses
would have had no bearing on the outcome of Petitioner’s case. Petitioner appears to believe that
automatism is_not an affirmative defense, and that snmply invoking an automatism defense would
immediately negate a crime’s actus reus and mens rea unless the State could disprove the automatism
defense beyond a reasonable doubt. See P&t at'a; Memo. at 5—6, 9<10."This is mistaken. Both automatism
and insanity are affirmative defenses which place the burden of proof on the defendant. See, e.g., State v.
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At the end of the day, Petitioner’s argument boils down to his frustration that Florida law
cabins slee.pwalkingh within the well-worn confines of its insanity defense. “Although legal scholars
can question the wisdom of édmbining i'rilsanity.' and automatism defenses together, see Palmer v.
Staté, 3‘79 P.3d 981, 990 & n.24 (Alaska Ct. App 2016), federal courts cannot pass judgment on
rﬁatte;s Jof state law, see McCullough v. Singletary, 967 F.2d 530, 535—36 (11th Cir. 1992) (“A°
stéte;s' intérp’retéti'on'. of ‘its own laws or rules prv'pv'ide's. no basis for federal habeas’ corpus
réiipf . . S;cateppurts are the ultimate eipositors of their own state’s laws, and federél courts
entertaining petitions for writs of habeas corpus are bound by the construction placed on a state’s’
criminal statutes by the courts of the state[.]”). Siﬁce counsel was not ineffective for using
Pétitiopér’s alleged éleepwalkipg disorder to preéént an insanity defense within the parameters of
Florfdé Iaw; Petitioner fails to show that the state courts unreésonably applied Strickland (or any

 other federal law) in denying his application for postconviction reliéf. See Herring, 397 F.3d at
1354-55. Accbrdingly, the Petition is DENIED.

" EVIDENTIARY HEARING'

Np'e\)iaentiary hearing is warranted in this matter. See Schriro v.iLan'drigan, 550 U.S.
465, 474 (2007) (“[]f the [state court] record refutes the applicant’s fé.ctuallallegations or

otherwise préclu’des habeas relief, a district court is not réquiréd to hold an.evidentiary hearin:g..”)‘.

Rogers, 725 S.E.2d 342, 349 (N C.Ct. App 2012) (“Automatism is an affirmative defense, and the burden
is on'the defendant to prove its existence to the jury.”); City of Missoula v. Paffhausen, 289 P.3d 141, 148
(Mont. 2012) (describing automatism as “an affirmative defense”); State v. Ireland, 121 N.E.3d 285, 293
(Ohio 2018) (“Ireland’s blackout defense . . . is an affirmative defense[.]”); Polston v. State, 685 P.2d 1, 6
(Wyo. 1984) (“[T]he burden is upon the defendant who raises the defense of automatism to prove the
elements. necessary to establish the defense[.]”). For this reason, the Court finds that, even if defense
counsel tried to put on an automatism defense, the outcome of Petitioner’s trial would not have changed
because Petitioner retained the same burden of proof as he did when presenting an insanity defense See
Strickland, 466 U.S. at 694.
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’(CERT.IFICATE OF APPEALABILITY

 After cgreful,gonsideratiq’n, of :t,he record in this case, th¢ Court declir}es to isgue a cgﬂ%ﬁca@e
of appealability (‘COA”). A habeas pet:itioner has, no absolute entitlement to appeal a diggrict
court’s final order denying his hab¢gs petition. Rather_, to pursue an éppeal, A petitioner must
obtain a COA.l-See 282[_J'.S.C. § 2253;(’0)(1); Harbison v.. ﬁell, 556 U.S. l._80, 183 (2009). ‘ “

... Issuance of a COA is appropriate 6nlx if a litigapt makes “a substantial showing of .t_he
denial O.f a constitutional right.” 28 U.S.C. § 2253(c)(2). To do so, litigants must shéw gh’gt_.
reasonable. jurists would find the district court’s assessment qf the constitutional claims dgebg‘ga}ble;
or wrong, See.Slack v. McDaniel, 529 U.S, 473, 484 (2000). And “[w]hgre a district court has
disposed__ of claims . . . on procedural grounds, a COA wiﬂll be grantgdlgnlyh i.f the cqgr_t c_onclude$ -
that ‘jurists of reason’ would find it debatable both ‘whether the petition states a valid claim of the
denial of a coqstitutional right’ and ‘whether the,distri‘ct court was correct in its prqc:e.q;'lrgl .Wiing-”’

Eagle v. Linahan, 279 F.3d 926, 935 (11th Cir. 2001)"(qu0ting Franklin v. Hightower, 215 F.3d

1196, 1199 (11th Cir. 2000)).

Here, reasonable jurists would not debate the Court’s decision to deny the Petition on bits
merits. Accordingly, a COA will NOT ISSUE.
CONCLUSION
Having carefully reviewed the record and governing law, it is hereby
ORDERED AND ADJUDGED that the Petition, [ECF No. 1], is DENIED. Any request
for a certlﬁcate of appealablhty is DENIED, and an ev1dent1ary hearing is DENIED. All deadlines

are TERMINATED and any pending motions are DENIED as moot. The Clerk is dxrected to

" CLOSE the case.
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.DONE AND ORDERED in Miami, Florida, this 20th day of May, 2024. _

RODQLFO A. RUIZ II
UNITED STATES DISTRICT JUDGE
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Appendix H

Petitioner’s 28 U.S.C. § 2254 Petition for Writ of Habeas Corpus and Memorandum
of Law, filed April 08, 2024.



Provided to South Bay Corr. and Rehab. Facility .
on_O¥ - - _ for mailing,

PETITION UNDER 28 U.S.C. §2254 FOR WRIT OF
HABEAS CORPUS BY A PERSON IN STATE CUSTODY

UNITED SATES DISTRICT COURT District: SOUTHERN DISTRICT OF FLORIDA
Name (under which you were convicted): ’ Docket or Case No.:
RANDY ALLEN HERMAN, JR. '
Place of Confinement: | : . Prisoner No.:
- South Bay Correctional Facility . A80442
600 U.S. Highway 27 South . -
South Bay, Florida 33493
Petitioner (include the name under which you were convicted) Respondent (authorized person having custody of petitioner)
RANDY ALLEN HERMAN, JR. V. RICKY DIXON, SEC. F.D.O.C.
The Attorney General of the State of: FLORIDA - ASHLEY MOODY

PETITION

1. (a) Name and location of court that entered the judgment of conviction you are challenging: In the Circuit Court of the

Fifteenth Judicial Circuit. In and For Palm Beach County. Florida
(b) Criminal docket or case number: 50-20]17-CF-002979-A

2. (a) Date of judgment of conviction: May 08, 2019

(b) Date of sentence: May 08, 2019

3. Length of sentence: Life without the possibility of parole

4, In this case, were you convicted on more than one count or of more than one crime? [ ] Yes [X]No
5. Identify all crimes of which you were convicted and sentenced in this case: First Degree Murder, F.S. § 782.04(1)a)l
6. (2) What was your plea? (Check one)

[ 1(1) Not guilty { 1(3) Nolo contendere

[ 1(2) Guilty . [X] (4) Insanity plea

(b) If you entered a guilty plea to one count or charge and a not guilty plea to another count or charge, what did you plead

guiity to and what did you plead not guilty to? N/A

() If you went to trial, what kind of trial did you have?

[X)Jury [ ]Judge only

7. Did you testify at a pretrial heariné, trial, or a post-tr@a'l hearing?
{X]Yes [ ]No

8. Did you appeal from the judgment of conviction?
[X] Yes [ ] No
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9. If you did appeal, answer the following:

(a) Name of court: In the District Court of Appeal, Fourth District of Florida .

(b) Docket or case number: 4D19-1636

(¢) Result: Per Curiam Affirmed with Written Opinion
(@) Date of result: Opinion filed April 14, 2021; Mandate filed May 14, 2021

(e) Citation to the case: Herman v. State, 315 So. 3d 743 (Fla. 4th DCA 2021)

(f) Grounds raised: (1) The Trial Court erred in admitting over defense objection the State’s expert testimony on

sexually motivated homicide; (2) The Trial Court erred in denying the requested special jury instruction

(g) Did you seek further review by a higher state court? [ 1Yes [X]No
(h) Did you file a petition for certiorari in the United Sates Supreme Court? [JYes [XINo .

10.  Other than the direct appeals listed above, have you previously filed any other petitions, applications, or motions concerning

this judgment of conviction in any state court? [X] Yes [ 1No

11.  Ifyour answer to Question 10 was "Yes," give the following information;

(a) (1) Name of court: In the Circuit Court of the Fifteenth Judicial Circuit. In and For Palm Beach County. Florida

(2) Docket or case number: 50-2017-CF-002979-A

(3) Date of filing: November 16, 2021

(4) Nature of the proceeding: Motion for Postconviction Relief (pursuant to Fla.R.Crim P, 3.850)

(5) Grounds raised: (1) Trial Counsel was ineffective for improperly classifying sleepwalking as a mental disease,

defect, or infirmity and further misadvising the Defendant to pursue a defense of insanitvi (2) Trial Counsel was

ineffective for his failure to investigate non-REM sleep arousal disorders and present the proper defense of
automatism: (3) Trial Counsel was ineffective for his failure to consult and present a sleep specialist or forensic
sleep expert with a specialty in non-REM sleep arousal disorders in support of the Defendant’s sleepwalking
defense; (4) Trial Counsel was ineffective for his failure to_object on the grounds that the State’s rebuttal expert
witness was not qualified to testify on non-REM sleep arousal disorders; (5) Trial Counsel was ineffective for his
failure to make a standard contemporaneous objection on the grounds initially raised in the Defendant’s pretrial
Motion in Limine and obtain a ruling by the Trial Court; (6) Trial Counsel was ineffective for his failure to present

Amanda Cona as a witness in support of the defense; and (7) Trial Counsel’s cumulative errors deprived the
Defendant of the right to effective assistance of counsel and the right to a fair trial

(6) Did you receive a hearing where evidence was given on your petition, application, or motion? [ ]Yes[X]No

(7) Result: Summarily Denied
(8) Date of result: May 18, 2023
(b) If you filed any second petition, application, or motion, give the same information: N/A

(¢) If you filed any third petition, application, or motion, give the same information; N/A
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(d) Did you appeal to the highest state court having jurisdiction over the action taken on your petition, application, or

motion?
(1) First petition: [X] Yes { ]No
(2) Second pefition: [ 1Yes [ ]No NA
(3) Third Petition: []Yes []No NA

(e) Ifyou did not appeal to the highest state court having jurisdiction, explain why you did not: N/A

12.  For this petition, state every ground on which you claim that you are being held in violation of the Constitution, laws, or
treaties of the United States. Attach additional pages if you have more than four grounds. State the facts supporting each

ground. Any legal arguments must be submitted in a separate memorandum.

CAUTION: To proceed in the federal court, you must ordinarily first exhaust (use up) your available state-court
remedies on each ground on which you request action by the federal court. Also, if you fail to set forth all grounds in

this petition, you may be barred from presenting additional grounds at a later date.

GROUND ONE:

PETITIONER WAS DEPRIVED OF HIS RIGHT TO EFFECTIVE ASSISTANCE OF COUNSEL

WHEN TRIAL COUNSEL MISADVISED THE PETITIONER TO PURSUE A DEFENSE OF
INSANITY RATHER THAN THE PROPER DEFENSE OF AUTOMATISM FOR A CLAIM OF

SLEEPWALKING, IN _VIOLATION OF PETITIONER’S SIXTH AND FOURTEENTH
AMENDMENT RIGHTS OF THE UNITED STATES CONSTITUTION; THE STATE COURT’S

ADJUDICATION OF THE CLAIM RESULTED IN A DECISION THAT WAS CONTRARY TO,
OR_INVOLVED AN UNREASONABLE APPLICATION OF, CLEARLY ESTABLISHED

FEDERAL LAW, AS DETERMINED BY THE SUPREME COURT OF THE UNITED STATES

A(a) Supporting facts:

Before trial, Counsel retained a forensic psychologist that diagnosed the Petitioner with the non-rapid eye movement sleep
arousal disorder of sleepwalking at the time of the homicide (R 231-232, 240). The Petitio;ler informed Counsel that it was his desire
to present evidence and expert testimony that he suffered from this sleep disorder that caused him, while in an unconscious state, to
stab the victim without any criminal intent or culpability for his involuntary actions. Trial Counsel informed the Petitioner that
sleepwalking is a mental disorder and must be asserted through a defense of insanity. Counsel further claimed that this was the only

theory of defense aligned with the sleepwalking disorder in Florida and the only way to offer a viable defense to the jury (R 4-5).

The Petitioner contends that Trial Counsel provided constitutionally ineffective assistance by misadvising the Petitioner to assert
insanity as a theory of defense over the proper defense of automatism for a claim of sleepwalking, where the Petitioner was asleep at
the time of the homicide and committed the act involuntarily (R 7-9). An adequate investigation of the Petitioner’s theory of defense
and sufficient knowledge of the law would have revealed that sleepwalking is properly raised through a defense of automatism, often

referred to as unconsciousness, and that such a defense was available in Florida and further supported by Federal law.
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Automatism has been recognized by courts as a complete defense bearing on the voluntariness of an otherwise criminal act.
Black’s Law Dictionary defines automatism as:
(1) Action or conduct occurring without will, purpose, or reasoned intention, such as sleepwalking;
behavior carried out in a state of unconsciousness; Automatism may be asserted as a defense to negate
. the requisite mental state of voluntariness Jor commission of a crime, (2) The state of a person who,
though capable of action, is not conscious of his or her actions. Black’s Law Dictionary, 154 (9" ed

2009). (See also Sleepwalking Defense- See AUT OMATISM; Unconsciousness Defense- See
AUTOMATISM. Black’s Law Dictionary, 484 (9" ed, 2009)) (R 8).

Criminal liability usually requires that two elements must be bresent: actus reus (literaily “guilty act”), and mens rea (literally
“guilty mind”). The actus reus is the prohibited conduct, performed voluntarily. Someone in a state of legal automatism is not acting
voluntarily and so cannot have carried out the actus reus (nor could they have the required mens rea). If the accused lacks the requisite
actus reus or mens rea, then the criminal offense is not made out (R 323). Sleepwalking has long been held to fulfill the requirements

of legal automatism, and therefore, an act performed while sleepwalking does not meet the definition of a crirﬁina] act (R 326).

Accordingly, the most significant distinction between insanity and automatism rests on the burden of proof issue. Because
insanity leading to criminal behavior usually does not eliminate the mental state necessary for a finding of criminal culpability, the
burden may be placed on the defendant to prove insanity. On the other hand, an automatism defense, in which the Petitioner was
sleepwalking and therefore unconscious of his involuntary acts, negates both of the basic elements of a crime — the mental state (mens
rea) and the voluntary nature of the act (actus reus). As such, once the issue of automatism, or unconsciousness, is raised by the

defense, the State must disprove it beyond a reasonable doubt in order to meet its burden of proof with respect to the elements of the

crime.

There is no legal precedent to support Trial Counsel’s decision to pursue an insanity defense for a claim of sleepwalking in the
State of Florida and the record in this case expressly supports the Petitioner’s claim that sleepwalking is properly raised under a
defense of automatism. Specifically, Trial Counsel acknowledged during closing arguments that sleepwalking is an involuntary act
and Dr. Charles Patrick Ewing, the sole expert witness for the Defense, testified numerous times during trial that the Petitioner was

unconscious and asleep at the time of the homicide, directly supporting an automatism defense:

“The whole point of sleepwalking is that you don't know that you-are doing it. That's what you heard from Dr.
Ewing. 1 think that’s what you heard from Dr. Myers. You don't kmow what you are doing, You are [will] acting

involuntarily. That’s the point of sleepwalking” (R 412-41 3).

“The studies that I looked at seemed to indicate that there was, because you're asleep at the time, because you're
unconscious, that you are largely, if not completely, impervious to pain” (R 231).

“During the attack he was unconscious, asleep, and that afterwards he was awake...” (R 231).

“They're not conscious of what’s going on, but the literature is pretty clear that even though they re not conscious
they ‘re still capable of carrying out very complex acts” (R 232).

“Yes, the fact that somebody who is unconscious, who'’s asleep and sleepwalking is still capable of carrying out
complex tasks” (R 232). '

“..as a result he was not conscious at the time of the homicide, and because he was not conscious, he was not
capable of knowing what he was doing, or knowing that what he was doing was wrong” (R 240).

“Because he was unconscious, because he was suffering from this illness that he was not able to know what he
was doing, or know the consequences of what he was doing” (R 242).
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In addition, research articles introduced by Counsel as defense exhibits at trial further conclude that “sleepwalking is seen as a
classic example of a legal automatism”, that “later cases clearly opposed the use of the insanity defense in sleepwalking cases”, and
that “modern courts and scholars have abandoned the classfﬁcation of sleepwalking as an insanity defense” (R 326, 344). The record
further lists several judicial decisions from superior courts holding that a sleepwalking defense is separate and distinct from a defense

of insanity and that an automatism defense is more appropriate in the context of sleepwalking (R 342-344).

Trial Counse!’s misadvice prejudiced the Petitioner by proceeding to trial with an affirmative insanity defense that detracted from
the Petitioner’s chosen defense that he committed the act while sleepwalkiﬁg, in a state of unconsciousness, and that he did not
commit the act voluntarily or with criminal intent. In light of all the facts, evidence, and applicable case law, a reasonably competent
attorney would have presented a defense of automatism. Trial Counsel should have understood that an automatism defense for a claim
of sleepwalking would negate the basic elements of the crime and did not support a standard for insanity under Florida Statutes. For
purposes of Strickland, the failure to assert an obvious defense to the elements of a crime - intent and voluntariness - constitutes
deficient performance. Competence requires a basic conception of the elements of a crime and how lawyers must go about casting
doubt on mens rea and actus reus, which the State must prove beyond a reasonable doubt in order to meet its burden of proof with
respect to the elements of the crime. Instead, Counsel chose to carry the heavier burden of proving the affirmative defense of insanity
by clear and convincing evidence, unnecessarily shifting the burden of proof to the Petitioner. There’s a reasonable probability that the
evidence presented by the Defense may have been sufficient to establish that the Petitioner was not guilty beyond a reasonable doubt,
but was insufficient to rise to the level of clear and convincing evidence to persuade the jury that the Petitioner was not guilty by

reason of insanity, thereby prejudicing the Petitioner and rendering the result of the proceeding unreliable and fundamentally unfair.

Had Trial Counsel correctly advised the Petitioner to pursue the proper defense of automatism and had the jury been properly
instructed on the applicabie law, it would have reasonably changed the outcome of the Petitioner’s case where the State would be
required to prove the Petitioner acted consciously and voluntarily beyond any reasonable doubt to support a finding of guilt.
Therefore, where the State’s evidence pertaining to the requisite intent required for a finding of premeditation was wholly predicated
on circumstantial evidence and the evidence presented by the Defense was sufficient to suggest the Petitioner was sleepwalking at the
time of the homicide so as to give rise to a reasonable doubt as to his culpability, there is a reasonable probability that the jury would
have found the Petitioner not guilty in accordance with the law, resulting in an outright acquittal. The Petitioner was further prejudiced
by Counsel’s misadvice to pursue an insanity defense where the best possible outcome at trial would have been for the jury to find him
not guilty by reason of insanity, resulting in possible commitment to a mental institution for mental rehabilitation- an inappropriate

treatment for sleepwalking where the Petitioner was not legally insane at the time of the homicide, but rather committed the act

involuntarily while in the natural state of sleep.

In denying relief, the Petitioner contends that the State Court’s adjudication of the claim resulted in a decision that was contrary
to, or involved an unreasonablé application of, clearly established Federal ]aW, as determined by the Supreme Court of the United
States and further resulted in a decision that was based on an unreasonable determination of the facts in light of the evidence presented
in the State court proceeding, pursuant to 28 U.S.C. 2254(d). The State Court further failed to hold a full and fair hearing where the
attached records did not conclusively refute the Petitioner’s legally sufficient claim and the Petitioner was denied his right to develop

and adequately present his claim in the State Court. Therefore, a Federal evidentiary hearing is warranted.
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(b) If you did not exhaust your state remedies on Ground One, explain why: N/A
(c) Direct Appeal of Ground One:
(1) If you appealed from the judgment of coﬁviction, did you raise thisissue? [ ] Yes [X]No

(2) If you did not raise this issue in your direct appeal, explain why: Ineffective assistance of trial counsel claims

are appropriately raised in a Motion for Postconviction Relief pursuant to Fla.R.Crim.P. 3.850 and are generally
not applicable on direct appeal : :

) Post-Conviction Proceedings:
(1) Did you raise this issue through a post-conviction motion or petition for habeas corpus in a state trial court?
[X] Yes [ ]No
(2) If your answer to Question (d)(1) is “Yes,” state:

Type of motion or petition: Motion for Postconviction Relief (pursuant to Fla. R.Crim.P. 3.850)

Name and location of the court where the motion or petition was filed: In the Circuit Court of the

Fifteenth Judicial Circuit. In and For Palm Beach County. Florida

Docket or case number: 50-2017-CF-002979-A

Date of the court’s decision: May 18, 2023

Result: Summarily Denied

(3) Did you receive a hearing on your motion or petition? [ 1Yes [X]No
(4) Did you appeal from the denial of your motion or petition? [X]Yes [ ]No
(5) If your answer to Question (d)(4) is “Yes,” did you raise this issue in the appeal? [X] Yes [ I No

(6) If your answer to Question (d)(4) is “Yes,” state:

Name and location of the court where the appeal was-filed: In_the District Court of Appeal, Fourth
District of Florida ’

Docket or case number: 4D23-1473

Date of the court’s decision: Decision filed October 05, 2023; Timely filed Motion for Rehearing denied
November 08. 2023: Mandate filed December 07, 2023

Resuit: Per Curiam Affirmed (Decision without Published Opinion) (2023 Fla. App. LEXIS 6916)

(7) If your answer to Question (d)(4) or Question (d)(5) is “No,” explain why you did not raise this issue: N/A

(e) Other Remedies: Describe any other procedures (such as habeas corpus, administrative remedies, etc.) that you

have used to exhaust your state remedies on Ground One: N/A
13.  Please answer these additional questions about the petition you are filing:

(a) Have all grounds for relief that you have raised in this petition been presented to the highest state court having

jurisdiction? [X]Yes [ ]No
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14.
15.

16.

17.

18.

(b) Is there any ground in this petition that has not been presented in some state or federal court? If so, which ground or
grounds have not been presented, and state your reasons for not presenting them: No. All grounds in this petition
have been presented jn state court

Have you previously filed any type of petition, application, or motion in a federal court regarding the conviction that you

challenge in this petition: [ 1Yes [X]No

Do you have any petition or appeal now pending (filed and not decided yet) in any court, either state or federal, for the

judgment you are challenging: [1Yes [X]No

Give the name and address, if you know, of each attorney who represented you in the following stages of the judgment you

are challenging:

(a) At preliminary hearing: Joseph P. Walsh, Assistant Public Defender. 421 3™ Street, West Palm Beach, Florida 33401
(b) At arraignment and plea: Joseph P. Walsh, 4ssistant Public Defender, 421 3™ Street, West Palm Beach, Florida 33401

(c) At trial: Joseph P. Walsh, Assistant Public Defender. 421 3™ Street, West Palm Beach, Florida 33401

(d) At sentencing: Joseph P. Walsh, Assistant Public Defender, 421 3™ Street. West Palm Beach, Florida 33401

(€) On appeal: Mara Herbert, Assistant Public Defender, 421 3™ Street, West Palm Beach, Florida 33401

(D) In any post-conviction proceeding: Randy Herman, Jr., Petitioner, pro se, South Bay Correctional Facility, 600 U.S.

Highway 27 South, South Bay, Florida 33493

(2) On appeal from any ruling against you in a post-conviction proceeding: Randy Herman. Ir.. Petitioner, pro se, South Bay

Correctional Facility, 600 U.S. Highway 27 South, South Bay, Florida 33493

Do you have any future sentence to serve after you complete the sentence for the judgment that you are challenging?

[ 1Yes [X]No

TIMELINESS OF PETITION: If your judgment of conviction became final over one year age, you must explain why the

one-year statute of limitations as contained in 28 U.S.C. § 2244(d) does not bar your petition.

Court of Appeal issued a per curiam affirmance with a written opinion on April 14, 2021, Where Petitioner failed to

invoke the discretionary jurisdiction of the Florida Supreme Court, his direct appeal became final on May 14, 2021,
when the time for seeking such review expired. See Phillips v. Warden, 908 F.3d 667 (11™ Cir. 2018) (holding that the
petitioner, who had failed to seek review of his conviction in the state supreme court. was not entitled to petition the

United States Supreme Court for a writ of certiorari. and his conviction became final when the time for seeking review

in the relevant state court expired). Therefore, Petitioner’s one-year time limit began to run on May 14, 2021.

On November 16, 2021, Petitioner properly filed a Motion for Postconviction Relief, pursuant to Fla.R.Crim.P.

3.850, in the state trial court. At the time of filing, Petitioner had exhausted 186 days of his AEDPA one-vear time

limit. The trial court summarily denied Petitioner’s Rule 3.850 Motion for Postconviction Relief on May 18. 2023.

Petitioner timely appealed. and on October 05, i023. the Fourth District Court of Appeal issued an order per curiam

affirming the trial court’s denial of Petitioner’s motion. Petitioner timely filed a Motion for Rehearing that was

subsequently denied on November 08. 2023 and Mandate issued on December 07, 2023.
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Provided to South Bay Corr. and Rehab. Facility
on__ O ~PF~ 224 formailing.

IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF FLORIDA

RANDY ALLEN HERMAN, JR.,
Petitioner,

V.

RICKY DIXON, SEC. F.D.O.C.,
Respondent.

MEMORANDUM OF LAW IN SUPPORT OF PETITION FOR
WRIT OF HABEAS CORPUS PURSUANT TO 28 U.S.C. § 2254

COMES NOW, Petitioner Randy Allen Herman, Jr., pro se, and respectfully submits the
following Memorandum of Law in support of his Petition for Writ of Habeas Corpus for a person

in state custody under the Antiterrorism and Effective Death Penalty Act (AEDPA), pursuant to

28 U.S.C. § 2254.

BACKGROUND

The State charged the Petitioner by Indictment with: Count 1 — First Degree Murder,
782.04(1)(a)1 and 782.04(1)(a)2, for the stabbing death of Brooke Preston that occurred on
March 25, 2017 (R 67).

Prior to the Petitioner’s trial, defense Counsel retained Dr. Charles Patrick Ewing, a

forensic psychologist, for the purposes of conducting a mitigation evaluation (R 194). At the

conclusion of the evaluation and after further research, Dr. Ewing opined to a reasonable degree



of professional certainty that the Petitioner was suffering from the non-rapid eye movement sleep
arousal disorder of sleepwalking, and was therefore unconscious and asleep at the time of the
homicide (R 231-232, 240). As a result of Dr. EWing’s diagnosis, Trial Counsel filed a Notice of

Intent to Rely on the Defense of Insanity (R 74-78).

The Petitioner’s case pr‘oceeded to a jury trial Before the Honorable John Kastrenakes and
on May 8, 2019, the jury returned a verdict of ‘Guilty of First Degree Murder,- as charged in the
Indictment’ (R 80). The Court adjudicated the Petitioner guilty in accordance with the verdict
and sentenced him to life in the Florida Department of Corrections without the possibility of

parole (R 82-84, 86-87).

The Petitioner appealed his conviction and sentence and on April 14, 2021, the Fourth
* District Court of Appeal affirmed with a written opinion and mandate issued on May 14, 2021 (R

97-103). See Herman v. State, 315 So. 3d 743 (Fla. 4th DCA 2021).

On November 16, 2021, the Petitioner filed a Motion for Postconviction Relief, pursuant
to Fla. R. Crim. P. 3.850, raising seven claims of ineffective assistance of trial counsel (R 3-26).
By Order of the Court, the State filed a Response to the Petitioner’s motion on February 10, 2023
(R 54-691). The Petitioner filed a subsequent Reply to the State’s Response on February 27,

2023 (R 3606-3629).

The Petitioner’s motion came before the Honorable Judge Howard K. Coates, Jr. of the
Fifteenth Judicial Circuit Court and was summarily denied on May 18, 2023. In the Order
denying the Petitioner’s motion, the Court adopted the facts, legal analyses, and conclusions of

law contained in the State’s Response as its own (R 3630-3631).



The Petitioner timely filed a Notice of Appeal on June 06, 2023 (R 3633-3634) and
served his Initial Brief on Merits to the Fourth District Court of Appeal on July 13, 2023. The
Fourth District Court of Appeal issued an order on October 05, 2023 per curiam affirming the
lower court’s decision without a written opinion. See 2023 Fla. App. LEXIS 6916. On October
18, 2023 the Petitioner timely filed a Motion for Eehearing and Request for Written Opinion that

was subsequently denied on November 08, 2023 and mandate issued on December 07, 2023.

The Petitioner’s Memorandum of Law in support of his Petition for Writ of Habeas

Corpus on the ground that he is in custody in violation of the Constitution of the United States,

pursuant.to 28 U.S.C. § 2254(a), follows.

ARGUMENT

GROUND ONE

PETITIONER WAS DEPRIVED OF HIS RIGHT TO EFFECTIVE
ASSISTANCE OF COUNSEL WHEN TRIAL COUNSEL MISADVISED
THE PETITIONER TO PURSUE A DEFENSE OF INSANITY RATHER
THAN THE PROPER DEFENSE OF AUTOMATISM FOR A CLAIM OF
SLEEPWALKING, IN VIOLATION OF PETITIONER’S SIXTH AND
FOURTEENTH AMENDMENT RIGHTS OF THE UNITED STATES
CONSTITUTION; THE STATE COURT’S ADJUDICATION OF THE
CLAIM RESULTED IN A DECISION THAT WAS CONTRARY TO, OR
INVOLVED AN UNREASONABLE APPLICATION OF, CLEARLY
ESTABLISHED FEDERAL LAW, AS DETERMINED BY THE
SUPREME COURT OF THE UNITED STATES

The Petitioner contends that Trial Counsel provided consfitutionally ineffective
assistance in violation of the Petitioner’s Sixth and Fourteenth Amendment rights as assured by
the United States Constitutiop. In Strickland, the United States Suprerrie Court established a two-
part test to determine whether a convicted person is entitled to habeés relief on the grounds that
his or her counsel rendered ineffective assistance. First, the claimant must identify particular acts

3



or omissions of the lawyer that are shown to be outside the broad range of reasonably competent
performance under prevailing professional standards. Second, the clear, substantial deficiency
shown must further be demonstrated to have so affected the fairness and reiiability of the

proceeding that confidence in the outcome is undermined. See Strickland v. Washington, 466

U.S. 668, 104 S. Ct. 2052 (1984).

The Petitioner contends that Trial Counsel provided constitutionally ineffective
| assistance by misadvising the Petitioner to assert insanity as a theory of defense over the proper
defense of automatism for a claim of sleepwalking, where the Petitioner was asleep at the time of
the homicide. Had Trial Counsel performed a reasonable investigation based on Dr. Ewing’s
clinical diagnosis, he would have discovered respected authority and recognized precedent in
Florida law to raise an automatism defense based on a claim of sleepwalking separate and
distinct from an insanity or diminished capacify defense. See State of Florida v. Justin Glenn
Cox, No. 2006-CF-007577-A-0 (Fla. 9th Cir. Ct., 2006)(defendant acquitted after presenting a
sleepwalking defense, separate and distinct from an insanity defense); Rivera v. State, 235 So. 3d
983 (Fla. 2d DCA 2017)(defense asserted the shooting was an automatism, an automatic but not
conscious behavior, and that the defendant lacked the intent to shoot the officer); Wise v.
State, 580 So. 2d 329 (Fla. 1st DCA 1991)(a defense that presents a question of the defendant’s
consciousness of his acts is wholly distinguishable from a diminished capacity defense); Bunney
v. State, 603 So. 2d 1270 (Fla. 1992)(approving the decision in Wise and holding that
Chestnut drew a distinction between evidence of “commonly understood conditions beyond

one’s control,” which is admissible, and evidence of “relatively esoteric conditions,” which is not

admissible absent an insanity defense).



According to §775.027, Florida Statutes, insanity is an afﬁr‘mative defense in which the
Petitioner carried the burden to prove by clear and convincing evidence that he (1) had a mental
infirmity, disease, or defect; and (2) because of this condition, the Petitioner did not know what
hé was doing or its conseciucnces. On ihc_: other hand, an automatism defense, where the
Petitioner was asleep and sleepwalking at the time of the homicide, negates the basic elements of
the crime and therefore the burden remains on the State to prove that the Petitioner acted
consciously and voluntarily beyond any reasonable doubt to support a finding of guilt. Trial
Counsel’s misadvice to pursue an insanity defense over the proper defense of automatism
prejudiced the Petitioner by proceeding to trial with the sleepwalking defense that unnecessarily
shifted the' heavier burden of proof to the Petitioner, thereby rendering the result of the
proceeding unfair and unreliable. See Lockhart v. Fretwell, 506 U.S. 364 (1993) (holding that an
ineffective assistance of counsel analysis “focusing solely on mere outcome determination,

without attention to whether the result of the proceeding was fundamentally unfair or unreliable,

is defective™).

Had Trial Counsel correctly advised the Petitioner to pursue the proper defense of

-automatism and had the jury been properly instructed on the applicable law, it would have

reasonably changed the outcome of the Petitioner’s case where the evideﬁce presented by the
Defense was sufficient to suggest the Petitioner was sleepwalking at the time of the homicide so
as to give rise to a reasonable doubt as to his culpability. Therefore, there is a reasonable
probability that the jury would have found the Petitioner not guilty beyond é reasonable doubt in

accordance with the law.

The Petitioner was further prejudiced by Counsel’s misadvice where “under the present

statutory scheme, a successful plea of insanity avoids a conviction, but confronts the accused



with the very real possibility of prolonged therapeutic confinement.” Chestnut v. State, 538 So.
2d 820 (Fla. 1989)(quoting Bethea v. United States, 365 A.2d 64, 88 (D.C. 1976)). However, a
verdict of not guilty under an automatism defense would result in an outright acquittal, where the
Petitioner was not legally insane at the time of the homicide, but rather committed the act
involuntarily while in the natural state of sleep. No reasonably competeht attorney would advise
the Petitioner to assert a defense of insaﬁity where the Petitioner was unconscious and asleep at
the time of the homicide. Ultimately, Trial Counsel’s misadvice to pursue an insanity defense
detracted from the Petitioner’s chosen defense that he committed the act while sleepwalking, in a

state of unconsciousness, and that he did not commit the act voluntarily or with criminal intent.

The Petitioner contends that the State Court’s adjudicaﬁon of the claim resulted in a
decision that involved an unreasonable application of clearly established Federal law, as
determined by the Supreme Court of the United States in Strickland v. Washington, 466 U.S.
668, 104 S. Ct. 2052 (1984), and further resulted in a decision that was based on an unreasonable
determination of the facts in light of the evidence presented in -the State court proceeding,
pursuant to 28 U.S.C. 2254(d). In denying relief, the State Court held that “Florida law provides
ample support for the reasonableness of defense counsel’s conclusion that the only mechanism
Jfor presenting a sleepwalking defense is through an insanity defense”, and “if, as defendant
claims, sleepwalking does not constitute insanity, then it necessarily follows that it is simply an
abnormal mental condition with no relevance but to impermissibly negate intent, i.e., evidence of
| diminished mental capacity.” (R 57-58, 3630-3631). However, the State Court’s décision was
objectively unreasonable where a defense of automatism for a claim of sleepwalking, where the

Petitioner was asleep at the time of the homicide and his acts were therefore involuntary, is



=9

separate and distinct from an insanity defense or an abnormal mental condition constituting a

diminished capacity defense and was available in Florida and further supported by Federal law.

Under narrow circumstances, evid_ené¢ that sbunds like diminished capacity has been
accepted as state of mind evidence. Evidence of the Petitioner’s state of nﬁnd is relevant to the
question of whether the rgquisite iﬁtent was present to commit a specific intent crime in some
cases. Whether evidence is admissible to prove the Petitioner’s inability to form the intent
necessary to commit a specific intent crime depends upon the nature of the condition at the time
of the incident. LexisNexis: Florida Criminal Practice and Procedure, 11.18 State of Mind
Evidence (3" ed. 2021). “To apply the term diminished capacity connotes the existence of an
intermediate criterion of partial culpability - a capacity somewhat impaired but not so fully

impaired as to establish a nonresponsibility defense” (quoting Chestnut v. State, 538 So. 2d 820

 (Fla. 1989)).

On the other hand, an automatism defense has been recognized by courts as a complete
defense bearing on the voluntariness of an otherwise criminal act. While ‘automatism’ does not
appear in the internationally used diagnostic manuals, the term is used in practice in a variety of
céntexts, e.g. sleepwalking, hypnosis, and post-traumatic stress disorder. John Parry & Eric Y.
Drogin, Criminal Law Handbook on Psychiatric Psychological Evidence and Testimony, 155-56,
174-75 (Am. Bar Ass'n, ed. 2000) (quoting Haynes v. United States, 451 F. Supp. 2d 713 (4"’ Cir.
2006)); see also West v. Addison, 127 Fed. Appx. 419 (10" Cir. 2005)(the defense of automatism
or unconsciousness involves criminal conduct resulting from an irivoluntary act completely

beyond the individual's knowledge and control and is a defense distinct from that of insanity).



“A defense related to but different from the defense of insanity is that of
unconsciousness, often referred to as automatism: one who engages in what would
otherwise be criminal conduct is not guilty of a crime if he does so in a state of
unconsciousness or semi-consciousness. Although this is sometimes explained on the
ground that such a person could not have the requisite mental state for commission of
the crime, the better rationale is that the individual has not engaged in a voluntary .
act.” Wayne R. LaFave, Substantive Criminal Law, pg. 33-34 (2" ed 2003).

Accordingly, the Model Pénal Code, a well respected authority and legislative model from
the American Law Institute, adopted a voluntary act requirement. Under the MPC, a voluntary
act is an essential component of any crime, and therefore, any act that is not voluntary is not a
crime. In this vein, the Model Penal Code provides that a person who commits an act ‘during
unconsciousness or sleep has not committed a voluntary act and is not criminally responsible for
the act. See Model Penal Code § 2.01(2). In addition, the United States Supreme Court has also
stated that a general intent requirement would separate wrongful conduct from innocent conduct
and would protect “the hypothetical person who engages in forceful taking of money while
sleepwalking (innocent, if aberrant activity).” Carter v. United States, 530 U.S. 255, 269, 120 S.

Ct. 2159 (2000).

In the criminal law, both a culpable mens rea and a criminal actus reus are generally
required for an offense to occur. United States v. Apfelbaum, 445 U.S. 115, 100 S. Ct. 948
(1980); see also Morissette v. United States, 342 U.S. 246, 72 S. Ct. 240 (1952) (crime generally
stems “only from concurrence of an evil-meaning mind with an evil-doing hand”). Even where
the évidence is sufficient to show the necessary mens rea, the government still must always meet
its burden of proving the actus reus of the offense. United States v. Zhen Zhou Wu, 711 F.3d 1,
18 (1st Cir. 2013) (quoting United States v. Whiteside, 285 F.3d 1345 (11th Cir. 2002)). As a
result, an accused cannot be held criminally liable in a case where the actus reusis absent

because the accused did not act voluntarily, or where mens rea is absent because the accused did
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not possess the necessary state of mind when he committed the involuntary act. “With few
exceptions, wrongdoing must be conscious to be criminal. Indeed, we have said that
consciousness of wrongdoing is a principle as universal and persistent in mature systems of
criminal law as belief in freedom of the human will ahd a consequent ability and duty of the
normal individual to choose between good and evil” (quoting Donald F. Samuel, Eleventh

Circuit Criminal Handbook § 4(a) (Matthew Beﬁder; 2023 Ed.)).

An automatism defense for a claim of sleepwalking, where the Petitioner was asleep at the
time of the homicide, in an unconscious state and his acts were involuntary, negates both of the
basic elements of a crime, the mens rea and the actus reus, which the State must prove beyond a
reasonable doubt in order to meet its burden of proof with respect to the elements of the crime.
Therefore, the denial of the Petitioner’s claim in which the State Court rejected the legality of an
automatism defense under Florida law is objectively unreasonable and contrary to clearly
established Federal law, as determined by the Supreme Court of the United States in In re
Winship, 397 U.S. 358, 90 S. Ct. 1068 (1970)(the due process clause protects an accused against
conviction except upon proof beyond a reasonable doubt of every fact necessary to constitute the
crime with which he is charge); Mullaney v. Wilbur, 421 U.S. 684, 95 S. Ct. 1881 (1975)(a state
cannot require a defendant to prove the absence of a fact necessary to constitute a crime);
Sandstrom v. Montana, 442 U.S. 510, 99 S. Ct. 2450 (1979)(the burden of proving the elements

of a crime cannot be shifted to the defendant).

In Winship, Mullaney, and Sandstrom the United States Supreme Court has long
admonished that the prosecution must prove every element of a criminal charge beyond a
reasonable doubt. Jd. However, the burden of persuasion on affirmative defenses may be shifted

to the defendant. Patterson v. New York, 432 U.S. 197, 97 S. Ct. 2319 (1977). In Patterson, the



-

Supreme Court defined affirmative defense as one that “does not serve to negative any facts of
the crime which the State is to prove in order to convict of (the crime charged)” Id. at 206-07,
97 S. Ct. at 2325. Thetefore, un&er the principles established in Patterson, a sleepwalking
defense that negates the basic elements of the crime - mens rea and actus reus — is separate and
distinct from an affirmative defense. As a result, Trial Counsel’s misadvice to pﬁsue an

affirmative insanity defense for a claim of sleepwalking and the State Court’s denial of the

Petitioner’s claim was objectively unreasonable and contrary to clearly established Federal law,

as determined by the Supreme Court of the United States in Patterson v. New York, 432 U.S.

197, 97 S. Ct. 2319 (1977).

Where an applicant for a writ of habeas corpus alleges facts which, if proved, would
entitle him to relief, the Federal court to which the application is made has the power to receive
evidence and try the facts anew. See Townsend v. Sain, 372 U.S. 293, 83 S. Ct. 745 (1963).
When the facts are in dispute, the Federal District Court “must hold an evidentiary hearing if the
habeas applicant did not receive a full and fair evidentiary hearing in a state court, either at the
time of the trial or in a collateral proceeding.” Id. In this case, the State Court failed to hold a
full and fair hearing, and therefore the Petitioner was denied his right to develoj) and adequately

present his claim and has further alleged specific facts, which, if proved, would entitle him to

relief.

Ineffectiveness claims are a mixed question of fact and law, and therefore, adequacy of
the record is essential. Absent an evidentiary hearing, this Court can only assume Trial Counsel’s
strategy or what the State Court relied on to make a determination of the Petitioner’s claim, using
conjecture for reasoning; See Stouffer v. Reynolds, 168 F. 3d 1155, 1168 (10th Cir. 1999). The

State Court’s failure to hold an evidentiary hearing further violated the Petitioner’s constitutional
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right to Due Process, in that it'neglected to allow the Petitioner to develop an adequate record for
review. Accordingly, a Federal evidentiary hearing is warranted, as the Petitioner was never
afforded a full and proper hearing in the State Court proceedings. See Earp v. Oronski, 431 F. 3d

1158 (9th Cir. 2005).

CONCLUSION

Given the attached Petition for Writ of Habeas Corpus and the foregoing Memorandum
of Law outlining Trial Counsel’s ineffective representation in violation of the Petitioner’s Sixth
and Fourteenth Amendment rights as assured by the United States Constitution, the Petitioner
respectfully requests that this Court review and approve his writ and require relief from his state

conviction pursuant to and appropriate under 28 U.S.C. § 2254.

Respectfully submitted,

Is! /%%/J%
Randy Herman, Jr., DC# A80442
South Bay Correctional Facility

600 U.S. Highway 27 South
South Bay, Florida 33493
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY under penalty of perjury that the foregoing is true and correct and
that this Memorandum of Law has been placed in the hands of institutional staff on this 8" day of
April, 2024, for mailing to: United States District Court, Southern -District of Florida, 701
Clem'atisA Street, Roomb 402, West Palm Beach, Florida 33401; and Regional Office of the

Attorney General, 1515 N. Flagler Dr. Suite 900, West Palm Beach, Florida 33401.

Randy Herman, Jr., DC# A80442
South Bay Correctional Facility
600 U.S. Highway 27 South
South Bay, Florida 33493
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY under penalty of perjury that a true and correcf copy of
the forgoing Joint Appendix has been deposited in the prison’s internal mailing
system with first-class postage prepaid on this 18th day of February, 2025 for
mailing to: United States Supreme Court, One First Street N.E., Washington D.C.
20543; Secretary, Department of Corrections, 501 South Calhoun Street,
Tallahassee, FL 32399; and Office of the Attorney General, The Capitol PL-01,
Tallahassee, FL. 32399.

Is/ %%%/

Randy Herman, Jr., DC# A80442
Petitioner, pro se

South Bay Correctional Facility
600 U.S. Highway 27 South
South Bay, Florida 33493



