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STATE OF TENNESSEE
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HUBERT GLENN SEXTON, JR.
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Appeal from the Criminal Court for Scott County
No. 7685 William B. Acree, Senior Judge

In 2000, the Scott County Grand Jury indicted the Defendant, Hubert Glenn Sexton, Jr., for
two counts of first degree premeditated murder, and the Defendant was convicted of both
counts and was sentenced to death for each offense. State v. Sexton, 368 S.W.3d 371, 378
(Tenn. 2012). Thereafter, this court granted the Defendant post-conviction relief from these
convictions and remanded his case for a new trial. Sexton v. State, No. E2018-01864-CCA-
R3-PC, 2019 WL 6320518, at *26 (Tenn. Crim. App. Nov. 25, 2019). On retrial, the
Defendant was again convicted of two counts of first degree premeditated murder and was
sentenced to consecutive sentences of life without parole. In this appeal, the Defendant
argues the trial court erred (1) by denying his constitutional right to self-representation
under the Sixth Amendment to the United States Constitution and article I, section 9 of the
Tennessee State Constitution, and (2) by allowing several witnesses to testify about
allegations that the Defendant had sexually abused his step-daughter prior to the killings in
this case. After review, we affirm the judgr_nents of the trial court.

Tenn. R. App. P. 3 Appeal as of Right; Judgments of the Criminal Court Affirmed
Attorneys and Law Firms
James N. Hargis, Sparta, Tennessee, for the appellant, Hubert GlennFSexton, Jr.

Jonathan Skrmetti, Attorney General and Reporter; Garrett D. Ward, Assistant Attorney
General; Jared R. Effler, District Attorney General; and Thomas E. Barclay and Apryl
Bradshaw, Assistant District Attorneys General, for the appellee, State of Tennessee. ! _)X ‘
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e K Camille R. Mcmullen, P.J., delivered the opinion of the court, in which James Curwood Witt,
Jr., and Jill Bartee Ayers, JJ., joined.

OPINION
CAMILLE R. MCMULLEN, PRESIDING JUDGE

In May 2000, the Scott County Grand Jury indicted the Defendant for two counts of first
degree premeditated murder. At trial, the Defendant was convicted of both counts, and the
jury imposed the death penalty for each of the two murder convictions, Sexton, 368 S.W.3d
at 383-84. After this court affirmed the Defendant's convictions and sentences, the
Defendant appealed to the Tennessee Supreme Court, which affirmed the Defendant’s
convictions but reversed the death sentences and remanded the case for a new sentencing
hearing. Id. at 431. The Tennessee Supreme Court affirmed the Defendant's convictions
because the evidence of his gui!t was overwhelming but set aside the death gentences
because there was an improper siriking of prospective juiors. Gased sGigly oh their written
responses to the jury questionnaire; because the trial cour'('s admsssxon of hearsay
testimony by Hope Tharp, a chiid proteciive services worke “about the Defendant's step-
daughter's allegations of sexual abuse by the Defendant was prejudicial error because
Tharp's testimony was cumulative on theissue of motive; because the trial court erred
when it allowed a police officer to testify that the Defendant had refused to take a
pclygraph examination; and because the prosécution made improper comments during
opening and closing arguments. {d. at 400-431. Prior to the Defendant's re-sentencing
hearing, the State withdrew its intent to seek the death penalty, and the Defendant received
consecutive life sentences. Sexton, 2019 WL 6320518, at *5.

After being resentenced, the Defendant timely filed a petition for post-conviction relief. 1d.
After the post-conviction court denied relief, the Defendant appealed to this court, alleging
that the post-conviction court failed to make specific findings of fact regarding.several
issues addressed at the post-conviction hearing, that the State committed a Brady,
violation, that he was denied his constitu stignal right to a fair and impartial jury, that triai i e
counsel was ineffective during the guilt and penalty phases of the trial, that appeilate
counsel was ineffective during the direct appeal, that appeliate and re-sentencing counsel
were ineffective during the re-sentencing hearing, that the prosecution committed
overreaching and misconduct, that the trial court failed to utilize a method of properly
recording peremptory challenges in the record, and that cumulative effect of these errors
rendered his trial fundamentally unfair. Id. at *11-26. After concluding that one of the jurors
failed to disclose her relevant history of domestic violence, that Defendant's trial counsel
was ineffective in failing to question a juror about her history of sexuai abuse, and that the
- jury was exposed to extraneous prejudicial information during trial, this court reversed the
) judgment denying post-conviction relief, vacated the Defendant's convictions, and
remanded the case to the trial court for a new trial. Id. at *15, 17-18, 20.

Before-he-was-retried,-the_Defendant filed several pretrial motions. As relevant here, the

Defendant filed a Rule 404(b) motion to exclude “any testimony of the prior sexual assault

allegations, investigation, and charges against [him}, including any testimony by Hope .

Tharp.” The Defendant also filed a motion to substitute counsel. Following the Rule 404(b) - Am
hearing, the trial court denied the motion to exclude evidence regarding the prior sexual
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' . . abuse allegations against the Defendant. Following a hearing, the trial court also denied
' the motion to substitute counsel, and the Defendant immediately made an oral request for
A——
self-representation, which the trial court also denied.

Trial. We have included a brief summary of the evidence presented at the Defendant's

January 2022 trial that is relevant to the issues raised on appeal. BG ! testified that in the
spring of 2000, she was seven years old and lived in Bradley County, Tennessee, with her
mother and the Defendant, who was BG's step-father. At the time, BG also lived with her
nine-year-old brother and the Defendant's daughter, BS. BG said that her father, Stanley
Goodman, lived with his wife, Terri Sue Goodman, in Scott County, Tennessee.

BG stated that Defendant sexually abused her multiple times and that the last incident of
sexual abuse occurred a few days before Stanley and Terri Sue Goodman were killed.
During this last incident, the Defendant called BG downstairs, where he “made [her]
perform oral sex on him forcefully” and told her that if she revealed his sexual abuse of her
to anyone again, he would kill BG's father. The next day, BG told her teacher, Carrie Trew,
about the Defendant's sexual abuse of her the previous night and about what the
Defendant had said about killing her father if she disclosed the abuse. BG said that she
had previously informed her father about the Defendant's sexual abuse of her, and her
father had made a recording, wherein BG detailed the last few incidents of the Defendant's
sexual abuse. BG said she had also told her teacher, Carrie Trew, “multiple times” about

the Defendant's sexual abuse of her. 2

BS, who was the Defendant's daughter and BG's step-sister, testified that she was sitting
on the stairs the last time BG was sexually abused by the Defendant, which was the night
before she and BG were taken into foster care. BS said that although she could not see
anything, she overheard the Defendant tell BG that “she needed to open her mouth and put
itin her mouth.” She said BG “started crying” because she did not want to comply and then
“it was quiet” before she heard “something hit, something fall[,] or something being thrown”
and heard the Defendant “yelling at [BG].”

Carrie Trew, BG's first grade teacher, testified that on May 16, 2000, BG told her that the
Defendant, her step-father, had touched her inappropriately. Trew immediately reported
these allegations to the school and to the law enforcement officer at school. Thereafter,
Trew and the school's guidance counselor took BG to the restroom, where they observed
bruises on BG's arm as well as “welts” on the front of her legs, her vaginal area, and her
rear. Trew said that starting in April 2000, BG told her “multiple times” about the '
Defendant's abuse. She said she had personally seen BG's bruises and did not understand
why BG had not already been removed from the Defendant's home.

e Hope Tharp, a team leader for the Department of Children's Services (DCS), testified that )
her first contact with BG and her mother was on March 28, 2000, based on a referral from
-~ _ Scott County. During this interview, BG did not disclose any abuse and simply repeated
what another adult had said about BG's grandmother telling lies about the Defendant.
Tharp said DCS received a second referral on May 16, 2000, and after a case manager
met with BG, Tharp scheduled a meeting with the Defendant and his family that afternoon, ‘
although only BG, BG's mother, and BG's brother appeared. During this meeting, BG and ! ,- A 3
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her brother were placed into foster care, and BG informed Tharp that her mother had told
BG to lie about what happened with the Defendant at the Mareh 28, 2000 interview.
Because the Defendant and BS failed to appear at this meeting, Tharp contacted local law
enforcement to assist her in locating them, so BS could also be placed in foster care.

When Tharp finally interviewed the Defendant, she explained BG's allegations of sexual
abuse, and the Defendant denied the allegations and suggested that BG's father, Stanley
Goodman, had “put those ideas” in BG's head. The Defendant specifically referenced a
phone conversation he had with Stanley Goodman in February 2000, wherein Goodman
- played a tape recording of BG detailing the Defendant's abuse of her. During the interview
' with Tharp, the Defendant offered to “sign something saying he did this” and then go to jail
for two or three years, so he, his wife, and his kids could be a family again. However, Tharp
informed the Defendant that if this sexual abuse occurred, then the children would be
- placed-in-foster-care-and-would.not return to him.or his wife anytime soon.. . " .

Gary Millsaps, a deputy for the Bradley County Sheriff's.Department,testified.that on Mav
16, 2000, he went to the Defendant's apartment i .an.attempt to locate BS, who was haing
placed-in-foster care. When the Defendant arrived at home, he was upset about the officers
taking his children. While standing a short distance away, Deputy Milisaps overheard the
Dafendant tell his wife, “If | go to jail for anything, it'll be murder.”

Sharra Crowiey testified that she had prepared taxes for the Defendant for several years.
She said that in 2000, the Defendant claimed that his step-daughter, EG, was a dependent,
and when Crowley questioned him about whether EG actually lived with him, the
Defendant said that if Staniey Goodman ever iried to take EG from him, he wouid “blow
their brains out.” Crowley later warned Terri Sue Goodman, Stanley's wife, about what the
Defendant had said.

Tony Alvarez, a lieutenant with the Bradiey County Sheriff's Department, testified thathe
interviewed BG at her school on May 18, 2000. After speaking with BG, he interviewed the
Defendant at the schoot the same day. The Defendant claimed that BG's allegations were
false and that they had been “cooked up by the Goodmans in order to create problems for
him and his wife.” During the May 16, 2000 interview, Lieutenant Alvarez informed the
Defendant that Stanley and Terri Sue Goodman were planning to come to Bradley County
on May 22, 2000, to petition for custody of the children. Lieutenant Alvarez also interviewed
the Defendant the next day, May 17, 2000, and the Defendant questioned why the
Goodmans were doing this to him and suggested that the Goodmans had encouraged BG
to make these allegations against him. During this second interview, the Defendant
announced that “if he was going to jail,” it wouid not be “for sexuai abuse or moiestation”
.- but “for murder.”

On May 20, 2000, Lieutenant Alvarez was notified by law enforcement that Stanley and
Terri Sue Goodman had been fatally shot and that the Defendant was the primary suspect.
Lieutenant Alvarez interviewed the Defendant for the third time on May 21, 2000, and
although the Defendant initially claimed he had never threatened to kill Stanley Goodman,
he eventually admitted to making that threat but claimed he did it out of anger and did not . . \)\\«\
mean it. Lieutenant Alvarez said that he interviewed the Defendant's wife, Sherry Farmer, -
on May 24, 2000, after Farmer had reached out to him. During Farmer's interview, the
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Defendant suddenly appeared and demanded to speak with his wife. Although Lieutenant
Alvarez did not allow the Defendant to speak to Farmer, he became worried about Farmer's
personal safety after she indicated that the Defendant was involved in killing the
Goodmans. Following this interview, Lieutenant Alvarez placed Farmer in a safe house. He
noted that the Defendant was taken into custody for killing the Goodmans on May 26,
2000. Lieutenant Alvarez said that the Defendant always denied being responsible for
killing the Goodmans and for the child abuse but consistently blamed the child abuse
allegations on Stanley Goodman.

On cross-examination, Lieutenant Alvarez confirmed that the Defendant was the
Tennessee Bureau of Investigation's (TBI's) primary suspect in the Goodmans'’ killings. He
said he was aware of no other suspects in the killings.

Sherry Farmer, the Defendant's ex-wife, testified that prior to being married to the
Defendant, she was married to Stanley Goodman, and she and Goodman had three
children together, EG, BG, and her son. She explained that in May 2000, EG was living

with her father, Stanley Goodman. On May 16, 2000, Farmer went to BG's school and
learned that BG had alleged that the Defendant sexually abused her. After BG made this
allegation, BG and her brother were taken into foster care. She recalled that when officers
appeared at their apartment on May 16, 2000, looking for BS, the Defendant told her in the
presence of the officers that “before he would be accused of child molestation, he would be
accused of murder first.”

Farmer said that on May 20, 2000, the Defendant dropped her off at work around 7:00 a.m.
and picked her up at approximately 3:00 p.m. When the Defendant picked her up that
afternoon, Farmer noticed a shopping bag, containing a black sweat suit, that had not been
in the car that morning. After the Defendant dropped Farmer off at home, he went to The
Muffler Shop. The Defendant returned home about an hour later but left again in the early
evening, telling Farmer only that he “was going to Scott County” to “take care of stuff[.}"
She said the Defendant returned home around 1:00 a.m. At approximately 3:00 a.m.,
Danny Mason showed up at their apartment asking to talk to the Defendant, but she was
unable to awaken the Defendant. Late Sunday morning, Farmer and the Defendant went to
eat at Denny's with Danny Mason and Mason's girlfriend. At some point on Sunday, the
Defendant confessed to Farmer that he had killed the Goodmans, explaining that he killed
Terri Sue only because “she woke up.” The Defendant said that after killing the Goodmans,
he “burned” the black sweat suit, threw the gun he used “in the river,” and bought new tires
for his car. The Defendant said he put garbage bags “over his shoes” before shooting the
Goodmans. On May 24, 2000, Farmer called Lieutenant Alvarez and met with him. During
this meeting, the Defendant suddenly appeared and wanted to talk to her. Lieutenant
Alvarez later took her to a safe house.

Because Christy Swallows was deceased at the time of the Defendant's second trial, the

State presented Swallows’ testimony from an earlier proceeding in lieu of her testimony at

trial. Swallows stated that she first met the Defendant when he asked her to babysit his

children. On the week of May 14, 2000, Swallows said the Defendant told her that he and

his family were moving back from Scott County because of an investigation regarding the . ”,‘\ S
molestation of the children. When Swallows asked him questions about this, the Defendant
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ta N replied that Stanley Goodman had played a tape of EG and BG to him. She said the’
Defendant, referring to Stanley Goodman as “that bastard,” said that “[t]hat bastard in Scott
County did this” and that he was going to kill Goodman “for this.”

Swallows said that approximately a week later, the Defendant banged on her door and told
her that Sherry Farmer had left him and that Farmer was talking to the police. At the time of
this conversation, Swallows knew that Stanley and Terri Sue Goodman had been killed.
When she asked the Defendant if he killed the Goodmans, the Defendant initially denied
being responsible but later admitted that he killed them, stating that “[tjhere was blood
everywhere” and that he “blowed them some-of-a-bitches full of holes.” Swallows said that
the Defendant also told her that he purchased the gun he used in the killings from “Danny.”

On cross-examination, Swallows admitted that she and the Defendant had an affair and got
to be close friends before the Defendant was arrested in this case. She said that after the
Defendant admitted to her that he killed the Goodmans, she contacted law enforcement.

Because Preston Adams was deceased at the ttme of the Defendants second tnal the
State presented Adams’ testimony from an earlier proceeding in lieu of hiS testimony at
trial. Adams stated that he got to know.the Defendeﬁt Ehroﬂgﬂ WE& He said the Defendant
told him that he was going to be charged with child sexual abuse and blamed Stantey
Goodman for initiating the charges. The Defendant then mqmred where he could purchase
a .22 or .25 pistol, and when Adams told him he dsd not know where he could get one of
those guns, the Defendant said that “he was going to take care of the damn problem”
before “it could escalate any further.” The Defendant also told Adams he knew Stanley -
Goodman was going to Bradley County in the next few days. Adams claimed that he did

not have a gun to give or loan the Defendant.

Adams said that at work on May 20, 2000, the Defendant told him he “hadn't had any
sexual contact with the children ... but he wasn't going to iet them come down there before
he took care of that.” Although Adams tried to talk the Defendant out of taking care of
Stantey Goodman, the Defendant claimed “he had already made up his mind." The
Defendant dropped Adams off at home at 12:30 p.m. on May 20, 2000, and Adams said he
did not see the Defendant again until 8:00 or 9:00 a.m. the next morning when the
Defendant and his wife came to see him at the Budget Motel where he was staying. Adams
said that when his girlfriend and the Defendant's wife went outside, the Defendant admitted
to him that he killed the Goodmans. The Defendant told Adams that he had bought a sweat
suit and gloves and that he had removed the “hair follicles off of his body.” He also said that
after committing the killings, he burned his clothes and “burnt the stock of the gun and
buried the rifle part.” In addition, the Defendant told Adams that he bought “oversized
shoes” to make it look like a bigger man committed the crimes and that he “changed the
tires on his vehicle” to disguise his car. The Defendant said he shot the Goodmans in their
bedroom, even though this information had not been reported on the news.

EG? testified that she was the daughter of Stanley Goodman and Sherry Farmer and that

her siblings were BG and her brother and that her step-sister was BS. In May 2000, EG (p

was thirteen years old and was living with Stanley Goodman. She said she routinely went \\ -

to the races with her aunt every Saturday night and that her father left the front door to their

house unlocked, which the Defendant knew. EG said that when she returned to Stanley
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U and Terri Sue Goodman's home at 11:00 p.m., her dogs and cats were “acting weird,” the
porch light that was normally on was turned off, and she felt like she was “being watched.”
EG said she never saw her father and step-mother before she went to bed that night and
did not discover that they had been killed until the next morning.

Danny Mason testified that he was currently incarcerated for an aggravated stalking
conviction. He stated that he and the Defendant were close friends and that he had lived
with the Defendant for a period of six months. Mason stated that on Saturday, May 20,
2000, between 5:30 and 6:00 p.m., the Defendant drove to The Muffler Shop while he was
working and asked for the automatic .22 rifle that Mason had sold him and had been
storing for him at Mason's mother's home. Mason said the Defendant told him that he
“wanted to relieve some steam” by target practicing with the rifle. The Defendant drove
Mason to his mother's home, and Mason got the rifle and placed it in the Defendant's trunk.
The Defendant then dropped Mason off at work and said he was “going to take care of
some business in Scott County[.]” At the time, Mason was aware that the Goodmans lived
in Scott County and that Stanley Goodman had previously called DCS on th_e Defendant,
which resulted in the Defendant's children being taken away from him.

Mason next saw the Defendant at 3:30 a.m. on Sunday morning when Mason went to the
Defendant's apartment after fighting with his girlfriend and saw that the Defendant was
“passed out on the couch.” Mason said he talked to Sherry Farmer for a few minutes and
then left. Mason next saw the Defendant again at 8:30 a.m. on Sunday, when the
Defendant and Farmer came to take Mason and his girlfriend out to Denny's. Mason rode
to Denny's with the Defendant, who told him that he had “shot Stanley” when he went to
Scott County the previous night after obtaining the rifle. When the Defendant made this
statement, Mason had not heard that Stanley and Terri Sue Goodman had been killed.
When they got to the restaurant, Mason and the Defendant went to the restroom, and the
Defendant repeated that he had shot Stanley Goodman, although he never mentioned
anything about shooting Terri Sue Goodman. After eating at Denny's, the Defendant and
Mason went to The Muffler Shop to look “at a set of tires that he was wanting to purchase”
from a friend of Mason's girlfriend. The Defendant ultimately purchased only two tires
because he did not have enough money for all four tires. Mason claimed that he often rode
with the Defendant to Scott County on the back roads and that because the Defendant
drove at a speed of over a hundred miles an hour, the trip only took them between an hour
and fifteen minutes to an hour and thirty minutes, depending on traffic.

On cross-examination, Mason acknowledged that he had been convicted of four felonies.
He stated that when the Defendant said he was going to take care of some business in
Scott County, he thought “he meant Mr. Goodman” but was not sure.

Hilary West testified that she was a friend of the Defendant in 2000 and that she had

received a few letters from the Defendant while he was facing some legal trouble involving

o Stanley and Terri Sue Goodman. West said she received a December 27, 2000 letter from

the Defendant, wherein the Defendant told her that he “need[ed] an alibi very badly” for the

time period between 8:00 p.m. and 9:30 p.m. on May 20, 2000, and needed “a chick to ,A -=7
step up and tell them about the back seat we shared.” West said she also received a :
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March 23, 2001 letter from the Defendant, wherein the Defendant asked her to provide the
following alibi for him:

| called Rick's and you answered. We talked for a few and | agreed to loan you some
money but you had to meet me in Kingston but | couldn't be there till iate. | did get to the
lake about nine p.m., and | had {Beth] from hilltop with me. You remember, short bionde
hair, a hundred and ten pounds, five foot three. So we rode over to the liquor store, and |
went in wearing a black pair of jogging pants and a tee shirt. We got back to your car,
and you and | talked for a while. About 10:30 you took off for home and we said we was
headed for Chattanooga. That's all you know. You swear you don't think 1 was in any
rage. | was getting Beth and leaving Sherry and her family behind. That's short and
sweet and no confusion. i'li make it up to you tenfold when i get out of here.

Now, ['ve not given Ron your name vyet but I'm going to this week. The only way you can

- -get.in trouble doing this.is-.change your story.after you give.it. That is.absolutely the.oniy
bay and off your ass. I've got everything covered for you, butfor sure this is-the story |
want you to use. This way there-is nothing funny going on.

West said that she never offered to help with the Defendant, although she willingly wrote
letters to him.

Dinnah Angel Moses, a special agent forensic scientist with the TBI, was accepted as an
expert in the field of firearms identification. Agent Moses testified that she compared the
nine .22 caliber sheli casings collected from the Goodman's home and determined that all
nine of these casings were fired from the same firearm.

The autopsy results showed that Stanley and Terry Sue Goodman each suffered four
gunshot weunds to the face, which caused their deaths. With regard to the timing.of the
Goodman killings, Agent Charles Scott with the TBI testified that it took two to two and a
half hours to drive from the Defendant's apartment in Cleveland, Tennessee to the
Goodman's home in Huntsville, Tennessee. Law enforcement officers found in the
Defendant's car at his residence a Dollar General Store receipt for a sweatshirt and
sweatpants that were purchased at 2:37 p.m. on May 20, 2000.

Tinnie Crumley's January 4, 2022 deposition was presented by the State at the
Defendant's trial in lieu of her testimony. Crumley stated that she worked at Dollar General
Store in 2000 and that the store's records showed that a sweatshirt and sweatpants were
purchased at that store on May 20, 2000. Crumley recalled a man purchasing a black
sweatshirt and sweatpants on that date, and when she told him that he was going to “burn
up” in those clothes because it was summertime, the man replied that he was “going
camping.” Crumley confirmed that the Dollar General receipt found in the Defendant's car
showed that the sweatshirt and sweatpants had been purchased from the store where she
worked. She acknowledged that although she was shown a lineup in this case, she was
unable to identify anyone as the man who purchased the sweatshirt and sweatpants on

May 20, 2000. \§\C6
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A. Wayne Carter, an attorney with the public defender's office who represented the

Defendant in 2002, testified that BG signed an affidavit shortly after the killings, stating that |

the sexual abuse allegations BG made against the Defendant were false and that someone
had encouraged her to concoct this story about the Defendant. On cross-examination,
Carter acknowledged that because BG was a child at the time, an adult would have had to
bring her to his office, although he did not recall the identity of this adult. Carter
acknowledged that it was not uncommon for children to recant their statements and that a
recantation did not necessarily mean that the abuse did not occur.

The Defendant testified on his own behalf at trial. He claimed that when BG's sexual abuse
allegations were referred to DCS in 2000, he did not blame Stanley and Terri Sue
Goodman but blamed Sherry Farmer's sister, mother, and father. The Defendant claimed
that his statement to Farmer that he would “much rather go to jail for a murder charge than
... child molestation” was not a threat but a recognitiop of how child molesters were treated

in prison.

The Defendant stated that on May 20, 2000, he had a conversation with Preston Adams.
The Defendant then asked Danny Mason at The Muffler Shop if he still had the .22 rifle,
and Mason agreed to let the Defendant use it. The Defendant said he picked up Adams
around 2:00 p.m. that day, and they stopped at the Dollar General store. Adams went
inside briefly and came out carrying a couple of bags containing dark clothing. The
Defendant and Adams then went to a house where Adams purchased drugs and then the
Defendant dropped off Adams at home. The Defendant said he went back to The Muffler
Shop until Sherry Farmer, his wife, called, and he left to pick up Farmer at work. After
picking her up, the Defendant said he confronted Farmer about a potential affair between
her and Adams, which caused them to argue. The Defendant and Farmer returned home,
and then the Defendant left around 4:00 or 4:30 p.m. and went back to The Muffler Shop to
talk to Mason. The Defendant and Mason drove to Mason's mother's home to get the .22
rifle, and the Defendant told Mason to put the rifle in the trunk of the Defendant's car. Once
the Defendant returned home, he tried to get Farmer to go with him to Atlanta for the
purpose of locating Molly Wimpey, the woman who was the mother of his children. The
Defendant said he told Farmer he knew about “the plan” and that she was “a freaking fool.”
He also told Farmer that the rifle was in the trunk of his car. The Defendant then stated that
he “didn't think [Farmer and Adams] would do it,” and he “begged her not to go.” The
Defendant said that Farmer dropped him back to The Muffler Shop around 7:30 or 8:00
p.m. before Farmer took their car to meet Adams.

The Defendant then stated that he took several Xanax and started drinking beer and
smoking marijuana with some of the guys at The Muffler Shop. Because Mason and his
girifriend had already left, the Defendant did not have a ride, so he walked to the Hilltop
Bar, which was between The Muffler Shop and his home. The Defendant got to the bar
around 10:15 p.m. and took some more Xanax pills. He said he began causing trouble at
the bar, so he was asked to leave. The Defendant said he then walked home, arriving there
around 11:00 or 11:30 p.m. He said that there was no one home and no cars, including his
car, in the driveway when got home, and he “crashed on the couch” untit 11:00 a.m. the
next morning when Farmer woke him up. The Defendant said he and Farmer went over to
Mason's home “trying to find out what he wanted,” and Mason asked him “what happened,”

A S
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R } and the Defendant did not respond because he did not know what had happened. He

noted the dark clothes that Adams had purchased the day before were no longer in the

back seat of his car. While at Mason's home, they decided to get some breakfast at

Denny's. The Defendant said he rode with Mason, and they discussed Mason's giving him

the .22 rifle. The Defendant told Mason that he did not know the location of thisrifle, that he

did not know anything about what happened, and that Mason “needed to keep his mouth
shut” because if “this [went] bad, it could be real bad.” The Defendant denied telling Mason
on the way to Denny's that he killed anyone and claimed he said he “didn't know.” The
Defendant also denied telling Mason in the restroom of Denny's that he killed someone;
instead, he claimed that he and Mason never went to the restroom together. The
Defendant said that after they ate, they went to The Muffler Shop, and the Defendant talked
Mason into selling him two tires for Farmer's Camaro. While there, he popped the trunk to
his car, realized that the rifle was no longer there, and put the two tires in the trunk.

"T!& f‘e 35-:3 tsa‘d ha later contacted Datactive Wade Chambaers at the Scott f‘enntv
Sheriff's Office, to !d him he knew that the Goodmans had been shot and that law
enforcement was tooking for. h«m, and then offeréd his assistance. The Defendant’
acknowledged that he provided the .227ifle to Fafmér and Adams s¢ they ‘could kill ‘h“
Goodmans and admitted he took Adams “to the dollar store and heiped him prepare, more
or less.” The Defendant said that he made several statements that were different from the
testimony he had just given because he was afraid that if he said he put the 22 rifle in the
car for Farmer and Adams and helped them, then the Defendant would also “go to prison.”
The Defendant stated that he was “the only one paying for this” but he was “not the only
one responsible” and that he had already served twenty-one and half years, including
thirteen years in isolation. The Defendant claimed that he never went to Scott County that
night, never went inside the Goodmans’ home, and never shot the Goodmans.

Eb

" On cross-examination, the Defendant admitted that he had been convicted of two counts of
theft in Scott County and that he had not conducted himself with honesty when he
committed those crimes. The Defendant aiso acknowledged that he had not been honiest
when he committed the one count of forgery and three counts of burglary in Georgia, of
which he was also convicted. The Defendant denied telling Tinnie Crumley at the Doliar
General Store that he was going camping on May 20, 2000, and claimed that he had never
seen Crumley before she was deposed. He acknowledged that he showed Crumley a
photograph of Adams at her deposition with the hope that she would say that Adams
purchased the sweatshirt and sweatpants that day. The Defendant acknowledged this was
the first time he had publicly blamed Preston Adams for killing the Goodmans.

The Defendant denied sexually abusing BG and claimed BG was told to make these

T allegations by her grandparents and Stanley Goodman. He also denied telling BG that he

would kill her father if she disclosed the abuse. The Defendant acknowledged that both BG

and BS testified that they heard him say, “Open your mouth and put it in your mouth.”

However, he claimed that BG and BS conspired against him. The Defendant also denied

telling Christy Swallows that Stanley Goodman had lied about the allegations that he had

sexually abused BG and that the Defendant was going to “kill him for this.” He also denied \D
telling Christy Swallows that he blew Stanley and Terri Sue Goodman “full of holes.” The v’
Defendant later acknowledged that he may have made some threatening statements ¥
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regarding Stanley Goodman because Goodman had recorded BG's statement regarding
the sexual abuse. i

The Defendant denied that Detective Alvarez told him that Stanley Goodman was coming
on May 22, 2000, to petition for custody of the children. In addition, the Defendant denied
telling Preston Adams, “Stanley Goodman initiated a child sex abuse charge [against him)
and is coming to Cleveland the first of the week, and I'm not going to let him come before |
take care of it.” The Defendant also denied telling Danny Mason and Sherry Farmer that he
was going to Scott County to “take care of stuff” or “take care of business.”

The Defendant acknowledged that the condition of all nine shell casings recovered in this
case were consistent with them being fired from a semi-automatic weapon, which was
consistent with the rifle Danny Mason said he gave the Defendant. He also admitted that
BG told her teacher, Carrie Trew, that he had been sexually abusing BG on May 16, 2000,
and that the Stanley and Terri Sue Goodman were killed only four days later on May 20,
2000. The Defendant also acknowledged asking Hilary Cooper to be his alibi and admitted
that he lied to her “over and over” so she would help him. He claimed that someone named
“Tina" was going to be his alibi, but his attorneys did not find her until a year after his first
trial, and then Tina passed away.

At the conclusion of the Defendant's retrial, the jury convicted him as charged of two counts
of first degree premeditated murder, and the Defendant received consecutive life
sentences without parole for each conviction. Thereafter, the Defendant timely filed a
motion for new trial and amended motion, arguing in pertinent part that the trial court erred
in denying his request for self-representation and erred in admitting testimony regarding
the allegations of his sexual abuse of BG. Following the trial court's denial of these
motions, the Defendant timely filed a notice of appeal.

ANALYSIS
I. Motion to Waive Counsel. The Defendant argues that the trial court erred in denying his
right to self-representation, as guaranteed by the Sixth Amendment to the United States
Constitution and article |, section 9 of the Tennessee Constitution. He asserts that the trial
court erred in denying his motion to waive counsel without a hearing, in finding that the
Defendant was not capable of representing himself without making any other findings, and
in not inquiring into why the Defendant wanted to represent himself. The Defendant claims
that the court's finding that he was not capable of representing himself was “far from a
proper justification” to deny his request for self-representation and maintains that “the
procedural history of this case shows that [he] was more than capable of representing
himself in various complicated proceedings.” The Defendant also contends that because
he timely filed his waiver of counsel, asserted his right to self-representation clearly and
unequivocally, and knowingly and intelligently waived his right to counsel, his case should
be remanded for a new trial, where he should be afforded the opportunity to represent
himself. In response, the State asserts that the trial court properly denied the Defendant's
motion to waive counsel, insisting that the Defendant never properly invoked his right of
self-representation because he failed to make a clear and unequivocal waiver of the right to
counsel. We conclude that the trial court did not err in denying the Defendant's motion to
waive counsel because the Defendant failed to clearly and unequivocally assert his right to
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. self-representation and because the record shows the Defendant did not genuinely want to

represent himself and was simply manipulating the judicial process to obtain a attorney of
his choosirig or to delay trial.

Initially, we recognize that a criminal defendant has not only the right to be represented by
counsel but also the right to self-representation. U.S. Const-amend. VI; Tenn: Const:-art.-|,
§ 9; see State v. Hester, 324 S.W.3d 1, 30 (Tenn. 2010); Tenn. R. Crim. P. 44(a) ("Every
indigent defendant is entitied to have assigned counsel in all matters necessary to the
defense and at every stage of the proceedings, unless the defendant waives counsel.”).
The right to counsel and the right to self-representation are alternative rights, with the
defendant able to assert one or the other but not both. Lovin v. State, 286 S.W.3d 275, 284
(Tenn. 2609). The right of self-representation exists “ ‘despite the fact that its exercise will
almost surely result in detriment to both the defendant and the administration of justice.””
State v. McMiiler, No. £2015-01597-CCA-R3-CD, 2016 WL 3947878, at™3 (Tenn. Crifn,
“App July’ 1R ’)f"!ﬂ\ (m 1oting- Qtnfp A an7 RRR“P ?d 1?'% 177 {Wash Ct ADB 1978“

.1-.- g ) ) AR,

'Th_e_'l_sfsue of whether a-defendant has exercised: is- nght of self-representatlan and has--
simult aneously waived-his- noht to counse! is-a-mixed. questton .of law.and fact that this..
court reviews de novo, accompanied by a presumption that the trial court’s factualfi ndings
are correct. Hester, 324 S.W.3d at 29-30. “An error in denying the exercise of the right to
seif-representation is a structural constitutional error not amenable to harmless error review
and requires automatic reversal when it occurs.” id. at 30 (cmng State v. Rodriguez, 254

S.W.3d 361, 371 (Tenn. 2008)).

In order to exercise the right of self-representation, a defendant must waive his right to
counsel, and this waiver may occur at any stage of the proceedings. Id. However, “[clourts
should indulge every presumption against waiver of the right to counsel.” Lovin, 286 '
5.W.3d at 287 n.15 (citing Brewer v. Wiiliams, 430 U.S. 387, 404 (1977); State v. Woitel,
660 S.E.2d 183, 185 (N.C. Ct. App. 2008); Williams v. State, 252 S.W.3d 353, 356 (Tex.
Crim, App. 2008); State v, Vermillion, 51 P.3d 188, 192-93 (Wash. Ct. App. 2002)). Courts
have typically “assigned a constitutional primacy to the right to counsel over the right of
self-representation.” Hester, 324 S.W.3d at 30. “ [ijtis clear that it is representation by
counsel that is the standard, not the exception.’” id. (quoting Martinez v. Court of Appeal of
Cal., 528 U.S. 152, 161 (2000)).

in order to exercise the right of self-representation, “(1) a defendant must make the request

in a timely manner; (2) the assertion of the right of self-representation must be clear and
unequivocal; and (3) the assertion of the right of self-representation must reflect a knowing

and intelligent waiver of the right to counsel.” Id. at 30-31 (citing State v. McCary, 119

. S.W.3d 226, 256 (Tenn. Crim. App. 2003); State v. Herrod, 754 S.W.2d 627, 629-30 (Tenn.

. Crim. App. 1988); United States v. Bush, 404 F.3d 263, 271 (4th Cir. 2005); United States v.
Mackovich, 209 F.3d 1227, 1236 (10th Cir. 2000); W. Mark Ward, Tennessee Criminal Trial

Practice § 8:4, at 220 (2009)). “Before accepting a waiver of counsel,” the trial court must

“advise the accused in open court of the right to the aid of counsel at every stage of the
proceedings” and must “determine whether there has been a competent and intelligent (}\
waiver of such right by inquiring into the background, experience, and conduct of the v \
accused, and other appropriate matters.” Tenn. R. Crim. P. 44(b)(1)(A), (B) (emphasis )
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., Y added). The defendant's waiver of the right to counsel must be in writing and must be
included in the record. Tenn. R. Crim. P. 44(b)(2), (b)(3).

However, “[t]he right of self-representation is not absolute.” Hester, 324 S.W.3d at 31 (citing
Indiana v. Edwards, 554 U.S. 164, 171 (2008)). Even if a defendant's invocation of the right
of self-representation meets the aforementioned requirements, “the effectiveness of the
defendant's invocation and waiver is not a foregone conclusion.” Id. Notably, there is no
right of self-representation when a defendant “seeks to abuse the dignity of the courtroom
or to engage in serious obstructionist misconduct.” Id. (citing Edwards, 554 U.S. at 171). In
other words, defendants are not allowed to use the right of self-representation “ ‘as a tactic
for delay, for disruption, for distortion of the system, or for manipulation of the trial process.’
" Id. (quoting United States v. Mosley, 607 F.3d 555, 558 (8th Cir. 2010)). “A court may deny
a manipulative request for self-representation, distinguishing between a genuine desire to
invoke a right of self-representation and a manipulative effort to frustrate the judicial
process.” Id. at 33 (citations omitted).

“[T]he competence that is required of a defendant seeking to waive his right to counsel is
the competence to waive the right, not the competence to represent himself.” Godinez v.
Moran, 509 U.S. 389, 389 (1993) (footnote omitted). “[A] criminal defendant's ability to
represent himself [or herself] has no bearing upon his [or her] competence to choose self-
representation.” [d. at 400 (footnote omitted). Hester explained:

A trial court may properly conclude that a defendant is likely to be
incompetent and ineffective as an advocate in his or her own defense and
that the defendant lacks important knowledge about substantive and
procedural law; however, these conclusions, without more, do not render
the defendant incompetent or unable to waive the right to counsel.

324 S.W.3d at 32. This is because “[d]eficiencies in legal skills and legal knowledge do not
deprive a person of his or her right to seif-representation.” Id

In State v. Hester, the trial court declined to allow Hester to represent himself. Id. at 28-29.
On appeal, the Tennessee Supreme Court held that while the trial court's concerns about
Hester's lack of knowledge of the law and lack of competence as a communicator and
advocate did not support the denial of the defendant's request to represent himself, the trial
court's finding that Hester was attempting to manipulate the judicial system did provide
adequate support for the trial court's denial of the request for self-representation. id. at 33.
After detailing the trial court's ruling concerning this denial, the Tennessee Supreme Court
.. held that it understood this ruling as reflecting its findings that Hester “was trying to -
manipulate the process to obtain a new lawyer or to have [his former lead attorney]
reappointed as lead counsel” and that Hester “did not have a genuine desire or intent to
represent himself at trial.” Id.

In this case, at the pretrial hearing on the motion to substitute counsel, the Defendant : ] 3
stated, “Your Honor, | filed @ motion to substitute counsel, and | wanted to make it clear that ' P\
I'm not asking to go pro se.” The Defendant added that “[a]t this stage in the proceedings,”
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he needed “experienced trial counsel.” He claimed that current trial counsel had
erroneously informed him that his attorneys at his first trial failed to impeach Preston
Adams with Adams' numerous convictions. The State countered that at the time of the
Defendant's first trial, Adams did not have any convictions that would have been admissible
for the purposes of |mpeachment although Adams received “some convictions later on
The Defendant said he had trusted trial counsel's claim that there was |mpeachment
evidence available against Adams, even though he never asked to see the convictions.

- The Defendant said he later testified under oath that he had seen Adams’ convictions, and

when the State argued that there was no available impeachment evidence against Adams,
the Defendant said it made him “look like a liar” and “upset” him.

The Defendant also claimed that current trial counsel was unable to explain why Adams’
rent receipts were important. He claimed that Adams had “built his statement that [the
Defendant] confessed to him at a location that [Adams] didn't even live in until 2 month’

- aﬂar fthe Qefendanﬂ wag incarcerated " The Defendant asserted that-even though current--

trial counsel knew that the new mvest:gator would. not. know anythmg about Adams’ rent
receipts because they were found by the old. xnveqturator, tHal counsel asked the new
investigator about the fent receipts anyway. The Deféndant argued that current trial
counsel could have called the lady who gave Adams’ rent receipts to the oid mvestlgator
but counsel refused to do so. The Defendant asserted that he did not trust current trial
counsel and did not have “any confidence in his work.”

The Defendant additionally argued that current trial counsel and the State were bound by
the Tennessee Supreme Court's prior ruling on the Rule 404(b) issue regarding allegations
that he sexuaily abused BG. The Defendant claimed that current trial counsel should have
filed a Rule 12 motion to strike this evidence on retrial, and then should have appealed the
trial court's denial of this motion, because the Tennessee Supreme Court had already held
that regardless of the veracity of BG's allegations that the Defendant sexually abused her,
this evidence was “overly prejudicial.” The Defendant maintained that current trial counsel
did not have “enough experience to handie a case like this” and that even though triai
counsel couid have caiied witnesses to counter the evidence that the sexual abuse
occurred, he failed to do so. When the trial court noted that the Defendant was free to call
these witnesses at his new trial, the Defendant replied, “Absolutely.” The Defendant then
asserted, “But that's after the child rape is already in, and that's what we're trying to
prevent. We're trying to prevent the prejudice that got this case remanded the first time.”
The Defendant then said he did not “feel comfortable with [current trial counsel] as [his]
lead attorney in this case.” '

The State asserted that it believed current trial counsel had properly handled the Rule
404(b) issue by having a Rule 404(b) hearing prior to the new trial. The State also argued
that although the Defendant claimed the Tennessee Supreme Court held that the “child sex
abuse [wa]s overly prejudicial,” that court actually held that “the hearsay testimony of Hope
Tharp was overly prejudicial” but that admission of this evidence “wasn't grounds for
overturning the case.” Consequently, the State argued that there was “no precedent that
had to be upheld on remand.” The State then added:

N
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What the State brought before the Court, and what [Defendant's current trial
counsel] appropriately responded to and defended against, was the
testimony of the actual children, which is not the same as hearsay
testimony through Hope Tharp [that was presented at the Defendant's first
trial]. It's not an issue that had been previously ... determined by Justice
Wade [in the Tennessee Supreme Court opinion], and we do believe that it
was dealt with in an appropriate manner and that [Defendant's trial counsel]
did not demonstrate any lack of appropriate assistance of counsel.

The Defendant countered that he pursued a “shotgun” strategy of the Rule 404(b) issue on
appeal and that “Justice Wade ruled on each individual issue that [he] brought.” He said
that in the end, the ruling that got his sentences reversed and his case remanded was that
the evidence of the sexual abuse of BG was “overly prejudicial.” He noted that Justice
Wade ruled that “there was all kinds of other evidence to show motive and that the details
of this child rape stuff was absolutely cumulative.” Defendant's trial counsel stated that
because the Defendant had testified that trial counsel “lied to him” and that he did not trust
him, it had put him “in a predicament ethically to continue [his] representation[.]’ However,
trial counsel said that he was “not asking to be removed” and that he would do whatever
the court asked [him] to do.

The trial court noted, “[l}f counsel were allowed to withdraw every time that his client said
he was being dishonest or lying to him, | think it would be very difficult to obtain appointed
counsel in a lot of cases.” The court also remarked that it was “significant the number of
appointed counsel that [the Defendant] had in the past[,]" which was highlighted in the
State's response to the Defendant's motion and was based on the record in this case. The
Defendant replied that the State's response was “talking about [his] numerous previous
lawyers and the fact that [he] just kept getting morons [appointed to him] before [his] post-
conviction.” The Defendant claimed that even though his previous attorneys were telling
him that his issues were not winnable, he “was able to win several constitutional violations.” g
When the trial court asked if current trial counse! was the Defendant's “latest moron,” the
Defendant said, “No, I'am not. That's not what I'm saying at all.” The Defendant added:

I know I've [gone] through a bunch of attorneys. I'm not denying that. But |
have ultimately gotten relief. Every time this case has left Scott County and
I've gotlten] to the appeliate court, I've had lawyers [who] were capable of
getting me relief. | know a good lawyer. | know someone [who} can cross-
examine witnesses. | can watch them in the courtroom a couple of times. |
know if they're going to be effective or not. | mean, you do too. ... And a
hundred and eighty-five students graduate law school: Somebody's number
L one; somebody's number three hundred and eighty-five, you know. | don't
‘want the three hundred and eighty-fifth guy. Just because he's qualified and 6/
he's got papers saying he's an attorney doesn't make him an experienced \ .,\\ \
trial attorney.
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The Defendant asserted that the State had “no direct evidence” against him and that he
needed an attorney who knew when witnesses were lying. He said that at the recent Rule
404(b) hearing, BG and BS contradicted their previous statements and “their stories were
so similar” that they had to have been a result of “collusion[,]” but current trial counsel
never pointed this out. The Defendant said he needed “a trial attorney that ... as soon as
one of these witnesses tell[s] a lie they can be right on top of it” and that was “not the case
with the cross-examinations [he had] seen with [current trial counsel].”

The trial court recalled that when it was first designated to hear this case it had been very
difficult to find an attorney to represent the Defendant because he had been previously
represented by so many of the district's defense attorneys. The court noted that
Defendant's current trial counsel, who was a criminal defense attorney from Sparta,
Tennessee, a couple hour's drive from the courthouse, was ultimately appointed to
represent the Defendant, and that Defendant was now asking to substitute another
Stiofay 16t trial cotnsel. Thecourt alse recognized that the Defendant-had-justtold-the - -
court that he did-“not want to proceed pro se” and instead wanted “experieniced trial
counsel” The court remarked that the Defendant had come into court two weeks prior and
informed the court that he could “make a bond of two hundred thousand dollars or so” and
that if the Defendant was “capable of making a bond like that,” he might “want to consider
hiring an attorney to represent” him, but that if the Defendant hired counsei, he needed to
be ready to go to trial in January. The trial court also recognized that the Befendant's
issues with current trial counsel arose after he lost the motions concerning the admission of
Preston Adams’ testimony from the Defendant's first trial and the Rule 404(b) evidence.
The court held that the Defendant was “not entitled to relitigate those motions[.J" which it
felt had been decided correctly and which the Defendant was free to raise on direct appeai
if he wished.

Citing State v, Carruthers 35 S.W.3d 516, 546 (Tenn. 2000), the trial court asserted that
the Defendant did not have the right to appointed counsel of his choosing. The court also
found that the complaints the Defendant had with current triai counsei were very similar to
the complaints he had made regarding his other eleven attorneys, most of whom he had
filed a complaint against with the Board of Professional Responsibility and/or had argued
that they had provided him with ineffective assistance of counsel. The trial court asserted
that if the Defendant continued to make attacks upon current trial counsel he might “forfeit
[his] right to be represented by an attorney in this case.” The court then made the following
findings about the Defendant:

You stated earlier that you wanted an attorney to represent you, and you
should have an attorney representing you. You're uneducated in the law and
you have no ability ... to represent yourself .... But you need to keep in mind
that if you continue—that your conduct in the future could result in a waiver
or forfeiture of your right to counsel. '
The court then referenced the holding in Carruthers that “a ﬁnding of forfeiture is - ‘\\ \lﬂ
appropriate only where a defendant egregiously manipulates the constitutional right to
counsel so as to delay, disrupt, or prevent the orderly administration of justice” and that
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- should be made and such a finding will be sustained, even if the defendant is charged with
a capital offense.” Id. at 550. The court then warned the Defendant that he could forfeit his
right to counsel if he engaged in conduct that appeared to be “an effort to manipulate or
delay the trial of the case or to disrupt it.”

Thereatfter, the trial court denied the motion to substitute counsel, stating that current trial
counsel was a “highly competent attorney who ha[d] zealously represented [the
Defendant].” It noted that the Defendant's motion was related to “two or three motions upon
which [trial counsel] did not prevail” and that the court was satisfied that its rulings on those
motions were correct. The trial court also said, “I've seen nothing whatsoever about [trial
counsel]'s performance as a lawyer which would make him ineffective in his representation

of you[.]”

When the court asked the State to prepare an order denying the Defendant motion to
substitute counsel, the following exchange occurred:

The Defendant: Your Honor, | have a subsequent motion I'd like to file with the [clourt
right now, if you don't mind.

The Court: | do mind. You're represented [by counsel]—
The Defendant: It's actually a waiver of counsel, Your Honor.

The Court: I'm not going to accept it, [Defendant]. You're not capable of representing
yourself. You told me earlier at the outset you did not want to proceed pro se. You said
you wanted experienced trial counsel, which | think you have. I'm not going to accept
your waiver. You may file it and put that in the record. .

If the State would please when preparing the order ... also prepare one rejecting his
waiver [of counsel].

At the motion for new trial hearing, the trial court concluded that although the pretrial
motions “did not turn out the way the [D]efendant wanted,” Defendant's trial counsel “was
competent” and had provided “effective assistance of counsel.” The court also noted the
Defendant's extensive “history of attacking his appointed defense counsel,” stating:

Of the eleven previous attorneys ... who have been appointed to represent

the [Dlefendant in various stages of this case, [the Defendant] has accused

seven of them of rendering ineffective assistance and [has] filed B[oard of

Professional Responsibility] complaints against at least two. The

[Dlefendant has the right to appointed counsel but not the right to choose
“counsel. The [D]efendant is not entitled to a meaningful relationship with his

defense attorney. The [c]ourt found those facts existed then. They exist \/\

today. . \\

The trial court then considered the Defendant's claim that it was error for the court to deny

the Defendant's pretrial motion for self-representation:
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The [c]ourt found the [D]efendant is not competent to represent himself in a case in
which he is charged with two counts of first degree murder where the State is seeking a
sentence of life without the possibility of parole. Secondly, [trial counsel] is competent
and has provided the effective assistance of counsel.

[Defendant], in short, the [clourt found at that time and finds today that ybu are not
competent to represent yourself in a case of this nature involving two homicides. You
have no legal training other than what you may have picked up on your own, and you've
shown no reason to allow you to represent yourself. | think we discussed the possibility

- of elbow counsel. | also think you eventually decided you wanted [trial counsel] to
represent you. But be that as it may, the [c]ourt found you were not competent to
represent yourself in a case of this nature.

Here, the Defendant argues that the trial court never determined whether he was making a
manipulative effort to frustrate the judicial process or was making a genuine desireto
invoke his righit of seif-representation because the trial court immediately-denied-the. -
Defendant's waiver of counsel as it was being- filed with the clerk in cpen-court. He adds
that although he timely filed this waiver, asserted his nght to self-representation clearly and
unequivocally, and knowingly and intelligently waived his right fo counsel, {ne trial court (1)
never conducted an inguiry into the genuine nature of his request, (2) never made a proper
finding as to why it was denying the Defendant's request, and (3) failed to conduct a review
of the requirements of the motion. Instead, he claims the trial court “forced [him] to be
represented by counsel that he believed lied to him.” The Defendant asserts that unlike the
record in Hester, which showed manipulative and retaliatory tactics by the accused, there is
no such record in his case. Consequently, the Defendant argues that his case should be
remanded for a'new trial, thereby affording him the proper opportunity of self-
representation as guaranteed by the United States Constitution and the Tennessee
Constitution. ' ‘ -

Before determining this issue, we must first consider the Defendant's November 7, 2023

pro se motion to supplement the appellate record with his motion to waive counsel as well

as the State's December 8, 2023 motion to strike the Defendant's motion to supplement the
record. At the time the Defendant filed this motion to supplement, the Defendant was, and
continues to be, represented by counsel. It is well established that this court may not

consider any pro se filing by a defendant while the defendant is repreéented by counsel.

State v. Smith, 492 S.W.3d 224, 242 (Tenn. 2016) (“{A] defendant may not proceed pro se

while simultaneously represented by counsel.”); State v. Muse, 637 S.W.2d 468, 470 (Tenn.

Crim. App. 1982) (stating that a defendant may not file pro se motions while represented by
counsel). On January 4, 2024, the Defendant changed his tactic and filed, with the

assistance of his counsel, a motion to correct or supplement the record with the motion to

waive counsel. We conclude that there is absolutely no need to supplement the record in

order to determine whether the trial court erred in denying the Defendant's right to self-
representation. Tennessee Rule of Criminal Procedure 44 makes it clear that a written

waiver of the right to counsel is only required when a trial court permits the defendant to

proceed pro se. See Tenn. R. Crim. P. 44(b)(2), (b)(3). Therefore, “[tlhere is no requirement " [)\ lg
that the request for permission to waive the right to counsel and proceed pro se be in -
writing.” State v. Alderson, No. M2015-01395-CCA-R3-CD, 2016 WL 5543266, at *8 (Tenn.
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Crim. App. Sept. 29, 2016) (citing State v. Hessmer, No. M2012-01079-CCA-R9-CD, 2013
WL 1249022, at *2 (Tenn. Crim. App. Mar. 28, 2013) (rejecting the State's claim that failure
to include a written waiver of the right to counsel waived the claim to self-representation
and reversing the trial court's denial of the motion to proceed pro se)). In this case, the
Defendant first filed a motion to substitute counsel, which the trial court denied. The
Defendant then requested that he be allowed to assert his right of self-representation,
which the trial court also denied. Because the Defendant “was not required to introduce a
written waiver of the right to counsel when the trial court ... determined that he would not be
permitted to waive the right to counsel,” we do not find the absence of a written waiver in
the record “to be dispositive[,]" and accordingly deny the motion to supplement the record.
See id.

Initially, we conclude that the Defendant's request for self-representation was not clear and
unequivocal, as is required. The Defendant spent the majority of the hearing on his motion
to substitute counsel arguing that he needed an experienced trial attorney to represent him
in this case. He specifically asserted that he was “not asking to go pro se” but instead
wanted “substitute counsel.” In discussing some of his issues with trial counsel, the
Defendant said that he needed to have an attorney who, “as soon as one of these
witnesses tell[s] a lie, they can be right on top of it,” and he claimed this was “‘just not the
case with the cross-examinations that [he had] seen with [current trial counsel].” With the
exception of the very end of the motion hearing, the Defendant consistently stated that he
did not want to proceed pro se because he understood that he needed an attorney to
represent him and that he merely wanted “experienced trial counsel” to assist him in this
difficult case. It was only after the trial court denied his motion to substitute counsel that the
Defendant made his “last-minute” motion to waive counsel so he could assert his right of
self-representation. The trial court, in denying this waiver motion, referenced the
Defendant's earlier statements that he needed an attorney to represent him in his complex
case. Thereafter, the Defendant never informed the trial court that he was no longer
concerned about proceeding pro se in this case and that he no longer felt he needed the
assistance of an experiénced lawyer at trial. While this court acknowledges that a
defendant may make a motion to proceed pro se after a motion to substitute counsel is
denied, we agree with the State that the Defendant's one-sentence request to'proceed pro
se, without more, is not enough to unequivocally distance himself from his comments
earlier in the hearing. Accordingly, we can easily conclude that the Defendant request for
self-representation was not clear and unequivocal.

Moreover, the record clearly shows that the Defendant madé his request for self-
representation, not because he had a genuine desire to represent himself, but because he
wanted to obtain an attorney of his choosing or delay trial. During the Defendant's motion
to substitute counsel, the trial court observed that the Defendant was on his twelfth
attorney and that the Defendant had made similar complaints about his previous attorneys.
The court then warned the Defendant about engaging in conduct that appears to be “an
effort to manipulate or delay the trial of the case or to disrupt it[.]” While the trial court did
not explicitly find that the Defendant was manipulating the judicial process by filing his
motion to substitute counsel, the court warned him about this type of conduct.
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bvl’After the trial court denied the Defendant's motion to substitute, the Defendant immediately
made his last-minute motion to waive counsel. We conclude that the timing of this waiver
motion, the trial court's concerns about the Defendant's abusing the judicial process, and
the Defendant's repeated claims throughout the motion hearing that he needed counsel but
wanted a different attorney to represent him indicates that the Defendant did not have a
genuine desire to assert his right to self-representation and was simply using the motion to
waive counsel in an attempt to obtain an attorney of his choosing or to delay his trial.

We acknowledge that defendants “are free to seek to invoke a right of self-representation

- as an alternative should their request for the appointment of a different attorney be denied.”
Hester, 324 ‘S.W.Sd at 33. However, in this case, the record shows that the Defendant was
simply manipulating the judicial process in order to have an attorney of his choosing. Cf.
Carruthers, 35 S.W.3d at 546 (noting that the right to counsel “does not include the right to
appointment of counsel of choice, or to special rappart, confiderice, or even a meaningful
relationshipwith -apnointed counsel”). “Disingenuous invocations of the right-of self-- - ...
representétién-'tha’t are'.désigné"d,to.manipulété the judicial process constitute‘an improper
tactic by a defendant and are not entitled to siiccedd.” Hestér, 324 S.W.3d at 33 (¢iting -
United Statés v. Weilty, 674 F.2d 185, 187 (3d Cir. 1982)). We also recognize ‘th’at"“’{a}'éo‘un
may deny a manipulative request for self-representation, distinguishing between a genuine
desire to invoke a right of self-representation and a manipuiative effort to frustrate the
judicial process.” Id. {citing United States v.Bush, 404 F.3d 263, 271 {4th Cir. 2005); United
States v. Frazier-El, 204 F.3d 553, 560 (4th Cir. 2000); Edwards v. Commonwealth, 644
S.E.2d 396, 400 (Va. Ct. App. 2007); People v. Marshall, 931 P.2d 262, 272 (Cal. 1997)).
The record in this case clearly shows that the Defendant did not genuinely wish to
represent himself and was only making this request io have an attorney of his choosing or
to delay his trial, which is reflected in the trial court's findings. See id. at 34. We, like the
Hester court, “are wary of creating incentives for defendants to use a request for self-
representation as a subterfuge when they iack a genuine desire or intent to represent
themselves.” 1d. Accordingly, we conclude that the Defendant is not entitled to relief on this
issue.

Il. Admission of Prior Bad Act Evidence. The Defendant also argues that the trial court
abused its discretion in allowing the State to introduce evidence through several witnesses
that the Defendant sexually abused BG, the daughter of victim Stanley Goodman, thereby
providing a motive for the Defendant to kill the Goodmans. Although the Defendant
concedes that the trial court substantially complied with the procedures required under
Rule 404(b), he argues that the court “disregarded” the Tennessee Supreme Court's
opinion from his first appeal and claims that just as in his first trial, the details of his
“alleged sexual abuse” of BG should have been excluded under Rule 403 because “unfair
prejudice substantially outweighed any probative effect.” See Sexton, 368 S.W.3d at 400-
09. The Defendant asserts that on retrial, despite the defense's objection, “the State
presented testimony at trial through multiple witnesses that went into great detail of the
sexual misconduct of the [Djefendant” and that “[jjust as in [his] original trial ..., the

recitation of the specific details of the alleged sexual abuse should have been excluded 8 g )
under Rule 403[,] as the amount of unfair prejudice substantially outweighed any probative /%
effect.” ‘
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:i -> In response, the State asserts that the evidence at issue established that the Defendant
told BG he would kill her father if she revealed the sexual abuse, that BG later revealed the
sexual abuse to her father, that the Defendant discovered BG's revelation, and that less
than one week later, BG's father and step-mother were murdered. The State pursued a
theory at trial that the Defendant killed BG's father and step-mother in retaliation after BG
told her father that the Defendant sexually abused her. Consequently, the State argues that
the evidence of sexual abuse "was highly probative of motive and carried little danger of
unfair prejudice.” The State also asserts that although establishing the Defendant's motive
to commit the killings was not required, it was impoﬁant evidence because there was little
physical or direct evidence presented at trial. The State also contends that while it “had
compelling evidence from multiple witnesses” that the Defendant had confessed to these
crimes, “the jury might have been skeptical” of this evidence “if there was no explanation as
to why {the] Defendant might have killed Stanley and Terri Sue Goodman.” Although this is
an extremely close issue, we conclude that the trial court did not abuse its discretion in
admitting evidence that the Defendant sexually abused BG and then told BG that he would
kill her father if she revealed this abuse. Nevertheless, ‘even if the trial court erred in
admitting this evidence in the Defendant's retrial, we can easily conclude that this error was
harmless in light of the overwhelming evidence of the Defendant's guilt presented at trial,
particularly the proof showing that the Defendant confessed to four different individuals that

he had killed the Goodmans.

Evidence is considered relevant if it has “any tendency to make the existence of any fact
that is of consequence to the determination of the action more probable or less probable
than it would be without the evidence.” Tenn. R. Evid. 401. Evidence which is not

- determined to be relevant is inadmissible. Tenn. R. Evid. 402. In addition, “[a]ithough
relevant, evidence may be excluded if its probative value is substantially outweighed by the
danger of unfair prejudice, confusion of the issues, or misleading the jury, or by
considerations of undue delay, waste of time, or needless presentation of cumulative
evidence.” Tenn. R. Evid. 403. Unfair prejudice has been defined by the Tennessee
Supreme Court as “ ‘(ajn undue tendency to suggest decision on an improper basis,
commonly, though not necessarily an emotional one.’' " State v. Banks, 564 S.W.2d 947,
951 (Tenn. 1978) (quoting Fed. R. Evid. 403, Advisory Committee Notes). Rulings on
whether evidence is relevant and whether relevant evidence is sufficiently probative to be
admissible is reviewed by the appellate court for an abuse of discretion. State v. Brown,
373 S.W.3d 565, 573 (Tenn. Crim. App. 2011) (citing State v. Forbes, 918 S.W.2d 431, 449
(Tenn. Crim. App. 1995)).

Rule 404(b) prohibits admission of evidence of a defendant's character offered for the

purpose of proving that he or she acted in conformity with that character except when it

=t may be relevant to the defendant's motive, intent, guilty knowledge, identity of the

defendant, absence of mistake or accident, a common scheme or plan, completion of the

story, opportunity, and preparation. See Tenn. R. Evid. 404(b); State v. Berry, 141 S.W.3d

549, 582 (Tenn. 20‘04). Evidence of other crimes, wrongs, or bad acts may be admissible

for these purposes if the following conditions are met: \®
By

(1) The court upon request must hold a hearing outside the jury's presence;
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(2) The court must determine that a material issue exists other than conduct conforming
with a character trait and must upon request state on the record the material issue, the
ruling, and the reasons for admitting the evidence;

(3) The court must find proof of the other crime, wrong, or act to be clear and convincing;
and ' '

(4) The court must exclude the evidence if its probative value is outweighed by the
danger of unfair prejudice.

Tenn. R. Evid. 404(b).

“in Tennessee, the admissibility of other-acts evidence will be decided either on a Rule
401/403 analysis, or a Rule 404(b) analysis, depending on whether the evidence reflects
upon the character of the accused.” State v. James, 81 S.W.3d 751, 759 (Tenn. 2002).

While the balancing test for pugn 403 favors admission- heczuse evidence is-exclided only

RS H~ VSIS QRItiooi Al DT Lally LA

when the-probative- value is. substantxal!y outwezghed by the. danger of unfalr pre;udlce
“Rule 404(—b) constitutes.a.more restrictive admissions test, exc!udmg evidenée more
frequently than the test in Rule 403.” |d. at 758 n 6.

This court reviews a trial court's admission of evidence governed by Rule 404(b)for an
abuse of discretion so long as the triai court substantialiy complies with the above
requirements; otherwise, this court's review is de novo. State v. DuBose, 953 S.W.2d 649,
652 (Tenn. 1997). A trial court abuses its discretion “ ‘when it causes an injustice to the
party challenging the decision by (1) applying anincorrect legal standard, (2) reaching an
iliogical or unreasonable decision, or (3) basing its decision on a clearly erronecus
assessment of the evidence.’” State v. McCaleb, 582 S.W.3d 179, 186 (Tenn. 2019)

" (quoting Lee Med., Inc. v. Beecher, 312 S.W.3d 515, 524 (Tenn. 2010)).

In McCaleb, the Tennessee Supreme Court discussed the likelihood that a court's decision
will be reversed on appeal under an abuse of discretion standard of review:

The abuse of discretion standard of review envisions a less rigorous review
of the lower court's decision and a decreased likelihood that the decision
will be reversed on appeal. It reflects an awareness that the decision being
reviewed involved a choice among_several acceptable alternatives. Thus, it
does not permit reviewing courts to second-guess the [trial court] ... or to
substitute their discretion for the [trial] court's. The abuse of discretion
standard of review does not, however, immunize a lower court's decision
from any meaningful appellate scrutiny.

ST Id. (emphasis added) (quoting Lee Med., Inc., 312 S.W.3d at 524); see White v. Vanderbilt
Univ., 21 S.W.3d 215, 223 (Tenn. Ct. App. 1999) (noting that because “discretionary

decisions involve a choice among acceptable alternatives, reviewing courts will not second- /a\
guess a trial court's exercise of its"discretion simply because the trial court chose an \\%‘
alternative that the appellate courts would not have chosen”). “[I]f the reviewing court

determines that ‘reasonable minds can disagree with the propriety of the decision,’ the
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* decision should be affirmed.” McCaleb, 582 S.W.3d at 186 (quoting State v. Harbison, 539
S.W.3d 149, 159 (Tenn. 2018)). The McCaleb court then reiterated that:

[tJo avoid result-oriented decisions or seemingly irreconcilable precedents,
reviewing courts should review a {trial] court's discretionary decision to
determine (1) whether the factual basis for the decision is properly
. supported by evidence in the record, (2) whether the [trial] court properly

- identified and applied the most appropriate legal principles applicable to the
decision, and (3) whether the [trial] court's decision was within the range of
acceptable alternative dispositions.

I1d. (quoting Lee Med., Inc., 312 S.W.3d at 524).

Prior to trial, the defense filed a motion to exclude testimony of prior sexual assault
allegations, investigation, and charges against the Defendant, including any testimony by
Hope Tharp. In its response to this motion, the State argued that the Tennessee Supreme
Court's opinion from the Defendant's first trial on this issue held that “[t}he sexual abuse
was never ruled inadmissible, only the details as relayed by Ms. Tharp and only due to
them being cumulative as to motive in light of the admission of other statements during the
investigations and regarding the use of sexual abuse as a motive.” The State also asked
that the defense's motion be denied and that a proper Rule 404(b) hearing be held to
determine the admissibility of the specific testimony at issue. Later, the defense filed a
motion to exclude statements by the Defendant, and the State filed a response, asserting
that the Tennessee Supreme Court's opinion from the Defendant's first trial on this issue
held that only the hearsay testimony of Ms. Tharp was inadmissible and only in so far as it
was cumulative to the Defendant’s own statements to Tharp as well as the testimony
offered by other witnesses regarding the Defendant's motive to kill the Goodmans.

At the pre-trial Rule 404(b) hearing, Carrie Trew testified that she was BG's first grade
teacher in Bradley County. As a teacher, Trew became concerned because BG was “very
withdrawn"” and was a “very, very shy” student who rarely talked to anyone. Trew said that
in the spring of 2000 she began worrying about BG after observing several bruises on BG's
arms. Trew said that BG eventually made some allegations against the Defendant, which
led to DCS coming to the school to investigate .

Hope Tharp, a team leader for DCS, testified that she first received a referrat about the

Defendant sexually abusing BG in March 2000 from Scott Count. Tharp said this referral

was still open on May 16, 2000, when DCS received a second referral from a school in

e Bradley County about the Defendant's sexually abusing BG on the night of May 15, 2000.
When investigating this second referral, Tharp formally interviewed BG, who provided

- “[e]xtremely specific” details of the Defendant's sexual abuse of her. She noted that
although BG, BG's mother, and BG's brother appeared as requested at the DCS office, the C))
Defendant and the Defendant's daughter, BS, did not appear at that time. v(b‘

Y

Tharp stated that she later interviewed the Defendant, who denied the sexual abuse
allegations and claimed they were invented by BG's father, Stanley Goodman, or BG's
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older sister. The Defendant asserted he had received a phone call from Stanley Goodman
in February 2000, wherein Goodman claimed to have a tape of BG describing how the
Defendant had sexually abused her, and the Defendant believed that this was why he was
being interviewed by DCS. She noted that as a result of her investigation, the three
children in the Defendant's home were placed in foster care. Tharp said that after
interviewing the Defendant, she made the Defendant an appomtment to talk to Detective
Alvarez on May 22, 2000. At that point, the State interjected that the indictment in this case
charged the Defendant with murdering Stanley Goodman and his wife, Terri Sue, on May
20, 2000. Tharp confirmed that the Defendant never appeared for his interview with
Detective Alvarez on May 22, 2000. In response to questioning from the trial court, Tharp
said that with the March 2000 referral, BG did not provide a statement that anything
happened to her, but with the May 2000 referral, BG described what the Defendant did to
her, which resulted in all the children in the Defendant's home being placed in foster care.

RG, who \uac hnlnnhl-nxnhf vea .S Ql ae¢ of the time of thie Rule A(M.{h\ hnnrmn %gsﬂﬁpd that

the- Defendant was. marned to-her- mozher Sherry Farmer, frorn A 907_10 apprommate!y
2001. in 2000, when BG was seven years old, she tived with the Defendant “her m_qther B
her older sister, her older brother, and her step-sister, BS. BG described several instances
of physical and sexual abuse by.the Defendant that occurred “countless times” on a
“weekly” basis. She eventually toid her father about the Defendant's abuse of her in the
spring of 2000, and her father made a tape of her detaili'ng the Defendant's abuse.

BG also testified about a specific instance, relevant to this appeal, when she was headed
downstairs to get a hairbrush and was passed by her step-sister, BS, whe was crying. BG
said the Defendant told her to come downstairs, which made her “nervous” because she
“knew what was going to happen” because it “had happened countless times.” When BG
got downstairs, the Defendant was angry about BG's telling her teacher about several
instances of the Defendanf's' sexual abuse. BG said she sat on the couch next to the
Defendant, and then the Defendant made her “lean over forcefully and perform oral sex on
him.” BG said that although she tried to resist and was crying, the Defendant made her do
it untii the Defendant ejacuiated into her mouth. Afterward, the Defendant shoved her down
and told BG, “Don't tell again or else I'm going to kill your dad.” BG recalled going back
upstairs crying and then lying down with BS. BG said she and BS each knew the
Defendant was sexually abusing the other. The next morning, BG told her teacher, Ms.
Trew, what had happened and how the Defendant had threatened to kill her father. BG said
that she never saw her father again because the Defendant “murdered [her] dad.” She also
asserted that she had never recanted her statement that the Defendant sexually abused
her. BG acknowledged telling Detective Alvarez duiring an interview on May 18, 2000, that
the Defendant said he would kill her father if she revealed that the Defendant was sexually
abusing her. She also said that during her July 17, 2000 interview with the Child Advocacy
Center, she told the interviewer Lee Jackson that the Defendant told her that if she told her
father about the sexual abuse, “he would kill him.” BG also told Jackson during a
September 2000 interview that the Defendant told her that she would never see her father
again if she told about the sexual abuse because the Defendant would kill him.

BS, the then twenty-nine-year-old step-sister of BG, testified about several instances of
physical and sexual abuse by her biological father, the Defendant, when she was a young

\\
N\
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child, including an incident when the Defendant touched her vagina and forced her to give
him oral sex and two incidents when the Defendant penetrated her vagina with his penis.
Of particular relevance to this appeal, BS also testified about the last time the Defendant
abused her, when the Defendant called her downstairs, penetrated her vagina with his
penis, forced BS to give him oral sex until he ejaculated into her mouth and then
threatened to kill her if she told anyone. After this incident, BS, who was crying, went
upstairs and passed BG, who was going downstairs. When BG went downstairs, BS stayed
on the stairs and listened to what was happening below. Although she could not see the
Defendant and BG, she heard the Defendant tell BG to “put it in her mouth.” When BG
said, “No,” BS heard the Defendant slap BG, which caused BG to cry, and then she heard
the Defendant threaten her. BS said that BG was crying when she went back upstairs. BS
also testified about overhearing an argument between the Defendant and Sherry Farmer,
wherein the Defendant admitted he molested his kids, and Farmer immediately denied it.

At the conclusion of this hearing, the trial court found that the allegations of the Defendant's
ongoing sexual abuse of BG, which would constitute the crime of rape of a child, a Class A
felony, were relevant to issue of motive, stating:

The [c]ourt concurs in the contention that motive is an issue and that this
testimony is relevant to the issue of motive. The evidence explains why the
[Dlefendant would commit these murders. in short, if [Stanley Goodman]
were to testify as [the Defendant] allegedly believed he might, [the
Defendant] would be in prison for a great part of his life. The evidence also
explains why [the Defendant] allegedly told {Preston] Adams that he shot
the victim to dispose of incriminating evidence. The evidence of the motive
also refutes the alibi defense raised by the [D]efendant. The evidence also
explains the circumstantial evidence offered by the State.

After summarizing the testimony provided by Carrie Trew, Hope Tharp, BG, and BS, the
court found that the evidence of the Defendant's sexual abuse of BG, including the offense
of rape of a child, was established by clear and convincing evidence. Lastly, in weighing

the probative value of this evidence against the danger of unfair prejudice, the court
recognized that because the case involved little direct evidence, motive would be “a crucial
issue in the case.” Accordingly, the trial court held that the evidence of the Defendant's '
sexual abuse of BG was “necessary to establish motive” to commit the murders in this case
and that “the danger of unfair prejudice d[id] not outweigh the probative value of the

" evidence.”

In response to the Defendant’s argument that this evidence was inadmissible under Rule

403, the trial court found that for the reasons it had previously given that “the probative

value [wa]s not substantially outweighed by the danger of unfair prejudice.” Ultimately, the

trial court granted the State's motion and denied the Defendant's motion, concluding “in

short” that “the allegations of sexual misconduct on the part of the [D]efendant as it relates »\
to [BG] will be admissible at trial.” The trial court then entered an order stating that a 7
material issue existed other than conduct conforming with a character trait; the evidence of

the Defendant’'s commission of rape of a child against BG was clear and convincing; and
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the probative value of the evidence of BG's sexual abuse outweighed the danger of unfair
prejudice. The trial court also held that the testimony of BS was limited to that portion that
corroborated the sexual abuse of BG by the Defendant and that the Defendant's
statements made in connection with the investigation of sexual abuse against BG were
admissible.

At the motion for new trial hearing, the trial court considered the Defendant's claim that it
erred in allowing substantive evidence of the Defendant's alleged sexual abuse of BG to be
presented to the jury through the testimony of multiple witness. Specifically, the court held:

[T]estimony that the {D]efendant sexually penetrated then-seven-year-old
[BG] constitutes the offense of rape of a child. The [D]efendant would be in
prison for a great part of his life if convicted [of the rape of a child offense].

- ... . Stanley Goodman, one. of the homicide victims, was the father of [BG]..

- Stanley Goodman ‘may h have tesuf ed regarding the {Defendart‘ s} sexusal

abuse [of BG] His testlmony couic have assisled in the b%;éé&lon ofthe
[Djefendant. The: impending mvestlgatlon and potentlai subsequent
prosecution may be considered as a motive for murder. Motive is a crucial
issue in the case. There's little direct evidence, so the danger of unfair
prejudice is outweighed by the probative value. Evidence of the
[Dlefendant's motive refutes the alibi defense and bolsters the
circumstantial evidence presented by the State.

After reiterating that it made the required findings under Rule 404(b}), the trial court
ultimately denied relief on this claim, holding that based upon the evidence presented at
‘the January 2022 triai, the “[aforementioned] reasons still exist-and are a proper basis for
allowing this testimony of the prior conduct of [the Defendant] for the purpose of

establishing motive in killing Mr. and Mrs. Goodman.”

Despite the Defendant's claims about the applicability of Rule 403, we conclude that the
trial court correctly applied Rule 404(b) to determine the admissibility of the Defendant's
“other acts” evidence because this evidence “reflects upon the character of the accused.”
James, 81 S.W.3d at 759. We also note the record shows, and the Defendant concedes,
that the trial court substantially complied with the requirements of Rule 404(b) before
admitting evidence regarding the allegations that the Defendant had sexually abused BG.
Consequently, we review the court's ruling under the abuse of discretion standard.

. Based on his appellate brief, the Defendant's main challenge seems to be the trial court's
weighing of probative value against the unfair prejudice. Therefore, we must consider
whether the trial court properly admitted proof of the sexual abuse allegations under the
balancing test of Rule 404(b)(3). id.

The State's theory at trial was that the Defendant killed BG's father and step-mother on \0
May 20, 2000, in retaliation for BG's revealing that the Defendant sexually abused her on (B
May 15, 2000. Accordingly, evidence of the May 15 incident of sexual abuse was essential v
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e K in establishing the Defendant's motive to commit the killings of BG's father and step-mother
and in establishing the Defendant's identity as the perpetrator in this case.

First, the Defendant asserts that just as in his first trial, the motive for the murders was
adequately established through testimony of several witnesses that the Defendant was
under investigation for sexual abusing his children. He argues that because he was willing
to stipulate that he was being investigated for sexually abusing his children, the testimony
from several witnesses about the details of the alleged sexual abuse was “cumulative at
best” and served the purpose of “placfing] before the jury the criminal propensity of the
Defendant.”

~ With regard to this point, we note that “it is well settled that the prosecution is free to reject
the offer of a defendant to stipulate certain facts.” Id. at 761 (citing State v. Smith, 644
S.W.2d 700, 701 (Tenn. Crim. App. 1982) (concluding that “the State should not be forced
into a stipulation, designed to keep relevant but damaging evidence from coming before
the jury, when the evidence is not unfairly prejudicial”); State v. Griffis, 864 S.W.2d 577, 595
(Tenn. Crim. App. 1997) (reiterating that “[a] stipulation requires the acquiescence of all
parties to the litigation”)). However, it is also clear that “an accused cannot marshal the
evidence of the State by simply offering to stipulate to a fact for the purpose of barring the
State from introducing admissible, demonstrative evidence the accused does not want the
jury to see.” Griffis, 964 S.W.2d at 595. Consequently, an offer to stipulate evidence “does
not render that evidence irrelevant under Rule 404(b)(2).” James, 81 S.W.3d at 761. Here,
we conclude that the State was not required to accept the Defendant's stipulation that he
was being investigated for sexual abusing his children. We also conclude that the State's
evidence, which consisted of direct testimony from BG (and corroborating direct testimony
from BS) that the Defendant sexually abused BG on May 15, 2000, and that the Defendant
threatened to kill her father if she revealed this abuse just five days before her father and
step-mother were killed, provided particularly strong evidence of the Defendant's motive
and his identity as the perpetrator of the killings. See id.

Second, the Defendant argues that on retrial, the trial court “disregarded” the Tennessee
Supreme Court opinion from his direct appeal of his original trial, allowing the State to
present proof from multiple witnesses who provided great detail regarding the Defendant's
sexual abuse of BG. Referencing the State's argument that the direct testimony on retrial
from BG and BS regarding the May 15, 2000 incident of sexual abuse was distinguishable
from the hearsay testimony offered by Hope Tharp in his first trial, the Defendant argues
that “substantive evidence of the alleged prior sexual misconduct was presented to the jury
in complete disregard of the previous ruling of our Supreme Court.” See Sexton, 368

- S.W.3d at 400-09.

In Sexton, the Tennessee Supreme Court granted the Defendant's appeal after the Court of

Criminal Appeals affirmed the judgments from his first trial. Id. at 378. As one of the issues

S raised, the Tennessee Supreme Court considered the Defendant's claim that the trial court

failed to comply with Rule 404(b) regarding whether to alllow Hope Tharp to testify /l
concerning the details of BG's allegations that the Defendant sexually abused her. |d. at \g .
400. The court recognized that the trial court had not substantially complied with Rule ’\

404(b), and therefore the trial court's ruling was not entitled to deference because it failed
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to receive the proposed testimony from Tharp at the hearing and failed to state on the
record whether the prior act was proven by clear and convincing evidence. Id. at 404, The
court, recognizing that BG did not testify at the Rule 404(b) hearing, held that “[blecause of
the inherent unreliability of Ms. Tharp's hearsay recollections of B.G.'s allegations, the
proof does not meet the clear and convincing standard and, as a result, should have been
excluded under Rule 404(b).” Id. at 405. After noting the extremely mﬂammatory nature of
sex-related bad acts involving child victims, the court held that the unfair prejudicial effect
of the alleged sex abuse outweighed the probative value of this evidence as to motive:

Because the statements of the Defendant to Ms. Tharp, and the testimony
of Officer Millsaps, Detective Alvarez, Adams, Mason, and Ms. Swallows
during the course of the trial—as outlined in the factual summary—
cstablished the Defendant's motiva to kill, the hearsay testimony offered by

© Mg Tham “whilacompelling-in-its detail, was cumuslative an the issue nf
motive. For that. reason, the probatuve va!ue of Ms. Tharp s. hearsay "

 testimony as to the Defendant's guilt of “the murders of the Goddmans was
not essential o the State's case. Thus, contrary to the” reqmremnnts for
admission under Rule 404(b), the unfair prejudicial effect of the alleged sex
abuse outweighed the probative value as to motive.

id. at 406-07. The court's only reference to Rule 403 was in addressing the Defendant's
claim that Tharp's hearsay testimony regarding the sexual abuse allegations made by BG
vioiated his right of confrontation. With regard to this specific issue, the Tennessee
Supreme Court held: .

in summary, because the motive for the [murders of Stanley and Terri Sue
Goodman were] clearly established through other of the State's witnesses,
the probative value of B.G.’s allegations, as related by Ms. Tharp, insofar as
it established motive, was cumulative. In consequence, the inflammatory
nature of the aliegations of sexual misconduct was such that Ms. Tharp's
recitation of their details should have also been excluded under a Rule 403
analysis.

1d. at 409.

We agree with the State that the Rule 404(b) evidence was presented very differently at the
Defendant's second trial. Initially, we note that on retrial the trial court substantially
complied with the Rule 404(b) requirements, which means that we must review the trial
court's ruling for an abuse of discretion, rather than the de novo review used in the
Defendant's first appeal. On retrial, the prior bad act evidence, both at the Rule 404(b)
hearing and at trial, consisted of the direct testimony of BG and BS, rather than just the (?b
. hearsay testimony of DCS employee Hope Tharp. In addition, on retrial, BG's testimony \\
about the Defendant's May 15, 2000 sexual abuse of her was then corroborated by BS's
testimony as well as Tharp's and Trew's testimony. Consequently, the proof of the prior bad

r
-
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act on retrial was established by clear and convincing evidence, as supported by the
detailed findings of the trial court. By presenting the direct testimony of BG (and BS) as to
the specific incident of sexual abuse, as opposed to just hearsay testimony from Tharp, the
State presented substantially more credible and more probative evidence on the issue of
the Defendant’s motive to kill BG's father and step-mother. Finally, because the allegations
of sexual abuse had significantly greater probative value on retrial, the probative value of
this evidence was not outweighed by' the danger of unfair prejudice. See State v. Moss, 13
S.W.3d 374, 382-84 (Tenn. 1999) (concluding that the trial court did not abuse its discretion
in admitting prior bad act evidence showing the defendant's motive and intent to shoot his
wife in order to collect insurance proceeds and to regain access to his minor daughter
where the trial court substantially complied with the requirements of Rule 404(b), the
defendant's minor daughter testified at the Rule 404(b) hearing and trial about incidents of
inappropriate sexual conduct by the defendant, the daughter's testimony was corroborated
by the defendant's journal, and the trial court provided a limiting instruction at the time this
evidence was presented and in its general charge).

We agree with the State that evidence regarding the Defendant's motive for committing the
killings in this case was particularly significant, especially given that there was no physical
evidence connecting the Defendant to the offenses. While the State presented testimony
from several witnesses to whom the Defendant had confessed to these crimes, we agree
that the jury might have been suspicious of such testimony if the State had not provided a
reasonable explanation for why the Defendant killed the victims in this case. The evidence
of the Defendant's sexual abuse of BG and his threat to kill her father just five days prior to
the killings established with particularity not only the Defendant's motive to commit the
killings but also the Defendant's identity as the perpetrator. Accordingly, it had extremely
high probative value.

We also conclude that this evidence, under the particular circumstances here, had a
relatively low danger of unfair prejudice. While proof regarding sexual abuse of child
victims is always inflammatory to some degree, the trial court took several steps at trial to
lessen the inflammatory effect of this evidence. In particular, the trial court only allowed BG
to testify to the one incident of sexual abuse by the Defendant that occurred on May 15,
2000, rather than the Defendant's repeated sexual abuse of her. In addition, the trial court
limited BS's testimony to what she observed about the Defendant's sexual abuse of BG on
May 15, 2000, even though BS could have testified that the Defendant had been
continually sexually abusing BS and BG over a lengthy period of time. Lastly, the trial court
specifically instructed the jury that while it could not consider the evidence of sexual abuse
to prove the Defendant's “disposition to commit such as crime as that on trial,” it could
consider this evidence “if it tend[ed] to show a motive of the [D]efendant for the commission
of the offense[s] presently charged.” The trial court also repeated this instruction to the jury
during its jury charge. An appellate court must presume that the jury followed the
instructions given by the trial court. Berry, 141 S.W.3d at 584 (citing State v. Gilliland, 22
S.W.3d 266, 273 (Tenn. 2000)). Given all these factors, we agree with the State that “[o]n
balance, the probative value of the evidence outweighed its danger of unfair prejudice, or,
at the very least, reasonable minds could disagree on the issue, meaning that the trial court
acted within its discretion.”

)
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Here, the trial court determined, after complying with the Rule 404(b) requirements, that the
evidence of the Defendant's sexual abuse of BG on May 15, 2000, as well as his threat that
he would kill her father if she revealed this sexual abuse was admissible to prove the
Defendant's motive to kill the Goodmans, that this evidence was established by clear and
convincing evidence, and that the probative value of this evidence was not outweighed by
the danger of unfair prejudice. While the trial court's ruling on this issue is not the only
ruling that we would have considered within the bounds of its sound discretion, we
conclude that the trial court's ruling was a reasonable choice among several acceptable
alternatives. See McCaleb, 582 S.W.3d at 186. Here, the trial court properly identified and
applied the most appropriate legal standard to this issue, reached a logical and reasonable
decision, and based its decision on a correct assessment of the evidence. Id. (citing Lee
Med., Inc., 312 S.W.3d at 524). For all these reasons, we conclude that the trial court's
decision to admit this Rule 404(b) evidence was within the fimits of the trial court's sound
discretion. See id. at 198.

L;a_st_i‘y, we note that even if the trial-court-erred-in admitting this .Ru!'e‘ 404(6) -e\)idénce; this
error was harmiess. A violation of an evidentiary rule, such as Rule 404(b); does not.
require reversal if the error “ ‘was more probably than not harmiess.’ " State v. Martin, 964
S.W.2d 564, 568-(Tenn. 1988) (quoting-United States v.Barrett, 703 F.2d 1076, 1081-82
(9th Cir. 1983)). “Harmless error analysis applies to virtually all evidentiary errors other than
judicial bias and-deniai of counsel.” James, 81 S.W.3d at 763 (citing Wilson v, State, 724
S.W.2d 766, 769 (Tenn. Crim. App. 1986)). Moreover, a judgment of conviction “shall not be
set aside unless, considering the whole record, error involving a substantial right more
probably than not affected the judgment or would result in prejudice to the judicial process.”
Tenn. R. App. P. 36(b). Therefore, when considering the effect of such an error on the trial,
this court “will evaluate that error in light of all of the other proof intraduced at trial.” James,
81 S.W.3d at 763 {(citing Gilliland, 22 S.W.3d at 274).

We note that four individuals—Sherry Farmer, Christy Swallows, Preston Adams, and
Danny Mason—all testified that the Defendant confessed to them that he had kiiied the
Goodmans. Farmer and Adams also said the Defendant admitted that he had worn a sweat
suit to the Goodmans' home, which he burned, and that he had disposed of the rifle he
used in the killings. Farmer confirmed that when the Defendant picked up her from work on
May 20, 2000, she noticed a bag containing a black sweat suit inside the car that had not
been there that morning. A receipt from Dollar General for the purchase of a sweatshirt and
sweatpants on May 20, 2000, was later found in the Defendant’s car. Lieutenant Alvarez
testified that the Defendant told him that BG's allegations of sexual abuse were “cooked up
by the Goodmans.” When Lieutenant Alvarez informed the Defendant that the Goodmans
were coming to Bradley County on May 22, 2000, to petition for custody of the children, he
heard the Defendant announce that “if he was going to jail,” it would not be “for sexual
abuse or molestation” but “for murder.” Deputy Millsaps also overheard the Defendant tell
his wife, “If | go to jail for anything, it'll be for murder.” Danriy Mason testified that the O
Defendant, the day before the murders, obtained a firearm of the same caliber used to kill (b
the Goodmans. EG testified that the Defendant knew that she went to the races with her \
aunt every Saturday night, including May 20, 2000, and that Stanley Goodman always left

the front door to the house unlocked for her.
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™ "-" In light of the overwhelming evidence of the Defendant's guilt, we conclude that the
admission of BG's sexual abuse allegations, even if error, did not “more probably than not
affected the judgment” or “result in prejudice to the judicial process.” Tenn. R. App. P. 36(b);
see State v. Clark, 452 S.W.3d 268, 288 (Tenn. 2014). We can comfortably conclude that
even if admission of this Rule 404(b) evidence was error, it constituted harmless error in
light of the other evidence of the Defendant's guilt presented at trial. Accordingly, we affirm
the trial court's judgments in this case.

CONCLUSION
We hold that the trial court did not commiit constitutional error in denying the Defendant's
request for self-representation. In addition, we hold that the trial court did not abuse its
discretion in admitting the Rule 404(b) evidence and that even if the trial court erred in |
admitting this evidence, this error was harmless in light of the ovthelming evidence of
the Defendant's guilt. Therefore, the judgments in this case are affirmed.

All Citations

Slip Copy, 2024 WL 390336

|

Footnotes . ' O

1 It is the policy of this court to identify minor victims of sexual abuse by their
initials only.

2 At the conclusion of BG's trial testimony, the trial court provided the following

instruction to the jury:

If you find from the proof that the defendant has committed a crime or
crimes other than that for which he is on trial, you may not consider such
evidence to prove his disposition to commit such a crime as that on trial.

The evidence may only be considered by you for the limited purpose of
determining whether it provides: the complete story of the crime; that is,
such evidence may be considered by you where the prior crime and the
present alleged crime are logically related or connected, or are part of the
same transaction, so that the proof of the other tends, or is necessary, to
prove the one charged, or is necessary to complete an account thereof,
and, motive; that is, such evidence may be considered by you if it tends to
show a motive of the defendant for the commission of the offense presently
charged. "

~

Such evidence of other crimes, if considered by you for any purpose, must
not be considered for any purpose other than that specifically stated.

3 At the time of this trial, the witness had married. For the sake of clarity, we \
will continue to refer to her as we have prior. We intend no disrespect. fb
[N

N
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APPENDIX _ B

TRIAL COURT ORDER DENYING MOTION TO

SUBSTITUTE COUNSEL



FILED

DATE:llh I TIME:&Q@?

DONNIE PHILLIPS, CLERK
IN THE CRIMINAL COURT OF SCOTT COUNTY, TENNESSEE AT HUNTSVILLE |

STATE OF TENNESSEE )
VS, ) CASE #7685
HUBERT GLENN SEXTON )

ORDER REGARDING DEFENDANT’S PRO SE MOTION TO SUBSTITUTE COUNSEL

Upon hearing testimony and argument from the defendant, Hubert Glenn Sexton, and argument
from the state, through and by the Office of the District Attorney General of the Eighth Judicial District,
regarding defense counsel’s effectiveness in representing the defendant, the Court hereby dismisses the
motion, orders that James Hargis shall continue to represent the defendant, and makes the following
findings:

1. While the motions hearing decisions on June 10, 2021 did not turn out the way defendant
wanted, the Court is satisfied the rulings were correct. Attorney James Hargis is competent and
has provided the effective assistance of counsel.

2. Defendant has a history of attacking his appointed defense attorneys. Of the eleven previous
attorneys (Larry Warner, Leif Jeffers, William Redick, Jr., Peter Heil, Gerald Gulley, Richard
Gaines, James Simmons, Paul Bruno, Mark Cizek, lvy Gardner, and John Boucher), who have
been appointed to represent the defendant in various stages of this case, he has accused seven

-of them of rendering ineffective assistance and filed BPR complaints against at least two.

3. Defendant has the right to appointed counsel, but not the right to choose counsel.

4, Defendant is not entitled to a meaningful relationship with his defense attorney.

Firrrret i e etrmrrs i o

It is so ORDERED and entered nun pro tunc effective August 13, 2021 this the 16th day of November 2021.
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CERTIFICATE OF SERVICE

1 hereby certify that a true and correct copy of the foregoing has been mailed to the
following at their respective addresses, this the 11 day of _Aavemben, _,2021:

—Attorneys for the State of Tennessee
Jared R. Effler

Thomas E. Barclay

Apryl Bradshaw

8™ JupiciAL DISTRICT DA OFFICE
575 Scott High Dr., Ste. A

Tel: (423) 663-2544
Jreffler@tndagc.org
tebarclay@indagce.org
acbradshaw@inage.org

— Attorney for the Defendant

James Hargis

JOHNSON, MACLEOD & GERNT, PLLC
418 East Broad St., Ste. 1C
Cookeville, TN 38501

Tel: (931) 492-8407
hargis@jmglawoffice.net
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APPENDIX - C

TRIAL COURT ORDER DENYING WAIVER OF RIGHT TO COUNSELL -



FiLED

DMEQQLigjmeﬁgmﬁé?

DONNIE PHILLIPS, ELERK

IN THE CRIMINAL COURT OF SCOTT COUNTY, TENNESSEE AT HUNTSVILLE

STATE OF TENNESSEE )
VS. ) CASE #7685
HUBERT GLENN SEXTON )

ORDER REGARDING DEFENDANT’S PRO SE MOTION TO WAIVE REPRESENTATION

Upon hearing a pro-se motion by the defendant to waive representation by appointed counsel,
the Court hereby dismisses the motion, orders that James Hargis shall continue to represent the
defendant, and makes the following findings:

1. The defendant is not competent to represent himself in a case, in which he is charged with two
counts of first degree murder, where the state is seeking a sentence of life without the
possibility of parole.

2. Attorney James Hargis is competent and has provided the effective assistance of counsel.

B AL A 2 A A L CATR o L
It is so ORDERED and entered nun pro tunc effective August 13, 2021 this the 16th day of November 2021,

W&éw[)/

CRIMINAL COURT JUDGE

Approved:

Defense Counsel \\\“ Hitlyy,
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CERTIFICATE OF SERVICE

I hereby certify that a true and correct copy of the foregoing has been mailed to the

following at their respective addresses, this the |\ day of Danewen. , 2021:
—Altorneys for the State of Tennessee — Attorney for the Defendant
Jarcd R. Effler James Hargis
Thomas E. Barclay JOHNSON, MACLEOD & GERNT, PLLC
Apryl Bradshaw 418 East Broad St., Ste. 1C
8™ JUDICIAL DISTRICT DA OFFICE Cookeville, TN 38501
575 Scott High Dr., Ste. A Tel: (931) 492-8407
Tel: (423) 663-2544 hargis@jmglawoffice.net
Jjreffler@tndage.org
tebarclay@tndage.org
acbradshaw@tnage.org
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APPENDIX -D

TRIAL COURT'ORDER DENYING MOTION FOR NEW TRIAL



FiL.E
oATE TIME
DONNIE PHILLIPS, CLER

IN THE CRIMINAL COURT FOR SCOTT COUNTY
EIGHTH JUDICIAL DISTRICT, STATE OF TENNESSEE

STATE OF TENNESSEE )

V8. ; NO. 7685
'HUBERT GLEN SEXTON, JR. ;

| ORDER

This cause came to be heard on the 31%* day of May 2022 before the Honorable William
B. Acree, Senior Judge, upon the Motion for New Trial and Judgment of Acquittal filed by the
Defendant on February 14, 2022, the First Amended Motion for New Trial and Judgment of
Acquittal filed by the Defendant on May 27, 2022, and the responses to both motions filed by the
State of Tennessee. Based upon the statements of counsel, and the entire record, the Court finds

as follows:

1. The Court did not err or abuse its discretion in ordering the sentences to be ran
consecutively. The court made a specific finding that the defendant is a dangerous
offender. The Court is satisfied that the ruling is correct. The allegation in Paragraph L is
without merit and the relief sought is denicd. '

2. The Court did not err by denying the Defendant’s motion to substitute counsel. The
Court referred to the order for the August 13, 2021, hearing on the Defendant’s pro se
motion and read excerpts of that order into the record in this proceeding. The Court finds
that the denial was proper. The allegation in Paragraph II is without merit and the relief
sought is denied.

3. The Court did not err by denying the Defendant’s request t0 represent himself. The Court
again referred to the héaring on August 13,2021, in which the Court ruled that the

Defendant was not competent to represent himself on two counts of first degree murder.
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The Court finds that the denial was proper. The allegation in Paragraph III is without
merit and the relief sought is denied. -

. The Court has not found any instance c;f the State of Tennessee vouching for the
credibility of Brittany Goodman or any other witness. There being no prosecutorial
misconduct, the allegation in Paragraph IV is without merit and the relief sought is
denied.

. The Court did not err by refusing the Defendant’s motion to disqualify the office of the
District Attorney General for the Eighth Judicial District. The Court heard the motion on
April 28, 2021, and ruled that there was no impropriety or appearance of impropriety.
The attoreys who participated in the trial in January 2022, i.e., Jared Effler, Thomas
Barclay, and Apryl Bradshaw, were not involved in the original trial. The Court finds
that the denial was proper. The a‘llegation in Paragraph V is without merit and the relief
sought is denied.

. The Court did not err by inadequately admonishing the jury as to the previous
proceedings. The Defendant had copies of the questionnaires completed by potential
jurors before voir dire. The Defendant was given the opportunity to question each
potential juror and to challenge jurors for cause. The Defendant originally filed a motion
to change venue, but subsequently withdrew that motion. The allegation in Paragraph V1
is without merit and the relief sought is denied.

. The Court did not err by allowing testimony of the alleged sexual abuse. The Court
conducted a pre-trial hearing pursuant to Tenn. R. Evid. 404(b) on June 10, 2021. The
Court referenced the testimony of Carrie Trew, Hope Tharp, Brittany Goodman, and

Bethany Silverman at that hearing. The Court ruled that testimony would be limited to
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the ailequ abuse of Brittany Goodman, that was being investigated in Bradiey County,
Tennessee, as a motive for the murders. The evidence that was introduced at the trial was
proper. The Courtis satisfied that the ruling was correct. The allegation in Paragraph
VII is without merit and the relief sought is denied.

The Court did not err by allowing the testimfmy of Shera Crowley. The allegation in
Pz!ragraph V11 js without merit and the relief sought is denied.

The Court did not err by allowing the introduction of the receipt and the testimony of
Tinrie Crumley. The Court heard the motion to suppress the receipt on April 28, 2021,
and uled that the vehicle was searched with the consent of Sherry Sexton who was an
owner of the vehicle. The Court is satisfied that the ruling was correct. The allegation in

Paragraph IX is without merit and the relief sought is denied.

10. The Court did not err by allowing the previous testimony of Preston Adams, The Court

11.

heard the State’s motion on June 10, 2021. The witness was deceased and therefore
mw:vailable_ under the Tennessee Rules of Evidence, The Defendant’s attorney at the
original trial was not found to be ineffective as to the cross-examination of Preston
Adams. The Court is satisfied that the ruling was correct. The allegation in Paragraph X
is without merit and the relief sought is denied.

The Court did not err by allowing the previous testimony of Kristie Swallows (spelled
Christy Swallows by the court reporter in the original trial). The Court heard the State’s
motion on December 17, 2021. The witness was deceased and therefore unavailable
under the Tennessee Rules of Evidence. The Defendant’s attorney at the original trial

was not found to be ineffective as to the cross-examination of Kristie Swallows. The




Court is satisfied that the ruling was correct. The allegation in Paragraph X1is without
imerit and the relief sought is denied.

12. The Court did not err by allowing the te:,stimony of Hillary Cooper West, The Defendant
had placed the State on notice of an alibi defense and the testimony was proper whether
introduced by the State in its case in chief or on rebuttal. The allegation in Paragraph XI1
is without merit and the relief sought is denied.

13. The Court did not err by allowing the testimony of Aaron Evans and the introduction of
the phone recording. The Court does not recall an objection made by the Defendant to
the introduction of the evidence. The allegation in Paragraph XU is without merit and
the relief sought is denied.

14. The Court finds that the evidence was sufficient to support the verdict of the jury. The
Court recited a list of witnesses who testified at the trial and the substance of each
witness's testimony. The Defendant had told people that he was going to commit the
crimes before they occurred and told people afterwards that he did commit the crimes.
The Court is of the opinion that the verdicts were correct, and the Court approves the
verdicts as 13" juror. The allegation in Paragraph XIV is without merit and the relief
sought is denied.

15. The Court instructed the jury using Tennessee Pattern Jury Instructions that were
provided to the Defendant in advance. There was no objection to the instructions. The
allegation in Paragraph XV is without merit and the relief sought is denied.

16. The Court finds that the verdict of the jury was oot contrary to the weight of the evidence
for the reasons stated in Paragraph 14 above. The allegation in Paragraph XVl is without

merit and the relief sought is denied.
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17. The Court has not found errors that would justify granting the Defendant a new trial.

Any errors at trial, even if considered cumulatively, would be harmiess error. The
allegation in Paragraph XVII is withou't merit and the relief sought is denied.

18. The Court finds that it was not error for the jury to apply a sentence of life without
parole. The jury applied a statutory aggravating circumstance and unanimously delivered
the sentence of life imprisonment without possibility of parole. The allegation in
Paragraph XVIII is without merit and the relief sought is denied.

19. The Court has not found errors in the sentencing phase. The allegation in Paragraph XIX
is without merit and the relief sought is denied.
iT IS THEREFORE ORDERED that the Defendant’s Motion for New Trial and

Judgment of Acquittal (as amended) is without merit and hereby denied. The Court approves of

the jury’s verdicts as the 13" juror. . -

This % ___day of / e~ 2022,

LesZ? W)

WILLIAM B. ACREE Senior Judge
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CERTIFICATE OF SERVICE

I hereby certify that a-true 'and.gorrect py of the forg ﬁgmg has been delivered to the
following at their respective addresses, this day of uaL . 2022,

Thomas E. Barclay

Assistant District Attorney General
575 Scott High Dr., Suite A
Huntsville, TN 37756
423-663-2544
teharclavtdaindage.org

James N. Hargis

Attorney for Defendant

418 East Broad St. Suite 1C
Cookeville, TN 38501
hargistdimaelawoflice net

'/Vlf/f

Judicial Clerk
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IN THE SUPREME COURT OF TENNESSEE
AT KNOXVILLE

STATE OF TENNESSEE v. HUBERT GLENN SEXTON JR.

Criminal Court for Scott County

No. 7685
FILED
JUL 02 2024
I} Court
No. E2022-00884-SC-R11-CD Mg ppetiate Bourts
ORDER

Upon consideration of the application for permission to appeal of Hubert Glenn
Sexton, Jr. and the record before us, the application is denied.

Further, the Court grants James N. Hargis’s motion to withdraw as counsel. The
defendant has moved to proceed as an indigent person. That motion is denied as unnecessary.

PER CURIAM
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IN THE CRIMINAL COURT OF SCOTT COUNTY
AT HUNTSVILLE, TENNESSEE.

STATE OF TENNESSEE,

PLAINTIFF, Case # 7685

Scott County
Hon, William Acree

VS

HUBERT GLENN SEXTON JR.,
DEFENDANT.

MOTION TO SUBSTITUTE APPOINTED COUNSEL
~—

Comes now, the Defendant, H. Glenn Sexton Jr., Pro-se, and respectfully requests that Appointed
Counsel James Hargiss be substituted as the Defendants counsel of record due to a total and complete

lack of confidence in the attorney’s abilities.

" STATEMENT OF FACTS

In June 2001 the Defendant was convicted of two (2) counts of First Degree Murder, See

T.C.A. § 39-13-202 (1997).

The Defendant was then sentenced to death on each count under statute T.C.A.

§ 39-13-204(i) (6) (1997 & Supp. 1999) Also see Tenn. R. Crim. P. 12.3(b)(2).

The Defendant appealed the convictions and sentences and gained relief on direct appeal in the

Tennessee Supreme Court. See State v. Sexton 368 S.W. 3d 371 (May 29th, 2012).

On October 22nd 2012 the State withdrew their intent to seek death at the new sentence hearing

which was held on January 2nd, 2013. The Defendant was sentenced to consecutive life sentences.

The Defendant appealed via a timely Post-Conviction Petition, Pro-Se, and was granted
relief for multiple Constitutional violations, including Ineffective Assxstanc&?f Counsel and Jury

misconduct, at the Criminal Court of Appeal's at Knoxville, lcnnqssec@11N0verg) /ff25th 2019. State
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The Defendant filed a Recusal Motion for the Eighth District Criminal Court Judge Shayne Sexton in
April of 2020.

On September 3rd, 2020 Criminal Court Judge Shayne Sexton found the Recusal Motion alleging
both a personal bias concerning the case and maliciously failing to follow the Tennessee Supreme
Court's previous order's concerning the inadmissibility of a fabricated child rape allegation evidence to

be " Well Taken " and recused himself from the case.

Approximately January 14th, 2021 Senior Judge William B. Acree was appointed to replace Judge

Sexton.
Approximately January 14th, 2021 Attorney James Hargis was appointed to represent the defendant.
Attorney Hargiss has collected the De)fendants case files and hired a facts finding investigator.
Attorney Hargiss has also filed and argued several motions on the Defendants behalf, most

recently June 10", 2021.

The Defendant avers that he is scheduled for a New Trial on January 10th, 2022 on two (2)
counts of First Degree Murder T.C.A. 39-13-202, following remand from the Tennessee Court
of Criminal Appeals in Sexton Vs, State, E2018-01864-CCA-R3-PC, Scott County.

SUPPORTING FACTS FOR SUBSTITUTION

1, While preparing for a motion hearing concerning the motion to challenge testimony of an
unavailable witnesses’ due to his over dose death, Attorney Hargiss met with the Defendant to

discuss strategy and evidence.

2, It was agreed upon that the previous trial attorneys were Constitutionally Ineffective when
they only ask the witness approximately 17 question’s leading up an impeachment attempt and
that the attorney stopped the cross examination due to the fact that he could not locate the

witness file that contained the impeachment evidence.
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3, Attorney Hargiss then told the Defendant that he had gathered the prior impeachment
evidence of prior convictions of the witness and that the trial attorneys had prior convictions to

impeach the witness with and should have presented that evidence.

4, The Defendant had in fact seen the file that the trial attorneys lost and it did include
approximately 52 criminal conviction, however, the Defendant was not proficient in law at
that time and did not know rather these convictions could be used for the purpose of
impeachment. Attorney Hargiss falsely Iead the Defendant to believe that these convictions

were impeachment evidence available to present at the evidentiary hearing.

5, Further, concerning the motion to exclude, there were rent receipts in the lost file. The
Defendant located the documents were the previous investigator interviewed the holder of

these records and collected the evidence.

6, The receipts were significant because the witness built his testimony around the fact that he
just moved in the apartment and did not have the funds to get his telephone connected and
therefore the other two people, (his girlfriend and the defendants wife), had to go next door to
use a phone, thus, leaving him and the Defendant alone and his testimony is that the Defendant

confessed to a double homicide at that time.

7, In reality the witness did not rent the apartment until after the Defendant was arrested and

incarcerated, making his statement impossible.
8, The receipts are in fact forever lost and after twenty years unavailable.
9, Attorney Hargiss was aware through the Defendants information that the company,

Inquisitor Ink., had been sold or handed down to a new owner. This by precedence makes the

new company the owners of this material, (work product), and makes them available to
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present the previous investigators work product as their own.

10, It was discussed and decided between Defendant and Hargiss that the new investigator had
no legal standing to present this evidence even know it was not being presented for the truth of
the matter, only to show it was available to the previous trial attorneys for impeachment and
they lost it and were Constitutionally Ineffective by both failing to cross-examine the witness

and denying the Defendant his right to confront the witnesses’ against him.

11, Thus, with the Defendant having the Constitutional violation of the trial attorneys denying
the Defendant opportunity to cross examine the testimony, the testimony would be properly

excluded.

12, However, Attorney Hargiss, after professing his understanding, (a), failed to subpoena the
investigators from Inquisitor Ink. and attempted to use the current investigator. (b), further, at
the hearing, the Judge repeatedly requested for Hargiss to explain why the receipts were

significant and Hargiss failed to do so.

13, Hargiss actually agreed that the receipts showed the witness did not live where he said he
did and offered no further explanation as to how they would corroborate the other witnesses’
testimony that they did not go next door, or that they Were never at that location in the
Defendants presents since the Defendant was arrested before the witness obtained this

residence.

*The Defendant would note here that both the Defendant and Hargiss believe that the current
trial judge would not grant this motion and that a Interlocutory Appeal would be in order.
However, by lying, and /or misleading the Defendant about the Convictions that are
not impeachment material, and failing to subpoena the proper witnesses’ to get the rent receipts

in the record, as well as the ineffective argument, the Defendant has no grounds to file an
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Interlocutory Appeal and will have to face uncross- examined testimony at trial. The

confidence issue does not concern the courts adverse ruling, only Attorney Hargiss’

performance.

14, The State filed a motion advising that they intended to put on evidence of alleged prior bad
acts of child rape. The Defendant and Hargiss immediately filed a proper 404(b) and T. R.

evid. 403 motion to exclude that evidence.

15, At the first trial the State was allowed, in error, to put on a detailed account of an alleged

rape of the murder victims daughter, the Defendants step-daughter.

16, The Defendant appealed this evidence on Direct Appeal in multiple ways. (a), the
trial court failed to give the Defendant a proper 404(b) hearing. (b), the evidence came in
through a State Children Services Employee and that it was hearsay by definition and a
Confrontational Violation under Crawford. (c), that the State offered no c.lear and convincing
evidence that a crime occurred, and (d), that regardless of proper hearing or convincing proof

the details of child sexual abuse were overly and unfairly prejudicial in this homicide trial.

17, The Tennessee State Supreme Court found that the trial court failed to give a proper 404(b)
hearing, that the testimony was in fact a Crawford violation, that the State failed to offer clear

~ and convincing evidence and lastly and with regard to all the above the court found as follows:

Tenn. R. Evid. 403 (emphasis added).

This rule adopts the common law principle that trial courts, despite the relevance of
certain evidence, possess the inherent authority to exclude any evidence that would
“threaten the fairness of the trial process.” Cohen, at 4-60. While relevant evidence
under Rule 403 should generally be admitted, other considerations may result in
exclusion. See generally Banks, 564 S.W.2d at 949-53. The rule, as stated, permits the
admission of relevant evidence, unless its probative value is substantially outweighed by
the danger of unfair prejudice. Tenn. R. Evid. 403. It is our view that even though Rule
403 requires a higher standard of prejudice than that which is set out in Rule 404(b),
the testimony at issue here meets the higher standard. Other evidence presented during

5 .
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the course of the trial conclusively established the Defendant’s motive to murder Mr.
Goodman, thereby limiting the value of Ms. Tharp’s confirmation of B.G.’s allegations.
While it is true that B.G.’s allegations, regardless of their veracity, had probative value as
to motive for the murder of Mr. Goodman, Ms. Crowley, Officer Millsaps, Adams, and
Ms. Swallows all testified to threats made by the Defendant on various occasions toward
Mr. Goodman. As indicated in our Rodriguez opinion, few, if any, subjects arouse the
level of revulsion as does the rape or sexual exploitation of a child victim. 254 S.W.3d at
376-77. Even if the proof of the allegation by B.G. was not designed to place before the
jury details of the sexual abuse in an effort to establish the Defendant’s criminal
propensity, exclusion is appropriate when *s00the balancing test under Rule 403 does
not favor admission. In summary, because the motive for the murder of Mr.
Goodman was clearly established through other of the State’s witnesses, the
probative value of B.G.’s allegations, as related by Ms. Tharp, insofar as it
established motive, was cumulative. In consequence, the inflammatory
nature of the allegations of sexual misconduct was such that Ms. Tharp’s
recitation of their details should have also been excluded under a Rule 403
analysis. (See Sexton v. State, 368 SW3d 371, (Tn. May 29, 2012) as corrected (Oct.

10, 2012).

18, The Defendant and Attorney Hargiss discussed this issue at length. It was agreed upon that
no hearing should be necessary since Case Doctrine and the Tennessee Supreme Court’s

ruling was readily available and understandable.

19, However, it was agreed upon that the defense would prepare and call witnesses’ to
impeach the alleged rape victim concerning clear and convincing evidence if that became
necessary. Attorney Hargiss assured the Defendant that he was prepared to cross-examine this

witness and then failed miserably.

20, Hargiss failed to point out that the alleged victim had recanted numerous times
continuously over a twenty year period and that the actual charges were dismissed for a lack of

evidence because of one of the recants.

21, The Defendant pointed out to Attomey Hargiss that there were statements, (recants),
provided to #1, Inquisitor Ink. Investigators who could be subpoenaed. #2, The alleged victims
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mother could and should have been subpoenaed to testify on several issues concerning
reliability of the testimony. ( Attorney Hargiss told the Defendant that the State had the mother
under subpoena for this hearing and assured the Defendant she was available to be called at
the hearing without the defense issuing a subpoena. The mother was not under subpoena for
the State and Attorney Hargiss failed to issue a subpoena for her. The mother was not present

| for either party to call as a witness.) #3, The alleged victim had also made previous statements
to a Children Service worker who did testify prior to the alleged victim and Hargiss allowed

the witness to be released instead of being held to be called for rebuttal.

22, After the clear and convincing evidence portion of the hearing was mangled by Attorney
Hargiss, the attorney should have and could have fell back on the Case Doctrine Law, as was
the Defendants understanding of the planned strategy, which states: ( Under the law of case
doctrine, the appellate court’s ruling becomes the law of the case, binding on the parties and
on the trial court on remand. State ex rel. Sizemore v. United Physicians Ins. Risk Retention
Group, 56 S.W.3d 557, 566 (Tenn. Ct. App..2001) In general, the law of the case doctrine
prohibits reconsideration of issues actually decided or necessarily decided by implication in a
prior appeal in the same case. State v. Jefferson, 31 S.W. 3d 558, 560-61 (Tenn.2000);
Memphis Pub. Co., v Tenn. Petroleum Underground Storage Tank Bd., 975 S.W. 2d 303, 306
(Tenn. 1998); Ladd v. Honda Motor Co., Ltd., 939 S.W. 2d 83, 90 (Tenn. Ct. App. 1996).
Thus, except in certain limited situations , the trial court cannot revisit an issue decided ina
prior appeal in the same case. Memphis Pub. Co.., 975 S.W. 2d at 306. The extent to which the
law of the case doctrine precludes relitigation of an issue decided in a prior appeal is a

question of law, subject to de novo review.

23, To be effective and build a record for appeal Attorney Hargiss could have and should have

g7
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argued the Sexton v. State, 368 SW3d 371, (Tn. May 29, 2012) as corrected (Oct.
10, 2012), was the correct law previously handed down as quoted above and the lower court

had no proper authority to reverse that ruling.

ARGUMENT

24, Attorney Hargiss has mislead the Defendant concerning numerous issues and failed to
properly argue and call available witnesses in the two (2) hearing at which he has represented
the Defendant up to this point. The Defendant, facing two (2) life sentences at minimum has
lost all trust and has a complete and total lack of confidence in Attorney Hargiss. Attorney
Hargiss has shown Constitutional level ineffectiveness and is actively denying the Defendant
of his right to effective counsel. For the trial court to fail to substitute counsel would be in fact
denying the Defendant his Sixth Amendment Right to Effective Counsel guaranteed by both
the Tennessee and United States Constitution and be forcing the Defendant into a Pro-se

situation and an Interlocutory Appeal.

REQUESTED RELIEF

#1, Wherefore, premises considered, the Defendant respectfully requests this
Honorable Court to replace / substitute Attorney James Hargiss with

experienced, effective counsel for the trial of this cause.

Respectfully Submitted,
A T

H. Glenn Sexton Jr.
Scott Co. Justice Center
575 Scott High Drive
Huntsville, Tn. 37756
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CERTIFICATE OF SERVICE

1 certify that I have placed a true and correct copy of the foregoing upon the parties by placing same in

the United States Mail, with sufficient postage thereon, or by hand delivery by a correctional officer and

addressed as follows:

Jared Ralph Effler, District Attorney General 8th Judicial District DA Office 575 Scott High Dr. Suite A
Huntsville, Tennessee 37756 and James N. Hargis JMG, PLLC, 27 North Main St. Sparta, Tn. 38583,
Onthisthe 18th  dayof June .2021.

W Loy D2

“H. Glenn Sexton Jr.
Scott Co. Justice Center
575 Scott High Drive
Huntsville, Tn. 37756

-----
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o FILED
DATE! l:z[;umeQf 6
BONMIE PHILLIPS, CILERK

IN THE CRIMINAL COURT FOR SCOTT COUNTY
AT HUNTSVILLE, TENNESSEE

STATE OF TENNESSEE, )
PLAINTIFF, )
Vs. ) Case # 7685
) SCOTT COUNTY
) HON. WILLIAM ACREE
H. GLENN SEXTON, Jr. Pro se, )
DEFENDANT, )
WAIVER OF COUNSEL

Comes now, the Defendant H. GLENN SEXTON, Jr., Pro se, and pursuant to Tenn. R. Evid.

Rule 44, waives the right to appointed counsel and moves this Honorable Court to allow the

Defendant to represent himself in the above styled case.

FACTS
On or about January 2021 this Court appointed attorney James N. Hargis to represent the

Defendant.

The Defendant, finding Attorney Hargis representation unsatisfactory, filed a Motion to

Substitute Counsel on June 18, 2021.

The Trial Court heard the motion on August 13", 2021, and denied the Defendants

request to Substitute Counsel of Record.

The Defendant, being informed in open Court and knowing his rights, prefers self-
representation to what he considers Ineffective Assistant by Attorney Hargis, hereby

knowingly waives the right to counsel. b Vitdies, /)
*:;\\Q&,’g,SEE-COU,y/. ;/,/
This the 13", day of August, 2021. A et .. 0,0/
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Certificate of Service

I certify by signature below that a true and exact copy of the foregoing has
been forwarded by placing same in the United States Mail, postage prepaid, or
hand delivered, to the addresses as follows:

Jared Ralph Effler,
District Attorney General

8th Judicial District DA Office
575 Scott High Drive, Suite A
Huntsville, Tennessee 37756.

On this the 13", day of August, 2021.

Hubert Glenn Sexton Jr.
Scott Co. Justice Center

575 Scott High Drive
Huntsville, Tn. 37756
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APPENDIX - H

T.C.C.A. ORDER DENYING INTERLOCUTORY APPEAL
AND
NOTICE OF INITIATING DOCUMENT FOR

APPEAL TO TENN.SUP. CT.



IN THE COURT OF CRIMINAL APPEALS OF TENNESSEE
AT KNOXVILLE

STATE OF TENNESSEE v. H. GLENN SEXTON, JR.

Scott County Criminal Court
7685

No. E2021-01013-CCA-R10-CD

Date Printed: 09/02/2021 Notice / Filed Date: 09/02/2021

NOTICE - Initiating Document - TRAP 10 Extraordinary Appeal

.

The Appellate Court Clerk's Office has entered the above action.

James M. Hivner
Clerk of the Appellate Courts
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Court of Criminal Appeals — Eastern Division
Appellate Court Clerk’s Office - Knoxville
Supreme Court Building

505 Main Street, Suite 200

Knoxville, TN 37902

(865) 594-6700

Hubert Glen Sexton, Jr. #321012
Scott County Justice Center

575 Scott High Drive

Huntsville TN 37756

Re: E2021-01013-CCA-R10-CD - STATE OF TENNESSEE v. H. GLENN SEXTON, JR.

Notice: Case Dispositional Decision - TRAP 10 Denied

Attached to this cover letter, please find the referenced notice issued in the above case. If you
have any questions, please feel free to call our office at the number provided.

cc:  Courtney Nicole Orr
James Nathan Hargis
Senior Judge William B. Acree
Hubert Glen Sexton, Jr.

.y

Additional case information can be found at www.tncourts.gov


http://www.tncourts.gov

IN THE COURT OF CRIMINAL APPEALS OF TENNESSEE
AT KNOXVILLE

FILED

09/14/2021

Clerk of the
Appellate Courts

STATE OF TENNESSEE v. H. GLENN SEXTON, JR.

Criminal Court for Scott County
No. 7685

No. E2021-01013-CCA-R10-CD

ORDER

Before the court is an application for an extraordinary appeal pursuant to
Rule 10 of the Tennessee Rules of Appellate Procedure filed pro se by the defendant, H.
Glenn Sexton, Jr., while represented by appointed counsel. In this application for
extraordinary appeal, the defendant challenges the trial court’s denial of his motions for
substitution of counsel and his motion to waive counsel and proceed pro se.

An extraordinary appeal may be sought from an interlocutory order pursuant
to Rule 10 of the Rules of Appellate Procedure “on application and in the discretion of the
appellate court alone . . . (1) if the lower court has so far departed from the accepted and
usual course of judicial proceedings as to require immediate review, or (2) if necessary for
complete determination of the action on appeal as otherwise provided in these rules.”
Tenn. R. App. P. 10(a). The application for an extraordinary appeal “shall be
accompanied by copies of any order or opinion or parts of the record necessary for
determination of the application.” Tenn. R. App. P. 10(c). The rule further provides
that “ItThe annlication may also be supported by affidavits or other relevant documents.”
1d

Attached to the application for extraordinary appeal are the following
pleadings and orders filed in the trial court: the defendant’s June 18, 2021 pro se motion to
substitute appointed counsel; the State’s July 8, 2021 response to the defendant’s motion
to substitute counsel; the defendant’s June 29, 2021 pro se motion to request a transcript
and pleadings concerning the hearing on the defendant’s counsel-filed motion to exclude
prior bad acts of child rape; the trial court’s July 1, 2021 order denying the defendant’s pro
se motion for a transcript and pleadings; a waiver of counsel filed by the defendant on
August 13, 2021, purportedly following the trial court’s denial of the defendant’s motion
for substitution of appointed counsel. The attachments also include the defendant’s

I.HJfS



August 19, 2021 correspondence to appointed counsel directing counsel to forward to the
defendant a copy of the trial court’s order “denying the Pro-se Substitute Counsel Motion
and the Pro-se Motion to Waive Counsel.” The attachments do not include a copy of the
challenged orders denying the pro se motion for substitution of appointed counsel and
motion to proceed pro se or a transcript of the hearing concerning the motions.

The absence of the requisite orders prevents this court from determining
whether the trial court “so far departed from the accepted and usual course of judicial
proceedings as to require immediate review.” Tenn. R. App. P. 10(a). Therefore, we
conclude that the application is insufficient and should be DENIED. It appearing that the
defendant is indigent, the costs of this proceeding are taxed to the State of Tennessee.

. a2 M
S CURWOOD WITT, JR4TUDGE

NWuvna Wl 0. Qe

NORMA MCGEE OGLE, JUDGE
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IN THE SUPREME COURT OF TENNESSEE
AT KNOXVILLE '

STATE OF TENNESSEE v. H. GLENN SEXTON, JR.

Scott County Criminal Court
7685

No. E2021-01013-SC-R11-CD

Date Printed: 10/15/2021 Notice / Filed Date: 10/15/2021

NOTICE - Initiating Document - TRAP 11 Permission to Appeal

"Pro Se Motion for Permission to Appeal Court of Criminal Appeals Denial of T.R.A.P. 10
Application."

The Appellate Court Clerk's Office has entered the above action.

Pursuant to Rule 11(d), "any other party may file an answer in opposition within 15 days
after filing of the application." Please use the appeal number listed above on all future
filings.

James M. Hivner
Clerk of the Appellate Courts
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TRANSCRIPT OF AUGUST 13" 2021 MOTION HEARING

(In pertinent part, page # I through # 43)
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STATE OF TENNESSEE,

\'2

HUBERT GLENN SEXTON JR.

i _Qe._ﬁegd@gg_r.m e+

IN THE CRIMINAL COURT FOR SCOTT COUNTY
HUNTSVILLE, TENNESSEE

Plaintiff,

No. 7685

et St e S St P Nt S o

&

THIS CAUSE camé on for hearing on the 13th

Vaay of August 2021, before the Homorable William B.™ i

Acree, Judge, holding the Criminal Court, Eighth

Judicial District, Scott County, Tennessee, in

Huntsville, Tennessee, and the following proceedings

were had, to-wit:

¥ & %

(Proceedings commenced at 9:01 a.m.)

THE COURT: Good morning, ladies and
gentlemen. We're back again.

We have a number of matters set this
morning. Before we get into the motions, are
there any announcements or anything of that
nature that need to be made?

GENERAL EFFLER: Your Honor, may the
attorneys approach just briefly?

THE COURT: Yes, sir.

N

-THG
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- cross-examine, and then the State introduce

(Whereupon, the following
bench conference was held.)

GENERAL EFFLER: Your Honor, we wanted
to make the Court‘awére that General Barclay
is wearing tennis shoes. He has had a
medical procedure on his foot and has
suturés. We didn't want that to be construed
as being disrespectful.

THE COURT: That's fine. I
understand. I wish I had brought mine. No,
that's fine.

GENERAL BARCLAY: Thank you.

(End of bench conference.)

THE COURT: Okay. It seems to me that
we probably need to take up, as the first
motion, the motion to substitute appointed
counsel, and I'm not sure how we need to
handle this. I would think that probably
Mr. Sexton needs to téstify as to whatever he

wants to testify about, and then to

any evidence they may have. Would there be a
better procedure than that?
GENERAL EFFLER: Yes, Your Honor.

MR. HARGIS: I believe that's proper,
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Your Honor.

Could Mr. Sexton have his arm shackles

released?

THE COURT: Okay.

MR. HARGIS: Your Honor, where would
you like him to testify?

_THE COURT: I suppose the witness

" Mr. Sexton, raise your right hand to
be sworn, please.
{(Whereupon, the defendant
wag sworn.)

THEE COURT: Thank ycu.

Mr. Sexton, 1I'm going to let you make
whatever statement or statements that you
have in regard to your motion. I way have
some queétions to ask you at some point
during your testimony. I would anticipate
the State's counsel will also.

I'l1l give Mr. Hargis an opportunity
first if you have any questions you wish to
ask your client.

MR. HARGIS: Yes, sir.

THE COURT: Okay.
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‘wanted to make it clear that I'm not asking.

counsel.

., rulings.

Go ahead, Mr. Sexton.
First of all, state your name so the
record will be clear.
THE DEFENDANT: Glenn Sexton.
THE COURT: Thank you.
- THE DEFENDANT: Well, Your Honor, I

filed a motion to substitute counsel, and I
to go pro se. I'm asking for a substitute

THE COURT: Okay.

THE DEFENDANT: At this stage in the
proceedings I need experienced trial counsel.
Mr. Hargis was appointed in January of 2021,
and he came and saw me quite often, and we
had some -- quite a few discussions.

And, Your Homor, I'll make it clear
that I'm not challenging any of your rulings
here today but to discuss the problems I'm
having with Mr. Hargis I'm probably going to

have to go into detail with a couple of those

First and foremost, I guess it would
be the Adams, the unavailable witness that

the State is wanting to bring in that is now’

T4
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.for-an interlocutory. appeal. .

deceased.

You know, me and Mr. Hargis discussed
that at length. We decided that more than
likely that you were not going to exclude his

testimony. So our procedure was -- our

intent was to come in here and build a record

1 asked Mr, Hargis plainly the first |

time -- the lost file -- " the lost evidence-

when they didn't cross-examine the witness, I
saw those. I was not proficient in the law.
I had no clue what impeachment evidence was.
They come in there with the file. They had

-

got forty or fifty convictions stamp-filed.
I'm assuming it's imp;achment evidence.
That's what they told me it was.

So I trusted Mr. Hargis when he told
me that he had went back to Bradley County
and he had gotten these convictions and that
there was impeachment evidence that the trial
attorneys could have-used. I believed that.
I trusted that. I never asked to see those

convictions. I never asked what those

convictions were. And as it turns out, none

3
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of those convictions would have been
available for impeachment at the first trial.

THE COURT: Do we know what those

.convictions were? Do we know whether or not

if the convictions had been tendered that

they would have been admissible into

evidence?

Do you know -- I think you know --
some prior convictions are admissible into
evidence as to the issue of credibility and
some are not -- do you know that?

THE DEFENDANT: Yes, sir.

THE COURT: Yes, sir?

GENERAL BARCLAY: Your Honor, when‘we
had the hearing on the Preston Adams
transcript being introduced as testimony, the
State produced information at that time --
and I can go back to the office and get that
file. I don't have that here with me because
we've ruled on that. But he did not have
testimonies at the.time of the first trial
that would have been admissible for the
purpose of impeaching his testimony. He had
some convictions later on, but what the State

showed to the Court at that time when we had

Rl
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the original motion hearing -- that this file
Mr. Sexton talks about with all these
convictions could not have existed because if
the convictions existed then, they would
exist now, and they do not exist.

THE COURT: Thank you.

. .mm@gg.Qggggggﬂi+meympointvi&um.,w

g

. your ‘Honor. is.tHérs are numerous convictionst

for drugs and,alcohol, d4riving, things like

that. They are numercus. ‘Maybe forty

altogether.

But wmy point is, is Mr. Hargis told me
that there was impeachment evidence availabie
to my trial attormeys. I never asked to see
those convictions personally because I
trusted him. And then I come in here and I

testify under oath that I previously saw

those twenty years ago, and then I find out,

from the State, of course, that there is no
impeachment evidence. It's not there. And I
mean, it kind of made me look like a liar and
it kind of upset me.

Secondly, discussing this same issue,
we knew that there were rent receipts for

the -- for impeachment purposes. We knew

1A




10
11
12
13
14
15
" 16
17
18
19
20
21
22
23
24

25

13

State v. Sexton, 8/13/21

this.

THE COURT: There were what?

THE DEFENDANT: Mr. Adams built his --

THE COURT: I didn't understand.
There were what?.

THE DEFENDAﬁT: There was rent
receipts from where he lived.

THE COURT: Oh, okay.

THE DEFENDANT; Now, you asked
fepeatedly during this hearing, Your Honor,
"Why are they significant? Why are they
significanﬁ?“ Mr. Hargis ended up telling
you that they were significant because he
didn't sleep where he said he slept that
night or something like that.

The fact is, is this man built his
testimony around two other witnesses leaving

the room, leaving his apartment, and going

next door to use the phone because he had

just moved in and didn't have the money to
set his phone up yet. When the actual truth
is, and those rent receipts would show, that
he did notvrent\that apartment until over a
month after I was arrested. Therefore, I

could have never been there. And so the

T3
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telephone, the people going next door, I
mean, you know -- and these people were
available to testify that I had never been
with them at this location because I was

incarcerated. Nome of these witnesses were

,_called,”_ﬂe,ppuldn‘t even explain to you what
—the-issue- wasw-why_the testimony is.

7si§§ifééané,fahg'*he 1@peachm9nf wag’

significant. It wasn't -- it“@asn‘t'where~he
l1ived a year ago at the trial or "pefsre the
trial. It was the fact that he built bis

statement that I confessed to him at &
location that he didn‘t even live im until a

month after I was incarcerated. That was the

significance.

You know, we go on to discuss the
jinvestigator. Okay. Now, I've got work
preduct from Inquisitor, Inc., which handled
the investigations early on back around 2000.
Okay. I‘'ve got this work product from this
investigator. He clearly states in there
that he contacted the lady, he got the rent
receipts, who the lady is, and everything.

Now, the Inquisitor, Inc. has sold out

to a different company. However, when
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company sells out like that, the new company

before. So we could have called one of the

they -- you know, by precedence when a
automatically owns the work product from

investigators. We could have contacted the
lady that gave the rent receipts to the
investigator. There was numerous things that
we could have done, but we knew and we
discussed the fact that the new investigator
had no standing whatsoever‘to testify to this
work product. We knew that. We discussed
that. I thought we had that understood.

Well, we come in here for the heafing,
and he tries to call the new investigator,
Brian Smith, to testify to a work product
that he doesn't -- he had absolutely nothing
to do with, knew nothing about other than the
same thing that we had, which was the work
product. I mean, there was no standing for
him to testify. Of course it was
inadmissible. We knew that. We had
discussed that.

We discussed the fact that he had to

get somebody else. He had to get somebody

from Inquisitor, Inc. He had to get the lady

! T"I# IS
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from -- that gave us the records to start
with.

And in the end, it came completely out
to where we've got no record to even file an

interlocutory appeal or on direct a@peal.

There's no standing. Unless I can get this

stuff indur_iggt,;:ialnow, v,t_bre.r,e_.'.vs. no way..
i T've got a junkie| -

ng for drug offenses thaty

trial when he --

THE COURT: Mr. Sexton, it sounds like
you're trying to reargue the motion

concerning Mr. Adams' testimony. Is that

what vou're doing?

THE DEFENDANT: No, sir, Your Homor.
I'm not questioning your ruling whatsocever.
Your ruling has been made. That's where we
are. |

All I'm saying is the way the hearing
was handled, there was absolutely no evidence
put into the record in which would allow me
to appeal your decision. Because we never --
the appellate court looked at the ineffective

assistance for the trial counsels, and they

l*ts;# Mﬂ
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done a roundabout on me and said I didn't
file precedence -- I didn't --
THE COURT: Are you contending --

 THE DEFENDANT: I didn't cite

precedence.

THE COURT: Are you contending that
your attorney should be removed because of
ineffective assistance of counsel? 1Is that
the basis of your argument?

THE DEFENDANT: That, Your Honor, and

I just -- I mean, he lied to me about the
convictions. I don't have -- I just -- I
just -- I have trouble trusting him. I don't

think I can trust him, and I just don‘t think
I can have any confidence in his work.
THE COURT: Okay. Go ahead.

THE DEFERDANT: Now, I mean, the

. second issue would be the 404 (b) motion that

we had with the child abuse.

The ruling -- we discussed this. The
ruling was clear from the Tennessee State
Supreme Court. Regardless of fhe veracity of
these allegations, this stuff under 404 (b) --
a higher standard than 404 (b) would

substantially outweigh the -- the prejudice

\,'I_#I'Z
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hearing.
on.
Tho

was substantially outweighed, and, again, I'm
not arguing your ruling. I'm telling you
what -- yéu know, what the record says.

‘So we discussed this, and the motion
that should have been filed was a Tennessee

Rules of Criminal Procedure Rule 12 motion to

whatever the appellate courts say, both

parties and the trial court is bound by that

 on remand. I mean, there's got to be --

there's got toc be some scxrt of, you know,
especially circumstances to rehear this, to
revisit this. And I never heard that
argument. I never heard case doctrine law in
our argument.

He kept reciting something about that
came out of the record earlier. But, I mean,
the ruling was, regardless of the veracity of

the allegations, they were overly

prejudicial. I never heard that during the

‘hearing. Absolutely there should have been

no hearing. He should have filed a motion to

T%
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- would be here. And then we get here with the

strike, and then we should have appealed that
had the hearing been set.

I just -- mean, I just don't --

THE COURT: Do you understand --

THE DEFENﬁANT: I mean, I just don't
thinkvhe'skgot enough experience to handle a
case like this.

THE COURT: You understand you can't
appeal a case any timé you want to? You
undersfand that, don't you? |

THE DEFENDANT: I do.

THE COURT: Okay. Go ahead.

fHE DEFERDANT: You know, at the
hearing Mr. Hargis told me -- I told him
that, you know, these girls are saying that
this,happened, this happened, and this
happened all on the same night. And the
three of us weren't the only three in the
house. There was other witnesses that could
be called. When I questioned Mr. Hargis
about calling these impeachment witnesses and
trying to get them here, he told me that the

State had one of them under subpoena and they

hearing when we could put her on the stand




17

18

19

20

21

22

23

24

25

20

State v. Sexton, 8/13/21

 child rape is

regardless of which way she -- whose side
she's on now, she could have testified and
probably helped us quite a bit.

THE COURT: You understand you can
introduce witnesses at the trial regarding
those alléga;ions, don‘'t you?

THE DEFENDANT: Absolutely.

‘fHE DEFENDANT: But that's after the |
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details are already in, and that's what we're
trying to prevent. We're trying to prevent

the prejudice that got this case remanded the

first time.

But I just -- I don't -- I just dom't
feel comfortable. I don't feel comfortable
with Mr. Hargis as my lead éttorney in this
case.

THE COURT: Anything further?

THE DEFENDANT: No, sir, Your Honor.

THE COURT: Mr. Hargis, do you wish to
ask him any questions? |

MR. HARGIS: No, Your Honor.

THE COURT: Does the State?

MR. HARGIS: Just argument maybe.

i
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GENERAL BARCLAY: Your Honor, I don't
think we need to go into the Preston Adams

matter any further, and that's the matter I

-would have been handling. I think General

Bradshaw would like to make a brief response
as to his 404 (b) complaint.

GENERAL BRADSHAW: Your Honor, the
State's position is that Mr. Hargis's
procedure of having a 404 (b) hearing prior to
the hearing is the proper procedure when it
comes to these type -- this type of prior bad
act. I mean, that is what we're dealing
with. We believe that Mr. Hargis has handled
this appropriately.

Further, Your Honor, it has been -
repeatedly said that the Court of Criminal
Appeals has already ruled that the child sex
abuse is overly prejudicial. That is
incorrect. The Court of Criminal Appeals
ruled that the hearsay testimony of Hope
Tharp was overly prejudicial --

THE COURT: That was Justice Wade --

GENERAL BRADSHAW: Exactly. |

THE COURT: -- with the Supreme Court

and not the Court of Criminal Appeals, wasn't

I"\‘—j_# al
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it?
GENERAL BRADSHAW: Absolutely. Yes,
Your Honor. I apologize.
' And even at that, it wasn't grounds

for overturning the case. BAnd so there is no

. precedent that's been set here that has to be|

upheld on remand.

 What the State brought before the

' Céﬁrt, §ﬁd‘what’Mr{ Ha:gis"ap@rcgziately

tegtimony of the.actg;l,ehiléren, whick is
not the same as hearsay testimony through
Hope Tharp. It‘s_né; an issue that had been
previously been de;ermined by Justice Wéde,
and we do believe that it was dealt with in
an appropriate manner and that Mr. Hargis did
not demomstrate any lack of appropriate
assistance of counsel.

THE COURT: Okay.

THE DEFENDANT: May I speak, Your
Honoxr?

THE CCURT: Yes, sir.

THE DEFENDANT: I absolutely disagree
with their interpretation of the ruling.

When I filed the appeal on direct

B
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appeal on that issue, I did what would be
considered as a shotgun effect. I did the
proper 404(b) hearing at the first trial. I
contested the hearsay, of course, and I
contested the overly prejudicial effect. And
Justice Wéde ruled on each individual issue
that I brought. But at the end, the foremost
ruling that got the sentences reversed and
the case remanded were that it was overly
prejudicial, that the information was overly

prejudicial. Justice Wade ruled that there

was all kinds of other evidence to show

motive and that the details of this child
rape stuff was absolutely cumulative. I

mean, that's the ruling. They did not need

~ the details of these child rapes to prejudice

the jury when they had all of this other
evidence to prove theif motive. They just
didn‘t need it. And that's whét the ruling
says.

Now, that's my interpretation of what
the ruling says.

THE COURT: Okay.

I've read the Court's opinion'about

three or four times probably and it speaks

'_514*&3
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for itself. I'1ll address that laﬁer.

Is there anything further from
Mr. Sexton?

Mr; Hargis, do you have anything?

MR. HARGIS: I was just going to make
a statement, Your Homnor.

THE COURT: Yes, sir.

- MR. HARGIS: Your Homor, I don‘t have |

any Guestions for my client. The only issue
¥ have is mv cliernt has testified undeér oath™
+hat he believes I lied to him and that he

doesn't trust me, and with it being =2 double

first degree murder, Your Homnor, it puts ne

in a predicament ethically to continue my
representation with my client testifying
under oath that he believes I‘'ve lied to him.
At the same time I understand we're all here
today and I don't want this thing to go off
the rails and I'm prepared to do whatéver the
Court asks of me. I'm not asking to be
removed. 1It's just I have an ethical dilemma
right now as his defense attorney with the
way he's testified under oath today, Your
Honor. But I'm happy and I will do whatever

the Court asks me to do. If you ask me to

T
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stay in as lead counsel, I'm prepared to
argue. If you ask me to --

THE COURT: Mr. Hargis, if a counsel
were allowed to withdraw every time tha£ his
client said he was being dishonest or lying
to him, I think it would be very difficult to
obtain appointed counsel in a lot of cases.

MR. HARGIS: Correct, Your Honor.

THE COURT: Anything further from
Mr. Sexton?

THE DEFENDANT: No, sir, Your Honor.

THE COURT: Okay.

Does the State have evidence?

GENERAL BARCLAY: No, Your Honor.

THE COURT: I saw the State's answer.
I think it's significant the number of

appointed counsel that Mr. Sexton has had in

‘"the past. I think that probably needs to be

put in, or perhaps the record speaks for
itself. I don't know.
Do we need any evidence in regard to
his prior representation?
| GENERAL BARCLAY: No, Your Honor. The
State's response highlighting basically the

chain of attorneys he's gone through over the

) ;1#0’25
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years -- not just through the trial process,
but the motion for a new trial, the appeals,

the PCR and everything else -- I think that's

all a part of the record in this case, and

that's where we derived the information from
that we compiled into the response that we

filed.

GENERAT, BARCLAY: Well, imitially it -~
was done by CGeneral Davis and then I did some
tweaking and I think I signed off om it. So
it bears my'siggaiu:e, buﬁviﬁﬂs primarily her
groundwork.

THE COURT: All right.

TBEVDEFENDANTs Your Honor, may I be
heard?

THE COURT: In just a moment you may.

TEE DEFENDANT: Thank you.

THE COURT: General Barclay, as an
officer éf the court, are you telling. the
Court that the information set forth in the
answer as to his prior representation was
obtained from the record?

GENERAL BARCLAY: Yes, Your Honor, I

»‘1#96
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do.

THE COURT: Okay.

GENERAL BARCLAY: And I think General
Davis would also affirm that.

THE COURT: Okay. Thank you.

All right. Mr. Sexton?

THE DEFENDANT: I've not had an
opportunity to see the State's response.

THE COURT: You haven't?

THE DEFENDAN&: But I'm sure they're
talking about the numerous previous lawyefs
and the fact that I just kept getting morons
before my post-conviction.

You saw what happened with my pro se
post-conviction, Your Honor. I was able -- I
was able to.win several constitutional

viclations, and these lawyers were telling me

that the issues that I was filing were not

winnable. They was telling me that they
wasn't even going to file them.

So I went through -- I went through
several attorneys. I did. I don't --

THE COURT: And then you're arguing
today that Mr. Hargis is your latest moron,

right?

By
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THE DEFEﬁDANT: I'm sorry?

THE COURT: You're arguing today that
Mr. Hargis is your latest moron?

THE DEFENDANRT: No, I am not. That's
not what I'm saying at all.

But as far as this trial, Your Honor,
as far as time and this trial -- now, I sat

in the Departmentof -Correctiong—from

- Novewber of 201¢ until May of 2020 when I~h§4 .

" #o file a mandate ard have the ¢ase wmandated.,y

and they told the State that they had seven
days to come and pick me up after that. Row,
that's six or seven months that I could have
been working on my stuff. Then I get here
and it's another three months before I get in
to court.

So what I'm being told is when these
convictions were being reversed, this is a
clean slate. 8So for all intents and
purposes, this is my first attorney and this
would be the first one I'm having dismissed.

THE COURT: Okay.

Mr. Sexton, again, I want to remind

you that we've done everything possible to

bring your case to trial as quickly as

;a fj:**;fg
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possiblé. This is not something that you can
set, you know, next week. In fact, I think

you even filed a motion here recently, which

I denied, to extend this hearing and continue

it to a later date. I denied that because we
need to move forward and have the case
scheduled as is.( Had I granfed your motion,
it would have probably resulted in a delay of}
several months.

The reason I denied your motion is
because you're represented by counsel and you
do not have a right to file a motion on your
own. The motion to substitute counsel is |
somewhat of a different situation, but
otherwise you can't do that.

Now, you have not read the State's
response tc your motion?

TEE DEFENDANT: I have not, Your
Honor. I have not received that copy, no,
sir.

THE_COURT: All right.

Mr. Hargis, do you have a copy of it

-that he could read?

MR. HARGIS: I do, Your Honor. 1I'll

be happy to show it to him.

ST
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THE COURT: I'll tell you what, we've
just started this morning. Would it be
worthwhile to reserve my ruling until later

on in the morning on this motion and in the

“meantime give him an opportunity to read the

motion and to speak to it if he wishes to do

807

| GENERAL BARCLAY: Your Homor, if it

would facilitate things, we have an extra

printed ¢opy we could makKe available instead |-

of trying to look at it on that tablet, if
there’s pno cobiection te that.
TEE COURT: AIL right.
Let's take about a ten-minute recess
to give Mr. Sexton the opportunity to read
the State's respounse. |
MR. BARGIS: Thank you, Your Honer.
(Whereupen, the court was in
recess 9:27 a.m. until
9:42 a.m., and then
reconvened.)
THE COURT: Mr. Sexton, have you had
an opportunity to read the State's response
to your motion?

TEE DEFENDANT: I have, Your Honor.

3
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‘have to sit co-counsel on a case before you

. some guy out of Knoxville I had never heard

THE COURT: Do you have any further
comment or testimony?

THE DEFENDANT: Well, I mean, I think
we've already rowed down most of what they
had to say in here. I think they should pass
that on to the higher district attorneys
office. 1It's a pretty good argument for
appeal. But I actually disagree.

They've got some things in here where,
you know -- I mean, of course, Mr. Redick
died of cancer while he was representing me.
I actually -- he let everybody know that he
was terminal and he bailed off.

The only reason that Heil who took
overple#d when he bailed off was -- the only
reason he was there ﬁas he was learning to do
death penalty cases, and he had went to the
little six-hour class and got qualified. But
there's still the -- you still have to -

before you go through the trial'you still

can actually take lead. And I just didm't

feel comfortable with him. And he brought in

of. He -- the guy comes in. We --

-3l
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personality conflict right away. And I
thought it was in my best interest to have

them guys dismissed. I did that. I ended up

‘with James Simmons and Richard Gaines. I -got

my sentences, you know, reversed and
remanded.

I mean, Your Hopor, I Know I've went

- ‘through & bunch of attorneys. I'm not
‘denying that. But I have ultimately gotten

" relief. EBvery time this case has left Scott

County agdbz’ve got tc the appeliate court,
I've had lawyers that were capable'of getting
me.reliéf. I know a gec&'law§ér.' I know
someone that can cross-examine witnesses. 1
can watch them in the courtroom a couple of
timés. I know if they're going to be
effective or not. I mean, you 4o toe. I
mean, you've saw good lawyers. And a hundred
and eighty-five students graduate law school:

Somebody's number one; somebody's number

-three ‘hundred and eighty-five, you know. I

don't want the three hundred and eighty-fifth
guy. Just because he's qualified and he's
got papers saying he's an attorney doesn't

make him an experienced trial attorney.

-3
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This is going to be a trial where-
there's really no -- it's all circumstantial.
There's réélly no direct evidence, as the
State said in their motion, and it's going to
be detail orientated. You're going to have
to be able to know when these jurors are
lying. You're going to have to study their
past statements.

I mean, there was just -- the 404 (b)
hearing. These girls said so much that was
contradictory to the stuff they had said
before and they added so much stuff and their
stories were so similar that -- I mean,
theré's no doubt it's -- they was in
collusion. I believe that. I mean, it's
obvious. But none of that stuff was pointed
out. And this case is going to -- it's going
to have to have a trial attormey that can do
this, that as soon as one of these witnesses
tell a lie they can be right on top of it.
And that's just -- that's just not the caSe_
with the cross-examinations that I've seen
with Mr. Hargis.

THE COURT: Thank you.

The defendant, Mr. Hubert Glenn

Al
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Sexton, has filed a motion to substitute

" appointed counsel. At the outset I want to

announce that when I was designated to hear
this case there was a motion pending, which

Mr. Sexton had filed as he had the right to

~do, to have an attorney appointed to

_represent him in this case.

“'ﬁr;fﬁéxtbnyrit'Qas"ﬁ;t“an’éégy taskwta'l
2 competent attorney to represent

vou. I talked to Judge Séxton, Shayne Sexton
here, and asked him .about the availability of
attorneys. And Judge Sexton teld me that all

the attorneys in this judicia
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were competent to represent you in & case of
this natﬁre had already represented you.

Mr. Hargis, who is from an office in
Sparta, I thimk -- is that right?

MR. BARGIS: Yes, Your Honor.

THE COURT: -- which is probably a
couple-hour's drive from here, agreed to
represent you. Mr. Hargis is a criminal
lawyer. That's what he does. And I
appointed him to represent you in this case.
You have filed a motion to substitute

Mr. Hargis. You tell the Court that you do

, - T #3Y
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not want to proceed pro se, that you want an
experienced trial counsel.

- Let me remind yoﬁ at the outset that
you have éhe right to hire whoe?er you wish
ﬁo hire. You came into court a few weeks ago
and applied for a bond and you told the Court
that you could make a bond of two hundred
thousand dollars or so. If you're capable of
making a bond like that, you may want to

consider hiring an attorney to represent you.

Again, you can hire anybody you want to. The

only caveat is the case is set for January
and I expect us to go to trial om that date.
As Ivhear your testimony today and as
I read your motion, you éomplain primarily
about two motions that YOu did not win which
I had decided adversely to you. Omne
concerned the testimony of Mr. Adams and the
other concerning the 404 hearing that we had.
You're not entitled to reliﬁigate those
motions. I believe that I degided those
correctly. If you have a disagreement about

that, you can take that up with the Court of

Criminal Appeals if this case goes up on a

direct appeal at some point. But it appears

T35
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that your complaints arise primarily from
those motions.

Yoﬁ argue or state that you can't
trust your attormey. You state your attorney
has lied to you. You contend that your
attorney is ineffective. You contend that hel

has not had enough experience and that you do

* _pet feel comfortable with him. I want to

remind you, and I'R gding to quote from the

=

of State versus Carruthers, reported in |

case
35 5.W.34 516 im 2000, "The right to the

assistance of counsel at trial, however, does
not guarantee that a criminal defemdant will |
be represented by a particular attorney.
While a criminal defendant who desires and is
financially able to retain his own counsel
should be afforded a fair opportunity to
secure counsel of his own choice, an indigent
defendant has no absolute right to counsel of}
his choice. Moreover, the Sixth Amendment's
protection includes no guarantee of the right
to a meaningful relationship between an
accused and his counsel whether the counsel
is appointed or retained."

Quoting further from the Carruthers,

X130
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- defense certainly is not sufficient to permit

you pick out. You don't have that right.

represent you. Again, if you want to find

"Mere disagreement as to the conduct of the

the removal of any attorney."
In short, Mr. Sexton, those cases and
the case law of Tennessee is you do not have

the right to have an appointed counsel that

And I want to remind you, as I alluded to a

moment ago, attorneys are not lined up to

the means to hire somebody to represent you,
you can hire whoever you want to represent
you.

I think the prior background in this
case is of signifigance,.and I'm referring to
the attorneys who have represented y;u in the
past and the éomplaints you have made agéinst
them. It appears that those complaints weie
similar to the complaint ybu’re\making.
against Mr. Hargis.

You were represented by Larry Warner
and Leif Jeffers during the trial of the éase
back in 2001. You filed a complaint with the
Board of Professional Responsibility against

Mr. Warner. You later successfully argued in

| :\_'I# 37
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R 1 '~ your post-éonvicﬁion that these attorneys
) 2 were ineffective for the reasons expressed in
i 3 the opinion.
) 4 - William Redick was appointed as a
5 substitute for Larxry Warner. Petef Heil was
6 : .‘agpointedJas a substitute also. They
...... ' : SIS S - . represented you for a period of time. You
e 4" . filed’a complaine with the BPR agaimst
g "Mr. Heil.
ig Gerald Gilley was substituted and
1 S represented you for a period of time. You
i2 filed a complaint with the BPR against him,
N 7 . : e . . _ . . .
i3 and’ you accused both ¥r. Heil and Mr. Gulley
14 of the ineffective assistance of counsel.
15 _ Richard Gaines represented you for a
16 period of time. You also alleged that he
i7 | provided you with ineffective assistance of
i8 © counsel.
13 ' James Simmons represented you for a
20 period of time. You also accused him of
21 - rendering ineffective assistance of counsel.
L 22 : Paul Bruno represented you for a
23 '~ period of time. You accused Mr. Bruno of
o 24 ineffective of counsel.
7
25 - You also have been represented by

TR
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Mr. Mark Seitz, Ivy Gardner, and John Bowden.
Eleven attorneys have ;epresented you
in the past, prior to Mr. Hargis's
representation of yoﬁ.
Mr. Sexton, I want to make sure that

you understand something today. If you

continue to make attacks upon your attorney
i ——

might forfeit your right to be represented by

an attorney in this case. You stated earlier
that you wanted an attorney to represent you,
and you should have an attorney representing
you. You're uneducatedlin the law and you
have no means, or abiiity rather, to
represent yourself, and you should be. But

you need to keep in mind that if vyou

continue -- that your conduct in the future

could result in a waiver or forfeiture of

your righ; to counsel.

I want to refer againlback tc State v.
Carruthers because they talk about that in
detail as one of the leading cases in *
Tennessee on a right té counsel. P"A finding
of forfeiture is appropriate when a defendant

manipulates the constitutional right. to

counsel so as to delay, disrupt, or prevent

CIE39
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AT 1 the orderly administration of justice. Where
) 2 the record demonstrates such egregioﬁs
3 manipulation a finding of forfeiture should
) 4 be made and such a finding will be sustained,
5 even if the defendant is charged with a
6 - capital offense. Persons charged with
e -.capital offenses should not be afforded
'S " greater latitude to mamipulate and misuse
g '?élﬁéﬁlé'éﬁé tzéagﬁzeﬁjccﬁstitnﬁiﬁnal
16 rights.®
23 This is a warning to you that that
12 cculd happen if you engage in conduct which
— i3 appears to the Court to be an effozxt teo
14 manipulate or delay the trial of the case or
S to disrupt it, and you need to keep that in
16 mind. This is your warning. I want to make
17 you aware of thaﬁ. -
i8 Do you undeggg;ﬁgnéhac I said?
i9 THE DEFENDANT: I do, Your Homor. I
20 actually know Mr. Carruthers. We've had this
21 discussion.
B 22 THE COURT: You know Mrx. Carruthers?
23 THE DEFENDANT: I do. We've discussed
- 24 his case in detail.
7
25 THE COURT: All right. How is

-TL#40
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Mr. Carruthers getting along?

THE DEFENDANT: It's been about
fifteen years now, Your Honoxr, since I've
seen him. 1It's been a while.

THE COURT: All right.

THE DEFENDANT: But if you don't mindg,
I'd like to make just two quick points.

THE COURT: Nc, you‘re done on this
motion.

THE DEFENDANT: Okay.

THE COURT: The Court finds that
Mr. Hargis is a highly competent attormney who
has zealously represented you, Mr. Sexton.
The complaint comes down to two or three
motions upoh which he did not prevail. The
Court is satisfied that the Court's rulings
on those motions were correct. The Court
makes the observation I've seen nothing
whatsoever about Mr. Hargis's performance as
a lawyer which would make him ineffective in
his representation of you, and that motion is|
denied.

If the State's attorney would prepare
an oxrder, please. |

GENERAL BARCLAY: Yes, Your Honor.

|
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THE COURT: Thank you.

THE DEFENDANT: Your Honor, I have a
subsequent motion I'd like to file with the
Court right now, if you don't mind.

THE COURT: I do mind. You're
represented --

THE DEFENDANT: It‘'s actually a waiver

T, Your Honor. :

at the ocutset you did not want to proceed pro

se. You said you wanted experienced trial
counsel, which I think you have. I'm not

going to accept your waiver. You may file it
and put that in the record.
If the State would please when

preparing the order will also prepare one

0

rejecting his waiver.

THE DEFENDANT: -Can I have the moticm
at least stamp filed for the appellate court?

THE COURT:. Yes, I said you could file
it.

There's one other thing we neéd to

talk about for just a moment.

T na
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Mr. Sexton, you've filed two or three
motions yourself while represented by
counsel. You‘re not entitled to do that.
Hybrid counsel -- by that I mean where a
defendant attempts to represent himself along
with the representation of an attorney -- is
not permitted. I've denied a couple of your
motions because you filed them yourself
rather ghan fiiing those through your
attorney, and I will continue to do that
should you file any such motions in the
future.

Could I see 'that waiver?

Okay. Are we ready for the néxt
motion? I think there was a motion for an
interlocutory appeal. sShould that be taken
up next?

MR. HARéIS: Yes, sir, Youf Honor. I
filed that on behalf of my client.

THE COURT: Go aheéd, please.

MR. HARGIS: Your Honor, this is our
motion for permission to have filed a
T.R.A.P. S appeal, an interlocutory appeal,
on a hand£u1 of motions that Your Honor ruléd

upon on the June 10th, 2021 motion hearing

T3
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IN THE CRIMINAL COURT FOR SCOTT COUNTY
EIGHTH JUDICIAL DISTRICT, STATE OF TENNESSEE

STATE OF TENNESSEE

VS. CASE NO: 7685

HUBERT GLENN SEXTON

'WAIVER OF RIGHT TO COUNSEL FOR PURPOSES OF APPEAL

It has been explained to me, and | understand that | have the constitutional right to an
attorney to represent me on my appeal of my trial conviction and my sentence. | further
understand that if | am indigent and cannot afford one, the Court would appoint an attorney to
represent me. It has also been explained to mé today by the Criminal Court Judge and |

understand that the Tennessee Rules of Appellate Procedure govern the procedure in all

proceedings before the Supreme Court and the Court of Criminal Appeals. | hereby voluntarily
and knowingly and without force and coercion or promise of any kind, waive my right to
counsel. | acknowledge that | have been given sufficient apportunity to retain counsel, and I do

not wish to request court-appointed counsel.
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