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NOT PRECEDENTIAL
UNITED STATES COURT OF APPEALS
FOR THE THIRD CIRCUIT
No. 23-1600
ADRIN SMACK,
Appellant
V.

SUPERINTENDENT MAHANOY SCI; ATTORNEY GENERAL DELAWARE

On Appeal from the United States District Court
for the District of Delaware
(D.C. Civil No. 1-19-cv-00691)
District Judge: Honorable Gregory B. Williams

Submitted Under Third Circuit L.A.R. 34.1(a)
May 6, 2024

Before: PORTER, MONTGOMERY-REEVES, and ROTH, Circuit Judges.

(Opinion filed: November 20, 2024)

OPINION*

MONTGOMERY-REEVES, Circuit Judge.

Adrin Smack appeals the District Court’s denial of an application for a writ of

habeas corpus under 28 U.S.C. § 2254. Smack argues that the District Court erred in

* This disposition is not an opinion of the full Court and pursuant to [.O.P. 5.7 does not
constitute binding precedent.

Al
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holding that no clearly established federal law determined by the Supreme Court requires
all disputed facts be proven by a preponderance of the evidence at a state sentencing
hearing. Smack also argues that the Delaware sentencing court relied on materially false
information in imposing his sentence. Because Smack fails to identify clearly established
federal law governing the burden of proof for all disputed facts at his state sentencing
hearing and because Smack fails to identify any materially false information relied on by
the sentencing court, an application for writ of habeas corpus will not be granted. Thus,
we will affirm.

L. BACKGROUND!

Around August 2014, the FBI began investigating a drug trafficking organization
that it believed Smack co-led. Law enforcement eventually intercepted a phone call
between Smack and a co-defendant during which the co-defendant told Smack that he
was hiding something behind a radiator in the co-defendant’s residence. When law
enforcement searched the co-defendant’s residence, they found a military style tactical
vest; $16,108 cash; a loaded black Taurus .9-millimeter handgun; and 803 bundles of
heroin.

Thereafter, a Delaware grand jury returned a 261-count indictment against
multiple defendants, including Smack. Smack was charged with seventy-one counts of

drug dealing, one count of giving a firearm to a person prohibited, one count of

! In presenting the relevant facts, both the District Court and Appellees rely significantly
on Smack’s opening brief on direct appeal to the Delaware Supreme Court. This Court
does the same.
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possession of marijuana, two counts of conspiracy second degree, and five counts of
possession of a firearm by a person prohibited. Smack pleaded guilty to four counts of
drug dealing, one count of conspiracy second degree, and one count of possession of a
firearm by a person prohibited.

At Smack’s first sentencing hearing, the government recounted facts underlying
the charges in Smack’s indictment, presented evidence showing that Smack distributed
drugs in large quantities, and characterized Smack as a kingpin in a drug dealing
enterprise. Smack disputed some of the sentencing facts. The Delaware Superior Court
continued Smack’s sentencing hearing and requested briefing on the appropriate burden
of proof governing disputed facts. Smack argued that the government must prove
anything beyond the offenses of conviction by a preponderance of the evidence and not
under the government’s proffered minimal indicia of reliability standard. The Delaware
Superior Court agreed with the government.

At Smack’s second sentencing hearing, the Delaware Superior Court sentenced
him to an aggregate of fourteen years of incarceration (which was within the statutory
penalty range under Delaware law of two to seventy-six years) followed by decreasing
levels of supervision. Smack appealed, and the Delaware Supreme Court affirmed the
Delaware Superior Court’s judgment. Smack filed a petition for writ of certiorari to the
United States Supreme Court that was denied. Smack then filed in the District Court an
application for a writ of habeas corpus, which was denied. Smack appealed the District
Court’s denial, and this Court granted a certificate of appealability regarding the

appropriate burden of proof for disputed facts at Smack’s state sentencing hearing.
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II. DISCUSSION?

In this appeal, Smack argues that the District Court erred in denying his
application for a writ of habeas corpus under § 2254 of the Antiterrorism and Effective
Death Penalty Act of 1996 (“AEDPA”). Under AEDPA, this Court “shall entertain an
application for a writ of habeas corpus in [sic] behalf of a person in custody pursuant to
the judgment of a State court only on the ground that he is in custody in violation of the
Constitution or laws or treaties of the United States.”® 28 U.S.C. § 2254(a). But if the
state court adjudicated petitioner’s claims on the merits, a habeas application shall not be
granted unless the state court’s adjudication of the claim “(1) resulted in a decision that
was contrary to, or involved an unreasonable application of, clearly established Federal
law, as determined by the Supreme Court of the United States; or (2) resulted in a
decision that was based on an unreasonable determination of the facts in light of the

evidence presented in the State court proceeding.” 28 U.S.C. § 2254(d)(1)-(2).

2 The District Court had jurisdiction over this case under 28 U.S.C. § 2254. We have
jurisdiction over this appeal under 28 U.S.C. § 1291 and 28 U.S.C. § 2253(c)(1)(A).
“Because the District Court ruled on [appellant’s] habeas petition without conducting an
evidentiary hearing, our review of its legal conclusions is plenary.” Lewis v. Horn, 581
F.3d 92, 100 (3d Cir. 2009) (citing Duncan v. Morton, 256 F.3d 189, 196 (3d Cir. 2001)).

3 Although 28 U.S.C. § 2254 refers to a habeas “application,” we follow the Supreme
Court’s convention and use the word “petition” interchangeably with the word
“application.” See, e.g., Magwood v. Patterson, 561 U.S. 320, 324 n.1 (2010).
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Smack argues that the Delaware state court proceedings fail on both fronts because
his sentence (1) violated clearly established federal law and (2) resulted from an
unreasonable determination of the disputed facts.* We address each argument in turn.’

A. Contrary To or Unreasonable Application of Clearly Established
Federal Law

As noted above, AEDPA bars habeas relief unless the state court’s adjudication of
the claim “resulted in a decision that was contrary to, or involved an unreasonable
application of, clearly established Federal law, as determined by the Supreme Court.” 28
U.S.C. § 2254(d)(1). “[C]learly established Federal law” refers “to the holdings, as
opposed to the dicta, of [the Supreme Court’s] decisions as of the time of the relevant
state-court decision.” Dennis v. Sec’y, Pa. Dep’t of Corrs., 834 F.3d 263, 280 (3d Cir.
2016) (second alteration in original) (quoting Williams v. Taylor, 529 U.S. 362, 412
(2000)). A state court decision is “contrary to” clearly established federal law if it
“applies a rule that contradicts the governing law set forth” in Supreme Court precedent
or if it “confronts a set of facts that are materially indistinguishable from a decision of
[the Supreme] Court and nevertheless arrives at a result different” from that reached by
the Supreme Court. Williams, 529 U.S. at 405-06. An “unreasonable application” of

clearly established federal law occurs when the state court “correctly identifies the

* Smack also argues that the District Court and Delaware state courts erred in interpreting
Mayes v. State, 604 A.2d 839 (Del. 1992). We need not analyze this argument because
we do not rely on Delaware Supreme Court authority to resolve this case.

> Before the District Court, Smack also requested an evidentiary hearing, which the court
denied. Smack does not appeal that decision, and we do not address it.
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governing legal rule but applies it unreasonably to the facts of a particular prisoner’s
case....” Id. at 407-08. It “is not an unreasonable application of clearly established
Federal law for a state court to decline to apply a specific legal rule that has not been
squarely established by [the Supreme Court].” Knowles v. Mirzayance, 556 U.S. 111,
122 (2009).

Here, Smack argues that McMillan v. Pennsylvania,® Nichols v. United States,’
and United States v. Watts® “clearly established” that all disputed facts raised at a
sentencing hearing must be proven by a preponderance of the evidence and that the
rejection of his argument to this effect was contrary to or an unreasonable application of
clearly established federal law. Not so.

In McMillan, “the United States Supreme Court considered the constitutionality of
Pennsylvania’s sentencing scheme which required sentencing facts relevant to sentencing
considerations to be proven by a preponderance of the evidence.” Opening Br. 18. But
that case concerned the appropriate burden of proof for analyzing sentencing facts that

would increase the State’s mandatory statutory minimum. McMillan, 477 U.S. at 91.

6477 U.S. 79 (1986), abrogated by Alleyne v. United States, 570 U.S. 99 (2013).
7511 U.S. 738 (1994).

8519 U.S. 148 (1997).
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Smack’s case involved no such consideration, as he was sentenced well within the
minimum and maximum penalties under Delaware law. °

Similarly, Nichols concerned the constitutionality of a federal sentencing court’s
consideration of a defendant’s previous misdemeanor conviction when applying a
sentencing enhancement under the United States Sentencing Guidelines. Nichols, 511
U.S. at 746—47. That is, the sentencing facts in Nichols would result in a sentence with a
longer top range of potential imprisonment time.

Finally, Watts addressed the narrow question of the appropriate burden of proof
for factual findings leading to a federal sentencing enhancement; it provided no guidance
on the burden of proof governing sentencing facts for a sentence within a statutorily
permitted scope.

The holdings of these cases provide no support for Smack’s argument that the
burden of proof governing sentencing enhancement facts should equally apply to a
sentence, like the one at issue here, that is within the range established only by his

conviction. Smack has not identified a “squarely established,” “specific legal rule” that

% The Supreme Court declined to constitutionalize burdens of proof in McMillan, noting
that preponderance of the evidence satisfied due process for sentencing “considerations”
or “factors” enhancing Pennsylvania’s statutory minimum sentence. Id. at 85-86. The
Supreme Court in Apprendi v. New Jersey, 530 U.S. 466, 482-83 (2000) clarified the
distinction between sentencing “factors” and “elements”—holding that a fact increasing
the statutory maximum was an “element” requiring a higher burden of proof—but the
Court initially declined to extend Apprendi to facts increasing only the mandatory
minimum. Harris v. United States, 536 U.S. 545 (2002). In Alleyne v. United States, 570
U.S. 99, 112 (2013), the Supreme Court overruled Harris and McMillan, holding that
“the principle applied in Apprendi applies with equal force to facts increasing the
mandatory minimum.”
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the state courts declined to apply to his case. Knowles, 556 U.S. at 122. Smack therefore
has failed to show that the state courts contravened “clearly established federal law” and
violated his due process rights.

Because Smack fails to cite to clearly established federal law, he cannot succeed
under AEDPA based on this theory.!% !

B. Unreasonable Determination of the Facts

Smack appears to argue that he also is entitled to relief based on the second prong
of 28 U.S.C. § 2254(d). As discussed above, AEDPA does not bar habeas relief if the
state court’s adjudication of the claim “resulted in a decision that was based on an
unreasonable determination of the facts in light of the evidence presented in the State
court proceeding.” 28 U.S.C. § 2254(d)(2). A reviewing court will find an unreasonable

determination of the facts when the state court’s factual findings are “objectively

10 Smack also challenges the District Court’s “reliance” on White v. Woodall, 572 U.S.
415 (2014). Opening Br. 26. The District Court’s analysis of that case, in a footnote,
was premised upon the possibility that Smack’s “true argument” on appeal was that
Delaware state courts unreasonably refused to extend the preponderance of the evidence
standard to Delaware sentencing proceedings. Because Smack explicitly rejects the

District Court’s framing of his argument, we need not address it.

! Finally, relying on the same trio of Supreme Court cases, Smack argues that due
process under the Fifth Amendment requires proof of all disputed sentencing facts by a
preponderance of the evidence in federal sentencing proceedings. Thus, according to
Smack, that burden of proof must also apply to state sentencing proceedings under the
Fourteenth Amendment. Smack argues that “even if this Court determines that this
particular due process protection has not yet been incorporated to the states, this Court
has the discretion to find the right to be incorporated.” Opening Br. 29. We reject the
former argument for the reasons outlined in Section A. And we reject Smack’s invitation
to “find the right to be incorporated” because the power to create “clearly established”
federal law in this context belongs exclusively to the Supreme Court. Id.
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unreasonable in light of the evidence presented in the state-court proceeding[.]” Miller-
Elv. Cockrell, 537 U.S. 322, 340 (2003) (citations omitted). Smack contends that,
because the Delaware state court relied on materially false information in sentencing him,
it made an unreasonable determination that entitles him to relief.

The Supreme Court has “often noted that judges in this country have long
exercised discretion of this nature in imposing sentence within statutory limits in the
individual case.” Apprendi, 530 U.S. at 481 (emphasis in original). Judges are “largely
unlimited” in the information they may consider when imposing sentence. United States
v. Tucker, 404 U.S. 443, 446 (1972) (collecting cases). For example, the Supreme Court
has stated that “mere error in resolving a question of fact . . . would [not] necessarily
indicate a want of due process of law. . . . [E]ven an erroneous judgment, based on a
scrupulous and diligent search for truth, may be due process of law.” Townsend v. Burke,
334 U.S. 736, 741 (1948). And the Justices have distinguished “a sentence imposed in
the informed discretion of a trial judge” from a “sentence founded at least in part upon
misinformation of constitutional magnitude.” Tucker, 404 U.S. at 447. We therefore
understand Supreme Court precedent to stand for the proposition that a reviewing court
should generally respect a trial court’s within-statutory-range sentence unless that
sentence relies on materially untrue information of a constitutional magnitude that
violates due process.

Smack fails this test. And, contrary to his assertions, neither Tucker nor Townsend
save his claim. Though a state habeas case, Townsend is distinguishable because that

record showed the sentencing judge’s reliance on “assumptions concerning [Townsend’s]
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criminal record which were materially untrue.” 334 U.S. at 741. The state trial court
sentenced Townsend based in part on charges of which he had been found not guilty.

The Supreme Court noted that “it savors of foul play or of carelessness when we find
from the record that, on two other of the charges which the court recited against the
defendant, he had also been found not guilty.” Id. at 740. As such, on this record, the
Supreme Court concluded that Townsend “was sentenced on the basis of assumptions
concerning his criminal record which were materially untrue. Such a result, whether
caused by carelessness or design, is inconsistent with due process of law, and such a
conviction cannot stand.” Id. at 741. Tucker concerned a defendant’s sentence in a
federal trial court based in part on convictions obtained in violation of Gideon v.
Wainwright, 372 U.S. 335 (1963). 404 U.S. at 447. Smack does not successfully identify
any materially false information relied on by the sentencing court, nor does he explain
how the distinct errors in Tucker or Townsend suggest that his sentence is constitutionally

deficient.!?

12 Smack also contends that the District Court failed to consider how the phrase
“materially untrue” is interpreted in Townsend and Tucker. Smack argues that
“materially untrue” in this context must mean “information that is more likely than not
untrue, or stated otherwise, information that does not meet the preponderance of the
evidence standard.” Opening Br. 25. And he argues that the District Court should have
considered “the present day effect” of Townsend and Tucker in light of “the holdings in
McMillan, Nichols, and Watts.” Opening Br. 25. But the District Court examined
Nichols, which analyzes Tucker multiple times. See, e.g., 511 U.S. at 747. And Smack
provides no support for the definition he supplies. Further, considering “the present day
effect” of Townsend and Tucker in light of “the holdings in McMillan, Nichols, and
Watts” does not change the outcome. These cases do not clearly establish that the
preponderance of the evidence burden of proof applies to disputed sentencing facts that
do not expand the sentencing range beyond that established by a defendant’s conviction.

10
A10
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Therefore, Smack has failed to show that the Delaware courts relied on any
“materially false” information that violates his constitutional rights.!* Smack has failed
to show that he is entitled to habeas relief.

III. CONCLUSION

For the reasons discussed above, we will affirm the order of the District Court,

denying the application for a writ of habeas corpus.

13 Finally, Smack argues that the District Court erred by finding that Smack had conceded
that the Delaware Superior Court could consider all indictment counts under the minimal
indicia of reliability standard. Smack is incorrect. During Smack’s second sentencing
hearing, his counsel conceded that the court could consider all of the indicted counts,
including those to which Smack had not pleaded guilty. And even absent his counsel’s
concession, Smack cannot win for the reasons stated in Section B.

11
All
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CLD-175
UNITED STATES COURT OF APPEALS FOR THE THIRD CIRCUIT

C.A. No. 23-1600

ADRIN SMACK, Appellant
VS.
SUPERINTENDENT MAHANOY SCI; ET AL.
(D. Del. Civ. No. 1-19-cv-00691)

Present: SHWARTZ, MATEY, and FREEMAN, Circuit Judges

Submitted is appellant’s request for a certificate of appealability under 28
U.S.C. § 2253(c)(1),

in the above-captioned case.
Respectfully,
Clerk

ORDER

Appellant’s request for a certificate of appealability is granted. See 28 U.S.C. §
2253(c)(2); Miller-El v. Cockrell, 537 U.S. 322,336 (2003). Jurists of reason could debate
the denial of appellant’s claim that the trial court deprived him of due process by relying
on disputed facts at sentencing without first finding those facts by a preponderance of the
evidence. See, e.g., United States v. Norton, 48 F.4th 124, 131 & n.12 (3d Cir. 2022);
United States v. Berry, 553 F.3d 273, 280, 284 (3d Cir. 2009); United States v. Juwa, 508
F.3d 694, 701 (2d Cir. 2007). The Clerk will issue a briefing schedule at an appropriate
time.

By the Court,

s/ Arianna J. Freeman
Circuit Judge

Dated: July 26, 2023
Sb/cc: All Counsel of Record

Al2
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NATURE AND STAGE OF PROCEEDINGS

On May 26, 2015, Mr. Adrin Smack was indicted on one count of Giving a Firearm to a
Person Prohibited, five counts of Drug Dealing in violation of 16 Del. C. § 4752(1), sixty six counts
of Drug Dealing in violation of 16 Del. C. § 4754(1), one count of Possession of Marijuana, two
counts of Conspiracy Second Degree, two counts of Possession of a Firearm by a Person Prohibited
in violation of 11 Del. C. § 1448(a)(9), and three counts of Possession of a Firearm by a Person
Prohibited in violation of 11 Del. C. § 1448.! On March 31, 2016, Mr. Smack pleaded guilty to two
counts of Drug Dealing in a Tier 4 Quantity (Counts 36, 37),” two counts of Drug Dealing (Counts
40, 122),* one count of Possession of a Firearm by a Person Prohibited (Count 39)," and one count
of Conspiracy Second Degree (Count 238).> As a condition of the plea agreement, the State agreed
to not recommend a sentence greater than 15 years of incarceration and Mr. Smack agreed to not
request a sentence less than 8 years of incarceration.’

On June 22, 2016, Mr. Smack was scheduled to be sentenced, however, the hearing was
continued to allow the parties the opportunity to brief the issue of what the applicable burden of
proof was for contested facts presented during the sentencing hearing.” On August 15, 2016, Mr.
Smack filed his Pre-Sentence Motion in Response to the Court’s June 22, 2016 Order Regarding the

Scope of Consideration at Mr. Smack’s Sentencing Hearing.® The State filed their response on

' SR1-4, DE# 3, SR16-102.

2 SR30.

3 SR31, SR56.

*SR31.

® SR10, DE# 35, SR93, SR103, SR106-11.
% SR103, SR106.

"SR11, DE#38-39, SR113, SR119-20.

8 SR12, DE# 43, SR121-26.
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October 3, 2016.° On October 11, 2016, Mr. Smack filed a letter requesting oral argument'® which
was subsequently held on November 9, 2016."

On November 17, 2016, the Superior Court issued an order finding that Mr. Smack was not
entitled to an evidentiary hearing and that the Court may consider any information meeting a
minimal indicia of reliability."*

On November 23, 2016, Mr. Smack was sentenced to an aggregate prison sentence of 14
years followed by 12 years of descending levels of probation."

On December 23, 2016, Mr. Smack timely appealed his sentencing to the Delaware Supreme

Court.

The Delaware Supreme Court affirmed the judgment of the Superior Court on October 11,
2017." Thereafter, Mr. Smack timely filed a cert petition to the United States Supreme Court on
January 9, 2018."® On April 16, 2018, the United States Supreme Court denied cert."’

On April 16, 2019, Mr. Smack filed his Writ of Habeas Corpus in this Court. This is his

Opening Memorandum in support of that petition.

¥ SR12, DE# 44, SR128-86.

1" SR12, DE# 45, SR187-89.

' SR12, DE# 46, SR190-215.

'2 SR12-13, DE# 48, SR217-19.

3 SR13, DE# 50, SR231-35.

" SR14-15, DE# 53, 60, 62, SR243.
1> SR240, SR586-91.

1% SR240.

"d.
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TIMELINESS

Pursuant to 28 U.S.C. § 2244(d)(1), “[a] 1-year period of limitation shall apply to an
application for a writ of habeas corpus by a person in custody pursuant to the judgment of a State
court.”'® This one year period of limitation begins to run from the latest of:

(A) the date on which the judgment became final by the conclusion of direct review

or the expiration of the time for seeking such review;

(B) the date on which the impediment to filing an application created by State action

in violation of the Constitution or laws of the United States is removed, if the

applicant was prevented from filing by such State action;

(C) the date on which the constitutional right asserted was initially recognized by the

Supreme Court, if the right has been newly recognized by the Supreme Court and

made retroactively applicable to cases on collateral review; or

(D) the date on which the factual predicate of the claim or claims presented could

have been discovered through the exercise of due diligence."

In the present matter, Mr. Smack pleaded guilty on March 31, 2016 but was not sentenced
until November 23, 2016.*° In order to appeal his conviction, Mr. Smack had 30 days from
November 23, 2016 to file a notice of appeal with the Delaware Supreme Court, pursuant to
Delaware Supreme Court Rule 6(a)(iii).”’ Mr. Smack timely filed his notice of appeal with the
Delaware Supreme Court on December 23, 2016.* On October 11, 2017, the Delaware Supreme

Court affirmed Mr. Smack’s conviction.?® Thereafter, pursuant to United States Supreme Court Rule

13(1), Mr. Smack had 90 days from October 11, 2017 to file a cert petition to the United States

1828 U.S.C. § 2244(d)(1).

Y Id.; McAleese v. Brennan, 483 F.3d 206, 212 (3d Cir. 2007) (quoting 28 U.S.C. §
2244(d)(1)).

20 SR10, DE# 35, SR13, DE# 50.

2! Del. Supr. Ct. R. 6(a) (iii) (“A notice of appeal shall be filed in the office of the Clerk of
this Court . . . [w]ithin 30 days after a sentence is imposed in direct appeal of a criminal
conviction. . ..”).

22 SR243.

% SR240.
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Supreme Court.?!

Mr. Smack timely filed a cert petition to the United States Supreme Court on January 9,
2018.2 On April 16, 2018, the United State Supreme Court denied Mr. Smack’s cert petition®® and
therefore Mr. Smack’s conviction became final on April 16, 2018.2” Thus, the one year period of
limitation began to run on April 16, 2018 with 365 days remaining. As Mr. Smack filed his 2254

habeas petition on April 16, 2019, these proceedings are timely.

24 Sup. Ct. R. 13(1) (“Unless otherwise provided by law, a petition for a writ of certiorari
to review a judgment in any case, civil or criminal, entered by a state court of last resort . . . is
timely when it is filed with the Clerk of this Court within 90 days after entry of the judgment.”).

2 SR240.

% Id.

7728 U.S.C. § 2244(d) (1) (A).
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SUMMARY OF ARGUMENT

1. The Delaware State Courts erroneously concluded that Mr. Smack received a
constitutionally fair sentencing hearing. In making its rulings, the Delaware State Courts failed to
consider controlling United States Supreme Court precedent interpreting the Due Process Clause of
the Fourteenth Amendment as requiring that disputed facts presented during a sentencing hearing
and considered by the sentencing judge be proven by a preponderance of the evidence. As such, the
Delaware Superior Court applied and the Delaware Supreme Court affirmed the application of an
erroneous burden of proof for the resolution of disputed facts presented by the State during Mr.
Smack’s sentencing hearing. Thus, Mr. Smack’s sentence violates the Due Process Clause of the
Fourteenth Amendment to the United States Constitution and therefore, Mr. Smack is entitled to
habeas relief.

2. The Due Process Clause of the Fourteenth Amendment requires the Delaware State Courts
to hold an evidentiary hearing in this case regarding disputed facts that the sentencing court would
consider when issuing a sentence. An evidentiary hearing would have provided appropriate due
process to prevent Mr. Smack from being sentenced based upon information that fails to meet a
preponderance of the evidence burden of proof. However, the Delaware State Courts denied Mr.
Smack’s request for an evidentiary hearing. Without the evidentiary hearing, Mr. Smack was
precluded from challenging the State’s presentation of disputed sentencing facts and/or to make
certain that the State met the requisite burden of proof for disputed facts. Thus, Mr. Smack is

entitled to habeas relief.
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STATEMENT OF FACTS

On or around August of 2014, an FBI Task Force began investigating a drug trafficking

8 “Evidence obtained during the investigation

organization known as the Sparrow Run Crew.
indicate[d] that this organization [was] responsible for distributing heroin and cocaine base to a wide
network of distributors and sub-distributors. The heroin [was] distributed by [Mr. Smack] in
quantities ranging from multiple bundles to multiple logs per transaction.””® Law enforcement
further alleged that Mr. Smack and his co-defendant Miktrell Spriggs were “co-leaders of the
organization and that they pool[ed] money to buy heroin and cocaine from source[s] of supply.”*’
This investigation also included the use of confidential informants and the monitoring of Mr.
Smack’s phone calls.*!

On April 10, 2015, the Delaware Superior Court signed an order authorizing law enforcement
to intercept the wireless communications to and from Mr. Smack’s cell phone.** On April 18, 2015,
law enforcement intercepted a phone call between Mr. Smack and Mr. Price during which Mr.
Smack and Mr. Price discussed an item being hidden behind a radiator in Mr. Price’s residence.*®

During a subsequent search of Mr. Price’s residence, law enforcement located a military style tactical

vest, $16,108, a loaded black Taurus .9-millimeter handgun, and 803 bundles of heroin.**

?8 This background information is taken from the affidavit of probable cause used to
obtain a wiretap on Mr. Smack’s cell phone (SR143-79) as well as the affidavit of probable cause
to obtain a search warrant for Co-Defendant Al-Ghaniyy Price’s residence. (SR181-86). Both of
these affidavits were attached as exhibits to the State’s Response to Mr. Smack’s pre-sentence
motion.

% SR168.

01d.

1 SR168-76.

%2 SR137-42.

%3 SR185.

% SR113.
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On May 26, 2015, Mr. Smack was indicted on one count of Giving a Firearm to a Person
Prohibited in violation of 11 Del. C. § 1454, five counts of Drug Dealing in violation of 16 Del. C.
§ 4752(1), sixty-six counts of Drug Dealing in violation of 16 Del. C. § 4754(1), two counts of
Conspiracy Second Degree in violation of 11 Del. C. § 512, two counts of Possession of a Firearm
by a Person Prohibited in violation of 11 Del. C. § 1448(a)(9), three counts of Possession of a
Firearm by a Person Prohibited in violation of 11 Del. C. § 1448; and a single count of Possession
of Marijuana in violation of 16 Del. C. § 4764(b).*

On March 31, 2016, Mr. Smack agreed to enter a guilty plea to two counts of Drug Dealing
Heroin in a Tier 4 Quantity (Counts 36, 37),* two counts of Drug Dealing Heroin no tier weight
(Counts 40, 122),*" one count of Possession of a Firearm by a Person Prohibited (Count 39),* and
one count of Conspiracy Second Degree (Count 238).* As a condition of the plea agreement, the
State agreed to not recommend a sentence greater than 15 years of incarceration, while Mr. Smack
agreed to not request a sentence less than 8 years of incarceration.” Following the court’s colloquy,
the Delaware Superior Court accepted Mr. Smack’s plea as knowing, intelligent and voluntary."

At the June 22, 2016, sentencing hearing, the State characterized Mr. Smack as a drug
kingpin and a criminal mastermind in an attempt to have Mr. Smack sentenced to at least 15 years

of incarceration.”” In particular, the State asserted:

% SR4, DE# 3, R16-102.

% SR30.

T SR31, SR56.

% SR31.

% SR10, DE# 35, SR93-94, SR103, SR106-111.
%' SR103, SR106.

1 SR106-10.

2 SR113-16.
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Your Honor, by way of background in this case, during the period of time in
which the FBI Task Force was intercepting Mr. Smack’s phone calls, on April 18"
police intercepted a phone call between defendant and a young man named Al-
Ghaniyy Price. Price was just barely 18 years old at the time of this call.

During the call, Price told Smack that he was hiding something behind a
radiator in his house. He told Smack that it would be in his opening behind the
radiator. Mr. Smack then counseled Price to make sure that no one watched him hide
the item.

Just a few minutes later, like a good soldier, Mr. Price then texted Mr. Smack
back and said, “Yo, Bro, it’s there.”

How would Mr. Smack, who lives on 4" Street in the City of Wilmington,
who lived there throughout this investigation, despite his assertions now to this court
that he was homeless - he lived there with Akia Harley (ph) and her mother and the
children — how would he transport his drugs from 4™ Street to Sparrow Run and
avoid detection?

As Your Honor knows, because the Court took a plea from his sister, Tiffany
Smack, he would have somebody else drive him, somebody with no criminal history,
who had no reason to be stopped by the police.

Then, he would, because he’s undeniably smart, have someone else within the
community of Sparrow Run, hold on to his drugs and guns, and so, the police search
the home of Al-Ghaniyy Price, which was on Kemper Drive. Many of the allegations
of the drug dealing in this case took place on Heron Court, Raven Turn, Kemper
Drive, a few blocks from there.

When the police searched this house, this is what they found: a military style
tactical vest in a trashbag outside the back door of the residence, $11,853 inside a
shoe box. In a different shoe box, police found $4,255. They also found a black
Taurus .9-millimeter handgun, loaded with one round in the chamber.*

The State further described that law enforcement also found a total of 803 bundles of heroin inside
the Kemper Drive address.*

In response, Mr. Smack asserted that the factual record undermined the State’s
characterization of Mr. Smack as a drug kingpin. Specifically, Mr. Smack asserted:

The totality of the record supports the conclusion that Mr. Smack is absolutely not

a king pin.

Why, Your Honor? His phone calls clearly demonstrate, overwhelmingly
demonstrate, he is a small-time retail Heroin salesman. That’s it. That’s the reason

# SR113.
“1d.
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why the evidence of the individuals who were going to — would have testified, if
there was a trial, and we certainly didn’t put the State to the test on that, would have
been about smaller portions of Heroin that were sold by Mr. Smack.

Now, we all have some experience with the drug culture, and it’s not because
we purchase Heroin, Your Honor. It’s because we deal in these types of cases. So,
when you have an individual whose exposure that the evidence demonstrates, rather
than just conjecture, is a retail salesman, there’d be no reason to be thinking that you
have someone that is a wholesale salesman of the type of an individual that would
have such a large amount of Heroin being stored at this residence.

Mr. - what Mr. Smack’s responsibility for, in relation to what was found in
the residence, is the Taurus handgun, essentially, the firearm count that he pled guilty
to, even though it’s not specified. It's a generic handgun if you have an individual
who is a wholesale Heroin salesman, the last thing in the universe they’re doing,
especially if they're weary of law enforcement, is doing retail sales.

Retail sales is the way that most of these individuals end up getting caught,
and it would be the thing that a wise person would be — would never be doing,
especially because the profit margin is low.

If Mr. Smack was a wholesale salesman of Heroin, wouldn’t it have been
picked up on the series of telephone calls that there were? The fact that there’s
nothing indicative of a wholesale sale of Heroin, there’s no evidence to support that,
all we have is this conjecture just thrown out today, and that’s why [ ask Your Honor
to sentence Mr. Smack for what he did.*

Mr. Smack further articulated that, under a preponderance of the evidence standard, the State failed
to prove that Mr. Smack was responsible for any of the contraband found inside the Kemper Drive
address." Thereafter, the sentencing hearing was continued to allow the parties to brief the issue of
the burden of proof in relation to contested facts presented to a judge at a sentencing hearing."’
Through a series of filings, Mr. Smack asserted that the State bore the burden of proof for
proving any contested factual allegation presented during the sentencing hearing by a preponderance
of the evidence and that due process required that Mr. Smack have the opportunity to cross-examine

live witnesses in relation to those contested allegations.*® In response to Mr. Smack’s assertions, the

¥ SR117.

% 1d.

7 SR119-20.
8SR121-26, SR187-89.
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State contended that the applicable burden proof for contested facts presented at a sentencing hearing
was a minimal indicia of reliability and that the Delaware Superior Court’s Rules of Criminal
Procedure did not provide a procedure for live witness testimony at a sentencing hearing.*

On November 9, 2016, the Delaware Superior Court held oral argument on the applicable
burden of proof for contested facts presented at a sentencing hearing.® During the oral argument,
Mr. Smack asserted, consistent with his prior filings, that the applicable burden of proof for
contested facts presented during a sentencing hearing was a preponderance of the evidence.”' The
Superior Court dismissed this assertion finding that the applicable burden of proof was a minimum
indicia of reliability.”> The Superior Court also sought clarification as to which specific facts Mr.
Smack sought to contest.”® In response, Mr. Smack indicated that it was “the assertion of the other
uncharged aspects, such as Mr. Price’s residence and what [was] found in Mr. Price’s residence that
we dispute.”™ Mr. Smack further specified that it was “the conduct beyond conviction that was
being disputed.”

On November 17, 2016, the Delaware Superior Court issued a letter/order in which the court
ruled that Mr. Smack was not entitled to an evidentiary hearing and that the applicable burden of
proof for contested facts presented during a sentencing hearing was a minimum indicia of

reliability.”® The letter/order further noted “that the State may rely upon (in addition to the

¥ SR129-32.
0 SR190-92.
*I SR195-98.
*2 SR198.

*3 SR208-10.
* SR213.
.

% SR217-19.
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Presentence Investigation) the indictment and the affidavit submitted by the State in support of its
application to obtain a warrant” as “the[y] bear the requisite indicia or reliability. . . .”*" It was also
clear from the language of the letter/order that the Superior Court was free to consider all of the
indicted counts when deciding Mr. Smack’s sentence.’®

As the Superior Court’s letter/order decided that the applicable burden of proof for contested
factual allegations presented at a sentencing hearing was a minimum indicia of reliability, and not
a preponderance of the evidence, the remaining issue which was raised on November 9, 2016 by the
sentencing judge was whether Mr. Smack disputed any of the indicted conduct beyond the counts
of conviction under the minimum indicia of reliability evidentiary standard.”® In response, Mr.
Smack filed a letter on November 18, 2016 asserting that “Mr. Smack [would] not be contest[ing]
the Court’s consideration at sentencing, under the minimum indicium of reliability burden of proof,
any of the indicted counts that Mr. Smack was not convicted of, with exception to” seven of the
seventy four indicted counts beyond the six counts for which Mr. Smack was convicted.* The seven
counts that Mr. Smack indicated were so lacking in evidence that they did not meet the incredibly
low minimal indica of reliability standard were three counts of Possession of a Firearm by a Person
Prohibited (Counts 248, 249, 250), three counts of Drug Dealing (Counts 251, 252, 258), and one

count of Possession of Marijuana (Count 253).%' The Delaware Superior Court ultimately considered

" SR219.

8 Id.

* During the November 9", 2016 oral argument, Judge Parkins asked Defense Counsel
what was being disputed to which Counsel replied “criminal conduct beyond the offense of
conviction.” SR211. Counsel also indicated that he would “ respond in writing” with more
detail in writing in relation to what indicted counts were at dispute. SR213.

80 SR220.

81 SR220-21.
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all of the indicted counts when deciding Mr. Smack’s ultimate sentence including the above noted
seven disputed counts.®

At the November 23, 2016 sentencing hearing, the State renewed its request for a fifteen year
sentence.”® Mr. Smack responded by asserting that an eight year sentence was sufficient as Mr.
Smack was not a drug kingpin and was only involved in drug dealing to support his family.** The
State contested Mr. Smack’s sentencing presentation by asserting that seventy-seven counts of drug
dealing within a two month span suggested that Mr. Smack’s illegal activities were a full-time job,
that Mr. Smack was a significant drug dealer, and that retail drug sales were a greater evil than
distributing large amounts of drugs, all of which justified a higher sentence.* In response, Mr.
Smack asserted that seventy-seven drug deals within a two month time period was indicative of a
retail seller, not a supplier, and that it was illogical for the State to argue that “the drug dealer is
considered a greater evil than the wholesale individuals that are supplying them.”®

Mr. Smack ultimately was sentenced to fourteen years of incarceration followed by
descending levels of probation.®” In support of its sentence, the Superior Court rejected Mr. Smack’s
arguments and considered all of the indicted counts, noting “we have had this discussion and I have

written in the opinion to you guys that there is a sufficient indicia of reliability to an indictment for

me to, at least, consider the indicted counts.”® The Superior Court also largely adopted the State’s

62 SR230 (noting that “we have had this discussion and I have written in the opinion to
you guys that there is sufficient indicia of reliability to an indictment for me to, at least, consider
the indicted counts.”).

53 SR222.

' SR223-26.

% SR226-27.

%6 SR228-29.

%7 SR231-35.

% SR230.
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sentencing arguments, stating:

[I] think of all of the victims of his crime. And not only the people who purchases

the drugs which he sells, but also their loved ones and families.

I think about all of the lives that he has destroyed.

I'think about the fact that he has willingly destroyed them because it provides
him with money.

And I believe that, in addition to the value of punishment, there is also here

a need to try to deter others from doing this. And, also frankly, I need to remove

individuals from society who are going to prey upon those who are weak and

addicted to drugs.*

Mr. Smack timely appealed his sentence and the Delaware Superior Court’s ruling on the
applicable burden of proof for contested factual allegations presented during a sentencing hearing
to the Supreme Court of Delaware.” In his filings, Mr. Smack asserted that the Superior Court
abused its discretion in resolving contested aggravating sentencing facts when it applied the
minimum indicia of reliability standard, rather than the preponderance of the evidence standard.”
Mr. Smack also asserted that the Due Process Clause required both the application of the
preponderance of the evidence standard at sentencing as well as an opportunity to rebut the State’s
presentation of contested aggravating facts through an evidentiary hearing.”

On October 11, 2017, the Delaware Supreme Court affirmed the judgment of the Delaware
Superior Court, finding that it established the proper evidentiary standard as a minimal indicia of

reliability in Mayes v. State, 604 A.2d 839 (Del. 1992).” The Delaware Supreme Court also noted

that the federal case law cited by Mr. Smack was inapposite as those cases involved sentencing under

% SR230-31.

" SR243.

"M SR262-77, SR565-74.
2 SR278-88, SR565-74.
" SR589-90.
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the federal sentencing guidelines.” Furthermore, the court held that due process did not require an
evidentiary hearing as Mr. Smack was provided an opportunity to rebut the State’s evidence, which

was all that was constitutionally required.”

™ SR590.
> SR590-91.
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I THE DELAWARE STATE COURTS DEPRIVED MR. SMACK OF A
CONSTITUTIONALLY FAIR SENTENCING HEARING.

Between 1986 and 1997, in a series of evolving cases, the United States Supreme Court
found that the Due Process Clause of the Fourteenth Amendment requires disputed facts presented
during a sentencing hearing be proven by a preponderance of the evidence if they are to be
considered by the sentencing judge when determining a defendant’s sentence.” This has been the
state of the law since 1997 when the United States Supreme Court issued its decision in United
States v. Watts. Nevertheless, the Delaware Supreme Court has, since the 1980's to present day,
somehow misinterpreted controlling United States constitutional case law in relation to the Due
Process Clause of the Fourteenth Amendment, that is applicable to the states, by finding that the
burden of proof for disputed facts presented at a Delaware sentencing hearing is only a minimum
indicia of reliability. In particular in this matter, both the Delaware Superior Court and Delaware
Supreme Court applied the erroneous “minimal indica of reliability” burden of proof to resolve
disputed facts presented by the State during Mr. Smack’s sentencing hearing. Thus, Mr. Smack’s
sentence violates the Due Process Clause of the Fourteenth Amendment to the United States
Constitution’” and this Court must: (1) reverse and remand this matter back to the Delaware Superior
Court for a new sentencing hearing; and (2) order the Delaware Superior Court to comply with the

Due Process Clause of the Fourteenth Amendment by applying the preponderance of the evidence

S United States v. Watts, 519 U.S. 148, 156-57 (1997); Nichols v. United States, 511 U.S.
738, 747-49 (1994); McMillan v. Pennsylvania, 477 U.S. 79, 84-87, 91-93 (1986).

" Watts, 519 U.S. at 156-57; Nichols, 511 U.S. at 747-49; McMillan, 477 U.S. at 84-87,;
Townsend v. Burke, 334 U.S. 736, 741 (1948); United States v. Agyemang, 876 F.2d 1264, 1270
(7th Cir. 1989) (“ A convicted defendant has a right to be sentenced on the basis of accurate and
reliable information.”); United States v. Malcolm, 432 F.2d 809, 816 (2d Cir. 1970) (citing
Townsend, 334 U.S. at 740-41) (holding that misinformation regarding a convicted defendant’s
history or untrue factual assumption at sentencing deprive the defendant of due process).
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burden of proof for the resolution of disputed facts presented to the Superior Court during the
sentencing hearing.

A. This claim is ripe for consideration by this Court.

“Before a federal court may grant habeas relief to a state prisoner, the prisoner must exhaust
his remedies in state court.””® This means that a petitioner “must give the state courts an opportunity
to act on his claims before he[/she can] present[] those claims to a federal court in a habeas
petition.”” This exhaustion doctrine was codified in 28 U.S.C. § 2254(b) (1) which provides that
“[a]ln application for a writ of habeas corpus on behalf of a person in custody pursuant to the
judgment of a State court shall not be granted unless it appears that . . . the applicant has exhausted
the remedies available in the courts of the State. . . .”®

Subsection (c) further provides that “[a]n applicant shall not be deemed to have exhausted
the remedies available in the courts of the State, within the meaning of this section, if he has the right
under the law of the State to raise, by any available procedure, the questions presented.”®' Although
this language could be read to effectively foreclose habeas review by requiring a state prisoner to
invoke any possible avenue of state court review, [the United States Supreme Court] has never
interpreted the exhaustion requirement in such a restrictive fashion” nor has the United States

Supreme Court interpreted the exhaustion doctrine as requiring a defendant to file repetitive

petitions.* As such, 28 U.S.C. § 2254(c) and the exhaustion doctrine only requires that the state

™ O’Sullivan v. Boerckel, 526 U.S. 838, 842 (1999).

" Id.

8028 U.S.C. § 2254(b)(1).

8128 U.S.C. § 2254(c).

8 O’Sullivan, 526 U.S. at 844 (citing Wilwording v. Swenson, 404 U.S. 249, 250 (1971)
(per curiam); Brown v. Allen, 344 U.S. 443, 447 (1953) (holding that a defendant does not need
“to ask the state for collateral relief, based on the same evidence and issues already decided by
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court “have the first opportunity to review this claim and provide any necessary relief.”*

In the present matter, Mr. Smack’s claim for relief, fully described below,* was properly
exhausted in the Delaware State Courts. After litigating this issue before the Delaware Superior
Court,* Mr. Smack appealed the denial of this claim to the Delaware Supreme Court asserting that
the Delaware Superior Court abused its discretion by resolving contested aggravating sentencing
facts under the minimum indicia of reliability burden of proof.* Mr. Smack further asserted that the
Due Process Clause of the Fourteenth Amendment required the application of the preponderance of
the evidence burden of proof for contested facts presented at a state sentencing hearing.*” As such,
the Delaware State Courts had “the first opportunity to review [Mr. Smack’s] claim [for relief] and

"8 Thus, this claim for relief is fully exhausted and ripe for

provide any necessary relief.
consideration by this Court.
B. The Due Process Clause of the Fourteenth Amendment requires disputed facts
presented during a sentencing hearing to be proven by a preponderance of the
evidence.
In 1986, the United States Supreme Court, in McMillan v. Pennsylvania, considered the
constitutionality of Pennsylvania’s sentencing scheme which only required sentencing considerations

to be proven by a preponderance of the evidence.* The focus of the challenge to Pennsylvania’s

Mandatory Minimum Sentencing Act was whether due process required a burden of proof greater

direct review.”).

8 Id. (citing Rose v. Lundy, 455 U.S. 509, 515-16 (1982); Darr v. Burford, 339 U.S. 200,
204 (1950)).

8 See infra pp. 17-21.

% SR122-126, SR187-89, SR195-214.

8 SR243, SR262-77, SR565-74.

87 SR278-88, SR565-74.

8 O’Sullivan, 526 U.S. at 844 (citing Rose, 455 U.S. at 515-16; Darr, 339 U.S. at 204).

8477 U.S. at 81.

17

A4l7



Case 1:19-cv-00691-GBW Document 33 Filed 02/03/20 Page 23 of 47 PagelD #: 3462

than a preponderance of the evidence.”

The United States Supreme Court concluded that due
process did not require sentencing facts to be proven beyond a reasonable doubt, and that
Pennsylvania’s sentencing scheme was constitutional.”

In support of the Supreme Court’s holding, the Court noted that the sentencing facts in
question were not elements of a crime and did not “come|[] into play” until after the defendant had
already been found guilty of a crime beyond a reasonable doubt, and therefore, due process was not
offended by using this factor to justify the imposition of a harsher sentence, despite the factor not
having been proven beyond a reasonable doubt.” Accordingly, the United States Supreme Court
concluded that the preponderance of the evidence evidentiary standard “satisfie[d] due process.”®

The United States Supreme Court further acknowledged that while due process constrains
a state’s ability to reallocate or reduce the burden of proof in criminal cases, the constitutional
limitation need not be addressed at the time, as it was clear that Pennsylvania’s sentencing scheme
did not exceed those limits.” In other words, despite not clearly defining the outer limits of due
process at sentencing, it was clear to the United States Supreme Court that relying on contested
sentencing facts proven by a preponderance of the evidence to impose a harsher sentence did not fall
below the lower limit,” suggesting that a lower burden of proof very well may.

Eight years after its decision in McMillan, the United States Supreme Court accepted

jurisdiction of the issue presented in United States v. Watts, which was whether acquitted conduct,

Y Id. at 84.

N1d.

% Id. at 85-86.

" 1d.

" McMillan, 477 U.S. at 85-86.
% Id. at 84-87, 89-93.
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proven by a preponderance of the evidence, could be used to enhance a sentence under the United
States Sentencing Guidelines.”® The Supreme Court rejected the contention that acquitted conduct
could never, under any burden of proof, serve as a basis for a sentence enhancement,”” and found that
the application of the preponderance of the evidence standard to be sufficient.”® While the Supreme
Court did not explicitly state that the preponderance of the evidence standard was the minimum
burden of proof for use of acquitted conduct as a sentence enhancement, the express language used
by the Court-“[w]e therefore hold that a jury verdict of acquittal does not prevent the sentencing
court from considering conduct underlying the acquitted conduct, so long as that conduct has been
proved by a preponderance of the evidence”*-established just that.

The United States Supreme Court decision in Watts is significant not only for what it says,
but also for what it does not say. While the Court acknowledged that a standard of proof less
stringent than the beyond a reasonable doubt standard was permissible,'” the Court left open the
possibility that in some circumstances, a burden of proof stronger than a preponderance of the
evidence, such as the clear and convincing evidentiary standard may be required.'”" Although the
Supreme Court left open the possibility that a more stringent evidentiary standard may be required
in some instances, the Court never suggested that an evidentiary standard /ess stringent than a

102
t.

preponderance of the evidence would be sufficien Accordingly, it is clear from Watts, that a

sentencing court’s consideration of acquitted conduct when imposing a harsher sentence, akin to the

%519 U.S. at 149.

Y Id. at 149, 154, 156-57.

B 1d.

" Id. at 157.

' warts, 519, U.S. at 155-56.
1 1d. at 156-57.

102 Id.
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non-convicted conduct used to impose a harsher sentence on Mr. Smack, is constitutional in most
instances, provided that the conduct has been proven by at least a preponderance of the evidence.'”
Thus, the United States Supreme Court’s decision in McMillan and Watts clearly supports Mr.
Smack’s argument that the Due Process Clause of the Fourteenth Amendment requires disputed
sentencing facts to be proven, at a minimum, by a preponderance of the evidence.

In further support of this assertion is the United States Supreme Court’s holding in Nichols
v. United States. In Nichols, the Supreme Court ruled on the constitutionality of using a defendant’s
prior uncounseled misdemeanor conviction at sentencing.'” In reaching its holding, the Supreme
Court analyzed its prior decisions, such as McMillan, in which the Court was tasked with deciding
the constitutionality of a particular sentencing factor or the manner in which the factor was
determined under the Due Process Clause.'” And just as with McMillan and Watts," the United
States Supreme Court found that the use of a defendant’s prior uncounseled misdemeanor at
sentencing was constitutional as it had been proven by a preponderance of the evidence, holding that
to comply with due process, “the state need prove such conduct only by a preponderance of the
evidence.”"” In doing so, the United States Supreme Court clearly indicated its support for the
assertion that due process requires disputed aggravating sentencing facts be minimally proven by a
preponderance of the evidence.

Following the holdings and logic of McMillan, Watts, and Nichols, the Third Circuit Court

19 Jd. at 157 (“We therefore hold that a jury’s verdict of acquittal does not prevent the
sentencing court from considering the conduct underlying the acquitted conduct, so long as that
conduct has been proved by a preponderance of the evidence.”).

" Nichols, 511 U.S. at 740.

195 Id. at TA7-48.

1% Watts, 519 U.S. at 157; McMillan, 477 U.S. at 85-86.

7 Nichols, 511 U.S. at 747-48.
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of Appeals, when deciding the burden of proof necessary to support a factual finding leading to an
upward or downward sentencing adjustment under the United States Sentencing Guidelines, found
that due process guarantees “a convicted defendant the right not to have his sentence based upon
‘materially false’ information” and that a “defendant’s rights in sentencing are met by a
preponderance of the evidence.”'® The Third Circuit further noted that this conclusion was in
accord with the decisions of the Second, Fourth, and Eleventh Circuit Courts of Appeal.'” In
specific reliance on McMillan and, notably, on the fact that McMillan was decided under the Due
Process Clause of the Fourteenth Amendment, the Third Circuit also stated “[t]hat the preponderance
of evidence standard can withstand constitutional muster is without much doubt.”*"

C. The Delaware State Courts have misinterpreted controlling United States
constitutional case law requiring disputed facts presented during a sentencing
hearing to be proven by a preponderance of the evidence.

Despite the express language of the United States Supreme Court and the Third Circuit Court
of Appeals in above described decisions,'! the Delaware Supreme Court refuted the applicability
of this controlling United States constitutional case law because those cases involved situations
“where the court applied a preponderance of the evidence standard to establish facts warranting a
sentencing enhancement under the federal sentencing guidelines.”''? In doing so, the Delaware State

Courts clearly misinterpreted the holdings in those cases,'"* failing to appreciate that despite the

involvement of the United States Sentencing Guidelines, the ultimate holding-that contested

1% United States v. McDowell, 888 F.2d 285, 290-91 (3d Cir. 1989).

9 7d. at 291.

110 Id.

W See supra pp. 17-21.

12 SR589 (citing McMillan, 477 U.S. 79; Watts, 519 U.S. 148; Nichols, 511 U.S. 738;
McDowell, 888 F.2d 285).

113 SR589-90.
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aggravating sentencing facts must be proven by a preponderance of the evidence-was premised on
the requirement that sentencing hearings comply with the Due Process Clause of the Fourteenth
Amendment.'"* To hold otherwise would be an incorrect interpretation of the requirements of the
Due Process Clause of the Fourteenth Amendment as well as the United States Supreme Court’s
holdings in McMillan, Watts, and Nichols, and the Third Circuit’s holding in McDowell.'"®

The unmistakable problem with the Delaware Supreme Court’s holding is that it erroneously
creates two separate burdens of proof for contested sentencing facts—a higher burden in federal court
and a lower burden in state court-when the burden of proof must satisfy the same Due Process
Clause of the Fourteenth Amendment. If aggravating facts presented at a federal sentencing hearing
must be proven by a preponderance of the evidence, as held by the United States Supreme Court,

then it is incompatible with the Due Process Clause of the Fourteenth Amendment for Delaware

" McMillan, 477 U.S. at 84-87, 91-93; Watts, 519 U.S. at 156-57; Nichols, 511 U.S. at
747-49.

13 While the Fourteenth Amendment’s due process rights have been selectively
incorporated to the states through judicial interpretation, the United States Supreme Court has
specifically held that the Fourteenth Amendment’s Due Process Clause applies to sentencing in
state court. Gardner v. Florida, 430 U.S. 349, 358 (1977) (citing Witherspoon v. Illlinois, 391
U.S. 510, 521-23 (1968)) (“[1]t is now clear that the sentencing process, as well as the trial itself,
must satisfy the requirement of the Due Process Clause . . . The defendant has a legitimate
interest in the character of the procedure which leads to the imposition of sentence even if he
may have no right to object to a particular result of the sentencing hearing”); see also Timbs v.
Indiana, 139 S.Ct. 682, 687 (2019) (citing McDonald v. City of Chicago, 561 U.S. 742, 763-65,
n.13 (2010)) (“With only ‘a handful’ of exceptions, this Court has held that the Fourteenth
Amendment’s Due Process Clause incorporates the protections contained in the Bill of Rights,
rendering them applicable to the States.”); McDonald, 561 U.S. at 763-65, n.13 (“In addition to
the right to keep and bear arms (and the Sixth Amendment right to a unanimous jury verdict, see
n. 14, infira), the only rights not fully incorporated are (1) the Third Amendment’s protection
against quartering of soldiers; (2) the Fifth Amendment’s grand jury indictment requirement; (3)
the Seventh Amendment right to a jury trial in civil cases; and (4) the Eighth Amendment’s
prohibition on excessive fines.”); Watts, 519 U.S. at 156-57; Nichols, 511 U.S. at 747-49;
McMillan, 477 U.S. at 84-87, 91-93; McDowell, 888 F.2d at 290-91.

22

A422



Case 1:19-cv-00691-GBW Document 33 Filed 02/03/20 Page 28 of 47 PagelD #: 3467

State Courts to allow contested facts presented at a Delaware sentencing hearing to be proven by the
lower minimal indicia of reliability burden of proof. The United States Supreme Court specifically
touched upon this very issue in McMillan, noting:

Indeed, it would be extraordinary if the Due Process Clause as understood in

Patterson plainly sanctioned Pennsylvania’s scheme, while the same Clause

explained in some other line of less clearly relevant cases imposed more stringent

requirements. There is, after all, only one Due Process Clause in the Fourteenth

Amendment.'"®

The Due Process Clause of the Fourteenth Amendment is applicable to Delaware and the rest
of the states,""” and as McMillan,""® Watts,"" Nichols,'® and McDowell'* make it clear that the Due
Process Clause requires disputed facts presented at a sentencing hearing to be proven, at a minimum,
by a preponderance of the evidence, the Delaware State Courts continued adherence to the minimal

indicia of reliability burden of proof for disputed facts presented during a sentencing hearing'*

violates the Due Process Clause of the Fourteenth Amendment.

Y8 McMillan, 477 U.S. at 91.

17 Although the Fourteenth Amendment’s due process rights have been selectively
incorporated to the states through judicial interpretation, the United States Supreme Court has
specifically held that the Fourteenth Amendment’s Due Process Clause applies to sentencing in
state court. Gardner, 430 U.S. at 358 (citing Witherspoon, 391 U.S. at 521-523) (“[I]t is now
clear that the sentencing process, as well as the trial itself, must satisfy the requirements of the
Due Process Clause . . . The defendant has a legitimate interest in the character of the procedures
which leads to the imposition of a sentence even if he may have no right to object to a particular
result of the sentencing hearing.”); see also McDonald, 561 U.S. at 764-65; Albright v. Oliver,
510 U.S. 266, 272 (1994). The McMillan decision further confirms that the Due Process Clause
is applicable to state sentencing proceedings, as the Supreme Court reviewed Pennsylvania’s
sentencing scheme for due process compliance under the Fourteenth Amendment. McMillan,
477 U.S. at 83-87, 90-93.

"8 McMillan, 477 U.S. 79.

9 Warts, 519 U.S. 148.

120 Nichols, 511 U.S. 738.

28 McDowell, 888 F.2d at 290-91.

122 SR589.
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D. This Court must remand Mr. Smack’s case as the Sentencing Court resolved
and considered unproven and disputed aggravating sentencing facts under the
erroneous minimal indicia of reliability burden of proof.

Mr. Smack is entitled to a new sentencing hearing as the Delaware Superior Court applied
a burden of proof less than what is required by the Due Process Clause of the Fourteenth
Amendment as well as relied on disputed aggravating sentencing facts not proven by a
preponderance of the evidence to impose Mr. Smack’s sentencing.

At Mr. Smack’s June 22, 2016 sentencing hearing, the State alleged that Mr. Smack was a
violent drug kingpin and that he was responsible for drugs and a firearm found at his co-defendant’s
house in an attempt to persuade the Delaware Superior Court to sentence Mr. Smack to a 15 year
prison sentence, the max recommendation pursuant to Mr. Smack’s plea agreement.'* In support
of their argument, the State described Mr. Smack’s involvement in drug dealing:

How would Mr. Smack, who lives on 4" Street in the City of Wilmington,
who lived there throughout this investigation, despite his assertions now to this court
that he was homeless-he lived there with Akia Harley (ph) and her mother and the
children-how would he transport his drugs from 4" Street to Sparrow Run and avoid
detection?

As Your Honor knows, because the Court took a plea from his sister, Tiffany
Smack, he would have somebody else drive him, somebody with no criminal history,
who had no reason to be stopped by the police.

Then, he would, because he’s undeniably smart, have someone else within the
community of Sparrow Run, hold on to his drugs and guns, and so, the police
searched the home of Al-Ghaniyy Price, which was on Kemper Drive. Many of the
allegations of drug dealing in this case took place on Heron Court, Raven Turn,
Kemper Drive, a few block from there.'**

The State also sought to portray Mr. Price as Mr. Smack’s “good soldier.”'*

Additionally, in his November 18, 2016 letter, Mr. Smack specifically identified seven, out

123 SR113-15.
124 SR113.
125 Id.
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of the seventy four indicted counts beyond the six counts of conviction, which Mr. Smack asserted
lacked sufficient evidence to meet the incredibly low minimal indicia of reliability standard.'*®
Those seven counts were three counts of Possession of a Firearm by a Person Prohibited (Counts
248, 249, 250), three counts of Drug Dealing (Counts 251, 252, 258), and one count of Possession
of Marijuana (Count 253).'*

During the November 23, 2016 sentencing hearing, the State began its sentencing
presentation by reminding the Delaware Superior Court of its previous assertions during the June
22, 2016, sentencing hearing.'”® However, due to Mr. Price’s statements during his own sentencing
hearing and the State’s concession that it would not ask the Delaware Superior Court to consider
the drugs found at Mr. Price’s residence, the State sought to portray Mr. Smack as a “significant drug

dealer.”'®®

In particular, the State asserted that the amount of indicted drug dealing counts
demonstrated that Mr. Smack was a “full-time” drug dealer and reminded the Delaware Superior
Court of all of the people Mr. Smack hurt by his drug dealing activities, including the family
members of those whom Mr. Smack supplied with heroin.'*

To refute the State’s allegations, Mr. Smack described how 77 drug deals in a two month
span suggested that Mr. Smack was only involved in retail sales as Mr. Smack was engaged in

“slightly more than one heroin deal per day over a two month time period.”"*" Mr. Smack also

asserted that the State’s sentencing presentation was illogical as the State was arguing that “the retail

126 SR220.

121 SR220-21.

128 SR222.

129 SR216, SR226-27.
130 SR226-27.

131 SR228.
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drug dealer is considered a greater evil than the wholesale individuals that are supplying them.”'*

Despite the inherent weaknesses in the State’s sentencing presentation and Mr. Smack’s
identification of the seven counts of the indictment that were so lacking in evidence that they did not
even meet the minimal indicia of reliability standard,"** the Delaware Superior Court, in violation

of the Due Process Clause of the Fourteenth Amendment, rejected Mr. Smack’s assertions and

134

considered all of the indicted counts, including the 74 non-conviction counts™* noting “we have had

this discussion and I have written in the opinion to you guys that there is sufficient indicia of
reliability to an indictment for me to, at least consider the indicted counts.”’* The Delaware
Superior Court also largely adopted the State’s sentencing presentation when crafting Mr. Smack’s
14 year sentence as the Delaware Superior Court expressly noted that:

... [ think of all of the victims of his crime. And not only the people who purchased
the drugs which he sells, but also their loved ones and families.

I think about all of the lives that he has destroyed.

I'think about the fact that he has willingly destroyed them because it provides
him with money.

And I believe that, in addition to the value of punishment, there is also here
a need to try to defer others from doing this. And, also, frankly, I need to remove
individuals from society who are going to prey upon those who are weak and
addicted to drugs."*®

132 SR228-29.

133 SR220-21, SR228-29.

13 This included the counts of the indictment that Mr. Smack conceded met the erroneous
minimal indicia or reliability burden of proof as well as the counts of the indictment that Mr.
Smack contested did not even meet the minimal indicia of reliability burden of proof. SR220-21.

13 SR230.

136 Compare SR227 with SR230-31 (“And, so many of the problems that Your Honor
heard about, many of the mothers who came in with their children at sentencing, many of the
loved ones speaking of children who are affected by their loved one’s heroin abuse are, certainly,
people who maybe weren’t known to Mr. Smack, but he know them as people. And so, is there a
statutory difference in the way we treat people who supply large quantities of heroin and profit
the most? Yes. But there is something different about the act of supplying daily heroin to a
person with a family that is counting on them, as opposed to showing up at a parking lot with a
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Thus, it is apparent on the record that the Delaware Superior Court relied heavily on the State’s
presentation of disputed aggravating facts including all of the 74 indicted counts beyond conviction,
which were not proven by a preponderance of the evidence, and which Mr. Smack was, in essence,
precluded from challenging once the Superior Court applied the erroneous minimal indicia of

£.137 Thus, Mr. Smack was sentenced in violation of the Due Process Clause

reliability burden of proo
of the Fourteenth Amendment to the United States Constitution and this Court must reverse and
remand this matter to the Delaware Superior Court for a new sentencing hearing with instructions
that the applicable burden of proof for disputed facts presented during a sentencing hearing,

including the 74 non-convicted counts, is a preponderance of the evidence.

E. State sentencing hearings must comply with the Due Process Clause of the
Fourteenth Amendment.

It is well recognized that a sentence based on inaccurate and/or unreliable information
violates a defendant’s due process rights as guaranteed by the Fifth and Fourteenth Amendments to
the United States Constitution.”*® It is also well accepted that the Due Process Clause of the
Fourteenth Amendment has been incorporated to the states and in particular, state sentencing

proceedings.'*

trunk full of heroin and dropping it off as a distributor.”).

3" In his November 18, 2016 letter, Mr. Smack articulated which counts of the indictment
he would and would not contest at the sentencing hearing based upon the Sentencing Court’s
decision that the minimum indicia of reliability was the appropriate burden of proof. SR220-21.

138 See Agyemang, 876 F.2d at 1270 (“A convicted defendant has a right to be sentenced
on the basis of accurate and reliable information.”); Townsend, 334 U.S. at 741; see also
Malcolm, 432 F.2d at 816 (citing Townsend, 334 U.S. at 740-41) (holding that misinformation
regarding a convicted defendant’s history or untrue factual assumptions at sentencing deprive the
defendant of due process.).

139 While the Fourteenth Amendment’s due process rights have been selectively
incorporated to the states through judicial interpretation, the United States Supreme Court has
specifically held that the Fourteenth Amendment’s Due Process Clause applies to sentencing in
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Accordingly, the Fourteenth Amendment’s due process rights guaranteed to defendants at
federal sentencing are equally guaranteed to defendants at state sentencing. Thus, in determining
whether a defendant in a state sentencing proceeding is entitled to a specific right held by a defendant
in a federal sentencing hearing, the central question is whether the right in question is statutorily
based or based on the Due Process Clause of the Fourteenth Amendment. If the right is guaranteed
by the Due Process Clause, the right is equally held by both federal and state criminal defendants.

For the foregoing reasons,'*® Mr. Smack asserts that the preponderance of the evidence
burden of proof for disputed sentencing facts that has been applied in federal court is clearly based
on the Due Process Clause of the Fourteenth Amendment is therefore equally applicable to state
sentencing proceedings. Thus, contested sentencing facts presented at a state sentencing proceeding
must be proven by a preponderance of the evidence so as to comply with due process.

However, even if this Court determines that this particular due process protection has not yet

been incorporated to the states, this Court has the discretion'*' to find that this protection is

state court. Gardner, 430 U.S. at 358 (citing Witherspoon, 391 U.S. at 521-23) (“[I]t is now
clear that the sentencing process, as well as the trial itself, must satisfy the requirements of the
Due Process Clause . . . The defendant has a legitimate interest in the character of the procedure
which leads to the imposition of sentence even if he may have no right to object to a particular
result of the sentencing hearing.”); see also Timbs, 139 S.Ct. at 687 (citing McDonald, 561 U.S.
at 763-65, n. 13) (“With only ‘a handful’ of exceptions, this Court has held that the Fourteenth
Amendment’s Due Process Clause incorporates the protections contained in the Bill of Rights,
rendering them applicable to the States.”); McDonald, 561 U.S. at 763-65, n.13 (“In addition to
the right to keep and bear arms (and the Sixth Amendment right to a unanimous jury verdict, see
n.14, infra), the only rights not fully incorporated are (1) the Third Amendment’s protection
against quartering of soldiers; (2) the Fifth Amendment’s grand jury indictment requirement; (3)
the Seventh Amendment right to a jury trial in civil cases; and (4) the Eighth Amendment’s
prohibition on excessive fines.”); Albright, 510 U.S. at 272.

10 See infra pp. 28-32.

" Engblom v. Carey, 677 F.2d 957, 961 (2d Cir. 1982) (agreeing with the “district court
that the Third Amendment is incorporated into the Fourteenth Amendment for application to the
states.”).
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13

fundamental to our scheme of ordered liberty’ [and/]or ‘deeply rooted in this Nations’ history and
tradition.””"** In so doing, the constitutionally mandated minimal burden of proof for contested
sentencing facts in a federal sentencing hearing—a preponderance of the evidence—can be deemed as
being incorporated and fully applicable to the states.

The United States Supreme Court has expressly recognized that “[a] Bill of Rights protection
is incorporated . . . if it is ‘fundamental to our scheme of ordered liberty,” or ‘deeply rooted in this

Nation’s history and tradition.”"**

If a right has been incorporated, the “Bill of Rights guarantees are
‘enforced against the States under the Fourteenth Amendment according to the same standards that
protect those personal rights against federal encroachment.’”'** “Thus, if a Bill of Rights protection
is incorporated, there is no daylight between the federal and state conduct it prohibits or requires.”'*’
As sentencing hearings are a “critical stage of the criminal proceeding”, it is well-settled “that

the sentencing process, as well as the trial itself, must satisfy the requirement of the Due Process

Clause.”"*® Assuch, ‘[t|he defendant has a legitimate interest in the character of the procedure which

"2 Timbs, 139 S.Ct. at 686-87 (citing McDonald, 571 U.S. at 767).

143 Id

" Id. (additionally noting that this Court has never decided whether the Third
Amendment or Eighth Amendment’s prohibition on excessive fines are applicable to the states
through the Due Process Clause).

5 Id. (quoting McDonald, 561 U.S. at 766, n.14) (noting that “[t]he sole exception is our
holding that the Sixth Amendment requires jury unanimity in federal, but not state, criminal
proceedings. Apodaca v. Oregon, 406 U.S. 404 (1972). As we have explained, that ‘exception
to th[e] general rule . . . was the result of an unusual division among the Justices,” and it ‘does
not undermine the well established rule that incorporated Bill of Rights protections apply
identically to the States and the Federal Government.’”)); McDonald, 561 U.S. at 766 (quoting
Malloy v. Hogan, 378 U.S. 1, 10-11 (1964)) (noting that the United States Supreme Court has
“abandoned ‘the notion that the Fourteenth Amendment applies to the States only a watered-
down, subjective version of the individual guarantees of the Bill of Rights.’”); Id (noting that the
United States Supreme court recognized that “it would be ‘incongruous’ to apply different
standards ‘depending on whether the claim was asserted in a state or federal court’”).

"8 Gardner, 430 U.S at 358.
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leads to the imposition of a sentence even if he may have no right to object to a particular result of
the sentencing process.”'*

The express language of the United States Supreme Court, as explained in detail above,'*®
establishes that the minimum burden of proof for contested sentencing facts, as required by due
process, is a preponderance of the evidence. The Supreme Court had the occasion to consider the
constitutionality the use of the preponderance of the evidence standard at sentencing for: sentencing
considerations under a state sentencing scheme; the use of acquitted conduct as a sentencing
enhancement; and the use of a defendant’s prior uncounseled misdemeanor conviction to enhance
a defendant’s sentence in McMillan,"*® Watts," and Nichols"" respectively and in each case, the
United States Supreme Court found that the application of the preponderance of the evidence
standard passed constitutional muster.'**

The holdings in McMillan, Watts, and Nichols, make it clear that the application of the
preponderance of the evidence burden of proof for contested facts presented during a sentencing
hearing is a right guaranteed by the Due Process Clause of the Fourteenth Amendment as the United
States Supreme Court’s express language in those opinions make it clear that this right/protection
is “‘fundamental to our scheme of ordered liberty,” [and/]or ‘deeply rooted in this Nation’s history

and tradition.’”"*® As such, this due process protection must be incorporated and be “enforced against

the States under the Fourteenth Amendment according to the same standards that protect those

" Id. (citing Witherspoon, 391 U.S. at 521-23.

8 See supra pp. 17-21.

" McMillan, 477 U.S. 79.

150 Watts, 519 U.S. 148.

B! Nichols, 511 U.S. 738.

52 Watts, 519 U.S. at 156; Nichols, 511 U.S. at 748; McMillan, 477 U.S. at 85-86.
193 Timbs, 139 S.Ct. at 686-87 (citing McDonald, 571 U.S. at 767).
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personal rights against federal encroachment.”'**

This conclusion is enormously buttressed by the United States Supreme Court’s recent
decision in 7imbs v. Indiana in which the Supreme Court determined whether “the Eighth
Amendment’s Excessive Fines Clause [was] an ‘incorporated’ protection applicable to the States
under the Fourteenth Amendment’s Due Process Clause.”’* In reaching the conclusion that the
Excessive Fines Clause was incorporated, the United States Supreme Court expressly noted that

99

there was “only ‘a handful’” of protections that the Supreme Court had not yet held to be
incorporated.'*®

The decision in Timbs clearly illustrates the intent of the United States Supreme Court to
narrow the number of rights that are not incorporated and held to be applicable to the States through
the Due Process Clause of the Fourteenth Amendment as the Supreme Court in 7imbs incorporated
one of the few remaining non-incorporated rights."”” This intent was further demonstrated by the

comments of Justice Gorsuch and Justice Kavanaugh during oral argument in 7imbs when both

Justices satirically questioned why the incorporation of the Bill of Rights was still being litigated in

Y McDonald, 571 U.S. at 765, n.13.(noting that this Court has never decided whether the
Third Amendment or Eight Amendment’s prohibition on excessive fines is applicable to the
states through the Due Process Clause).

1% Timbs, 139 S.Ct. at 686.

16 Id. at 687 (citing McDonald, 571 U.S. at 764-765, n. 12-13).

" McDonald, 561 U.S. at 764-65, n.13 (“In addition to the right to keep and bear arms
(and the Sixth Amendment right to a unanimous jury verdict . . .) the only rights not fully
incorporated are (1) the Third Amendment’s protection against quartering of soldiers; (2) the
Fifth Amendment’s grand jury indictment requirement; (3) the Seventh Amendment right to a
jury trial in civil cases; and (4) the Eighth Amendment’s prohibition on excessive fines. We
never have decided whether the Third Amendment or the Eighth Amendment’s prohibition of
excessive fines applies to the States through the Due Process Clause.”).
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2018."® Thus, in the event that this Court finds that this right/protection has yet to be incorporated,
this Court, in its discretion, may still find that this protection is “‘fundamental to our scheme of
ordered liberty,” [and/] or ‘deeply rooted in this Nation’s history and tradition’”"*® and therefore

incorporated and applicable to the states.

18 ALM Media, Gorsuch, Kavanaugh and Sotomayor Sound Skeptical of States’ Civil
Forfeiture, Yahoo Finance (Nov. 28, 2018),
https://finance.yahoo.com/news/gorsuch-kavanaugh-sotomayor-sound-skeptical-082359663.html
(last visited April 2, 2019) (noting Justice Gorsuch’s comment to Indiana Solicitor General
Thomas Fisher, “[h]ere we are in 2018 still litigating incorporation of the Bill of Rights. Really?”
and Justice Kavanaugh’s supporting comment “[w]hy do you have to take into account all of the
history, to pick up on Justice Gorsuch’s question? Isn’t it just too late in the day to argue that any
of the Bill of Rights is not incorporated?”).

19 Timbs, 139 S.Ct. at 686-87 (citing McDonald, 571 U.S. at 767).
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II. MR. SMACK WAS ENTITLED TO AN EVIDENTIARY HEARING TO

CHALLENGE THE CONTESTED FACTS PRESENTED BY THE STATE DURING

MR. SMACK’S SENTENCING HEARING.

A. Mr. Smack’s claim is ripe for consideration by this Court.

As noted above,'” a “prisoner must exhaust his remedies in state court” prior to a federal
court granting habeas relief."®" This means that the habeas petitioner “must give the state courts an
opportunity to act on his[/her] claims before he[/she can] present[] those claims to a federal court
in a habeas petition.”'® Thus, the exhaustion doctrine requires that the state courts be given “the
first opportunity to review [the petitioner’s claim(s)] and provide any necessary relief.”'®

Mr. Smack’s claim for relief, fully described below, has been properly exhausted in the
Delaware State Courts. Similar to the above claim for relief, Mr. Smack litigated this claim before
the Delaware Superior Court'® as well as appealed the denial of this claim to the Delaware Supreme
Court.'®® Thus, the Delaware State Courts had “the first opportunity to review [Mr. Smack’s] claim
[for relief] and provide any necessary relief”'®® and therefore this claim is fully exhausted and is ripe
for consideration by this Court.

B. The United States Constitution required the Delaware State Courts to hold an

evidentiary hearing to resolve contested sentencing facts presented during Mr.

Smack’s sentencing hearing.

The Due Process Clause of the Fourteenth Amendment to the United States Constitution

190 See supra pp. 16-17.

81 O Sullivan, 526 U.S. at 842; see also 28 U.S.C. § 2254(b)(1).

162 Id.

193 Jd. at 844 (citing Rose, 455 U.S. at 515-16; Darr, 339 U.S. at 204).

161 SR124-25, SR188-89.

1% SR278-88, SR565-74.

1% O Sullivan, 526 U.S. at 844 (citing Rose, 455 U.S. at 515-16; Darr, 339 U.S. at 204).
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mandates that no person shall be “deprived of life, liberty or property, without due process of law”'*’

and “[d]ue process . . . guarantee[s] a criminal defendant the right to not have his sentence based
upon ‘materially false’ information.”'® The Federal Rules of Criminal Procedure, which were

designed to protect a criminal defendant’s due process rights,'®

contain specific requirements that
ensure that the defendant is made aware of the evidence to be considered and potentially used against
him at sentencing.”'”® Federal Rule of Criminal Procedure 32 similarly “require[s] the court to hold
a hearing to determine disputed issues of fact included in the presentence report if it wishes to rely
upon th[o]se facts in sentencing.”'"!

Although due process “require([s] the court to hold a hearing to determine disputed issues of
fact . . . if it wishes to rely upon th[o]se facts in sentencing,”'"* the Delaware Supreme Court, in this

matter, concluded that due process does not require a full evidentiary hearing to determine the

reliability of information presented during a sentencing hearing, “[i]t only requires the defendant to

%7 U.S. CONST. amend. XIV

1% McDowell, 888 F.2d at 290 (citing Townsend, 334 U.S. at 741; United States v.
Cifuentes, 863 F.2d 1149, 1153 (3d Cir. 1988); see also United States v. Nappi, 243 F.3d 758,
763 (3d Cir. 2001) (citing Townsend, 334 U.S. at 741; Moore v. United States, 571 F.2d 179, 183
(3d Cir. 1978)).

1 Nappi, 243 F.3d at 763 (citing United States v. Greer, 223 F.3d 41, 58 (2d Cir. 2000);
United States v. Curran, 926 F.2d 59, 61 (1st Cir. 1991)) (“Federal Rule of Criminal Procedure
32, which governs sentencing procedures in the federal courts, emanates from Congress’ concern
for protecting a defendant’s due process rights in the sentencing process.”).

1 Id. (citing United States v. Blackwell, 49 F.3d 1232, 1235 (7th Cir. 1995); United
States v. Jackson, 32 F.3d 1101, 1105 (7th Cir. 1994) (Coffey, ]J., concurring); United States v.
Cervantes, 878 F.2d 50, 56 (2d Cir. 1989); Moore, 571 F.2d at 182); Blackwell, 49 F.3d at 1235
(“It is well established that a convicted defendant has the right to be sentenced on the basis of
accurate and reliable information, and that implicit in this right is the opportunity to rebut the
government’s evidence and the information in the presentence report.”).

' McDowell, 888 F.2d at 290 (citing Fed. R. Crim. P. 32(c) (3) (D).

172 Id
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be allowed to explain or rebut the evidence presented.”'”® By citing to Delaware’s Superior Court
Rules of Criminal Procedure and not addressing the United States Constitutionally premised case
law from the Third Circuit Court of Appeals cited to and described by Mr. Smack in his direct
appeal,'” the Delaware Supreme Court essentially deemed this precedent irrelevant. The Delaware
Supreme Court erred by not adhering to the decisions of the Third Circuit, described below, as the
Third Circuit has consistently held that the Due Process Clause of the Fourteenth Amendment
requires that courts hold evidentiary hearings when the court wishes to rely upon contested
sentencing facts to fashion a defendant’s ultimate sentence.'” To deny Mr. Smack an evidentiary
hearing to resolve contested aggravating facts presented during his state sentencing proceedings was
erroneous and is inconsistent with clearly established federal law and the Fourteenth Amendment
to the United States Constitution.

In United States v. Furst, the defendant alleged that the district court violated Federal Rule
of Criminal Procedure 32(c)(3)(D) and his due process rights when it failed to make findings in
relation to alleged factual inaccuracies or, alternatively, by failing to explicitly state that it would not
rely upon the disputed facts.'”® The Third Circuit Court of Appeals held that the district court had
violated Rule 32 and therefore, vacated the defendant’s sentence and remanded the case back to the
district court for further action.'”” In support of its holding, the Third Circuit found that it was

unnecessary to consider the defendant’s due process claims as “the rule operates to guarantee the

173 SR590-91.

17 SR279-87, SR571-74.

5 United States v. Zabielski, 711 F.3d 381, 385, 391 (3d Cir. 2013); United States v.
Furst, 918 F.2d 400, 407 (3d Cir. 1990); Cifuentes, 863 F.2d at 1150, 1155 McDowell, 888 F.2d
at 290-91; United States v. Rosa, 891 F.2d 1063, 1079 (3d Cir. 1989).

78 Furst, 918 F.2d at 407.

7 1d.
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veryright that [the defendant] claims has been constitutionally infringed upon.”'”® The Third Circuit
further noted that, upon remand, the district court would be required to either make findings “based

upon the evidence already before it or upon evidence adduced at a hearing”'"

should it wish to rely
upon the disputed information to sentence the defendant.

In United States v. Cifuentes, the Third Circuit considered whether the defendant’s due
process rights were violated by the district court’s consideration, without an appropriate hearing, of
disputed facts.”®® The Third Circuit held that “where, as here, the disputed information is important
to the fashioning of an appropriate sentence, the court, if it relies on it, should grant a hearing at
which the government, through testimony and other relevant evidence about its investigation, can
attempt to show the disputed information is reliable and the defendant can produce evidence,
including his own testimony, to refute it.”'®!

Similarly, in United States v. Zabielski, the Third Circuit Court of Appeals found that “a
sentencing court may consider ‘[p]rior similar adult criminal conduct not resulting in a criminal
conviction,” so long as that conduct has been proven by a preponderance of the evidence.”'® In
support of this finding, the Third Circuit noted that the alleged criminal conduct had been proven
by a preponderance of the evidence, as the government, during the sentencing hearing, introduced

live testimony of an investigating officer who was able to describe the defendant’s alleged criminal

conduct.'

1 g,

179 Id.

180 Cifuentes, 863 F.2d at 1150.

81 1d. at 1155.

182 Zabielski, 711 F.3d at 391 (internal citations omitted).
183 Id. at 385, 391.
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Likewise, in United States v. Rosa, factual disputes arose between the government and the
defendant in relation to factors relevant to the sentencing hearing.'® In particular, the defendant
requested the production of Jencks materials, a request that the court denied, following a
government’s witness testifying in support of the government’s version of the events.'® On direct
appeal, the Third Circuit vacated the defendant’s sentence and remanded the case, noting that
“sentencing is the end of the line. The defendant has no opportunity to relitigate factual issues
resolved against him . . . [W]here, after a guilty plea, the critical fact was litigated for the first time
at the sentencing hearing, the defendant is irreparably disadvantaged.”’*® In support of this
conclusion, the Third Circuit states that “we can perceive no purpose in denying the defendant the
ability to effectively cross-examine a government witness where such testimony may, if accepted,
add substantially to the defendant’s sentence.”'®” Like the defendant is Rosa, Mr. Smack pleaded
guilty and therefore, Mr. Smack’s sentencing hearing was “in effect, the ‘bottom-line.””'*® Thus,

189 witnesses

there was “no purpose in denying [Mr. Smack] the ability to effectively cross-examine”
that the State should have been required to present its version of the facts by the requisite
preponderance of the evidence standard, particularly at such a “critical stage of [the] criminal
»190

proceedings.

Additionally, the Delaware Superior Court Rule of Criminal Procedure 32(c)(3), like its

18 Rosa, 891 F.2d at 1075.

18 Id. at 1075, 1077.

18 Jd. at 1078.

187 Id. at 1079.

18 Jd. (“We believe the sentence imposed on a defendant is the most critical stage of
criminal proceedings, and is, in effect, the ‘bottom-line’ for the defendant, particularly where the
defendant has pled guilty.”).

18 Rosa, 891 F.2d at 1079.

190 Id
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federal counterpart, undoubtedly endeavors to protect the fundamental fairness principles essential
to due process by affording a criminal defendant notice and an opportunity to challenge disputed
sentencing issues.'” In particular, Delaware’s Rule 32 provides that “[t]he court shall afford the
parties an opportunity to comment on the [presentence] report and, in the discretion of the court, to
present information relating to any alleged factual inaccuracy contained in it.”'** Rule 32 further
stipulates that “[i]f the comments or information presented allege any factual inaccuracy in the
presentence investigation report, the court shall, as to each matter controverted, make (i) a finding
as to the allegation, or (ii) a determination that no such finding is necessary because the matter
controverted will not be taken into account in sentencing.”'®* Unfortunately, Rule 32(c) (3) was not
utilized in the present matter as only a shortened presentence report was prepared that related only
to Mr. Smack’s criminal history and not to the disputed facts at issue.

Delaware’s Superior Court Rule of Criminal Procedure 32 largely tracks the language of
Federal Rule of Criminal Procedure 32.""" Pursuant to the Federal Rules of Criminal Procedure,

195 if a court

which was designed to comply with and protect a defendant’s due process rights,
considers disputed sentencing factor(s) in the absence of an initial finding as to the disputed

information, based upon either the evidence before it or additional evidence adduced at a hearing,

I Del. Super. Ct. Crim. R. 32(c)(3).

192 Id

193 Id

19 Fed. R. Crim. P. 32(i), formerly 32(c)(3) (D), provides: “[a]t sentencing the court . . .
must—for any disputed portion of the presentence report or other controverted matter-rule on the
dispute or determine that a ruling is unnecessary either because the matter will not affect
sentencing, or because the court will not consider the matter in sentencing.” Fed. R. Crim. P.
32(i).

19 Nappi, 243 F.3d at 763 (noting that the purpose of the Rule is to “ensure that the
defendant is made aware of the evidence to be considered and potentially used against him at
sentencing, and is provided an opportunity to comment on its accuracy.”).
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then the defendant’s sentence must be vacated and remanded."*® When, as here, it is a question of

the applicability of the Due Process Clause of the Fourteenth Amendment, there is no justification
for distinguishing between a state sentence and a federal sentence in deciding the merits of a claim.

It would inequitable and fundamentally unfair if, under the same facts, a defendant who alleges a
violation of his due process rights should be denied relief under the state rule but be granted relief
under the federal rule, even though the basis for the requested relief stems not from an alleged
violation of the state rule, but rather, of the protections guaranteed by the Due Process Clause of the
Fourteenth Amendment.

It is also significant to note that the United States Sentencing Guideline, which were enacted
in an effort to improve fairness in sentencing,'”’ state that “[w]hen any factor important to the
sentencing determination is reasonably in dispute, the parties shall be given an adequate opportunity
to present information to the court regarding that factor.”'** The Sentencing Guidelines also provide
that “[t]he court shall resolve disputed sentencing factors at a sentencing hearing in accordance with
Rule 32(i), Fed. R. Crim. P.”"® The commentary to the guidelines further notes that “[a]n
evidentiary hearing may sometime be the only reliable way to resolve disputed issues” and that
“[w]hen a dispute exists about any factor important to the sentencing determination, the court must
200

ensure that the parties have an adequate opportunity to present relevant information.”

In United States v. McDowell, the Third Circuit considered for the first time under the then-

19 Furst, 918 F.2d at 408; Rosa, 891 F.2d at 1073; United States v. Gomez, 831 F.2d 453
(3d Cir. 1987).

Y7 McDowell, 888 F.2d at 290.

19 U.S. Sentencing Guidelines Manual § 6A1.3(a) (2016).

19 1d. at § 6A1.3(b).

20 /4. at § 6A1.3 cmt.
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recently enacted United States Sentencing Guidelines what the relevant burden of proof was for the
determination of facts relied upon in sentencing.””' The Third Circuit noted that because “[d]ue
process [] guarantee[s] a convicted criminal defendant the right not to have his sentence based upon
‘materially false’ information,” the federal rules, in compliance with due process, “require the court
to hold a hearing to determine the disputed issues of fact included in the presentence report if it
wishes to rely upon these facts in sentencing.”®” The Third Circuit went on to hold that “the
preponderance of evidence standard can withstand constitutional muster” and is therefore, the
appropriate burden of proof to apply to disputed issues of fact.?”

In the present matter, the Delaware State Courts violated the Due Process Clause of the
Fourteenth Amendment when it denied Mr. Smack’s request for an evidentiary hearing to challenge
the State’s sentencing presentation of unproven disputed aggravating facts.””* The Delaware State
Courts refusal to conduct an evidentiary hearing precluded Mr. Smack from cross-examining live
witnesses on disputed facts presented to the Delaware Superior Court at Mr. Smack’s sentencing
hearing,”” thereby depriving Mr. Smack of the opportunity to ensure that he would not receive a
sentence based upon materially false information in violation of due process.”” Additionally,
without an evidentiary hearing, Mr. Smack could not challenge the State’s presentation of contested

207

aggravating sentencing facts,””’ and/or make certain that the State had met the requisite burden of

201 888 F.2d at 290.

202 Id. (internal citations omitted).

203 Id. at 291.

201 SR217-18, SR590-91.

205SR113-16, SR117, SR213, SR220-21, SR222, SR223-27, SR228-29.

2% McDowell, 888 F.2d at 290 (citing Townsend, 334 U.S. at 741; Cifuentes, 863 F.2d at
1153); See also Nappi, 243 F.3d at 763 (citing Townsend, 334 U.S. at 741; Moore, 571 F.2d at
183). w1
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proof for disputed facts. Accordingly, the Delaware State Court’s decision to deny Mr. Smack’s
request for an evidentiary hearing violated the Due Process Clause of the Fourteenth Amendment
to the United States Constitution. Thus, this Court must overturn Mr. Smack’s conviction and
remand this matter to the Delaware Superior Court for a new sentencing hearing with instructions
that Mr. Smack be permitted to present testimony and other evidence to rebut the State’s presentation

of contested aggravating facts.

41
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CONCLUSION

Based on the arguments made above regarding the merits of his claims for relief, Mr. Smack
respectfully requests that this Court grant him a writ of habeas corpus so that he may be discharged
from his unconstitutional confinement and restraint. This Court must recognize that Mr. Smack’s
sentence was the result of the Delaware State Courts applying the erroneous minimal indicia of
reliability evidentiary standard in violation of the Due Process Clause of the Fourteenth Amendment
and controlling United States Supreme Court precedent interpreting the Due Process Clause. As
such, Mr. Smack’s conviction must be vacated and this matter must be remanded back to the
Delaware State Courts for a new sentencing hearing that fully complies with the Due Process Clause

of the Fourteenth Amendment.

[s/ Christopher S. Koyste

Law Office of Christopher S. Koyste, LLC
709 Brandywine Boulevard

Wilmington, DE 19809

(302) 762-5195

Counsel for Adrin Smack

Date: February 3, 2020
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FACTUAL BACKGROUND

1. Introduction

The Office of Defense Services for the State of Delaware, (hereinafter “ODS”),
provides legal representation statewide to indigent defendants who are charged with
criminal offenses in Delaware state courts. Given its obligation to provide legal counsel
to indigents in criminal courts, the ODS represents more persons accused of crimes than
any other law firm or agency in the State of Delaware. A substantial part of the ODS’
representation of indigent clients involves contested Sentencing Hearings.

In fulfilling its duties to represent the indigent, the ODS strives to ensure that the
federal and state constitutional rights of its clients are protected, including at Sentencing
Hearings. Often times, Sentencing Hearings involve disputed facts that could directly
influence the ultimate Sentence of an ODS client. ODS attorneys seek to safeguard the
due process rights of their indigent clients and protect them from unreliable evidence
being considered by a judge at a Sentencing Hearing.

The proper resolution of the issue regarding the standard of proof that must be
employed by judges in Delaware state courts at Sentencing Hearings involving contested
facts will affect all indigent defendants that the ODS represents in Delaware state criminal
courts. In this amicus brief, the ODS urges this Honorable Court to find that, consistent
with an indigent defendant’s right to due process of law as guaranteed by the Fourteenth
Amendment to the United States Constitution, (1) contested facts presented at a
Sentencing Hearing must be proven by a preponderance of the evidence; and, (2) a

defendant must be permitted to present testimony and evidence and to cross examine

[1]
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witnesses at an evidentiary Sentencing Hearing to rebut contested aggravating facts
alleged by the prosecution.

2. Petitioner Smack’s Sentencing

Petitioner Adrin Smack, by way of a negotiated plea agreement, entered guilty
pleas to four counts of Drug Dealing, one count of Possession of a Firearm by a Person
Prohibited, and one count of Conspiracy Second Degree. (SR248). At his Sentencing
Hearing, the prosecution alleged that Smack was a drug kingpin and argued for a Sentence
of fifteen years incarceration. (SR254). In support of its claim that Smack was a drug
kingpin, the prosecution presented allegations from Smack’s Indictment that law
enforcement officers had seized a substantial amount of cash and drugs from the home of
a co-conspirator. (SR114).

The defense disputed the claim that Smack was a drug kingpin and requested an
evidentiary hearing on this factual issue. (SR118). Smack’s request was denied by the
Sentencing Court on the rationale that it could consider evidence offered by the
prosecution at Sentencing if it met the minimal indicia of reliability standard, which was
also the standard of proof the Sentencing Court determined it must apply in making
findings of facts contested at Sentencing. (SR219). Although Smack did not contest the
scope of what evidence the Court could consider at Sentencing, he contended that the
standard of proof to be employed by the Court in making a factual determination of the
prosecution’s drug kingpin claim was proof by a preponderance of the evidence. (SR123).

At Sentencing, Smack sought a Sentence of eight years incarceration.

[2]
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The Delaware Superior Court used the minimal indicia of reliability standard in
finding that the prosecution established that Smack was a drug kingpin and ultimately
sentenced Smack to a term of fourteen years incarceration.

3. Petitioner Smack’s Direct Appeal

Following Sentencing, Smack appealed to the Delaware Supreme Court arguing
that the prosecution was required to prove that he was a drug kingpin by a preponderance
of the evidence pursuant to the due process guarantee of the Fourteenth Amendment.
Additionally, Smack contended that his Fourteenth Amendment due process right was
further violated when he was denied an evidentiary hearing at which he could cross
examine witnesses on the drug kingpin claim. The Delaware Supreme Court affirmed
Smack’s fourteen year Sentence holding that the Sentencing Court comported with the due
process guarantee of the Fourteenth Amendment by relying on information that met the
“miminal indicium of reliability beyond mere allegation standard,”" and that due process
did not require a full evidentiary hearing on contested facts, only an opportunity for the a

defendant to explain or rebut evidence presented by the prosecution.’

'Smack v. State of Delaware, 172 A.3d 390 (Del. 2017) (citing Mayes v. State of
Delaware, 604 A.2d 839, 840 (Del. 1992)).
*Smack, supra.

[3]
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ARGUMENT

THE FAILURE OF THE SENTENCING COURT TO EMPLOY

THE PREPONDERANCE OF THE EVIDENCE STANDARD IN

DETERMINING DISPUTED FACTS AT SENTENCING AND TO

HOLD AN EVIDENTIARY HEARING ON DISPUTED FACTS

DENIED PETITIONER SMACK DUE PROCESS OF LAW AS

GUARANTEED BY THE FOURTEENTH AMENDMENT.

1. The standard of proof mandated by the Fourteenth Amendment to be
employed by a Court in resolving disputed facts relevant to a
defendant’s Sentencing is proof by a preponderance of the evidence.

It is well-settled by United States Supreme Court case law that the Fourteenth
Amendment of the United States Constitution mandates that contested facts presented
during a Sentencing Hearing must be proven by a preponderance of the evidence.’
Anything short of this amounts to a denial of a criminal defendant’s constitutional right to
due process of law.

In the Delaware Superior Court, Petitioner Smack properly requested that the
Court utilize the preponderance of the evidence standard of proof in rendering a factual
determination regarding the disputed claim that he was a drug kingpin. Rather than
complying with the due process guarantee of the Fourteenth Amendment, the Sentencing
Court looked to Delaware state case law and utilized an improper standard of proof,
namely, the “minimal indicium of reliability beyond mere allegation standard.” This
amounted to an error of law.

Petitioner agreed that the threshold issue of what evidence the Sentencing Court

could consider was governed by the minimal indicia of reliability standard. However,

Petitioner expressly requested that the Delaware Superior Court employ the

*United States v. Watts, 519 U.S. 148, 156-157 (1997); Nichols v. United States, 511
U.S. 738, 747-749 (1994); McMillan v. Pennsylvania, 477 U.S. 79, 84-87, 91-93 (1996).
*Smack, supra.

[4]
A449



Case 1:19-cv-00691-GBW Document 40 Filed 05/11/20 Page 8 of 12 PagelD #: 3534

preponderance of the evidence standard in weighing and considering all evidence
presented by the prosecution and the defense in making its decision regarding whether the
prosecution had proved that Petitioner was a drug kingpin. The Sentencing Court and the
Delaware Supreme Court erred as a matter of law in equating the threshold standard of
minimal indicia of reliability for admission of evidence that the Court could consider in
making a factual determination with the actual evaluation of admitted evidence standard,
which by federal constitutional mandate is proof by a preponderance of the evidence.

The Sentencing Court’s use of the constitutionally infirm minimal indicia of
reliability standard in resolving the disputed factual issue of the prosecution’s kingpin
claim amounted to a manifest violation of Smack’s Fourteenth Amendment right to due
process of law.

2. The Fourteenth Amendment guarantees a criminal defendant an

evidentiary hearing to determine the reliability of disputed facts at a
Sentencing Hearing.

The Fourteenth Amendment of the United States Constitution guarantees that the
Sentence of a criminal defendant is not based on materially false information.” To achieve
this guarantee, Delaware Courts are required, pursuant to Delaware Superior Court Rule
of Criminal Procedure 32, to make a finding regarding disputed allegations at Sentencing
or make a determination that the controverted matter will not be part of the Sentencing
calculus.

Federal Rule of Criminal Procedure 32 is largely similar to Delaware Superior

Court Rule of Criminal Procedure 32. The federal rule was implemented to protect a

*United States v. McDowell, 888 F.2d 285, 290 (3™ Cir. 1989).

[5]
A450



Case 1:19-cv-00691-GBW Document 40 Filed 05/11/20 Page 9 of 12 PagelD #: 3535

criminal defendant’s right to due process of law at Sentencing.® Both rules specifically
permit defendants to comment on factual issues, typically raised in Presentence
Investigation Reports, at Sentencing and to have the Sentencing Court make a finding as
to a disputed factual allegation. Although no Presentence Report was drafted in Petitioner
Smack’s case, there still existed a significant dispute regarding a factual issue. Consistent
with the letter and spirit of Delaware Superior Court Rule of Criminal Procedure 32,
Petitioner should have been afforded an evidentiary hearing at which he could have cross
examined witnesses alleging that he was a drug kingpin. Without cross examination,
Smack was robbed of the most effective method of challenging the veracity of the
allegation. The denial of this fundamental right rendered Petitioner’s Sentencing
constitutionally infirm and requires that Smack’s Sentence be vacated and his case
remanded for a new Sentencing at which an evidentiary hearing on the drug kingpin issue
will be conducted.

3. Although federal law regarding Sentencing Guideline cases is not

mandatory, it is highly persuasive regarding due process guarantees at
Sentencing Hearings.

As previously, indicated, Federal Rule of Criminal Procedure 32 was passed to
protect a defendant’s due process rights in the Sentencing process.” The United States
Sentencing Guidelines set forth a mechanism for determining at what point a federal
Sentencing Judge must begin to exercise judicial discretion in arriving at an appropriate
Sentence considering all relevant Sentencing factors. Although not as technically specific

as their federal counterpart, the Delaware SENTAC Guidelines also provide a Delaware

SUnited States v. Nappi, 243 F.3d 758, 763 (3" Cir. 2001).
7 m

[6]
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Sentencing Judge with a recommended Sentencing range or starting point at which
judicial Sentencing discretion is exercised.

The United States Sentencing Guidelines favor fairness in Sentencing and suggest
that a formal evidentiary hearing may be the only reliable way in which a factual dispute
can be resolved at Sentencing.® This principal espoused in federal case law should be
viewed as highly persuasive authority in the case sub judice. Federal case law is well
developed in the area of Sentencing Hearings. Its guidance regarding guaranteeing due
process of law to defendants at Sentencing Hearings should be followed in the instant

matter.

*U.S.S.G. § 6A1.3, comment. See also, McDowell, supra at 290-291.

[7]
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CONCLUSION

Based upon the facts and legal authorities set forth above, Amicus respectfully
requests that this Honorable Court vacate Petitioner Adrin Smack’s convictions and
remand the subject criminal matter to the Delaware Superior Court for a new Sentencing
Hearing that provides Petitioner Smack with the full guarantees of the due process clause

of the Fourteenth Amendment.

Respectfully submitted,

/s/ J. Brendan O’Neill

J. Brendan O’Neill, Esq. [Del. Bar No. 3231]
Office of Defense Services

for the State of Delaware

Carvel State Office Building

820 North French Street

Wilmington, Delaware 19801

/s/ Nicole M. Walker

Nicole M. Walker, Esq. [Del. Bar No. 4012]
Office of Defense Services

for the State of Delaware

Carvel State Office Building

820 North French Street

Wilmington, Delaware 19801

(302) 577-5121

E-mail: nicole.walker@delaware.gov

Dated: February 28, 2019
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FACTUAL BACKGROUND

There are two elementary categories of evidentiary questions: admissibility and standard
of proof. The first concept, admissibility, concerns what evidence is reliable enough to warrant
being weighed at all by the factfinder.! In many contexts, for example, hearsay is inadmissible
because it is too unreliable. See, e.g., Fed. R. Evid. 801. The second concept, the standard of
proof, concerns whether the weight of the evidence is sufficient to establish a given fact.?

This case involves the conflation of these two distinct evidentiary questions in the context
of Delaware criminal sentencing law generally, and at one particular criminal sentencing in
particular.

Adrin Smack was charged with, among other things, sixty-six counts of drug dealing. SR
248. He pleaded guilty to two counts of Drug Dealing Heroin in a Tier 4 Quantity, two counts of
Drug Dealing Heroin no tier weight, one count of Possession of a Firearm by a Person
Prohibited, and one count of Conspiracy Second Degree. SR 248. The State agreed, as a
condition of the plea, not to seek a sentence exceeding 15 years. SR 254.

At Mr. Smack’s originally scheduled sentencing, the prosecutor began to introduce
allegations from the indictment that police had recovered large sums of cash and drugs from Mr.

Smack’s co-conspirator’s home, in order to argue that Mr. Smack was a “drug kingpin” and

! ADMISSIBILITY, Black’s Law Dictionary (11th ed. 2019) (“The quality, state, or
condition of being allowed to be entered into evidence in a hearing”).

2 The burden of proof is a legal concept that denotes both the burden of production and
burden of persuasion. See BURDEN OF PROOF, Black’s Law Dictionary (11th ed. 2019). The
latter concept, burden of persuasion, is the party’s duty to prove facts to a particular standard of
proof, such as preponderance of the evidence. See BURDEN OF PERSUASION, Black’s Law
Dictionary (11th ed. 2019). For clarity, this brief uses the term “standard of proof” when
referring to the concept of the standard for assessing the weight of the evidence.
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should be sentenced accordingly. SR 114. Acknowledging the admissibility of the information
contained in the indictment, but disputing it and the inferences to be drawn from it about Mr.
Smack’s role in the drug trade, defense counsel asked for and received an opportunity to submit
written materials. SR 118. The Court stated that “what I want you to do is give me authorities for
what the State has the burden of proving.” SR 119.

As he did at the initial sentencing hearing, Mr. Smack’s counsel’s written submission to
the Court conceded that the bar for admissibility of evidence at sentencing is extremely low and
not the subject of his dispute, stating “Mr. Smack does not contest the scope of what the court
may consider at his sentencing." SR 123. Instead, he explains, his disagreement with the State
concerns the “burden of proof.” SR 123. The burden of proof that he asks the State to bear is for
any factual assertions made by the State—i.e., that Mr. Smack is a drug kingpin—to “be proven
by the preponderance of the evidence” if they are used to determine Mr. Smack’s sentence. SR
123.3

The State’s response to Mr. Smack’s submission characterized the disputed issue
variously as the “standard of review at sentencing” and “the scope of consideration at
sentencing.” SR 130. It concludes that the appropriate standard is the minimal indicia of
reliability standard. SR 131.

The sentencing judge’s letter order resolving the dispute frames the evidentiary question
as concerning the “admissibility of matters the court can consider,” SR 217, but also as “the

standard which applies to information presented at sentencing.” SR 219. He concludes that the

3 Mr. Smack also asked for other relief, including an evidentiary hearing with witnesses,
that is not the subject of this amicus brief.
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indictment, among other things, may be relied upon at sentencing because it meets the requisite
indicia of reliability. SR 219.

In his subsequent submission, Mr. Smack’s counsel summarized the judge’s ruling as
“that the burden of proof, for purposes of considering aggravating facts/factors at sentencing, is a
minimum indicia of reliability, not a preponderance of the evidence as asserted by Mr. Smack.”
The sentencing hearing proceeded on that basis.

Once again, a central factual dispute at the new sentencing hearing was whether Mr.
Smack was a “drug kingpin” or merely a street-level dealer, not significantly upstream in the
chain of distribution from other street-level dealers. SR 224-228. Various pieces of evidence
were put forward as relevant to that question, including the number of drug charges prosecutors
chose to include in the indictment, SR 226-227; the amount of heroin found in an apartment
belonging to Mr. Smack’s co-conspirator, SR 227, and what inferences might be appropriately
drawn from that evidence; and Mr. Smack’s financial assets such as the fact that he did not even
own a car, SR 224,

Toward the end of the hearing, after defense counsel questioned the evidentiary weight
of the indicted counts on the drug kingpin question in light of the other contentions at the
hearing, and the Court replied: “Well, we have had this discussion, and I have written in the
opinion to you guys that there is a sufficient indicia of reliability to an indictment for me to, at
least, consider the indicted counts. I am not going to punish him for that, I can’t do that, but I can
consider it.” SR 230. He then proceeds to sentence Mr. Smack to fourteen years, a sentence near
the top of the negotiated range.

The sentencing court’s imposition of the sentence elided the question of the admissibility

of the information in the indictment and the separate questions of the evidentiary weight to be
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given to that evidence and whether the evidence as a whole sufficiently supported the conclusion
the prosecution asked him to draw—i.e., that Mr. Smack should be sentenced at the upper end of
the range because he was a kingpin. The fact that the sentencing court could admit evidence on
the kingpin question so long as it met a minimal indicia of reliability was never in dispute. What
was in dispute was the weight of that evidence and whether it met the appropriate standard of
proof.

Unfortunately, on appeal, the Delaware Supreme Court made the same error. The
Supreme Court’s Order states: “According to Smack, the State was required to prove by a
preponderance of the evidence that Smack was a drug kingpin. Because this Court has previously
upheld the use of a minimal indicia of reliability standard to consider evidence offered at a
sentencing hearing, and due process does not require an evidentiary hearing, we affirm the
Superior Court's decision.” Smack v. State, 172 A.3d 390 (Del. 2017).

The second sentence of that paragraph from the Delaware Supreme Court’s opinion is a
non-sequitur to the first sentence. The standard of proof necessary for the Court to find that
Smack was a drug kingpin, and thereby increase his sentence in reliance on that fact, is separate
from what evidence is admissible when considering that question. As explained below, this
elided question of the standard of proof has a clear answer: the sentencing judge must at least
believe the fact is more likely than not. By instead adopting the test for admissibility as the only
test for whether a fact may be relied upon in issuing a sentence, the trial court violated Mr.
Smack’s right to due process, and therefore this Court must reverse and remand this matter to the
Delaware Superior Court for new sentencing hearing with instructions that the applicable burden
of proof for disputed facts presented during a sentencing hearing, including the 74 non-convicted

counts, is a preponderance of the evidence.
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ARGUMENT

As the Delaware Supreme Court has long acknowledged, and controlling federal
precedent makes clear, a sentence based on materially false facts violates due process. Mayes v.
State, 604 A.2d 839, 843 (Del. 1992) (quoting United States v. Robin, 545 F.2d 775, 779 (2d Cir.
1976)). A sentencing judge is not permitted to merely find that a fact relied upon to increase a
sentence is supported by admissible evidence. Instead, the judge must determine that the
evidence supporting the fact relied upon, when considered with the evidence opposing the fact (if
any), makes the relied upon fact more likely than not true.

A. The question of admissibility is separate from the question of the standard of
proof, even in sentencing

Although these legal categories are elementary, their application in the context of a
sentencing proceeding can be confusing. Often the fact being advanced as relevant to sentencing
is the direct import of a single piece of evidence, and that evidence is not meaningfully
contested—for example, when the fact relied upon is the defendant’s prior conviction history.
Sometimes, the evidence and the fact it supports are so closely connected, and undisputed, that
the distinction is immaterial. See United States v. Matthews, 773 F.2d 48, 52 (3d Cir. 1985)
(holding that it was proper for sentencing court to rely on fact of anticipation of profits when
court considered defendant’s statements about anticipated profits). In that scenario, questions of
admissibility and standard of proof largely collapse into each other. If the evidence is admissible,
then absent other evidence, it proves the relevant fact at issue by a preponderance of the
evidence. When the evidence is very close to the fact being inferred from it, or the evidence is
not meaningfully controverted, the space between admissibility and standard of proof becomes

thin or nonexistent.
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But the collapsing of the questions of admissibility and standard of proof is not always
appropriate. When there is competing evidence or competing inferences that might be drawn
from the evidence, or when the evidence is merely relevant to some ultimate factual conclusion
but too removed to be sufficient to establish the conclusion on its own, then the separate
questions of admissibility and standard of proof become important. Cf. Huddleston v. United
States, 485 U.S. 681, 691, (1988) (observing that an individual piece of evidence may be
insufficient in itself to meet a standard of proof for some factual conclusion).

Delaware’s lead case on the question of admissibility at sentencing acknowledges this
distinction between admissibility and standard of proof. See Mayes v. State, 604 A.2d 839, 844
(Del. 1992). After explaining the admissibility of evidence provided in the presentence report,
the Court’s opinion notes that the sentencing court had to “make its own determinations of
credibility from the information provided in the presentence report” and that under the
circumstances of claims of private crimes without witnesses or physical evidence, it is
appropriate to make that determination about the weight of the evidence based on corroboration
from other witnesses alleging similar facts. Mayes v. State, 604 A.2d 839, 844 (Del. 1992). This
further review of whether to believe the admitted evidence is required. Indeed, part of the
rationale for the precedent holding that information alleged in the indictment is admissible at
sentencing is precisely because the sentencing judge is equipped to evaluate it and give it the
evidentiary weight it deserves—in some circumstances, presumably, believing it, and in other
circumstances not, and with a level of weight depending on the context. See United States v.
Watts, 519 U.S. 148, 160 (1997) (noting otherwise inadmissible evidence can be used at
sentencing but that the judge is “to give appropriate weight to uncorroborated hearsay or to

evidence of criminal conduct that had not resulted in a conviction”).
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If, at sentencing, a judge were permitted to rely on evidence merely because it was
admissible, it would follow, for example, that a judge could increase a sentence based on
testimony that the judge does not find credible. After all, lots of non-credible testimony is
nevertheless admissible.

For all these reasons, it is necessary for the sentencing court to distinguish questions of
admissibility and standard of proof.

B. The minimum possible standard of proof for facts relied upon to increase a
sentence is preponderance of the evidence

Because admissibility and standard of proof are two separate questions, the only
remaining issue is whether the standard for admissibility can be used as a standard of proof.

The notion of “minimal indicia of reliability” as a standard of proof is logically
incoherent. To understand why the minimum indicia test cannot be the test for standard of proof,
one need only consider what it would mean to apply it in the context of countervailing pieces of
admissible evidence. If a court faces, for example, competing testimony, it simply provides no
guidance at all to say the standard of proof is whether the testimony bears the minimal indicia of
reliability—if it did not, it would not have been admitted for consideration, and that test has been
met by both sides of the evidence.

When a standard of proof is being applied to fact-finding—as opposed to justifying
further investigation or narrowing the scope of appellate review—the minimum requirement is
that the judge believes the fact to be inferred from the evidence is, more likely than not, true; a
preponderance of the evidence standard is the lowest possible standard of proof. United States v.
Sparkman, 500 F.3d 678, 685 (8th Cir. 2007) (noting that preponderance of evidence is the

lowest possible standard of proof); Jeremiah v. State, 73 S.W.3d 857, 858 (Mo. Ct. App. 2002)
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(same); Ashcraft v. State, 716 N.E.2d 1278, 1280 (Ind. 1999) (same); United States v. Gigante,
94 F.3d 53, 56 (2d Cir. 1996) (same); MaGuire v. Merrimack Mut. Ins. Co., 573 A.2d 451, 453
(N.H. 1990) (same). * Any standard of proof less that a preponderance, by definition, would
involve relying on facts for a final sentence that the sentencing court believes are more likely
than not false. Such a lower standard cannot satisfy due process.

In sum, the minimum possible standard of proof for a fact that is to be relied on to
increase a sentence is that the sentencing court believes the fact is, more likely than not, true. The
sentencing court errs if it relies on a fact that is has merely determined is supported by some
admissible evidence, without weighing competing evidence or assessing the weight of the
evidence.

The petitioner’s writ should be granted.

Respectfully submitted,

/s/ Karen Lantz

Karen Lantz (No. 4801)

ACLU Foundation of Delaware, Inc.
100 W. 10th Street, Suite 706
Wilmington, Delaware 19801

(302) 654-5326, ext. 103

(302) 654-3689 (fax)
klantz@aclu.de.org

Attorney for American Civil Liberties Union
Foundation of Delaware

4 Of course, appellate courts sometimes adopt more deferential standards, requiring, for
example, only substantial evidence. But that is a standard allowing for reasonable disagreement
about the weight of the evidence between a court sitting on appeal and a court receiving the
evidence in the first instance, and not a standard of proof as such. See, e.g., Rutherford v.
Barnhart, 399 F.3d 546, 552 (3d Cir.2005) (explaining that review for substantial evidence is to
avoid weighing evidence or substituting the appellate court’s own conclusions for those of the
fact-finder).
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF DELAWARE

ADRIN SMACK,
Petitioner,
V. : Civ. Act. No. 19-691-LPS
THERESA DELBALSO, Superintendent,
SCI Mahoney, and,
ATTORNEY GENERAL OF THE
STATE OF DELAWARE,

Respondents.

ANSWER
Pursuant to Rule 5 of the Rules Governing Section 2254 Actions, 28 U.S.C. foll. § 2254,
Respondents state the following in response to the petition for a writ of habeas corpus:

Factual Background'

On or around August 2014, an FBI Task Force began investigating a drug trafficking
organization known as the Sparrow Run Crew. “Evidence obtained during the investigation
indicate[d] that this organization [was] responsible for distributing heroin and cocaine base to a
wide network of distributors and sub-distributors. The heroin [was] distributed by [Mr. Smack] in
quantities ranging from multiple bundles to multiple logs per transaction.” Law enforcement
believed that Mr. Smack and his Co-Defendant, Miktrell Spriggs, were “co-leaders of the
organization and that they pool[ed] money to buy heroin and cocaine from source(s) of supply.”

The FBI Task Force’s investigation included the use of confidential sources to conduct controlled

! This recitation of facts is taken verbatim from Smack’s Opening Brief on appeal to the Delaware
Supreme Court in Case No. 201, 2016 (footnotes and citations to the record omitted). D.I. 30 at
104-05 of 153.
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purchases, as well as to enable law enforcement to monitor phone calls between Mr. Smack and
these confidential sources.

On April 10, 2015, Resident Judge Richard R. Cooch signed an order authorizing law
enforcement to intercept the wireless communications to and from Mr. Smack’s cell phone. On
April 18, 2015, a phone call between Mr. Smack and his Co-Defendant, Al-Ghaniyy Price, was
intercepted. During this call, Mr. Price informed Mr. Smack that he was hiding something behind
a radiator in Mr. Price’s residence. In response, Mr. Smack advised Mr. Price to make sure that
no one saw him hide the object behind the radiator. Later on that day, law enforcement intercepted
a text message from Mr. Price to Mr. Smack advising that “Yo bro it’s there.” A subsequent search
of Mr. Price’s residence revealed a military style tactical vest, $16,108, a loaded black Taurus .9-
millimeter handgun, and 803 bundles of heroin.

Procedural History

On May 26, 2015, a New Castle County Grand Jury returned a 261-count indictment
against multiple defendants, including the petitioner, Adrin Smack.”? Smack was charged with
seventy-one counts of Drug Dealing (16 Del. C. § 4752), one count of Giving a Firearm to a Person
Prohibited (11 Del. C. § 1454), one count of Possession of Marijuana (16 Del. C. § 4674), two
counts of Conspiracy Second Degree (11 Del. C. § 512), and five counts of Possession of a Firearm
by a Person Prohibited (“PFBPP”’) under two different subsections (11 Del. C. § 1448 (a)(4) and
(a)(9)). On March 31, 2016, Smack pleaded guilty to four counts of Drug Dealing, one count of
PFBPP, and one count of Conspiracy Second Degree.> As part of the plea agreement, the State

agreed to limit its sentencing recommendation to no more than fifteen years of unsuspended

2D.L 29 at 19-105 of 151.
3 Smack v. State, 2017 WL 4548146, at *1 (Del. Oct. 11, 2017).

2
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incarceration, and Smack agreed that he would request no less than eight years of unsuspended
incarceration.*

At Smack’s June 22, 2016 sentencing hearing, the prosecutor recounted facts underlying
the charges in Smack’s indictment and noted that Smack asserts he is not a “kingpin” in a drug
dealing enterprise.” Smack disagreed with the prosecutor’s characterization of him as a “kingpin,”
argued that he was a “retail” level drug dealer and requested an evidentiary hearing to dispute the

“kingpin” characterization.®

The Superior Court continued Smack’s sentencing to allow him to
develop his claim that he was entitled to an evidentiary hearing.” After considering the submitted
briefing and oral argument, the Superior Court, on November 17, 2016, denied Smack’s request
for an evidentiary hearing, finding that Delaware Superior Court Criminal Rule 32(a) did not
mandate an evidentiary hearing.® The court determined “all ‘that [was] required [was] that the
court afford the defendant some opportunity to rebut the Government’s allegations,”” and the
prosecution was “not required to call witnesses to support its contention that the Defendant was
heavily involved in drug trade.”!°

On November 23, 2017, the Superior Court sentenced Smack to an aggregate of fourteen

years of incarceration, followed by decreasing levels of supervision.'! Smack appealed, and the

*D.I 29 at 109 of 157.

*D.I.29 at 116-17 of 151.
SD.I. 29 at 120-21 of 151.
"D.I. 29 at 115-23 of 151.

8 State v. Smack, Del. Super., 1.D. No. 1505015401, Parkins, J. (Nov. 17, 2016), Ltr. Ord. at 1-3.
(D.I. 30 at 69-71 of 153).

9 Id. at 2. (quoting United States v. Sabhnani, 599 F.3d 215,258 (2d Cir. 2010) (internal quotations
omitted). (D.I. 30 at 70 of 153).

07d. at 2. (D.1. 30 at 70 of 153).
" Smack, 2017 WL 4548146, at *1; Sent. Ord. (D.L. 30 at 85-92 of 153).

3
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Delaware Supreme Court affirmed the judgment of the Superior Court on October 11,2017.' The
United States Supreme Court denied Smack’s petition for writ of certiorari on April 16, 2018."3

On April 16, 2019, Smack filed the instant petition for federal habeas relief'* and, on
February 3, 2020, he filed his opening brief.!> On February 28, 2020, the American Civil Liberties
Union (ACLU) and the Office of Defense Services (ODS) filed Amicus Briefs in support of
Smack’s petition.'® This is the Respondent’s answer.

Timeliness

Smack’s petition is timely under 28 U.S.C. § 2244(d). Because Smack’s petition was filed
on January 15, 2018, it is subject to the Antiterrorism and Effective Death Penalty Act of 1996
(AEDPA), which became effective on April 24, 1996.!7 By the terms of section 2244(d)(1), a
federal habeas petitioner must file the petition within one year from the latest of: (A) the date the
state court judgment became final upon the conclusion of direct review; (B) the date the
government no longer interfered with the filing of an action; (C) the date on which the Supreme
Court recognized a newly applicable constitutional right made retroactive to cases on collateral
review; or (D) “the date on which the factual predicate of the claim or claims presented could have

been discovered through the exercise of due diligence.”'® Smack does not assert, nor can the

12 Smack, 2017 WL 4548146, at *3.

13 Smack v. Delaware, 138 S. Ct. 1548 (Apr. 16, 2018).
“D.L 1.

DI 33.

$D.I. 35, 36.

17 See generally Lindh v. Murphy, 521 U.S. 320, 336 (1997) (holding the AEDPA applies to “such
cases as were filed after the statute’s enactment.”); Lawrie v. Snyder, 9 F. Supp. 2d 428, 433 n.1
(D. Del. 1998); Dawson v. Snyder, 988 F. Supp. 783, 802-03 (D. Del. 1997).

18 See Pace v. DiGuglielmo, 544 U.S. 408, 416 n.6 (2005) (noting the Supreme Court has
summarized the four possible starting points for the statutory year under 2244(d)(1) as: (A) “date

4
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Respondents discern, any basis to apply section 2244(d)(1)(B), (C), or (D). Accordingly, the one-
year period of limitations began to run when Smack’s conviction became final under section
2244(d)(1)(A)."

Smack pleaded guilty in March 2016 and was sentenced on November 23, 2016.2° On
October 11, 2017, the Delaware Supreme Court affirmed Smack’s conviction and sentence.?! The
United States Supreme Court denied Smack’s petition for certiorari review on April 16, 2019.%
Thus, Smack’s conviction became final on April 16, 2018, and the limitations period began
running the following day. Smack had until April 16, 2019, to file his federal habeas petition
without running afoul of section 2244(d). Smack’s petition, dated April 16, 2019, is thus timely
filed.

Legal Principles Governing Petition

A state petitioner seeking habeas relief must exhaust all remedies available in the state

courts.*

The purpose of the exhaustion doctrine is “to give the state courts a full and fair
opportunity to resolve federal constitutional claims before those claims are presented to the federal

courts.” A claim is exhausted if it has been fairly presented to the state’s highest court.*®

of final judgment;” (B) “governmental interference;” (C) “new right made retroactive;” and (D)
“new factual predicate™).

19 See, e.g., Gibbs v. Carroll, 2004 WL 1376588, at *2 (D. Del. June 17, 2004).
20 See D.1. 29 at 13 (Crim D.1. 35) of 151; D.I. 29 at 16 of 151.

1 See D.I. 29 at 18 of 151.

22 Smack v. Delaware, 138 S. Ct. 1548 (Apr. 16, 2018).

3 See Fed. R. Civ. P. 6.

2428 U.S.C. § 2254(b); Rose v. Lundy, 455 U.S. 509, 510 (1982).

25 O’Sullivan v. Boerckel, 526 U.S. 838, 845 (1999).

26 Castille v. Peoples, 489 U.S. 346, 351 (1989).
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Once a state’s highest court adjudicates a federal claim on the merits, the federal habeas
court must review the claim under the deferential standard contained in 28 U.S.C. § 2254(d).
Pursuant to 28 U.S.C. § 2254(d), federal habeas relief may only be granted if the state court’s
decision was ‘“contrary to, or involved an unreasonable application of, clearly established federal
law, as determined by the Supreme Court of the United States,” or the state court’s decision was

127 A claim

an unreasonable determination of the facts based on the evidence adduced in the tria
has been “adjudicated on the merits” for the purposes of section 2254(d) if the state court decision
finally resolves the claim on the basis of its substance, rather than on a procedural or some other
ground.”® The deferential standard of section 2254(d) applies even “when a state court’s order is
unaccompanied by an opinion explaining the reasons relief has been denied” because “it may be
presumed that the state court adjudicated the claim on the merits in the absence of any indication
or state-law procedural principles to the contrary.”*

In determining whether the state court reasonably applied clearly established federal law,
this Court does not look at the decision of the state courts to see whether it would have reached
the same result in the first instance. Instead, this Court must determine what argument supported,
or could have supported, the state court’s decision and then determine whether it is possible that

fair-minded jurists could disagree that those arguments are inconsistent with a prior decision of

the United States Supreme Court.>* This standard is difficult for a petitioner to meet, and it was

2728 U.S.C. § 2254(d)(1) & (2); see also Williams v. Lanzo, 529 U.S. 362, 412 (2000); Appel v.
Horn, 250 F.3d 203, 210 (3d Cir. 2001).

28 Thomas v. Horn, 570 F.3d 105, 115 (3d Cir. 2009).

2% Harrington v. Richter, 562 U.S. 86, 98-99 (2011); see also Johnson v. Williams, 568 U.S. 289,
293 (2013) (holding that when a state court rules against a defendant and issues an opinion that
addresses some issues but does not expressly address defendant’s federal claim, a federal habeas
court must presume, subject to rebuttal, that the claim was adjudicated on the merits).

39 Richter, 562 U.S. at 101-02.
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meant to be.>! “The more general the rule, the more leeway courts have in reaching outcomes in
case-by-case determinations.”>?

In addition, a federal court must presume that the state court’s determinations of factual
issues are correct.>> This presumption of correctness applies to both explicit and implicit findings
of fact, and a petitioner must present clear and convincing evidence to the contrary to rebut the
presumption.>*

Discussion

In his petition for federal habeas relief, Smack raises two claims: 1) the Superior Court
violated Smack’s due process rights during his sentencing hearing by considering unproven
aggravated sentencing facts under an erroneous minimal indicia of reliability evidentiary standard;
and 2) the Superior Court erred in concluding that Smack was not entitled to an evidentiary hearing
to challenge the State’s presentation of contested aggravating factors during Smack’s sentencing
hearing. (D.I. 34 at 2 of 47). Smack presented each of these claims to the Delaware Supreme
Court on direct appeal of the sentencing. (D.I. 30 at 102-03 of 153). The Delaware Supreme Court

rejected the claims on their merits.>> Therefore, Smack has exhausted his claims,*® but, for the

reasons set forth below, he is not entitled to relief.

3 1d. at 102.

32 Yarborough v. Alvarado, 541 U.S. 652, 664 (2004).

3328 U.S.C. § 2254(e)(1).

3428 U.S.C. § 2254(e)(1); Campbell v. Vaughn, 209 F.3d 280, 286 (3d Cir. 2000).
35 See Smack v. State, 2017 WL 4548146, at *1-2 (Del. Oct. 11, 2017).

3¢ See Bodnari v. Phelps, 2009 WL 1916920, at *2 (D. Del. July 6, 2009) (“A petitioner satisfies
the exhaustion requirement by demonstrating that the habeas claims were ‘fairly presented’ to the
state’s highest court, either on direct appeal or in a post-conviction proceeding.”).

7
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Claim 1 — Evidentiary standard at sentencing

Clearly established federal law

Smack claims that the state court deprived him of a constitutionally fair sentencing by
failing to require the State to prove disputed facts by a preponderance of the evidence.>’” Smack
asserts that the clearly established United States Supreme Court precedent controlling this claim
is McMillan v. Pennsylvania,®® and its progeny, including Nichols v. United States,*® and United
States v. Watts.** But, Smack’s reliance on these cases in seeking habeas reliefis misplaced. These
cases stand for the broad proposition that the Government need not establish disputed sentencing
facts used to enhance a sentencing range by more than a preponderance of the evidence to satisfy
due process. None of the cases discuss the admissibility of evidence standard where the facts are
not disputed, nor what standard of proof is required regarding disputed facts within the sentencing
range.

In McMillan, the Supreme Court held that a Pennsylvania statute allowing for a five-year
minimum statutory sentencing enhancement if the government proved by a preponderance of the
evidence that defendant visibly possessed a firearm during the commission of a felony satisfied
due process.*! In Nichols, the Supreme Court held that a federal sentencing court could consider
a defendant’s previous uncounseled misdemeanor conviction when applying a sentencing

enhancement under the United States Sentencing Guidelines (“USSG.”).*> In Watts, the Supreme

37D.1. 34 at 20 of 47.
38477 U.S. 79 (1986).
39511 U.S. 738 (1994).
4519 U.S. 148 (1997).
*477U.S. at 91.
#2511 U.S. at 746-47.
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Court held that a federal sentencing court could consider conduct for which a defendant was
acquitted to enhance their sentence under the USSG, “so long as that conduct has been proved by
a preponderance of the evidence.”* Smack acknowledges that the Supreme Court did not hold, in
any of these cases, that a state sentencing hearing requires the state court to use a preponderance
of the evidence standard in considering disputed facts that would not alter the sentencing range
available to the court.

AEDPA “requires federal habeas courts to deny relief that is contingent upon a rule of law
not clearly established by United States Supreme Court precedent at the time the state court
conviction became final.”** The Supreme Court has consistently held that “it is not an
unreasonable application of clearly established Federal law for a state court to decline to apply a
specific legal rule that has not been squarely established by [it].”* Thus, Smack’s reliance on
Supreme Court cases that do not provide holdings requiring the desired rule of law is unavailing.
This Court’s review is limited to the application of clearly established rules of law found in
Supreme Court precedent available to the states at the time of decision.

Rather than the cases cited by Smack, the relevant clearly established Supreme Court
precedent can be found in United States v. Tucker*® and Townsend v. Burke.*” In Tucker, the

Supreme Court overturned a sentence where the sentencing court had considered two prior

$519U.S. at 158.
“ Williams v. Taylor, 529 U.S. 362, 380 (2000).

4 Knowles v. Mirzayance, 556 U.S. 111, 122 (2009) (internal quotations omitted). See Wright v.
Van Patten, 552 U.S. 120, 126 (2008) (“Because our cases give no clear answer to the question
presented, . . . it cannot be said that the state court unreasonabl[y] appli[ed] clearly established
Federal law.” (internal quotations omitted)).

46 404 U.S. 443 (1972).
47334 U.S. 736 (1948).
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convictions that were later invalidated. In Townsend, the Supreme Court found a due process
violation where the sentencing court relied on materially false information about a defendant’s
criminal history in making its sentencing decision. Tucker and Townsend stand for the general
proposition that a criminal defendant has a due process right to be sentenced on the basis of
accurate information.*®

In addition, the Supreme Court, in Williams v. New York,* held that a defendant who did
not challenge the accuracy of the presentence report was not entitled under due process clause to
an opportunity to confront and cross-examine sources of information used in that report. In a
subsequent plurality opinion, the Supreme Court qualified Williams in the specific context of
capital cases, holding that the defendant had a due process right not to receive the death penalty
on the basis of information that he had no opportunity to deny or explain.>

The Delaware Supreme Court’s decision was not contrary to, nor an unreasonable
application of, Tucker and Townsend. Smack failed to point to materially false information relied
upon by the sentencing court. Further, Smack did not allege that anything in the presentence report
was, in fact, inaccurate. Smack had the opportunity — and took that opportunity - to argue that he
was not a drug kingpin, but rather a retail drug entrepreneur. Smack admitted to the drug dealing

alleged in the indictment. The only specific factual challenge was to Smack’s relationship to Price

and the contraband seized from Price’s residence. The prosecutor asked the sentencing judge not

8 See United States v. Baylin, 696 F.2d 1030, 1040 (3d Cir. 1982) (“as a matter of due process,
factual matters may be considered as a basis for a sentence only if they have some minimal
indicium of reliability”).

4337 U.S. 241 (1949). See also Specht v. Patterson, 386 U.S. 605, 608 (1967) (adhering to
Williams v. New York; but declining to extend it to commitment proceedings).

Y Gardner v. Florida, 430 U.S. 349, 362 (1977).
10
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to consider those charges in the indictment,’' and there is no indication that the judge considered
those counts at the subsequent sentencing hearing. Smack was not sentenced on the basis of
inaccurate information that Smack did not have an opportunity to explain or deny. Thus the
Delaware Supreme Court’s decision was a reasonable application of the relevant federal precedent.

Moreover, even under the cases upon which Smack relies, his claim fails. The common
thread in each of the cases upon which Smack relies is the presence of a state statutory or federal
sentencing guideline enhancement. Smack’s case, however, did not involve a statutory sentencing
enhancement provision.”? The prosecutor in Smack’s case was arguing in support of a sentence
that was within statutory sentencing range, not an increase of the sentencing range.’> As the
Delaware Supreme Court found:

Under the federal sentencing guidelines, the judge must find facts at sentencing

using evidentiary burdens because those factual determinations can cause an

increase in the sentencing ranges under the guidelines. Here, Smack’s guilty plea

resulted in a sentencing range of two to seventy-six years. To fix the sentence

within that statutory range, the judge was entitled to consider all facts that had a

minimal indicia of reliability—including the intercepted text messages and phone

conversations that led to the seventy-seven charges of drug dealing brought against
Smack.>

31 See D.I. 30 at 68 of 153.

52 Generally, when making factual findings for sentencing purposes, a federal circuit court has held
that a district court “may consider any information which bears sufficient indicia of reliability to
support its probable accuracy.” United States v. Zuniga, 720 F.3d 587, 590 (5th Cir. 2013) (citing
United States. v. Harris, 702 F.3d 226, 230 (5th Cir. 2012)). The USSG permit the sentencing
court to consider certain evidence “so long as such evidence has sufficient or minimally adequate
indicia of reliability and the defendant has an opportunity to rebut such evidence that he perceives
is erroneous.” United States v. Christman, 509 F.3d 299, 305 (6th Cir. 2007) (citing United States
v. Moncivais, 492 F.3d 652, 658 (6th Cir. 2007)).

33 See Smack, 2017 WL 4548146, at *2.

5% Id. (internal citations omitted) (emphasis in original).
11
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The Delaware Supreme Court properly found that the federal cases cited by Smack were
inapposite. Here, the Superior Court did not use statutory or guideline-based enhancements when
it sentenced Smack to fourteen years of incarceration, well within the sentencing range of two to
seventy-six years.

While Smack complains that the sentencing judge failed to require the State to prove
disputed sentencing facts by a preponderance of evidence in violation of due process, Smack failed
to provide the state courts with any concrete objections at sentencing, beyond objecting to the
prosecutor’s characterization of Smack as a drug kingpin. Subsequently, Smack claimed that all
facts beyond the facts Smack admitted at the plea colloquy had to be established by the State by a
preponderance of evidence, regardless of whether those underlying facts were in dispute or
whether there was a good faith basis upon which to challenge them. There is no established
Supreme Court precedent to support that claim and the cases Smack relies upon simply do not
support Smack’s position. Smack’s claim is thus unavailing.

Factual dispute

At Smack’s originally scheduled sentencing hearing, the prosecutor described, “by way of
background,” the contents of an intercepted phone call between Smack and his co-defendant,
Price. The prosecutor then described the contraband, including large sums of cash, a loaded
handgun, and more than 150 grams of heroin packaged for sale, police discovered at Price’s
residence when they executed a search warrant.>® Then, the prosecutor argued: “Mr. Smack now

tells this Court that he’s not a drug king pin, that the police have the wrong guy.”’ The prosecutor

556/22/2016 Sent. Hrg. at 2 (D.1. 29 at 116 of 151).
566/22/2016 Sent. Hrg. at 4-5 (D.1. 29 at 116 of 151).
576/22/2016 Sent. Hrg. at 6 (D.1. 29 at 117 of 151).

12
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went on to discuss Smack’s activities discovered by the FBI Task Force during their investigation
and listed the names of fifteen people who had purchased drugs from Smack and who were now
in Drug Diversion programs.®® Finally, the prosecutor recommended, consistent with the plea
agreement, that the court sentence Smack to fifteen years of incarceration followed by reduced
levels of supervision.>® Smack’s counsel did not object during this recitation.

Smack, through counsel, then argued that beyond the phone call in which Smack directed
Price to hide something, there was nothing to link Smack to the contents of Price’s residence.®
Although Smack pleaded guilty to possession of a firearm, the specific count of the indictment to
which he pled did not list the weapon found at that house.®' Smack’s counsel further argued that
Smack was not a kingpin, but rather “a small-time retail Heroin salesman.”®® In response to a
question from the court, counsel stated that the court could not consider the items found at Price’s
residence because the State had failed to establish by a preponderance of the evidence that Smack
was responsible for any of the items found there.®* Smack’s counsel claimed that he had been
sandbagged and that the State’s presentation had gone beyond the indictment.** The court then

provided Smack 45 days to present all written arguments regarding the State’s burden at

sentencing.%

58.6/22/2016 Sent. Hrg. at 6-10 (D.1. 29 117-18 of 151).

39 6/22/2016 Sent. Hrg. at 10-13 (D.L. 29 at 118 of 151).
606/22/2016 Sent. Hrg. at 18 (D.1. 29 at 120 of 151).

61 6/22/2016 Sent. Hrg. at 18 (D.I. 29 at 120 of 151).
626/22/2016 Sent. Hrg. at 19 (D.1. 29 at 120 of 151).

63 6/22/2016 Sent. Hrg at 21 (D.L. 29 at 120 of 151).

64 6/22/2016 Sent. Hrg at 21 (D.I. 29 at 120 of 151).

63 6/22/2016 Sent. Hrg. at 26-30 (D.I. 29 at 122-23 of 151).
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In his written pleading, Smack asserted that the State had the burden of proving all factual
assertions by a preponderance of the evidence before the court could consider any proffered facts.
Further, Smack argued that he should be able to “cross examine any witness who purports a
disputed fact.”®® Smack then argued that if the State intended to assert that the court should
consider any criminal acts beyond those offenses to which Smack had pleaded guilty, then the
State should be required to present witness testimony to establish the facts, subject to cross
examination.®’

In its answer, the State noted that the indictment against Smack and his numerous co-
defendants came as the result of an FBI Task Force investigation with Smack as the target. The
charges were based almost exclusively on Smack’s intercepted communications from a wiretap
authorized by the court. The presentence report also noted that multiple raids resulted in three
firearms, over $16,000 in cash, and various quantities of heroin, crack cocaine and marijuana that
were located and seized from the co-defendant’s residence. Price pleaded guilty to maintaining a
drug property for Smack. The State did not argue that Smack could not challenge any of the factual
allegations as being inaccurate or that Smack could not present information to counter the State’s
claims or any inaccuracies in the presentence report.®®

Finally, Smack responded that he was entitled to present live witnesses to rebut the State’s

evidence and to support his argument that the State had failed to prove the disputed facts by a

preponderance of the evidence.®

% D.1.29 at 128 of 151.
7D.I. 29 at 128 of 151.
%8 D.I1. 29 at 130-36 of 151.
% D.I. 30 at 39-41 of 153.
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The sentencing court allowed oral argument at Smack’s request. At argument, the State
asserted that it intended to rely on all counts of drug dealing in the indictment for which Smack
was named as the defendant.”® Smack’s counsel then conceded that “[m]y expectation is the — the
vast majority of any of the drug deals, which are small drug deals that are outlined within the

indictment, is something that Mr. Smack would take responsibility for.””! Smack’s counsel then

stated that “[w]e’re disputing the conduct beyond conviction.””?

After the argument, the State, based on Price’s statements at his own sentencing that he

intended to sell the drugs found in his home, informed the court that, at Smack’s sentencing, the

State would not ask the court to consider the drugs or other contraband found at Price’s residence.”

At Smack’s November 23, 2016 sentencing hearing, the prosecutor began with the
following remarks:

Your Honor, the State did make a presentation on the sentencing I think
back in June, and at that time asked Your Honor to impose a 15 year sentence. That
comes from the plea agreement.

The plea agreement indicates that Mr. Smack has pled guilty to two
offenses, each of which require a two-year minimum mandatory sentence.

Pursuant to the plea agreement, Mr. Smack has agreed to request no less
than eight years here today, and the State has agreed that it will ask for no more
than 15, which the State has done previously, and continues to do today.

That number is within the guidelines.

On each of the Tier IV drug dealing charges, it is within the guidelines for
those offenses.

On the first, the SENTAC Guidelines are two to ten, and on the second they
are two to five.

Additionally, the remaining Drug Dealing counts, which are no tier weight,
are guidelines up to two years;

The Firearm charge is up to one year;

The Conspiracy charge is up to one year, all at Level V.

7011/9/2016 Oral Arg. at 23 (D.I. 30 at 64 of 153).
"111/9/2016 Oral Arg. at 24 (D.I. 30 at 65 of 153).
211/9/2016 Oral Arg. at 24 (D.I. 30 at 65 of 153).
73 11/11/2016 Ltr. (D.I 30 at 68 of 153).
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And, so, the State’s recommendation is within the guidelines on the Tier IV
charges alone; the higher end, but within the guidelines.

As far as the SENTAC aggravating factors are concerned, Mr. Smack has
one prior violent offense that was listed in the presentence report. It is a juvenile
conviction; however, because he was 17 at the time SENTAC does allow this Court
to consider it.

That offense was for robbery and for a handgun charge. And, according to
SENTAC, specifically Page 133, that is why his initial drug dealing charge, the
presumptive is a two to ten.”*

At the Court’s request, the prosecutor then informed the court about the sentences three
other somewhat comparable co-defendants received for their offenses in the indictment.
Thereafter Smack’s counsel argued that Smack “was no kingpin. He was a retail drug dealer....
He wasn’t a supplier of other individuals.””> Counsel discussed Smack’s difficult upbringing and
difficulties finding and keeping employment to support his family. Counsel argued, consistent
with the plea agreement, for an 8-year prison sentence.

Before hearing from Smack, the court asked the prosecutor if she wished to comment on
counsel’s observation that the defendant was not a kingpin.”® The prosecutor responded:

Your Honor, I think if you can gather sufficient evidence to charge 77
counts of drug dealing in two months of intercepted phone calls, that would suggest
that that is certainly a full-time job. And that suggestion is backed up by all of the
cases that Your Honor has sentenced. Your Honor has sentenced numerous people,
not only for purchasing drugs in this case, but in wrapping up all of their other
cases.

Your Honor actually is in such a unique position to have seen individuals
who were committing other crimes in order to feed their drug habit, and has such a
unique picture on the, sort of, global problem that this was creating.

And the General Assembly has seen that to charge, to enable the court to
give higher minimum mandatories, or enable the prosecutors to ask for higher
minimum mandatories when there is a greater quantity of drugs. But, having seen
those faces, Your Honor knows, and the State knows, and certainly Mr. Smack
ought to know, that when you are directly supplying an addict, this is someone who
becomes known to you. And, so, many of the problems that Your Honor heard

7411/23/2016 Sent. Trans. at 4-6 (D.I. 30 at 74-75 of 153).
7511/23/2016 Sent. Trans. at 10 (D.1. 30 at 76 of 153).
7611/23/2016 Sent. Trans. at 20 (D.I. 30 at 78 of 153).

16

A480



Case 1:19-cv-00691-GBW Document 43 Filed 07/06/20 Page 17 of 23 PagelD #: 3568

about, many of the mothers who came in with their children at sentencing many of
the loved ones speaking of children who are affected by their loved one's heroin
abuse are, certainly, people who maybe weren’t known to Mr. Smack, but he knew
them as people.

And, so, is there a statutory difference in the way that we treat people who
supply large quantities of heroin and profit the most? Yes. But, there is something
different about the act of supplying daily heroin to a person with a family that is
counting on them, as opposed to showing up at a parking lot with a trunk full of
heroin and dropping it off as a distributor.

Yes, they are punished differently; absolutely. Moving lots of weight and
profiting in great amounts is certainly something that the State sees as a significant
problem. But we can't minimize seeing the same people again and again.

And, again, they are on the indictment, people who bought on a regular basis
from Mr. Smack. And, so, the State’s position is as it always has been. He is a
significant drug dealer.”’

When asked to summarize the aggravating circumstances the State was relying upon, the
prosecutor noted, under the SENTAC guidelines, Smack’s prior violent criminal conduct — the
violent offense of robbery and the handgun - which were committed 8 years earlier when Smack
was 17 years old.”® The prosecutor also reminded the court that it was not bound by the guidelines
as long as the court set forth with particularity the reasons for the deviation.”

After his counsel responded again with the idea that Smack was not a kingpin, Smack spoke
directly to the court. Smack explained:

[T]he prosecutor i1s making me sound like a person that really I’m not.

And, um. [ was really out there. I was selling drugs. I was selling drugs to

drug dealers. But she was saying that | was doing a large amount of — some large

amount drugs here and there. I wasn’t, you see what I’'m saying.

I was trying to — I was really trying to make it happen because I’ve never
had nothing.

skskosk

7711/23/2016 Sent. Trans. at 20-23 (D.I. 30 at 78-79 of 153).
7811/23/2016 Sent. Trans. at 23 (D.I. 30 at 79 of 151).
7911/23/2016 Sent. Trans. at 24 (D.I. 30 at 79 of 153).
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And, like you said, I knew what I was doing. I was sacrificing myself. But,
at the same time, like, my kids — like, we just had to live.®

Ultimately, the Superior Court, having taken into account Smack’s difficult life situation
not of his own making, was concerned about the victims who were addicted to drugs and being
preyed upon.®! The court imposed a sentence of 14 years in prison followed by probation.

At no time did Smack point to any errors in the presentence report or the prosecutor’s
remarks. Smack asserted that the court could not consider any indicted charges to which Smack
did not plead guilty, unless proven by a preponderance of the evidence at a hearing. When asked
which charges Smack specifically disputed, the only charges at issue appeared to be those related
to the contraband at Price’s residence. Because the prosecutor asked the court not to consider
those specific charges at sentencing, and the court did not refer to them at sentencing, there were
no disputed facts other than the title of kingpin. That reference came from the presentence report
and Smack did not object to the presentence report or ask that the reference be removed from the
report. Thus, even if the United States Supreme Court cases could be read to require a
preponderance of the evidence standard for the admission at a sentencing hearing of disputed facts,
Smack failed to present the Delaware courts with any dispute regrading facts used at the
sentencing. To the extent Smack objected to the prosecutor’s presentation at the first sentencing
hearing, the objected to statements were not included in the second sentencing hearing at which
the prosecutor made no reference to Price or his charges and did not refer to Smack as a kingpin.
The Delaware Supreme Court correctly determined that the sentencing court did not violate
Smack’s due process rights by considering comments made by a prosecutor at sentencing, when

those comments were not based on disputed facts.

80'11/23/2016 Sent. Trans. at 30-32 (D.I. 30 at 81 of 153).
81 See 11/23/2016 Sent. Trans. at 36-37 (D.1. 30 at 82-83 of 153).
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The prosecutor’s characterization of Smack’s role as a “kingpin” in a drug dealing
enterprise did not introduce a disputed fact for the sentencing court’s consideration, the prosecutor
did not refer to Smack as a “kingpin” at his final sentencing hearing, and Smack had the
opportunity to rebut the prosecutor’s characterization.

Smack’s claim is unavailing, and this Court should deny relief.

Claim 2 — Petitioner was not entitled to an evidentiary hearing

In Claim Two, Smack asserts that the Delaware Superior Court is required to hold an
evidentiary hearing regarding disputed facts to be used at a sentencing hearing. (D.I. 33 at 10 of
47). Because the Delaware Supreme court denied the claim on the merits, this Court must review
the claim under the deferential standard contained in 28 U.S.C. § 2254(d). Pursuant to 28 U.S.C.
§ 2254(d), federal habeas relief may only be granted if the state court’s decision was ‘““contrary to,
or involved an unreasonable application of, clearly established federal law, as determined by the
Supreme Court of the United States,” or the state court’s decision was an unreasonable
determination of the facts based on the evidence adduced in the trial.®? Smack has failed to offer
any United States Supreme Court decision in support of this claim, much less a clearly established
rule of law. This Court should dismiss the claim on that basis.

The claim also simply lacks merit. On appeal to the Delaware Supreme Court, Smack
argued that the Superior Court’s denial of his request for an evidentiary hearing violated his due
process rights. The Delaware Supreme Court rejected Smack’s due process argument, finding that
the Superior Court “did not abuse its discretion in denying an evidentiary hearing because Smack

had, and took, the opportunity to argue he was a middleman in the conspiracy and not the

8228 U.S.C. § 2254(d)(1) & (2); see also Williams v. Lanzo, 529 U.S. 362, 412 (2000); Appel v.
Horn, 250 F.3d 203, 210 (3d Cir. 2001).
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kingpin.”®® The Delaware Supreme Court, in denying Smack’s claim, cited to its prior decisions
which, in turn, cited to federal cases for the proposition that due process did not require a full
evidentiary hearing to determine the reliability of the information in a presentence report.3*
Smack never contested that he was a drug dealer. When he pleaded guilty to four counts
of Drug Dealing, Smack acknowledged that he either possessed, with the intent to deliver, or
delivered, various quantities of heroin on separate occasions.® At his original aborted sentencing
hearing, the State informed the court that Smack was someone who had been “known to the police
for a long time,” that many people had purchased drugs from Smack, that Smack could be heard
on the phone telling people to be mindful of police and undercover cars, that with Smack’s history
and the quantity of money and drugs in his possession Smack deserved fifteen years of
incarceration.®® Smack described his drug dealing activity as that of a “small-time retail [h]eroin

salesman.”®’

Smack again acknowledged that he was a “retail drug dealer” at his second
sentencing hearing.®® The prosecutor and Smack both described his criminal activity as the sale
of heroin to individual addicts. Smack simply takes umbrage at the prosecutor’s use of the term

“kingpin” at the initial sentencing hearing, preferring the term “retail drug dealer.”® Smack’s

disagreement with the prosecutor’s characterization of his conduct does not amount to a “disputed

83 Smack, 2017 WL 4548146 at *2.

8 See, e.g., id. at *2 n.3 (citing to Lake v. State, 1984 WL 997111, at *1 (Del. Oct. 29, 1984) (citing
United States v. Baylin, 696 F.2d 1030, 1040 (3d Cir. 1982) and United States v. Papajohn, 701
F.2d 760, 763 (8th Cir. 1983))).

DI 29at 111-13 of 151.
DI.29at117-18 of 151.
$7D.I. 29 at 120 of 151.
88 D.1. 30 at 226 of 153.
8 D.I. 30 at 226 of 153.
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fact” or a materially inaccurate fact upon which the Superior Court relied to apply a statutory or
guideline-based sentencing enhancement. Because there is no actual dispute of fact, and because
nothing here enhanced the sentencing range available to the court based on Smack’s plea, there is
no basis for this Court to grant habeas relief.
Records

Smack’s plea, sentencing, and other relevant hearing transcripts are included in the State
Court Records provided to the Court. Should the Court direct the production of any transcript not
provided, Respondents cannot state with specificity when such transcript would be available.
However, Respondents reasonably anticipate that such production would take 90 days from the

issuance of any such order by the Court.
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Conclusion

For the foregoing reasons, the petition for a writ of habeas corpus should be denied without

further proceedings.

/s/Elizabeth R. McFarlan

Deputy Attorney General

Del. Bar ID No. 3759

Delaware Department of Justice
820 N. French Street
Wilmington, DE 19801

(302) 577-8500
elizabeth.mcfarlan@delaware.gov

Dated: July 6, 2020
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L The United States Supreme Court decisions in McMillan, Nichols, and Watts clearly
establish that the applicable burden of proof for contested facts presented during a
state sentencing hearing must be proven by a preponderance of the evidence.

The Respondents erroneously assert that Mr. Smack’s reliance on the United States Supreme

Court decisions in McMillan v. Pennsylvania,' Nichols v. United States,” and United States v. Watts®

is misplaced.* In support of this contention, the Respondents argue that “[n]one of the cases discuss

the admissibility of evidence standard where the facts are not disputed, nor what standard of proof
is required regarding disputed facts within the sentencing range.”” The Respondents are incorrect.
Contrary to assertion of the Respondents, the United States Supreme Court decisions in

McMillan, Nichols, and Watts clearly establish that the Due Process Clause of the Fourteenth

Amendment requires disputed facts presented during a sentencing hearing to be proven by a

preponderance of the evidence.® As noted in Mr. Smack’s opening brief,’ the United States Supreme

Court in McMillan held that Pennsylvania’s Mandatory Minimum Sentencing Act complied with the

Due Process Clause of the Fourteenth Amendment as the sentencing act required the contested

sentencing fact of being visibly in possession of a firearm at the time of the offense to be proven by

a preponderance of the evidence.® Similarly, in United States v. Watts, the Supreme Court held that

" McMillan v. Pennsylvania, 477 U.S. 79 (1986).

? Nichols v. United States, 511 U.S. 738 (1994).

* United States v. Watts, 519 U.S. 148 (1997).

* Respondents’ July 6, 2020 Answer to Mr. Smack’s Opening Brief at 8, hereinafter cited
as “Answer at _.”

*1d.

® Watts, 519 U.S. at 156-57; Nichols, 511 U.S. at 747-49; McMillan, 477 U.S. 84-87, 91-
93.

7 Opening at 17-18.

¥ Petitioner’s February 3, 2020 Opening Brief in Support of Petition for Writ of Habeas
Corpus by a Person in State Custody Pursuant to 28 U.S.C. § 2254 at 17-18 (citing McMillan,
477 U.S. at 81, 84-87, 89-93), hereinafter cited as “Opening at _.”
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acquitted conduct, which the petitioner asserted could never serve as a basis for a sentencing
enhancement, could be used to enhance a sentence under the United States Sentencing Guidelines
so long as the acquitted conduct had been proven by a preponderance of the evidence.” Furthermore,
in Nichols, the United States Supreme Court held that the use of a defendant’s prior un-counseled
misdemeanor at sentencing was constitutional as it had been proven by a preponderance of the
evidence."

In each of the above cases, the United States Supreme Court held that at a sentencing hearing,
the constitution’s Due Process Clause was satisfied when a sentencing court considered and more
importantly resolved a contested sentencing fact, only if the disputed fact at least met the
preponderance of the evidence burden of proof standard.'' Thus, contrary to the Respondents’
assertion, the United States Supreme Court’s decision in McMillan, Watts, and Nichols clearly
establish the pertinent federal constitutional law applicable to this matter and that is that the Due
Process Clause of the Fourteenth Amendment requires contested sentencing facts to be proven by
a preponderance of the evidence.'”

As the United States Supreme Court’s decision in McMillan, Nichols, and Watts clearly
establish that the Due Process Clause of the Fourteenth Amendment requires contested sentencing
facts to be proven by a preponderance of the evidence, the Delaware courts continued adherence to
the “minimal indicia of reliability” burden or proof is “contrary to” the above described clearly

established federal law. The amicus filings clearly illustrate the error in the Delaware Supreme

? Opening at 18-19 (citing Watts, 519 U.S. at 149, 154, 155-57).

' Opening at 20 (citing Nichols, 511 U.S. at 740, 747-48).

" Watts, 519 U.S. at 156-57; Nichols, 511 U.S. at 747-49; McMillan, 477 U.S. 84-87, 91-
93

2.
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Court’s holding in Smack as the filings describe how the Delaware Supreme Court had erroneously
“equat[ed] the threshold standard of minimal indicia of reliability for admission of evidence that the
Court could consider in making a factual determination with the actual evaluation of admitted
evidence standard, which by federal constitutional mandate is proof by a preponderance of the
evidence.”" Thus, it is apparent that the Delaware Supreme Court’s belief that the “minimal indicia
of reliability” burden of proof for sentencing hearing disputed facts is the product of a mistaken
interpretation of McMillan, Nichols, and Watts applying only to federal sentencing guideline fact
situations.'* In Smack, the Delaware Supreme Court failed to recognize that the ultimate holdings
in McMillan, Nichols, and Watts were premised on the requirement that factual disputes at
sentencing hearings must comply with the Due Process Clause of the Fourteenth Amendment which
requires disputed facts to be proven by at least the preponderance of the evidence.” Thus, the
Delaware Supreme Court’s application of the “minimal indicia of reliability” burden of proof'to the
contested facts presented at Mr. Smack’s sentencing hearing is contrary to the clearly established

federal law set forth in McMillan, Watts, and Nichols.

" February 28, 2020 Brief of Amicus Curaie Office of Defender Services of the State of
Delaware at 5; February 28, 2020 Brief of Amicus Curaie American Civil Liberties Union
Foundation of Delaware at 5-7.

4 SR589 (citing McMillan, 477 U.S. 79; Watts, 519 U.S. 148; Nichols, 511 U.S. 738;
United States v. McDowell, 888 F.2d 285 (3d Cir. 1989)).

S McMillan, 477 U.S. at 84-87, 91-93; Watts, 519 U.S. at 156-57; Nichols, 511 U.S. at
747-49.
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The Respondents disagree that Mr. Smack has demonstrated that the Delaware Supreme
Court’s decision was contrary to clearly established federal law.'® Mr. Smack recognizes that
pursuant to 28 U.S.C. § 2254(d) federal habeas relief may only be granted if the Delaware court’s
decision to apply the “minimal indicia of reliability” as the burden of proof to resolve disputed facts
presented at a sentencing hearing was “contrary to, or involved an unreasonable application of,
clearly established federal law, as determined by the Supreme Court of the United States.”"’

A state court decision is “contrary to” clearly established federal law if ““the state court arrives
at a conclusion opposite to that reached by [the Supreme] Court on a question of law or if the state
court decides a case differently than [the Supreme] Court has on a set of materially indistinguishable
facts.”"® Similarly in Early v. Packer," the United State Supreme Court provided further guidance
in relation to the “contrary to clearly established federal law” standard when it stated that:

A state court decision is “contrary to” our clearly established precedents if it “applies

a rule that contradicts the governing law set forth in our cases” or if it “confronts a

set of facts that are materially indistinguishable from a decision of this Court and

nevertheless arrives at a result different from our precedent.”*

The “contrary to” standard serves as “a guard against extreme malfunctions in the state criminal
.”21

justice systems. . .

A federal law is clearly established if it is “dictated by precedent existing at the time” of the

' Answer at 10.

728 U.S.C. § 2254(d)(1); Williams v. Taylor, 529 U.S. 362, 412 (2000); Appel v. Horn,
250 F.3d 203, 210 (3d Cir. 2001).

'8 Lambert v. Warden Greene SCI, 861 F.3d 459, 467 (3d Cir. 2017) (quoting Williams v.
Taylor, 529 U.S. 362, 413 (2000)); Matteo v. Superintendent, SCI Albion, 171 F.3d 877, 888 (3d
Cir. 1999).

9537 U.S. 3 (2002).

2 Id. at 8 (quoting Williams, 529 U.S. at 405-06).

*! Harrington v. Richter, 562 U.S. 86, 102 (2011) (internal quotation marks omitted).

4
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relevant state court decision.”” A rule that “breaks new ground or imposes a new obligation on the
States or the Federal Government” is not clearly established.”

Mr. Smack’s argument that the Delaware Supreme Court’s decision to apply the “minimal
indicia of reliability” as the burden of proof to resolve disputed facts presented at a sentencing
hearing is “contrary to . . . clearly established federal law”** is supported by the multiple Third

Circuit and district court habeas decisions in which a state court’s action was found to be “contrary

to clearly established federal law.”> For the convenience of this Court, Mr. Smack will only

> Williams, 529 U.S. at 381 (quoting Teaque v. Lane, 489 U.S. 288, 301 (1989)).

P Id.

#28 U.S.C. § 2254(d)(1); Williams, 529 U.S. at 412; Appel, 250 F.3d at 210.

» Pierce v. Adm’r N.J. State Prison, No. 18-319, at 6-7 (3d Cir. Apr. 8, 2020) (attached
hereto as Exhibit D); Dennis v. Sec’y Pa. Dep’t of Corr., 834 F.3d 263, 310 (3d Cir 2016);
Brown v. Superintendent Greene SCI, 834 F.3d 506, 519-20 (3d Cir. 2016) (holding that “the
Pennsylvania Supreme Court acted contrary to U.S. Supreme Court law by apparently requiring
prosecutors to act in bad faith for protections to arise, and it misapplied Bruton, Frazier,
Richardson, and Gray by not requiring a mistrial”); Adamson v. Cathel, 633 F.3d 248, 259 (3d
Cir. 2011) (holding that the New Jersey state court’s “failure to instruct the jury regarding the
proper use of the accomplice statements, statements which facially incriminated Adamson, was
plain and obvious error that was directly contrary to Street’s holding.”); Pazden v. Maurer, 424
F.3d 303, 319 (3d Cir. 2005) (holding that the New Jersey state court’s “rejection of Pazden’s
Sixth Amendment claim was contrary to the pronouncements of Johnson. Pazden’s waiver of
counsel was not voluntary in the constitutional sense.”); Lewis v. Johnson, 359 F.3d 646, 654,
659 (3d Cir. 2004); Halloway v. Horn, 355 F.3d 707, 729 (3d Cir. 2004) (holding that application
of Pennsylvania law was “at odds with Batson’s first step because it places a burden upon the
defendant to make a record of largely irrelevant information in order to raise an inference that the
prosecutor excluded members of the venire on account of race.”); Constant v. Pa. Dep’t of Corr.,
912 F.Supp. 2d 279, 308 (W.D.Pa. 2012) (holding that “the exclusion of the petitioner’s wife and
the general public from jury selection was contrary to . . . long standing, controlling United States
Supreme Court precedent. . . .”); Mack v. Folino, 383 F.Supp. 2d 780, 789 (E.D.Pa. 2005)
(holding that “the procedure employed by the trial court at the hearing, and specifically the
complete prohibition on any cross-examination of Mosley, was constitutionally flawed because it
violated the basic requirements of the Due Process Clause.”); Wallace v. Price, 265 F.Supp. 2d
545, 558 (W.D.Pa. 2003); McFarland v. English, 111 F.Supp. 2d 591, 602 (E.D.PA. 2000)
(holding that the Pennsylvania state court’s decision to allow a defendant to appear in prison
clothes over the defendant’s objection was contrary to the Supreme Court’s decision in Estelle v.
Williams.).
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highlight a few of these decisions.

In Pierce, the Third Circuit considered the New Jersey state court’s analysis of Strickland’s
prejudice component which required the criminal defendant “to show ‘by a preponderance of the
evidence that the result of his criminal proceeding would have been different.”””*® The Third Circuit
found that this “standard required Pierce to prove more than what Strickland requires” and that this
standard was “‘diametrically different,” ‘opposite in character or nature,” and ‘ mutually opposed’
to our clearly established precedent in Strickland and therefore contrary to clearly established federal
law.”*

In Dennis, the Third Circuit considered Pennsylvania’s state court’s Brady analysis which
included a requirement that the defendant “affirmatively show that the [ Brady materials] were
admissible.”® The Third Circuit held that “The Pennsylvania Supreme Court’s characterization of
admissibility as a separate, independent prong of Brady effectively added admissibility as a
requirement. This runs afoul of Supreme Court precedent.””

In Lewis, the defendant appealed the denial of his 2254 petition in which he alleged that
Pennsylvania Supreme Court’s decision to deny his ineffective assistance of counsel claim for
counsel’s failure to file a notice of appeal was contrary to clearly established federal law.”® The
Third Circuit agreed, finding Pennsylvania case law which held that counsel could never be

ineffective for failing to file a notice of appeal when a defendant did not request an appeal to be filed

was contrary to clearly established federal law which imposed a mandatory obligation for attorney

% Pierce, No. 18-3192, at 6.

" Id. at 6-7 (quoting Williams, 529 U.S. at 406).
2 Dennis, 834 F.3d at 307.

2 Id. at 310.

3 Lewis, 359 F.3d at 649, 651.
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to consult with their client about the filing of an appeal.’’

Like Pierce, Dennis, and Lewis, the present matter presents this Court with a situation in
which the state courts misinterpret clearly established federal law.”” Rather than applying the
preponderance of the evidence evidentiary standard required by the United States Supreme Court’s
decisions in McMillan, Watts, and Nichols,” the Delaware Supreme Court misinterpreted these
cases, refuted their applicability, and upheld the use of the erroneous “minimal indicia of reliability”
standard.”® As the application of the “minimal indicia of reliability” as a burden of proof to resolve
fact disputes at sentencing is “diametrically different, opposite in character or nature, and mutually
opposed to [the] clearly established precedent”™ of McMillan, Watts, and Nichols, the Third Circuit
opinions of Pierce, Dennis, and Lewis are controlling and require this Court to find that the Delaware
Supreme Court’s decision to uphold the application of the “minimal indicia of reliability” standard
is contrary to clearly established federal law.

The District Court for the Western District of Pennsylvania’s decision in Wallace v. Price®
also provides support for Mr. Smack’s argument. In Wallace, the defendant asserted that the
Pennsylvania state court’s evidentiary rulings barring the introduction of his co-defendant’s prior
statement and confession violated the confrontation clause of the Sixth Amendment.’” The Third

Circuit agreed and held that “the trial court’s evidentiary rulings barring Wallace from exposing to

31 Id. at 654, 659.

32 Pierce, No. 18-3192, at 6-7; Dennis, 834 F.3d at 310; Lewis, 359 F.3d at 649, 651.

3 Watts, 519 U.S. at 156-57; Nichols, 511 U.S. at 747-49; McMillan, 477 U.S. 84-87, 91-
93.

3 SR589-90.

3 Pierce, No. 18-3192, at 6-7 (quoting Williams, 529 U.S. at 406) (internal citations
omitted).

® Wallace, 265 F.Supp. 2d 545.

7 1d. at 558.
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the jury the facts concerning Brown’s statement that he ‘shot the girl’ rose to the level of a violation
of the confrontation clause of the Sixth Amendment.”*® Although Mr. Smack’s case does not
involve a violation of the confrontation clause like in Wallace, the holding in Wallace nevertheless
provides support for Mr. Smack’s argument that the Delaware State Courts’ evidentiary ruling that
the applicable burden of proof for disputed facts presented at a Delaware sentencing hearing was a
“minimal indicia of reliability” violated Mr. Smack’s due process rights under the Fourteenth
Amendment.*

I1. The Respondents’ argument that no disputed facts were presented at Mr.
Smack’s sentencing hearing is factually inaccurate, should not be entitled to the
rebuttable presumption of correctness, but in any event, because it is factually
inaccurate there is clear and convincing evidence to rebut any presumption.

The Respondents’ claim that “[t]he Delaware Supreme Court correctly determined that the

sentencing court did not violate Smack’s due process rights by considering comments made by a
prosecutor at sentencing, when those comments were not based on disputed facts” and that this Court
“must presume that the state court’s determination of factual issues are correct.”** However, the
Respondents are incorrect as the Delaware Courts did not find that no disputed facts were presented
during Mr. Smack’s sentencing hearings. Even if such a finding was made, there is clear and
convincing evidence in the record to rebut the presumption of correctness as there were a multitude

of disputed facts, which included 64 indicted counts of which Mr. Smack was not convicted, relied

upon by the judge when sentencing Mr. Smack.*'

B Id.

3 SR589-90; Watts, 519 U.S. at 156-57; Nichols, 511 U.S. at 747-49; McMillan, 477 U.S.
84-87, 91-93.

* Answer at 7 (citing 28 U.S.C. § 2254(e)(1); Answer at 18.

4'SR230-31.
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Pursuant to 28 U.S.C. § 2254(e)(1), “a determination of a factual issue made by a State court

(133

shall be presumed to be correct.”** “Factual issues” are “‘what happened,” ‘scene-and action-setting

questions,” as well as matters that turn on the appraisal of witness credibility or demeanor. . . .”*
Although a determination of a factual issue is presumed to be correct,* the “[d]eference accorded
a state court’s determination of fact is not limitless and ‘does not by definition preclude relief.””*
This is because a petitioner may rebut the presumption by clear and convincing evidence. *°

While the Respondents assert “that the sentencing court did not violate Mr. Smack’s due
process right by considering comments made by a prosecutor at sentencing, when those comments
were not based on disputed facts” is entitled to the presumption of correctness,*” a review of the
record makes it apparent that the Delaware Supreme Court made no such finding.*® Thus, the
Respondents’ incorrect assertion that there were no disputed facts presented during Mr. Smack’s
sentencing hearing is not entitled to the presumption of correctness.

However, assuming arguendo, that this Court finds that the Delaware Supreme Court did
make the factual determination that no disputed facts were presented at Mr. Smack’s sentencing
hearing, which it can not, there is clear and convincing evidence on the record to rebut the

presumption of correctness.

As Mr. Smack painstakingly described in his Opening Brief, the record is clear that multiple

228 U.S.C. § 2254(e)(1).

® Washington v. Sobina, 509 F.3d 613, 621 (3d Cir. 2007) (quoting Miller-El v. Cockrell,
537 U.S. 322, 340 (2003)).

28 U.S.C. § 2254(e)(1).

* Washington, 509 F.3d at 621 (quoting Miller-El, 537 U.S. at 340).

% 1d; 28 U.S.C. § 2254(e)(1).

7 Answer at 18.

* SR591 (holding that the “Superior Court did not err by applying a minimal indicia of
reliability standard or by denying the evidentiary hearing.”).

9

A499



Case 1:19-cv-00691-GBW Document 48 Filed 08/28/20 Page 14 of 23 PagelD #: 3595

disputed facts were presented at Mr. Smack’s sentencing hearing and were relied upon when
sentencing by the judge. In particular, Mr. Smack described how during the June 22, 2016 hearing,
which was the continued first stage of Mr. Smack’s sentencing hearing, that the evidence did not
support the State’s characterization of Mr. Smack as a drug kingpin and asserted that the State was
essentially “sandbagging” Mr. Smack by making arguments that were “beyond the indictment.”*

More importantly, Mr. Smack noted, during the November 9, 2016 oral argument, that he contested
“the other uncharged aspects, such as Mr. Price’s residence and what [was] found in Mr. Price’s
residence” as well as all “conduct beyond conviction.”” Additionally, after the oral argument, Mr.
Smack filed a November 18, 2016 letter to the Sentencing Judge specifically identifying the counts
of the indictment that he contested.”’ Mr. Smack asserted that he would not contest “the Court’s
consideration at sentencing under the minimal indicium of reliability burden of proof” of 57 of the
indicted counts that Mr. Smack was not convicted of, but would contest 7 non-convicted counts of
the indictment which did not meet the erroneous “minimal indicia of reliability” burden of proof.

However, the Sentencing Court ultimately rejected this argument at the November 23, 2016
sentencing hearing when it noted “we have had this discussion and I have written in the opinion to
you guys that there is a sufficient indicia of reliability to an indictment for me to, at least, consider
the indicted counts.” Thus, the record is crystal clear that facts contested by Mr. Smack, the 64

non-convicted counts of the indictment, were resolved and relied upon by the Sentencing Judge at

Mr. Smack’s sentencing hearing and therefore, there is clear and convincing evidence to rebut any

* Opening at 8-9; SR117.

> Opening at 10; SR213.

> Opening at 11, 24-25; SR220-21.
21d.

33 SR230; see also SR219.

10

A500



Case 1:19-cv-00691-GBW Document 48 Filed 08/28/20 Page 15 of 23 PagelD #: 3596

potentially applicable presumption of correctness to the Respondents’ incorrect argument that no
disputed facts were presented at Mr. Smack’s sentencing hearing.

Mr. Smack’s argument that there is clear and convincing evidence to rebut any applicable
presumption of correctness to the Respondents’ incorrect argument is buttressed by the United States
Supreme Court decision in Wiggins v. Smith as well as the decisions of other circuit courts and other
district courts in the Third Circuit.>* In Wiggins, the Supreme Court found that a petitioner overcame
the presumption of correctness.” In that case, the Supreme Court held that the “Maryland Court of
Appeals’ application of Strickland’s governing legal principles was objectively unreasonable.”® In
support of this finding, the Supreme Court noted that the Maryland Court of Appeals holding that
counsel’s mitigation investigation was adequate was “based . . . in part, on a clear factual error— that
the ‘social service records . . . recorded incidences of . . . sexual abuse.”””” The Supreme Court
continued on to note that “the records contain[ed] no mention of sexual abuse, much less of the
repeated molestations and rapes of petitioner” and for this reason, “[t]he state court’s assumption that

the records documented instances of abuse has been shown to be incorrect by ‘clear and convincing

> Wiggins v. Smith, 539 U.S. 510, 528 (2003); Richards v. Quarterman, 566 F.3d 553,
570 (5th Cir. 2009) (holding that “[i]n light of the absence of any credible explanation for . . .
fail[ing to introduce medical records], we agree with district court that the state court’s . . .
factual findings were rebutted by clear and convincing evidence.”); Mitchell v. Mason, 325 F.3d
732, 747 (6™ Cir. 2003) (holding that there was clear and convincing evidence to rebut the
Michigan Supreme Court’s finding that the petitioner was represented by counsel prior to his
trial.); Scott v. Mullin, 303 F.3d 1222, 1229-30 (10™ Cir. 2002) (holding that the petitioner
“rebutted the presumption that he could have raised his Brady claim . . . on direct apeal.”);
Torres v. Prunty, 223 F.3d 1103, 1110, n.6 (9" Cir. 2000) (holding that the petitioner rebutted the
presumption of correctness for the state court’s finding that there was no bona fide doubt in
relation to the petitioner’s competency.); Showers v. Beard, 586 F.Supp. 2d 310, 329 (M.D.Pa.
2008).

> Wiggins, 539 U.S. at 528.

0 Id. at 527.

7 Id. at 528.

11
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evidence.’””®

In Showers, the petitioner contended that trial counsel was ineffective “for failing to present
rebuttal expert testimony” during petitioner’s trial.” The Middle District Court of Pennsylvania
agreed finding that the Pennsylvania Superior Court’s “holding rests in part on the inappropriate
factual determination that trial counsel’s cross-examination of [the Commonwealth’s expert witness]|
effectively elicited testimony helpful to the defense, and that his closing argument to the jury negated
the merit of” petitioner’s claim.®

As outlined above,” should this Court find that the presumption of correctness should apply
to the Respondents’ assertion that no disputed facts were presented at Mr. Smack’s sentencing
hearing, which it can not, the record provides clear and convincing evidence to rebut this
presumption as was the case in Wiggins. Thus, like the Supreme Court in Wiggins and the Middle
District Court of Pennsylvania, this Court must find that the Respondents’ assertion that no disputed
facts were presented during Mr. Smack’s sentencing hearing is “plainly controverted by the evidence
in the state court record” and therefore, Mr. Smack has rebutted the presumption of correctness.

In further support of their argument that Mr. Smack is not entitled to habeas relief, the
Respondents make a series of unsupported factual assertions which include: 1) “Smack failed to
point to materially false information relied upon by the sentencing court”; 2) “Smack did not allege

that anything in the presentence report was, in fact, inaccurate”; 3) “Smack admitted to the drug

¥ Id. (quoting 28 U.S.C. § 2254(e)(1)).

> 586 F.Supp. 2d at 313.

% Id. at 328; Id. at 329 (“Further, the Superior Court’s factual determination that trial
counsel meaningfully prepared for the guilt phase by relying solely on his cross-examination of
the Commonwealth’s expert and on his own closing argument is plainly controverted by the
evidence in the state court record.”).

o1 Supra at 9-10.

12
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dealing alleged in the indictment”; and 4) “[t]he only specific factual challenge was to Smack’s
relationship to Price and the contraband seized from Price’s residence.”® As described below, none
of the Respondents’ unsupported factual assertions can serve as a ground for denying Mr. Smack
relief.

The Respondents’ assertion that “Smack failed to point to materially false information relied
upon by the sentencing court” and “[t]he only specific factual challenge was to Smack’s relationship

to Price and the contraband seized from Price’s residence”®

are factually inaccurate. As described
above,* Mr. Smack, during the June 22, 2016 hearing, argued that the evidence did not support the
State’s characterization of Mr. Smack as a drug kingpin and that the State was essentially
“sandbagging” Mr. Smack by making arguments that were “beyond the indictment.”® At the
November 9, 2016 oral argument, Mr. Smack clearly indicated that he was not only contesting “the
other uncharged aspects, such as . . . what [was] found in Mr. Price’s residence” but also all “conduct
beyond conviction.”® Additionally, in Mr. Smack’s November 18, 2016 letter, Mr. Smack
specifically identified the specific counts of the indictment which were so lacking in evidence that
they did not even meet the erroneous “minimal indicia of reliability” standard of proof.®’

Furthermore, during the November 23, 2016 sentencing hearing, Mr. Smack argued that Mr. Smack

9968

“was no[t a] kingpin, but rather a “retail drug dealer”™ as well as presented argument to rebut the

illogical argument that Mr. Smack’s actions were a greater harm than those of the wholesale drug

62 Answer at 10.

5 Answer at 10.

64 Supra at 9-10.

% Opening at 8-9; SR117.

% Opening at 10; SR213.

7 Opening at 11, 24-25; SR220-21.
% Opening at 12, 25; SR224.

13
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supplier.”” Nevertheless, the Sentencing Court rejected Mr. Smack’s argument and considered all
of the indicted counts.”” Additionally, the Sentencing Court largely adopted the State’s sentencing
argument when crafting Mr. Smack’s ultimate sentence.”’ Thus, the record clearly refutes the
Respondents’ assertions that “Smack failed to point to materially false information relied upon by
the sentencing court” and “[t]he only specific factual challenge was to Smack’s relationship to Price
and the contraband seized from Price’s residence”’

Additionally, the Respondents’ assertion that “Smack admitted to the drug dealing alleged

"3 -

in the indictment™” is overly broad and misleading. Asnoted in the Opening Brief,”* Mr. Smack was

indicted on five counts of Drug Dealing in violation of 16 Del. C. § 4752(1) and sixty-six counts of

% Opening at 12, 25-26; SR228 (“But I think what the State is essentially, making an
argument is that the street-level dealer is more of an aggravating person than the individual who
is the nefarious, more shadowy wholesaler supplier and the people above them. First, 77 drug
deals that are recorded within a two month time period, Your Honor, that . . . indicative of retail
sales”); SR228 (“what we are talking about, slightly more than one heroin deal per day over a
two month time period. Your Honor, that’s not even a reasonably high-level retail dealer as far
as what retail sales would be. Individuals at a corner, if we step back, are we expecting that they
only make two sales within a day, or less than two sales within a day? So I think this
characterization is completely undermined by the irrefutable facts of what the State knows.
Secondarily, the danger is not the street corner individuals.”).

7 SR230 (“we have had this discussion and I have written in the opinion to you guys that
there is a sufficient indicia of reliability to an indictment for me to, at least, consider the indicted
counts.”).

"'SR230-31 (“I think of all of the victims of his crime. And not only the people who
purchases the drugs which he sells, but also their loved ones and families. I think about all of the
lives that he has destroyed. I think about the fact that he has willingly destroyed them because it
provides him with money. And I believe that, in addition to the value of punishment, I need to
remove individuals from society who are going to prey upon those who are weak and addicted to
drugs.”).

> Answer at 10.

7 Answer at 10.

™ Opening at 7.

14
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Drug Dealing in violation 16 Del. C. § 4754(1).”” However, Mr. Smack only pled guilty’ to two

counts of Drug Dealing Heroin in a Tier 4 Quantity (Counts 36, 37)”” and two counts of Drug

Dealing Heroin no tier weight (Counts 40, 122).”® Thus, the Respondents’ assertion, which implies

that Mr. Smack admitted to all drug dealing counts of the indictment, is materially incorrect, overly

broad, and has no merit.

Furthermore, the Respondents’ reference to Williams v. New York and its assertion that
“Smack did not allege that anything in the presentence report was, in fact, inaccurate”” is
meaningless as the record is clear that Mr. Smack presented multiple disputed facts during his
sentencing proceedings which included 64 indicted counts of which Mr. Smack was not convicted. *
Thus, the state court record clearly refutes the accuracy of all of the Respondents’ assertions which
should hold no weight in this Court’s analysis of Mr. Smack’s claim for relief.

III.  Federal case law permits sentencing judges to consider any information when
sentencing a defendant that has “probable accuracy”, which means information that
rises to a level of a preponderance of the evidence.

The Respondents assert that the applicable clearly established law “can be found in United

9981

States v. Tucker and Townsend v. Burke™" and that these cases “stand for the general proposition that

a criminal defendant has a due process right to be sentenced on the basis of accurate information.*

7> SR4, DE# 3, SR16-102.

0 SR103, SR106-11.

77 SR30.

" SR31, SR56.

7 Answer at 10.

% Supra at 9-10, 13-14.

! Answer at 9-10 (citing United States v. Tucker, 404 U.S. 443 (1972); Townsend v.
Burke, 334 U.S. 736 (1948)).

82 Answer at 10 (citing United States v. Baylin, 696 F.2d 1030, 1040 (3d Cir. 1982) (“as a
matter of due process, factual matters may be considered as a basis for a sentence only if they
have some minimal indicium of reliability”)).

15
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Mr. Smack firmly agrees with the “general proposition that a criminal defendant has a due process
right to be sentenced on the basis of accurate information.”® Accurate information simply must
mean information that is probably accurate which is the same as more likely than not which is the
preponderance of the evidence standard. It would be impossible to define the important phrase
“accurate information” as meaning anything less than information that meets the preponderance of
the evidence standard of proof. Thus, Townsend and Tucker can be considered by this Court as
logical precursors to McMillan, Nichols, and Watts and provide additional support for Mr. Smack’s
arguments.

Additionally, the Respondents, in trying to support its argument that McMillan, Watts, and
Nichols do not support Mr. Smack’s arguments, cite to, in footnote 52 of'it’s Answer, language from
a series of cases that mix the appellate standard of review of trial court fact findings with the issue
before this Court which is the standard of proof for disputed facts presented during a sentencing
hearing.* However, a full reading of the cases cited in footnote 52 demonstrate that the cited cases
do not conflict with McMillan, Nichols, and Watts as they all quote language from the Federal
Sentencing Guidelines and case law that fact findings that are based on probably accurate

information can be considered for sentencing purposes.® Furthermore, the Respondents’ cited case

B Id.

¥ Answer at 11, n. 52 (citing United States v. Zuniga, 720 F.3d 587 (5th Cir. 2013);
United States v. Harris, 702 F.3d 226 (5th Cir. 2012); United States v. Christman, 509 F.3d 299
(6th Cir. 2007) (United States v. Moncivais, 492 F.3d 652 (6th Cir. 1007)).

% Zuniga, 720 F.3d at 590 (“When making factual findings for sentencing purposes, a
district court ‘may consider any information which bears sufficient indicia of reliability to
support its probable accuracy.””); Harris, 702 F.3d at 230 (quoting United States v. Johnson, 648
F.3d 273, 277 (5th Cir. 2011)) (“In Johnson, we noted that our precedent ‘left room for a court to
consider arrests if sufficient evidence corroborates their reliability.” This rule is consistent with
the constitutional due process requirement that ‘sentencing facts’ must be established by a
preponderance of the evidence.””); Christman, 509 F.3d at 305 (quoting Moncivais, 492 F.3d at

16
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of United States v. Harris expressly notes that “the constitutional due process requirement [is] that
‘sentencing facts must be established by a preponderance of the evidence.””® In any event, the
Respondents can not change the fact that federal case law is consistent with the guidelines and in
particular the commentary note of U.S.S.G. § 6A1.3 which has read for well over a decade that “[t]he
Commission believes that use of a preponderance of the evidence standard is appropriate to meet due
process requirements and policy concerns in resolving disputes regarding application of the
guidelines to the facts of a case.””’

In the context of Mr. Smack, the most substantial component of disputed facts was the 64
non-convicted counts of the indictment of which the holding in United States v. Watts, is directly on
point as it stands for the principle that non-convicted criminal conduct can be relied upon when
sentencing only if there is evidence to support the illegal conduct that rises to the level of a
preponderance of the evidence.®® The Superior Court’s bald reliance on 64 mere allegations, shortly
and summarily described in an indictment, in no way rose to a level of proof of illegal conduct on
the preponderance of the evidence standard.

Mr. Smack’s constitutionally premised argument that facts relied upon when issuing a

sentence by a judge must meet the preponderance of the evidence standard is not particularly novel

or earth shattering as it is essentially common sense. If various facts are presented to a judge to

658) (“U.S.S.G. § 6A1.3(a) does establish a minimum indicia-of-reliability standard that
evidence must meet in order to be admissible in Guidelines sentencing proceedings.”);
Moncivais, 492 F.3d at 658 (same).

% Harris, 702 F.3d at 230 (quoting Johnson, 648 F.3d at 277).

U.S.S.G, § 6A1.3 cmt.

% Watts, 519 U.S. at 157 (“We therefore hold that a jury's verdict of acquittal does not
prevent the sentencing court from considering conduct underlying the acquitted charge, so long
as that conduct has been proved by a preponderance of the evidence.”).
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influence how a judge should sentence, any fact that a judge considers must be shown to be probably
true in order to comply with due process.

IV.  An evidentiary hearing is warranted in the event that this Court finds that the
record is incomplete at present to grant relief.

As described above and within the Opening Brief,* Mr. Smack asserts that the state court
record clearly establish the constitutional error in the Delaware Supreme Court’s adherence to the
“minimal indicia of reliability” burden of proof during Delaware sentencing hearings. As such, Mr.
Smack asserts that an evidentiary hearing is warranted only in the event that this Court finds that the

record is inadequate at present to grant Mr. Smack’s habeas claim.”

% Supra at 1-8; Opening at 15-32.

% Townsend v. Sain, 372 U.S. 293, 313 (1963) (“hold[ing] that a federal court must grant
an evidentiary hearing to a habeas applicant . . . if . . . the materials facts were not adequately
developed at the state court-hearing. . . .”); Marshall v. Hendricks, 307 F.3d 36, 117 (3d Cir.
2002) (noting “that our sister courts of appeal have likewise remanded for further factual
development when the record has been inadequate to make a proper legal determination of a
claim raised on habeas appeal post-AEDPA, in some instances expressly requiring an evidentiary
hearing, and in others merely noting its availability as a tool for the district court to use in its
development of the record.”); Gaither v. United States, 759 A.2d 655, 657 (D.C. 2000) (holding
that “[b]ecause the motions court failed to make necessary factual findings and applied an
incorrect legal standard to Gaither’s post-conviction Brady claims, we remand the case for the
court to make factual findings and apply the correct rule of law.”); Farley v. United States, 694
A.2d 887, 890 (D.C. 1997) (remanding “the record to the trial court for a hearing and
determination of whether Miles’ complaint to the CCRB was Brady material and, if so, whether
had it been disclosed to the defense, there is a possibility that the result of the trial would have
been undermined.”).
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CONCLUSION

Based on the arguments made above and within the Opening Brief regarding the merits of
his claims for relief, Mr. Smack respectfully requests that this Court grant him a writ of habeas
corpus so that he may be discharged from his unconstitutional confinement and restraint. This Court
must recognize that Mr. Smack’s sentence was the result of the Delaware state court’s application
of an erroneous minimal indicia of reliability burden of proof to resolve disputed facts considered
by the court when imposing sentence in violation of the Due Process Clause of the Fourteenth
Amendment and controlling United States Supreme Court precedent interpreting the Due Process
Clause. As such, Mr. Smack’s conviction must be vacated and this matter must be remanded back
to the Delaware State Courts for a new sentencing hearing that fully complies with the Due Process

Clause of the Fourteenth Amendment.

/s/ Christopher S. Koyste

Law Office of Christopher S. Koyste, LLC
709 Brandywine Boulevard

Wilmington, DE 19809

(302) 762-5195

Counsel for Adrin Smack

Date: August 28, 2020
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STATEMENT OF SUBJECT MATTER JURISDICTION
AND APPELLATE JURISDICTION

On April 16, 2019, Adrin Smack timely filed a petition for writ of habeas
corpus pursuant to 28 U.S.C. § 2254 in the United States District Court for the
District of Delaware (“District Court”). (Appendix' 34; Docket Entry* 1). Following
briefing, the District Court dismissed Mr. Smack’s habeas petition on March 3, 2023.
(A2-31; A36-38; DE33; DE40-41; DE43; DE48; DE50-51). Mr. Smack timely filed
a notice of appeal on March 31, 2023. (Al; A38; DES52). The District Court had
underlying jurisdiction over Mr. Smack’s habeas petition pursuant to 28 U.S.C. §
2254(a). This Court has jurisdiction to review the District Court’s order and

memorandum opinion denying Mr. Smack’s habeas petition pursuant to 28 U.S.C. §

2253(a).

' Hereinafter “A_.”
2 Hereinafter “DE_.”
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STATEMENT OF THE ISSUES FOR REVIEW

Whether the District Court erred in finding that the Delaware state courts did
not fail to apply the clearly established federal law of McMillan v. Pennsylvania,
Nichols v. United States, and United States v. Watts in order to deny Mr. Smack relief
even though Mr. Smack’s state court sentencing hearing did not comply with the Due
Process Clause of the Fourteenth Amendment. This issue was exhausted in the
Delaware state courts as it was raised to the Superior Court before Mr. Smack’s
sentencing hearing and on direct appeal to the Delaware Supreme Court as well as
raised and ruled upon by the District Court. (A2-31; A154-58; A160-64; A225-27,

A229-53; A258-59; A300-27; A348-62; A430-57; A506-24).
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STATEMENT OF RELATED CASES AND PROCEEDINGS

This case has not previously been before this Court. This case is not related

to any pending matters before this Court.
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STATEMENT OF THE CASE

On May 26, 2015, Mr. Smack was charged by indictment with one count of
giving a firearm to a person prohibited, five counts of drug dealing in violation of 16
Del. C. § 4752(1), sixty six counts of drug dealing in violation of 16 Del. C. §
4754(1), one count of possession of marijuana, two counts of conspiracy second
degree, two counts of possession of a firearm by a person prohibited in violation of
11 Del. C. § 1448(a)(9), and three counts of possession of a firearm by a person
prohibited in violation of 11 Del. C. § 1448. (A42; A67-76; A78-79; A81-82; A84-
88; A94-95; A97-00; A104-06; A109-10; A112-13; A115; A118-20; A131-32; A135-
37; A139; DE3).

On March 31, 2016, Mr. Smack pleaded guilty to two counts of drug dealing
heroin in a tier 4 quantity (counts 36 and 37 of the indictment), two counts of drug
dealing no tier weight (counts 40 and 122 of the indictment), and singular counts of
possession of a firearm by a person prohibited (count 39 of the indictment) and
conspiracy second degree (count 238 of the indictment). (A48;A141; A146-48;
DE35).

On June 22, 2016, Mr. Smack was scheduled to be sentenced, however, the
hearing was continued to allow the parties to brief the issue of what the applicable

burden of proof was for contested facts presented during the sentencing hearing.
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(A157-58; DE38-39). On August 15,2016, Mr. Smack filed his pre-sentence motion
in response to the court’s June 22, 2016 order regarding the scope of consideration
at Mr. Smack’s sentencing hearing. (A159-64; DE43). The State filed their response
on October 3, 2016. (A165-71; DE44). On October 11, 2016, Mr. Smack filed a
letter requesting oral argument which was subsequently held on November 9, 2016.
(A225-53; DE45; DE46).

On November 17, 2016, the Superior Court issued an order finding that Mr.
Smack was not entitled to an evidentiary hearing and that the Court may consider any
information meeting the minimal indicia of reliability burden of proof. (A255-57;
DEA48).

On November 23, 2016, Mr. Smack was sentenced to an aggregate prison
sentence of 14 years followed by 12 years of descending levels of probation. (A2609;
A271-73; DES0).

On December 23, 2016, Mr. Smack timely appealed his sentencing to the
Delaware Supreme Court. (A281; DES3; DE60; DE62). The Delaware Supreme
Court affirmed the judgment of the Superior Court on October 11, 2017. (A278;
A363-68; DE62). Thereafter, Mr. Smack timely filed a cert petition to the United
States Supreme Court on January 9, 2018. (A278; A369-96). Following the State’s

brief in opposition, the United States Supreme Court denied cert. (A278; A397-10).

-5-
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On April 16, 2019, Mr. Smack timely filed his writ of habeas corpus in the
United States District Court for the District of Delaware (“District Court”). (A34;
DEI). Following briefing and the submission of two amicus briefs, the District Court
dismissed Mr. Smack’s habeas petition on March 3, 2023. (A2-31; A36-38; A411-
524; DE33; DE40-41; DE43; DE48; DES0-51).

On March 31, 2023, Mr. Smack timely filed a notice of appeal to this Court.
(A1; A38; DE 52). Thereafter, Mr. Smack moved for the issuance of a certificate of

appealability on May 1, 2023, which this Court granted on July 26, 2023. (A32).
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STATEMENT OF FACTS

In 2014 and 2015, Mr. Smack was involved in possessing with an intent to
distribute heroin in the State of Delaware. (A205-14; A222-24). As a result of his
actions, Mr. Smack was charged by indictment with one count of giving a firearm to
a person prohibited, seventy one counts of drug dealing, one count of possession of
marijuana, two counts of conspiracy second degree, and five counts of possession of
a firearm by a person prohibited. (A42; A67-76; A78-79; A81-82; A84-88; A94-95;
A97-00; A104-06; A109-10; A112-13; A115; A118-20; A131-32; A135-37; A139;
DE3).

On March 31, 2016, Mr. Smack pleaded guilty to two counts of drug dealing
heroin in a tier 4 quantity (counts 36 and 37 of the indictment), two counts of drug
dealing no tier weight (counts 40 and 122 of the indictment), and singular counts of
possession of a firearm by a person prohibited (count 39 of the indictment) and
conspiracy second degree (counts 238 of the indictment). (A48;A141; A146-48;
DE35). As a condition of the plea agreement, the State agreed to not recommend a
prison sentence greater than 15 years and Mr. Smack agreed to not request a prison
sentence of less than 8 years. (A141; A144).

Mr. Smack was originally scheduled to be sentenced on June 22, 2016,

however, the hearing was continued to allow Mr. Smack and the State to brief the
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applicable burden of proof for contested facts presented during the sentencing
hearing. (A151; A157-58). The continuance was needed because the State argued
to the Sentencing Judge that facts involving conduct beyond the admitted/pled counts
of the indictment should have been considered by the Sentencing Court when
determining Mr. Smack’s sentence. (A151-54). Mr. Smack asserted that contested
facts presented by the State to be relied upon when sentencing needed to be proven
by a preponderance of the evidence while the State advanced that the applicable
burden of proof was only a minimal indicia of reliability. (A155; A157-58).

In a series of filings,” Mr. Smack asserted that the State bore the burden of
proof for any contested factual allegations presented during a sentencing hearing and
that the applicable burden of proof was a preponderance of the evidence. (A161-62).
The State responded by arguing that the applicable burden of proof for contested facts
presented at a sentencing hearing was minimal indicia of reliability. (A167-69).

On November 9, 2016, the Delaware Superior Court held oral argument on the
applicable burden of proof for contested facts presented at a sentencing hearing.

(A228-30). Consistent with his filing, Mr. Smack asserted that the applicable burden

> Smack filed a Pre-Sentence Motion in Response to the Court’s June 22,
2016 Order Regarding the Scope of Consideration at Mr. Smack’s Sentencing
Hearing on August 15, 2016. (A159-64). The State filed their Memorandum
Regarding Sentencing on October 3, 2016. (A165-24). Smack filed a letter
replying to the State’s memorandum on October 11, 2016. (A225-27).

_8-
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of proof was a preponderance of the evidence. (A233-36). The Superior Court
rejected Mr. Smack’s assertion and held that the applicable burden of proof was only
aminimal indicia of reliability. (A237). The Superior Court also sought clarification
as to which specific facts Mr. Smack would contest in light of the court’s ruling.
(A238-46; A249). Mr. Smack indicated that it was “the assertion of the other
uncharged aspects, such as Mr. Price’s residence and what [was] found in Mr. Price’s
residence that we dispute.” (A251). Mr. Smack further specified that it was “the
conduct beyond conviction that was being disputed.” (A251). Counsel for Mr.
Smack also indicated that he would “respond in writing” with more detail in relation
to what indicted counts were at dispute. (A251).

On November 17, 2016, the Superior Court issued an order finding that the
applicable burden of proof for disputed facts presented at a sentencing hearing was
a minimal indicia of reliability. (A255-57). The order further stated “that the State
may rely upon (in addition to the Presentence Investigation) the indictment and the
affidavit submitted by the State in support of its application to obtain a warrant™ as
“the[y] bear the requisite indicia of reliability. . ..” (A257). It was also clear from
the language of the order that the Superior Court was free to consider all of the
indicted counts when determining Mr. Smack’s sentence. (A257).

On November 18, 2016, Mr. Smack filed a letter asserting that “Mr. Smack

9.
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[would] not be contest[ing] the Court’s consideration at sentencing, under the
minimal indicia of reliability burden of proof standard ruled to be applicable by the
Superior Court, of seventy four non-convicted indicted counts. (A258). However,
Mr. Smack also identified seven non-convicted indicted counts that he asserted did
not satisfy the minimal indicia of reliability standard. (A258-59).

During the November 23, 2016 sentencing hearing, the State renewed its
request for a fifteen year sentence. (A260). In response, Mr. Smack asserted that an
eight year sentence was sufficient as Mr. Smack was not a drug kingpin and was only
involved in drug dealing to support his family. (A261-64). The State countered by
asserting that seventy-seven drug dealing counts within a two month time span
suggested that Mr. Smack’s illegal activity was a full-time job, that Mr. Smack was
asignificant drug dealer, and that retail drug sales were a greater evil than distributing
large amounts of drugs, all of which justified a harsher sentence. (A264-65). Mr.
Smack responded that seventy-seven drug deals within a two month time period was
indicative of a retail seller, not supplier, and that it was illogical for the State to argue
that “the drug dealer is considered a greater evil than the wholesale individuals that
are supplying them.” (A266-67).

The Superior Court sentenced Mr. Smack to an aggregate prison sentence of

14 years followed by 12 years of descending levels of probation. (A269-73). In

-10-

A524



Case: 23-1600 Document: 14-1 Page: 16  Date Filed: 10/16/2023

support of the sentence, the Superior Court rejected Mr. Smack’s arguments and
considered all of the indicted counts, noting “we have had this discussion and I have
written in the opinion to you guys that there is a sufficient indicia of reliability to an
indictment for me to, at least, consider the indicted counts.” (A268). The Sentencing
Court’s statement made it clear that it considered all of the indicted not-pled to
counts when issuing its sentence,’ finding that the non-pled-to-yet-indicted conduct
met the minimal indicia of reliability standard.

On December 23, 2016, Mr. Smack timely appealed his sentencing and the
Delaware Superior Court’s ruling on the applicable burden of proof for disputed facts
presented at a sentencing hearing to the Delaware Supreme Court. (A281). In his
appellate filings, Mr. Smack asserted that the Superior Court abused its discretion by
resolving disputed aggravating sentencing facts by applying the minimal indicia of
reliability standard, rather than the preponderance of the evidence standard. (A300-
15; A352-62). Mr. Smack also asserted that the Due Process Clause required the

application of the preponderance of the evidence standard to resolve disputed facts

* The non-convicted counts included 67 counts of drug dealing, 4 counts of
possession of a firearm by a person prohibited, and singular counts of giving a
firearm to a person prohibited, possession of marijuana, and conspiracy second
degree. Compare A42; A67-76; A78-79; A81-82; A84-88; A94-95; A97-00;
A104-06; A109-10; A112-13; A115; A118-20; A131-32; A135-37; A139 with
A48; Al41; A146-48.
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raised at sentencing hearings. (A300-15; A352-62).

The Delaware Supreme Court affirmed the judgment of the Superior Court on
October 11,2017, finding that it used the proper evidentiary standard for fact finding
at sentencing which is a minimal indicia of reliability as noted in Mayes v. State, 604
A.2d 839 (Del. 1992). (A366-67). The Delaware Supreme Court also noted that the
federal case law cited by Mr. Smack was inapposite as those cases involved
sentencing under the federal sentencing guidelines. (A367).

On January 9, 2018, Mr. Smack timely filed a petition for writ of certiorari to
the United States Supreme Court. (A369-96). The Supreme Court declined to hear
the case on April 16, 2018. (A410).

On April 16, 2019, Mr. Smack timely filed his writ of habeas corpus in the
United States District Court for the District of Delaware. (A34; DE1-3). Mr. Smack
asserted that the Delaware State Courts erred because the courts failed to consider
controlling United States Supreme Court precedent interpreting the Due Process
Clause of the Fourteenth Amendment as requiring disputed facts presented during a
sentencing and considered by the sentencing judge to be proven by a preponderance
of the evidence. (A420; A430-47; A457; A506-13; A520-23; A524). The District

Court dismissed Mr. Smack’s habeas petition on March 3, 2023. (A2-31).
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SUMMARY OF THE ARGUMENT
The District Court for the District of Delaware erred in finding that McMillan,
Nichols, and Watts do not constitute clearly established federal law which require
disputed facts raised at a sentencing hearing to be proven by a preponderance of the

evidence standard.
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ARGUMENT
L. The District Court erred when it determined that Mr. Smack was not
deprived of his Fourteenth Amendment due process rights when the State
Court at his sentencing hearing considered disputed facts based upon a
minimal indicia of reliability burden of proof rather than a preponderance
of the evidence.

A. Standard of Review.
When a district court in a 2254 habeas litigation “based its decision on areview
of the state court record and did not conduct an evidentiary hearing, . . . [appellate]

(113

review of its order is plenary. . ..”> As such, this Court applies “‘the same standard
[of review] that the District Court was required to apply.”””® Therefore, this Court must
determine whether the state court’s decision “was contrary to, or involved an
unreasonable application of, clearly established Federal law, as determined by the

Supreme Court of the United States,” or “was based on an unreasonable

determination of the facts in light of the evidence presented in the State court

> Dennis v. Sec’y, Pa. Dep’t of Corr., 834 F.3d 263, 280 (3d Cir. 2016)
(citing Branch v. Sweeney, 758 F.3d 226, 232 (3d Cir. 2014); Brown v.
Wenerowicz, 663 F.3d 619, 627 (3d Cir. 2011)).

 Hairston v. Hendricks, 578 Fed. Appx. 122, 125, 125 (3d Cir. 2014)
(quoting Lewis v. Horn, 581 F.3d 92, 100 (3d Cir. 2009)); see also Dennis, 834
F.3d at 280; Vazquez v. Wilson, 550 F.3d 270, 276 (3d Cir. 2008) (quoting 28
U.S.C. § 2254(d)(1)) (“Under the AEDPA we must review the state court
proceedings and affirm the denial of the petition unless we are satisfied that
Vazquez has demonstrated that the Pennsylvania Superior Court, the highest-level
state court . . . made a determination that ‘resulted in a decision that was contrary
to, or involved an unreasonable application of, clearly established Federal law, as
determined by the Supreme Court of the United States.’”).
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proceeding.””’

B. Argument.

Mr. Smack asks this Court to make a finding that at first blush appears would
be an easy to make finding that when disputed facts are raised by a prosecutor at a
sentencing hearing, and those facts are objected to by a defendant, that a sentencing
judge can only consider those disputed facts when sentencing a defendant if those
disputed facts are proven by the preponderance of the evidence standard. The State
of Delaware counters, which was adopted by the District Court for the District of
Delaware, that disputed facts raised at a sentencing hearing and relied on by a
sentencing judge need to be proven at the sentencing hearing by merely a minimal
indicia of reliability standard. (A12-15; A257; A366-67). Meaning that disputed
facts at sentencing can be relied upon by a judge when sentencing even if those facts
are not probable. The State of Delaware and the District Court of Delaware
conclusions are erroneous as it is based upon misapplication of federal case law
relating to an appellate standard of review of sentencing hearing fact findings, as well
as a misapplication of a series of United States Supreme Court cases which involve

how disputed facts raised in a sentencing hearing are ruled upon by a sentencing

judge. (A12-15; A257; A366-67).

728 U.S.C. § 2254(d)(1); 28 U.S.C. § 2254(d)(2).
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The United States Supreme Court in McMillan v. Pennsylvania, Nichols v.
United States, and United States v. Watts held that the Due Process Clause of the
Fourteenth Amendment requires disputed facts presented during a sentencing hearing
and considered by the sentencing judge be proven by a preponderance of the
evidence.® This clearly established federal law is consistent with long standing
United States Supreme Court precedent that a defendant’s sentence can not be based
upon “materially false” information.” Despite this clearly established federal law, the
District Court failed to properly apply McMillan, Nichols, and Watts and erroneously
affirmed the Delaware State Court’s application of a minimal indicia of reliability
burden of proof for disputed facts raised at a sentencing hearing and relied upon and
factored into the sentence ultimately issued. (A12-15). Similarly, the District Court
erred when it concluded that Mr. Smack failed to demonstrate that materially false
information was presented to the sentencing court and that the sentencing court relied

on materially false information when sentencing Mr. Smack. (A15-22).

8 United States v. Watts, 519 U.S. 148, 156-57 (1997); Nichols v. United
States, 511 U.S. 738, 747-49 (1994); McMillan v. Pennsylvania, 477 U.S. 79, 84-
87, 91-93 (1986).

? United States v. Tucker, 404 U.S. 443, 447 (1972); Townsend v. Burke, 334
U.S. 736, 741 (1948).
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1. McMillan, Nichols, Watts, Townsend, and Tucker clearly
establish that disputed sentencing facts must be proven by a
preponderance of the evidence.

Although the District Court correctly acknowledged that due process precludes
a sentence based on materially false information,'® the District Court, following the
lead of the State Courts,"' incorrectly interpreted the United States Supreme Court’s
holdings in McMillan, Nichols, and Watts to find that those cases do not apply to Mr.
Smack’s case “where the sentence is within statutory limits and there is no statutory
sentencing enhancement.”"?

Pursuant to the Antiterrorism and Effective Death Penalty Act, a habeas
petitioner is entitled to relief if a state court adjudication “resulted in a decision that
was contrary to, or involved an unreasonable application of, clearly established
Federal law, as determined by the Supreme Court of the United States”."* Clearly
established federal law is defined as “the holdings, as opposed to the dicta, of [the

Supreme Court’s] decisions as of the time of the relevant state-court decision.”'* And

a state court decision is contrary to clearly established federal law if the state court

' A16 (citing Tucker, 404 U.S. at 447; Townsend, 334 U.S. at 741).

" Compare A12 with Al14.

2 Al4.

" Dennis, 834 F.3d at 280 (quoting 28 U.S.C. § 2254(d)) (internal
quotations omitted).

“Id. (quoting Williams v. Taylor, 529 U.S. 362, 412 (2000)) (internal
quotations omitted).
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“(1) ‘applies a rule that contradicts the governing law’ set forth in Supreme Court
precedent or (2) ‘confronts a set of facts that are materially indistinguishable from a
decision of [the Supreme] Court and nevertheless arrives at a result different’ from
that reached by the Supreme Court.”"

Contrary to the District Court’s findings, McMillan, Nichols, and Watts clearly
establish that due process requires disputed sentencing facts to be proven by a
preponderance of the evidence.'® In McMillan, the United States Supreme Court
considered the constitutionality of Pennsylvania’s sentencing scheme which required
sentencing facts relevant to sentencing considerations to be proven by a
preponderance of the evidence.'"” In particular, the Supreme Court was asked to
determine whether due process required a sentencing factor, which calls for a fact
analysis and ruling, to be proven by a burden of proof greater than a preponderance
of the evidence.'® Ultimately, the Supreme Court held that Pennsylvania’s sentencing

scheme, which requires facts to be proven by a preponderance of the evidence, was

constitutional and met the requirements of due process."’

¥ Id. (quoting Williams, 529 U.S. at 405-06).

' Warts, 519 U.S. at 156-57; Nichols, 511 U.S. at 747-49; McMillan, 477
U.S. at 84-87, 91-93.

"McMillan, 477 U.S. at 81.

18 ]d. at 84.

Y ]d. at 84, 86, 91-93
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McMillan is controlling clearly established federal law and it directs this Court
to hold that the District Court erred in not properly applying the preponderance of the
evidence standard as being applicable to Mr. Smack’s sentencing hearing. McMillan
1s directly on point in that it requires the preponderance of the evidence standard to
be applied when the state has a sentencing in which a disputed facts affects the
ultimate sentence issued. Here, the Sentencing Court relied upon the 74 indicted yet
not pled guilty to counts of the indictment as being “proven for purposes of
sentencing” and were relied upon by the Sentencing Judge when calculating the
ultimate sentence issued to Mr. Smack. (A268).

In Nichols, the Supreme Court ruled on the constitutionality of considering a

° In

defendant’s prior uncounseled misdemeanor conviction during sentencing.’
reaching its holding, the Supreme Court analyzed its prior decision in McMillan, and
found that the use of a defendant’s prior uncounseled misdemeanor conviction at
sentencing was constitutional noting that “the state needs to prove such conduct only

9921

by a preponderance of the evidence. In doing so, the Supreme Court clearly

indicated that due process requires disputed aggravating sentencing facts be proven,

2 Nichols, 511 U.S. at 740.
21 Id. at 747-48.
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at a minimum, by a preponderance of the evidence.?

In Watts, the Supreme Court accepted jurisdiction to decide whether acquitted
conduct, proven by a preponderance of the evidence, could be used to enhance a
sentence under the United States Sentencing Guidelines.” Relying on its holding in
McMillan and Nichols,* the Court rejected the argument that acquitted conduct could
never serve as a basis for a sentencing enhancement,” finding “that the application
of the preponderance of the evidence at sentencing generally satisfies due process.”°
While the Supreme Court did not expressly state that the preponderance of the
evidence standard was the minimum burden of proof for use of acquitted conduct for

a sentencing enhancement, the language chosen by the Court — “[w]e therefore hold

that a jury verdict of acquittal does not prevent the sentencing court from considering

> 1d. at 748 (“[C]Jonsistent[] with due process, petitioner . . . could have been
sentenced more severely based simply on . . . the underlying conduct that gave rise
to the previous DUI offense”, proven by a preponderance of the evidence, “then, it
must be constitutionally permissible to consider a prior . . .misdemeanor
conviction . . . proved beyond a reasonable doubt.”).

»519 U.S. at 149.

*Id. at 156 (citing Nichols, 511 U.S. at 747-48; Dowling v. United States,
493 U.S. 342, 349 (1990); McMillan, 477 U.S. at 91-92) (“For these reasons, ‘an
acquittal in a criminal case does not preclude the Government from relitigating an
issue when it is presented in a subsequent action governed by a lower standard of
proof’ . .. and we have held that application of the preponderance standard at
sentencing generally satisfies due process.”).

> Id. at 149, 154, 156-57.

*Id.
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conduct underlying the acquitted conduct, so long as that conduct has been proven
by a preponderance of the evidence””” — established just that.

The Supreme Court’s holding in Watts is significant not only for what it says,
but also for what it does not say. While the Supreme Court acknowledged that a
standard of proof less stringent than beyond a reasonable doubt was permissible,”® the
Court left open the possibility that in some circumstances, a burden of proof
stronger than a preponderance of the evidence, such as clear and convincing
evidentiary standard may be required.”” However, the Supreme Court never
suggested that an evidentiary burden of proof less than a preponderance of the

evidence would be sufficient.”® Accordingly, the Watts decision makes it clear that

1d. at 157.

* Watts, 519 U.S. at 155-56.

» Id. at 156 (citing Kinder v. United States, 504 U.S. 946, 948-49 (1992)
(White, J., dissenting from denial of certiorari); McMillan, 477 U.S. at 88; United
States v. Lombard, 72 F.3d 170, 186-87 (1st Cir. 1995); United States v. Gigante,
39 F.3d 42, 48 (2d Cir. 1994), amended 94 F.3d 53, 56 (2d Cir. 1996); United
States v. Washington, 11 F.3d 1510, 1516 (10th Cir. 1993); United States v. Lam
Kwong-Wah, 966 F.2d 682, 688 (D.C. Cir. 1992); United States v. Trujillo, 959
F.2d 1377, 1382 (7th Cir. 1992); United States v. Restrepo, 946 F.2d 654, 656, n.1
(9th Cir. 1991); United States v. Townley, 929 F.2d 365, 369 (8th Cir. 1991);
United States v. Kikumura, 918 F.2d 1084, 1102 (3d Cir. 1990)) (“We
acknowledge a divergence of opinion among the Circuit as to whether, in extreme
circumstances, relevant conduct that would dramatically increase the sentence
must be based on clear and convincing evidence. The cases before us today do not
present such exceptional circumstances, and we therefore do not address that
issue.”).

0 1d.
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a sentencing court’s consideration of acquitted conduct when imposing a harsher
sentence 1s constitutional in most instances so long as that conduct has been proven
by at least a preponderance of the evidence.” Mr. Smack’s situation is a parallel to
Watts in that non-convicted conduct, the 74 counts of the indictment not pled guilty
to, was considered by the Sentencing Judge based upon the erroneous minimal indicia
of reliability standard.

Despite the express language of the Supreme Court in each of the above
described cases, the District Court affirmed the State Court’s erroneous application
of the minimal indicia of reliability standard. In doing so, the District Court narrowly
interpreted the facts of McMillan, Nichols, and Watts in order to find that those cases
did not apply to Mr. Smack’s case as they apply to situations involving “state
statutory or federal guideline enhancement[s].”** As such, the District Court
misinterpreted McMillan, Nichols, and Watts and failed to consider the United States
Supreme Court’s ultimate holdings — that contested aggravating sentencing facts must

be proven by a preponderance of the evidence — were premised on the requirement

*U1d. at 157 (“We therefore hold that jury’s verdict of acquittal does not
prevent the sentencing court from considering the conduct underlying the
acquitted conduct, so long as that conduct has been proved by a preponderance of

the evidence.”).
2Al14.
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that sentencing hearings must comply with due process.™ The presence of sentencing
guidelines in McMillan, Nichols, and Watts was simply irrelevant to the Supreme
Court’s analysis and ultimate holding as the Supreme Court’s decision was driven by
what was required by due process.* As such, it is illogical from a legal prospective
for the District Court, and the State Courts, to conclude that a sentencing evidentiary
standard less than preponderance, i.e. minimal indicia of reliability, does not violate
the Fourteenth Amendment’s Due Process Clause.”

This conclusion is buttressed by the fact that the minimal indicia of reliability
standard applied by the Delaware state courts was clearly intended to be an appellate

review standard, not an evidentiary standard to resolve disputed facts at a sentencing

» Watts, 519 U.S. at 156 (citing McMillan, 477 U.S. at 91-92; Nichols, 511
U.S. at 747-48) (“[W]e have held that application of the preponderance standard at
sentencing generally satisfies due process.”); Nichols, 511 U.S. at 748 (“Thus,
consistently with due process, petitioner in the present case could have been
sentenced more severely based simply on evidence of the underlying conduct that
gave rise to the previous DUI offense. And the state need prove such conduct only
by a preponderance of the evidence.”); McMillan, 477 U.S. at 91 (“Like the court
below, we have little difficulty concluding that in this case the preponderance
standard satisfies due process.”).

*1d.

» See McMillan, 477 U.S. at 92 (rejecting the defendant’s argument that due
process required a sentencing consideration to be proven by clear and convincing
evidence and noting that “it would be extraordinary if the Due Process Clause as
understood in Patterson plainly sanctioned Pennsylvania’s scheme, while the same
Clause explained in some other line of less clearly relevant case imposed more
stringent requirements. There is, after all, only one Due Process Clause in the
Fourteenth Amendment.”).
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hearing. The seminal case relied upon by the Delaware state courts to deny Mr.
Smack’s argument that disputed sentencing facts must be proven by a preponderance
of the evidence was Mayes v. State, 604 A.2d 839 (Del. 1992).*® In that case, the
Delaware Supreme Court articulated that “a sentencing court abuses its discretion if
1t sentences on the basis of inaccurate or unreliable information, Moreover, the due
process clause of the Fifth Amendment prohibits a criminal defendant from being
sentenced on the basis of information which is either false or which lacks minimal

indicia of reliability.””’

The Delaware Supreme Court went on to note that “in
reviewing a sentence within statutory limits, this Court will not find error of law or
abuse of discretion unless it is clear from the record below that a sentence has been
imposed on the basis of demonstrably false information or information lacking a
minimal indicium of reliability.”*®

It is clear from the language employed by the Delaware Supreme Court in
Mayes that the Delaware Supreme Court did not analyze or articulate the applicable

evidentiary standard for disputed facts at a sentencing hearing. The express language

plainly indicates that the minimal indicia of reliability standard was an appellate

* A257; A366
7 Mayes, 604 A.2d at 843 (emphasis added).
* Id. (Emphasis added).
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review standard of facts found by the sentencing court.” Thus, no deference should
be given to the Delaware state courts adherence to minimal indicia of reliability
evidentiary standard when that standard was clearly intended to be used as an
appellate review standard.

The District Court additionally erred when it held that the clearly established
federal law was found in United States v. Tucker and Townsend v. Burke which stand
for the proposition that a defendant may not be sentenced based upon “materially
untrue” information.*® However, the District Court’s error in interpreting and
applying Tucker and Townsend was that the District Court failed to consider how the
phrase “materially untrue” in relation to disputed facts is interpreted. Mr. Smack
asserts that “materially untrue” in relation to fact findings must mean information that
1s more likely than not untrue, or stated otherwise, information that does not meet the
preponderance of the evidence standard. Furthermore, Townsend and Tucker should
have been considered by the District Court in how the opinions are affected by the
holdings in McMillan, Nichols, and Watts*' as the District Court could not ignore the
holdings in those three cases when determining the present day effect of the

Townsend and Tucker holdings.

¥ 1d.
“Al6.
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Furthermore, Mr. Smack did not argue “that the Delaware state courts
unreasonably refused to extend the preponderance of the evidence standard to
Delaware sentencing proceeding” and therefore, the District Court’s reliance on White
v. Woodall to deny Mr. Smack relief is misplaced.* In White, the Supreme Court
clarified its previous rejection of “the unreasonable-refusal-to-extend rule” stating
that “[s]ection 2254(d)(1) provides a remedy for instances in which a state court
unreasonably applies this Court’s precedent; it does not require state courts to extend
that precedent or license federal courts to treat the failure to do so as error.”* Unlike
the defendant in White, Mr. Smack has repeatedly argued that due process requires
disputed sentencing facts to be proven by a preponderance of the evidence and the
Delaware state courts adherence to the minimal indicia of reliability evidentiary
standard “resulted in a decision that was contrary to . . . clearly established federal
law” as described in McMillan, Nichols, and Watts. Thus, as Mr. Smack has not
argued that the Delaware State Court have unreasonably refused to extend the
preponderance of the evidence standard to Delaware sentencing hearings, the
Supreme Court decision in White should not bar Mr. Smack from relief.

The United States Supreme Court clearly established in McMillan, Nichols,

“AlS.
“ White v. Woodall, 572 U.S. 415, 426 (2014).
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and Warts that due process requires disputed sentencing facts to be proven, at a
minimum, by a preponderance of the evidence.** As such, the District Court, and the
State Courts, erred by concluding that McMillan, Nichols, and Watts were not
applicable to Mr. Smack’s case and did not constitute clearly established federal law.

2. Delaware state sentencing hearing must comply with the Due
Process Clause of the Fourteenth Amendment.

It 1s well recognized that a sentence based on inaccurate and/or unreliable
information, i.e. information not proven by a preponderance of the evidence, violates
a defendant’s due process rights as guaranteed by the Fifth and Fourteenth
Amendments to the United States Constitution.” It is also well recognized that the

Due Process Clause of the Fourteenth Amendment has been incorporated to the states

“ Wartts, 519 U.S. at 156 (citing McMillan, 477 U.S. at 91-92; Nichols, 511
U.S. at 747-48) (“[W]e have held that application of the preponderance standard at
sentencing generally satisfies due process.”); Nichols, 511 U.S. at 748 (“Thus,
consistently with due process, petitioner in the present case could have been
sentenced more severely based simply on evidence of the underlying conduct that
gave rise to the previous DUI offense. And the state need prove such conduct only
by a preponderance of the evidence.”); McMillan, 477 U.S. at 91 (“Like the court
below, we have little difficulty concluding that in this case the preponderance
standard satisfies due process.”); Tucker, 404 U.S. at 447; Townsend, 334 U.S. at
741.

% See Watts, 519 U.S. at 156; Nichols, 511 U.S. 747-48; McMillan, 477
U.S. at 91-92; Townsend, 334 U.S. at 741; United States v. Agyemang, 876 F.2d
1264, 1270 (7th Cir. 1989); United States v. Malcolm, 432 F.2d 809, 816 (2d Cir.
1970).
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and in particular, state sentencing proceedings.*

Accordingly, the Fourteenth Amendment’s due process rights guaranteed to
defendants at federal sentencing are equally guaranteed to defendants at state
sentencing. Thus, in determining whether a defendant in a state sentencing
proceeding is entitled to a specific right held by a defendant in a federal sentencing
hearing, the central question is whether the right in question is statutorily based or
based on the Due Process Clause of the Fourteenth Amendment. If the right is
guaranteed by the Due Process Clause, the right is equally held by both federal and
state criminal defendants.

For the reasons described above and below, Mr. Smack asserts that the

* Gardner v. Florida, 430 U.S. 349, 358 (1977) (citing Witherspoon v.
Illlinois, 391 U.S. 510, 521-23 (1968)) (“[1]t is now clear that the sentencing
process, as well as the trial itself, must satisfy the requirements of the Due Process
Clause . . . The defendant has a legitimate interest in the character of the procedure
which leads to the imposition of sentence even if he may have no right to object to
a particular result of the sentencing hearing.”); see also Timbs v. Indiana, 139
S.Ct. 682, 687 (2019) (citing McDonald v. City of Chicago, 561 U.S. 742, 763-635,
n. 13 (2010)) (“With only ‘a handful’ of exceptions, this Court has held that the
Fourteenth Amendment’s Due Process Clause incorporates the protections
contained in the Bill of Rights, rendering them applicable to the States.”);
McDonald, 561 U.S. at 763-65, n.13 (“In addition to the right to keep and bear
arms (and the Sixth Amendment right to a unanimous jury verdict,) . . . the only
rights not fully incorporated are (1) the Third Amendment’s protection against
quartering soldiers; (2) the Fifth Amendment’s grand jury indictment requirement;
(3) the Seventh Amendment right to a jury trial in civil cases; and (4) the Eighth
Amendment’s prohibition on excessive fines.”); Albright v. Oliver, 510 U.S. 266,
272 (1994).
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preponderance of the evidence burden of proof for disputed sentencing facts that has
been applied in federal court is clearly based on the Due Process Clause of the
Fourteenth Amendment?’ is therefore equally applicable to state sentencing
proceedings.”® Thus contested sentencing facts presented at a state sentencing
proceeding and relied upon when determining the ultimate sentence, like Mr.
Smack’s, must be proven by a preponderance of the evidence so as to comply with
due process.

However, even if this Court determines that this particular due process
protection has not yet been incorporated to the states, this Court has the discretion®

to find the right to be incorporated.”® In so doing, the constitutionality mandated

Y Watts, 519 U.S. at 156 (citing McMillan, 477 U.S. at 91-92; Nichols, 511
U.S. at 747-48) (“[W]e have held that application of the preponderance standard at
sentencing generally satisfies due process.”); Nichols, 511 U.S. at 748 (“Thus,
consistently with due process, petitioner in the present case could have been
sentenced more severely based simply on evidence of the underlying conduct that
gave rise to the previous DUI offense. And the state need prove such conduct only
by a preponderance of the evidence.”); McMillan, 477 U.S. at 91 (“Like the court
below, we have little difficulty concluding that in this case the preponderance
standard satisfies due process.”).

* Gardner, 430 U.S. at 358 (citing Witherspoon, 391 U.S. at 521-23); see
also Timbs, 139 S.Ct. at 687 (citing McDonald, 561 U.S. at 763-65, n. 13);
McDonald, 561 U.S. at 763-65, n.13; Albright, 510 U.S. at 272.

¥ Engblom v. Carey, 677 F.2d 957, 961 (2d Cir. 1982) (agreeing with the
“district court that the Third Amendment is incorporated into the Fourteenth
Amendment for application to the states.”).

* Timbs, 139 S.Ct. At 686-87 (citing McDonald, 571 U.S. at 767).
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minimal burden of proof for contested sentencing facts in a federal sentencing hearing
— a preponderance of the evidence — can be deemed as being incorporated and fully
applicable to the states.

The United States Supreme Court has expressly recognized that “[a] Bill of
Rights protection is incorporated . . . if it is ‘fundamental to our scheme of ordered
liberty,” or ‘deeply rooted in this Nation’s history and tradition.”" If a right has been
incorporated, the “Bill of Rights guarantees are ‘enforced against the States under the
Fourteenth Amendment according to the same standards that protect those personal
rights against federal encroachment.””™ Thus, if a Bill of Rights protection is
incorporated, there is no daylight between the federal and state conduct it prohibits

or requires.””

U Id.

2 Id. (Noting that this Court has never decided whether the Third
Amendment or Eighth Amendment’s prohibition on excessive fines are applicable
to the state through the Due Process Clause).

> Id. (quoting McDonald, 561 U.S. at 766, n.14) (noting that “[t]he sole
exception is our holding that the Sixth Amendment requires jury unanimity in
federal, but not state, criminal proceedings. Apodaca v. Oregon, 406 U.S. 404
(1972). As we have explained, that ‘exception to th[e] general rule . . . was the
result of an unusual division among the Justices,” and it ‘does not undermine the
well established rule that incorporated Bill of Rights protections apply identically
to the States and the Federal Government.’”’)); McDonald, 561 U.S. at 766
(quoting Malloy v. Hogan, 378 U.S. 1, 10-11 (1964)) (noting that the United
States Supreme Court has “abandoned ‘the notion that the Fourteenth Amendment
applies to the States only a watered-down, subjective version of the individual
guarantees of the Bill of Rights.””); Id. (noting that the United States Supreme
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As sentencing hearings are a “critical stage of the criminal proceeding”, it 1s
well-settled “that the sentencing process, as well as trial itself, must satisfy the
requirement of the Due Process Clause.”™ As such, “[t]he defendant has a legitimate
interest in the character of the procedure which leads to the imposition of a sentence
even if he may have no right to object to a particular result of the sentencing
process.”™

The express language of the United States Supreme Court, as explained above,
establishes that the minimum burden of proof for contested sentencing facts, as
required by due process, is a preponderance of the evidence. The Supreme Court had
the occasion to consider the constitutionality the use of the preponderance of the
evidence standard at sentencing for: sentencing considerations under a state
sentencing scheme; the use of acquitted conduct as a sentencing enhancement; and
the use of a defendant’s prior uncounseled misdemeanor conviction to enhance a

defendant’s sentence in McMillan,® Nichols,” and Watts,”® and respectively and in

each case, the United States Supreme Court found that the application of the

Court recognized that “it would be ‘incongruous’ to apply different standards
‘depending on whether the claim was asserted in a state or federal court’”).

* Gardner, 430 U.S. at 358.

> Id. (citing Witherspoon, 391 U.S. at 521-23).

477 U.S. 79.

7511 U.S. 738.

*519 U.S. 148.
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preponderance of the evidence standard passed constitutional muster.”

The holdings in McMillan, Nichols, and Watts make it clear that the application
of the preponderance of the evidence burden of proof for contested facts presented
during a sentencing hearing is a right guaranteed by the Due Process Clause of the
Fourteenth Amendment as the United States Supreme Court’s express language in
those opinions make it clear that this right/protection is “‘fundamental to our scheme
of ordered liberty,” [and/]or ‘deeply rooted in this Nation’s history and tradition.””®
As such, this due process protection must be incorporated and be “enforced against
the States under the Fourteenth Amendment according to the same standards that
protect those personal rights against federal encroachment.”®

This conclusion is buttressed by the United States Supreme Court’s decision
in Timbs v. Indiana in which the Supreme Court determined whether “the Eighth
Amendment’s Excessive Fine Clause [was] an ‘incorporated’ protection applicable
to the States under the Fourteenth Amendment’s Due Process Clause.”® In reaching

the conclusion that the Excessive Fines Clause was incorporated, the United States

Supreme Court expressly noted that there was “only ‘a handful’” of protections that

¥ Watts, 519 U.S. at 156; Nichols, 511 U.S. at 748; McMillan, 477 U.S. at
85-86.

% Timbs, 139 S.Ct. at 686-87 (citing McDonald, 571 U.S. at 767).

 McDonald, 571 U.S. at 765, n.13.

62139 S.Ct. at 686.
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the Supreme Court had not yet held to be incorporated.®

The decision in Timbs clearly illustrates the intent of the United States Supreme
Court to narrow the number of rights that are not incorporated and held to be
applicable to the States through the Due Process Clause of the Fourteenth
Amendment as the Supreme Court in Timbs incorporated one of the few remaining
non-incorporated rights.®* This intent was further demonstrated by the comments of
Justice Gorsuch and Justice Kavanaugh during oral argument in 7imbs when both
Justices satirically questioned why the incorporation of the Bill of Rights was still

being litigated in 2018.°° Thus, in the event that this Court finds that this

% Id. at 687 (citing McDonald, 571 U.S. at 764-65, n. 12-13).

% McDonald, 561 U.S. at 764-65, n.13 (“In addition to the right to keep and
bear arms (and the Sixth Amendment right to a unanimous jury verdict. . .) the
only rights not fully incorporated are (1) the Third Amendment’s protection
against quartering of soldiers; (2) the Fifth Amendment’s grand jury indictment
requirement; (3) the Seventh Amendment right to a jury trial in civil cases; and (4)
the Eighth Amendment’s prohibition on excessive fines. We never have decided
whether the Third Amendment or the Eighth Amendment’s prohibition of
excessive fines applies to the States through the Due Process Clause.”).

% ALM Media, Gorsuch, Kavanaugh and Sotomayor Sound Skeptical of
States’ Civil Forfeiture, Yahoo Finance (Nov. 28, 2018),
https://finance.yahoo.com/news/gorsuch-kavanaugh-sotomayor-sound-skeptical-
082359663.html (last visited April 2, 2019) (noting Justice Gorsuch’s comment to
Indiana Solicitor General Thomas Fisher, “[h]ere we are in 2018 still litigating
incorporation of the Bill of Rights. Really?” and Justice Kavanaugh’s supporting
comment “[w]hy do you have to take into account all of the history, to pick up on
Justice Gorsuch’s question? Isn’t it just too late in the day to argue that any of the
Bill of Rights is not incorporated?”).
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right/protection has yet to be incorporated, this Court, in its discretion, may still find
that this protection is “‘fundamental to our scheme of ordered liberty,” [and/]or

‘deeply rooted in this Nation’s history and tradition’”

and therefore, incorporated
and applicable to the states.

3. The District Court incorrectly concluded that no disputed
facts were presented at Smack’s sentencing hearing.

The District Court also held that Mr. Smack was not entitled to relief because
Mr. Smack failed to “demonstrate that the information before the sentencing court
was materially false and that the Court relied on false information when imposing
[Mr.] Smack’s sentence.” (A16). In support, the District Court concluded that Mr.
Smack’s sentence was not “based on any ‘disputed’ facts” because Mr. Smack
conceded “that the Superior Court could consider all counts of the indictment under
the minimal indicia of reliability standard. . ..” (A19-20). However, as described
below, the sentencing record refutes the District Court’s finding that no disputed facts
were presented during Mr. Smack’s sentencing hearing.

As described in subsection 1, the District Court incorrectly affirmed the State’s
Court’s application of the minimal indicia of reliability evidentiary standard. As

such, it logically, but erroneously, follows that the District Court would similarly

% Timbs, 139 S.Ct. at 686-87 (citing McDonald, 571 U.S. at 767).
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conclude that Counsel’s concession that “the Superior Court could consider all the
counts of the indictment under the minimal indicia of reliability standard” would
preclude Mr. Smack’s argument that the Sentencing Court relied on false information
when imposing Mr. Smack’s sentence. However, because the District Court
incorrectly affirmed the State Courts erroneous application of the minimal indicia of
reliability evidentiary standard, Counsel’s concession under the erroneous standard
does not now preclude Mr. Smack from arguing that disputed facts were presented
and considered by the Sentencing Court.

Additionally, it is factually inaccurate and therefore, an error by the District
Court in finding that Mr. Smack conceded “that the Superior Court could consider all
counts of the indictment under the minimal indicia of reliability standard. . . .”%
(A19-20). During the November 9, 2016 oral argument, after ruling that the
applicable burden of proof was only a minimal indicia of reliability, the Superior
Court sought clarification as to which specific facts Mr. Smack was still contesting
in light of the court’s ruling on the burden of proof. (A237-46; A249). In response

Mr. Smack indicated that he was disputing “the other uncharged aspects, such as Mr.

Price’s residence and what [was] found in Mr. Price’s residence” and “the conduct

 This conclusion was solely made by the District Court as such a finding
was not made by the Delaware Superior Court or Delaware Supreme Court.
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beyond conviction”. (A251). Mr. Smack also advised that he would “respond in
writing” with more detail in relation to what indicted counts were in dispute. (A251).

In accordance with his representation during the oral argument, Mr. Smack
filed a letter with the Superior Court on November 18, 2016. (A258-59). In this
letter, Mr. Smack indicated that in light of the Superior Court ruling “that the burden
of proof, for purposes of considering aggravating facts/factors at sentencing, is a
minimum indicium of reliability, not a preponderance of the evidence”, Mr. Smack
was only contesting 7 non-convicted counts of the indictment. Mr. Smack further
indicated that even “under a minimum indicium of reliability there [was] insufficient
evidence for [the Superior Court] to find that [the 7 non-convicted counts were]
aggravating facts/factors for purposes of sentencing.”®® (A258-29). The factual
record makes it clear that Mr. Smack’s November 18, 2016 letter was not a
concession to a burden of proof less than a preponderance of the evidence and that
“the Superior Court could consider all the counts of the indictment under the minimal

indicia of reliability standard”. (A19-20; A258-59). Rather, Mr. Smack’s letter was

% See also A259 (““Thus, under a minimum indicium of reliability, there is
insufficient evidence for this Court to find that indicted Count 248 is an
aggravating fact/factor for determining Mr. Smack’s sentence.”); Id. (“As Mr.
Smack was not physically in possession of the .32 caliber firearm nor in
construction possession of the firearm, there is insufficient evidence under the
minimum indicium of reliability for this Court to find these indicted counts
admissible as aggravating facts/factors for determining Mr. Smack’s sentence.”).
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a direct and detailed response to the Superior Court’s question as to what facts were
still in contention in light of the Superior Court’s ruling that the applicable burden of
proof was a minimal indicia of reliability. (A237-46; A249; A258). Thus, the
District Court’s finding that Mr. Smack conceded that “the Superior Court consider
all the counts of the indictment under the minimal indicia of reliability standard” is
not supported by the factual record. (A19-20). What is supported by the factual
record is that Mr. Smack objected to the consideration by the Sentencing Judge for
sentencing purposes of the 74 indicted, but not convicted, counts of the indictment.
(A151-54; A155; A157-58; A161-62; A238-46; A249; A251; A258-59).
Additionally, contrary to the District Court’s holding, the sentencing record is
replete with disputed facts, not proven by a preponderance of the evidence, that were
relied upon by the sentencing judge. In his opening brief in support of his habeas
petition, Mr. Smack described how he argued during the June 22, 2016 hearing that
the evidence did not support the State’s characterization of Mr. Smack as a drug
kingpin and asserted that the State was ‘“sandbagging” Mr. Smack by making
argument that were “beyond the indictment.” (A155; A423-24; A439). Mr. Smack
also noted during the November 9, 2016 oral argument that he contested “the other
uncharged aspects, such as Mr. Price’s residence and what [was] found in Mr. Price’s

residence” as well as all “conduct beyond conviction.” (A251; A425). Moreover,
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after the oral argument, Mr. Smack submitted a letter to the Sentencing Court on
November 18, 2016 which specially identified the counts of the indictment that he
contested. (A258-59; A426; A439-40). In that letter, Mr. Smack expressly stated that
he would not contest “the Court’s consideration at sentencing under the minimal
indicium of reliability burden of proof” of 57 of the indicted counts that Mr. Smack
was not convicted of, but would contest 7 non-convicted counts of the indictment
which did not meet the erroneous “minimal indicia of reliability” burden of proof.
(A258-59).

Nevertheless, the Sentencing Court rejected Mr. Smack’s argument during the
November 23, 2016 sentencing hearing when it stated “we have had this discussion
and I have written in the opinion to you guys that there is sufficient indicia of
reliability to an indictment for me to, at least, consider the indicted counts.” (A257;
A268). Thus, the record is clear that facts not proven by a preponderance of the
evidence were resolved and relied upon by the Sentencing Judge at Mr. Smack’s
sentencing hearing and therefore, the District incorrectly concluded that no disputed

facts were presented and relied upon during Mr. Smack’s sentencing.
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CONCLUSION

WHEREFORE, Adrin Smack respectfully requests that this Honorable Court
overturn the District Court’s denial order and opinion and remand this case to the
District Court with instructions that the District Court grant Mr. Smack a writ of
habeas corpus directing the State of Delaware to conduct a new sentencing hearing
with Mr. Smack in which disputed facts raised at the sentencing hearing must be

proven by a preponderance of the evidence.

Respectfully Submitted,
/s/ Christopher S. Koyste
Christopher S. Koyste, Esquire (Del. No. 3107)
Law Office of Christopher S. Koyste, LL.C
709 Brandywine Boulevard
Wilmington, DE 19809
(302) 762-5195
Counsel for Adrin Smack

Dated: October 16, 2023
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COUNTERSTATEMENT OF APPELLATE AND
SUBJECT MATTER JURISDICTION

The district court had jurisdiction over this matter under 28 U.S.C. § 2254.
The district court entered a memorandum and order denying Appellant Adrin
Smack’s (““Smack™) petition for habeas corpus relief (“Habeas Petition”) on March
3,2023. A3-31.! This Court has jurisdiction over this Habeas Petition under 28
U.S.C. § 1291 and 28 U.S.C. § 2253(c)(1), as Smack appeals from a final order
denying habeas relief of the United States District Court for the District of Delaware

and has received a certificate of appealability from this Court (A32).

L“A#” refers to pages in Smack’s Appendix to the Opening Brief in this Case.
1
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COUNTERSTATEMENT OF THE ISSUES PRESENTED ON APPEAL

Whether the Delaware Supreme Court’s decision — “Here, Smack’s guilty plea
resulted in a sentencing range of two to seventy-six years. To fix the sentence within
that statutory range, the judge was entitled to consider all facts that had a minimal
indicia of reliability—including the intercepted text messages and phone
conversations that led to the seventy-seven charges of drug dealing brought against
Smack.” — was contrary to, or involved an unreasonable application of, clearly
established Federal law, as determined by the Supreme Court of the United States.

See Smack v. State,2017 WL 4548146, at *2 (Del. Oct. 11, 2017) (footnote omitted).
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RELATED CASES AND PROCEEDINGS

Appellees are unaware of any related proceedings in this matter.
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COUNTERSTATEMENT OF THE CASE
A. Factual Background?

On or around August 2014, an FBI Task Force began investigating a drug
trafficking organization known as the Sparrow Run Crew. “Evidence obtained
during the investigation indicate[d] that this organization [was] responsible for
distributing heroin and cocaine base to a wide network of distributors and sub-
distributors. The heroin [was] distributed by [Mr. Smack] in quantities ranging from
multiple bundles to multiple logs per transaction.” Law enforcement believed that
Mr. Smack and his Co-Defendant, Miktrell Spriggs, were ‘“co-leaders of the
organization and that they pool[ed] money to buy heroin and cocaine from source(s)

29

of supply.” The FBI Task Force’s investigation included the use of confidential
sources to conduct controlled purchases, as well as to enable law enforcement to
monitor phone calls between Mr. Smack and these confidential sources.

On April 10, 2015, Resident Judge Richard R. Cooch signed an order
authorizing law enforcement to intercept the wireless communications to and from
Mr. Smack’s cell phone. On April 18, 2015, a phone call between Mr. Smack and

his Co-Defendant, Al-Ghaniyy Price, was intercepted. During this call, Mr. Price

informed Mr. Smack that he was hiding something behind a radiator in Mr. Price’s

2 This recitation of facts is taken from Smack’s Opening Brief on direct appeal to
the Delaware Supreme Court (footnotes and citations to the record omitted). A290-
91.

4
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residence. In response, Mr. Smack advised Mr. Price to make sure that no one saw
him hide the object behind the radiator. Later on that day, law enforcement
intercepted a text message from Mr. Price to Mr. Smack advising that “Yo bro it’s
there.” A subsequent search of Mr. Price’s residence revealed a military style
tactical vest, $16,108, a loaded black Taurus .9-millimeter handgun, and 803 bundles
of heroin.
B. Procedural History

On May 26, 2015, a New Castle County grand jury returned a 261-count
indictment against multiple defendants, including the appellant, Adrin Smack. A54-
140. Smack was charged with seventy-one counts of Drug Dealing (16 Del. C. §
4752), one count of Giving a Firearm to a Person Prohibited (11 Del. C. § 1454),
one count of Possession of Marijuana (16 Del. C. § 4674), two counts of Conspiracy
Second Degree (11 Del. C. § 512), and five counts of Possession of a Firearm by a
Person Prohibited (“PFBPP”) under two different subsections (11 Del. C. § 1448
(a)(4) and (a)(9)). On March 31, 2016, Smack pleaded guilty to four counts of Drug
Dealing, one count of PFBPP, and one count of Conspiracy Second Degree. Smack
v. State, 2017 WL 4548146, at *1 (Del. Oct. 11, 2017). As part of the plea
agreement, the State agreed to limit its sentencing recommendation to no more than
fifteen years of unsuspended incarceration, and Smack agreed that he would request

no less than eight years of unsuspended incarceration. A141.
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At Smack’s June 22, 2016 sentencing hearing, the prosecutor recounted facts
underlying the charges in Smack’s indictment and noted that Smack asserted he was
not a “kingpin” in a drug dealing enterprise. A151-52. Smack disagreed with the
prosecutor’s characterization of him as a “kingpin,” argued that he was a “retail”
level drug dealer, and requested an evidentiary hearing to dispute the “kingpin”
characterization. A154-55. The Superior Court continued Smack’s sentencing to
allow him to develop his claim that he was entitled to an evidentiary hearing. A157-
58. After considering the submitted briefing and oral argument, the Superior Court,
on November 17, 2016, denied Smack’s request for an evidentiary hearing, finding
that Delaware Superior Court Criminal Rule 32(a) did not mandate an evidentiary
hearing. A255-57. The court determined “all ‘that [was] required [was] that the
court afford the defendant some opportunity to rebut the Government’s
allegations,””* and the prosecution was “not required to call witnesses to support its
contention that the Defendant was heavily involved in drug trade.” A256.

On November 23, 2017, the Superior Court sentenced Smack to an aggregate
of fourteen years of incarceration, followed by decreasing levels of supervision.
Smack, 2017 WL 4548146, at *1; A271-77. Smack appealed, and the Delaware

Supreme Court affirmed the judgment of the Superior Court on October 11, 2017.

3 A256 (quoting United States v. Sabhnani, 599 F.3d 215, 258 (2d Cir. 2010)
(internal quotations omitted)).
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Id. at *3. The United States Supreme Court denied Smack’s petition for writ of
certiorari on April 16, 2018. Smack v. Delaware, 138 S. Ct. 1548 (Apr. 16, 2018).

On April 16, 2019, Smack, through counsel, filed a Petition Under 28 U.S.C.
§ 2254 for a Writ of Habeas Corpus in the District Court for the District of Delaware.
A34; DEI1. On March 3, 2023, the District Court denied Smack’s petition. Smack
v. DelBalso, C.A. No. 19-691, 2023 WL 2351917 (D. Del. Mar. 3, 2023); A38. The
court declined to issue a certificate of appealability. A38.

On April 4, 2023, Smack filed an appeal from the District Court’s denial of
his Habeas Petition. On May 1, 2023, Smack filed an application for a certificate of
appealability and, on July 26, 2023, this Court granted a certificate of appealability
as to Smack’s claim that “the trial court deprived him of due process by relying on
disputed facts at sentencing without first finding those facts by a preponderance of
the evidence.” D.I. 9. On October 16, 2023, Smack, through appointed counsel,
filed his Opening Brief and Appendix.

C. Sentencing History

Plea Hearing

At Smack’s plea hearing on March 31, 2016, the state prosecutor recited the
six counts of the indictment to which Smack had agreed to plead guilty, and followed
by stating:

The parties are requesting a presentence investigation to prepare
for sentencing. However, there has been an agreement reached. Mr.

7
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Smack has agreed that he will request no less than eight years of
unsuspended Level V time. In turn, the State has agreed that it will cap
its recommendation of unsuspended Level V time to 15 years.

This agreement is based upon the early acceptance of
responsibility.

A144. After a thorough plea colloquy with Smack, the Superior Court judge found
the plea to be knowing, intelligent, and voluntary, and the judge adjudicated Smack
guilty of the counts listed in the plea agreement and to which Smack pleaded guilty.
A148. The court set sentencing for May 13, 2016. A148. That date was continued
to June 22, 2016, at Smack’s request. See A (Dkt. at 11).

Initial Sentencing Hearing, June 22, 2016

At the June 2016 sentencing hearing, the state prosecutor stated the results of
the plea hearing and proffered the following:

Your Honor, by way of background in this case, during the time
in which the FBI Task Force was intercepting Mr. Smack’s phone calls,
on April 18th, police intercepted a phone call between defendant and a
young man named Al-Ghaniyy Price. Price was just barely 18 years
old at the time of this call.

During the call, Price told Smack that he was hiding something
behind a radiator in his house. He told Smack that it would be in his
opening behind the radiator. Mr. Smack then counselled Price to make
sure that no one watched him hide the item.

Just a few minutes later, like a good soldier, Mr. Price then texted
Mr. Smack back and said, “Yo, Bro, it’s there.”

How would Mr. Smack, who lives on 4th Street in the City of
Wilmington, who lived there throughout this investigation, despite his
assertions now to this court that he was homeless — he lived there with

8
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Akia Harley (ph) and her mother and the children — how would he
transport his drugs from 4th Street to Sparrow Run and avoid detection?

As Your Honor knows, because the Court took the plea from his
sister, Tiffany Smack, he would have somebody else drive him,
somebody with no criminal history, who had no reason to be stopped
by the police.

Then, he would, because he’s undeniably smart, have someone
else within the community of Sparrow Run, hold on to his drugs and
guns, and so, the police searched the home of Al-Ghaniyy Price, which
was on Kemper Drive. A [f]ew blocks from there.

When police searched this house, this is what they found: A
military style tactical vest in a trash bag outside the back door of the
residence, $11,853 inside a shoe box. In a different shoe box, police
found $4,255. They also found a black Taurus .9-millimeter handgun,
loaded with one round in the chamber.

THE COURT: Was there any rounds in the clip?

[PROSECUTOR]: Yes, fully loaded; a silver .32-caliber
revolver.

Then, inside one duffle bag, police found 777 bundles of Heroin,
and Your Honor, as long as I [have] been doing drug cases, I’m really
bad at this math. That’s 10,101 bags of Heroin, which amounts to
151.515 grams of Heroin.

* * * * *

Inside yet another bag in this residence on Kemper Drive, police
found an additional 26 bundles. So an additional 328 bags.

DNA, of course, was run on those guns, and the result provided,
quote, “strong support that Mr. Smack was a contributor to the DNA on
the magazine of the Taurus.”
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Mr. Smack now tells this Court that he’s not a drug king pin, that
the police got the wrong guy. No one wants to be a drug king pin in
here, in this courtroom, in the walls in which Y our Honor is presiding.
No one wants —

THE COURT: Did he identify for the State the king pins, so to
speak?

[PROSECUTOR]: He gave a statement to the police where he
admitted to selling Marijuana only.

% % % % %

In court, instead of wanting to be identified as a drug king pin,
someone to afraid of, he wants to be identified as someone with a
difficult upbringing. He says that he’s homeless. The phone calls do
not support that. They simply do not. He lived on 4th Street. He lived
with his children. He traveled to Sparrow Run every day. It was like
his job.

A151-52. The State recited Smack’s criminal history, and then requested fifteen

years of unsuspended prison time, followed by three years of probation. A153-54.

After a discussion with Smack’s counsel, the prosecutor asked to make a

record about the materials the State had provided to Smack in discovery, including:
the search warrant for Kemper Drive; the return from this executed search warrant;
the DNA lab report regarding which of the guns seized from Kemper Drive included
and excluded Smack; and the availability of the two Chief Investigating Officers to
answer any questions about additional information regarding the items from Kemper

Drive, to which the officers had responded that they had no additional information.

10

A568



Case: 23-1600 Document: 24 Page: 16  Date Filed: 12/15/2023

Smack’s counsel, after some introductory remarks, explained why Smack was
not a kingpin and why the State had failed to establish his connection to Kemper
Drive and the evidence recovered from that location. A155. Then Smack
complained that he was sandbagged by the State’s presentation because it went
beyond the indictment. A155. The prosecutor responded:

There’s been nothing said this morning by the State that was not
included in the massive indictment that has been presented to this
Court. All of the drugs that were found in Kemper Drive were charged
to both Mr. Price and Mr. Smack, and I must correct the record that the
law 1n the State of Delaware, pursuant to Mayes v. State, 604 A.2d 839,
which Counsel advises me he is aware of, very clearly indicates that
this Court can consider the entire indictment at sentencing.

THE COURT: Is that correct?

[DEFENSE COUNSEL]: I am in agreement that we can
certainly consider the entire indictment at sentencing in a case such as
this, where we — where there’s a broad amount of arguments that the
State could be making, and the State could have insisted on a count on
which Mr. Smack is taking responsibility for all the items within that
residence.

I don’t think Mayes v. State stands for the principle that —
especially when items given to the defense, as part of discovery, doesn’t
necessarily mean that the State, at the time of the Sentencing Hearing,
is going to make an argument that the individual should be responsible
for that. Those are two different things.

But — and if what we need to do, Your Honor, is to have every
single phone call transcribed and to present it to the Court, I’ll need a

delay to present every bit of evidence so that Your Honor can see what
— the only evidence that we have here, retail sales.
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A156. The judge then allowed the parties to confer, but they could not reach an
agreement. A156-57. The court provided Smack an opportunity to make his
arguments in writing, specifically requiring Smack “to make all of the arguments
that are available to you in your first filing.” A157. Sentencing was rescheduled for
October 21, 2016. A158.

Post-hearing Briefing Regarding Sentencing

On August 15, 2016, Smack filed his Pre-Sentence Motion in Response to the
Court’s June 22, 2016 Order Regarding the Scope of Consideration at Mr. Smack’s
Sentencing Hearing (“Pre-Sentence Motion™). In that motion, Smack wrote: “[] Mr.
Smack does not contest the scope of what the court may consider at his sentencing
as it is readily apparent that the Court may even consider arguments of criminal
conduct beyond which Mr. Smack has entered a plea of guilty. However, what is at
issue is the burden of proof and whether direct testimony subject to cross
examination is needed if asserted facts could result in a significantly increased
sentence.” Al161. Smack asserted that the State was required to prove all factual
assertions by a preponderance of the evidence for consideration at sentencing
(A161), but then noted, “As such, the preponderance of the evidence standard must
be the standard of proof for disputed facts at a Delaware criminal sentencing
hearing.” (A162). Smack concluded: “Where the claims of factual conduct are such

that if the claims are believed that it could add a significant time to a sentence, due
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process requires that a defendant must be given the ability to cross examine a witness
who purports a disputed fact.” A162-63.

The State responded to Smack’s motion, citing to the Delaware Superior
Court Criminal Rule 32 and Mayes v. State, 604 A.2d 839 (Del. 1992), as the relevant
and controlling authority for the scope and consideration of information at
sentencing. See A166-70. The State’s response included as exhibits copies of the
search warrant for Kemper Drive and the Affidavit of Probable Cause and Order for
the wiretap of Smack’s phone. See A174-224. The State asserted that, under
Delaware law, Smack could dispute any factual assertions in the Presentence
Investigation Report (“PSI”) by alerting the court and presenting any information
regarding the inaccuracies if the court allows, or the court may elect not to consider
the challenged facts. A167. Moreover, the Delaware Supreme Court in Mayes
specifically held that “[t]o the extent that these allegations were contained in the
indictment, the sentencing court was clearly entitled to rely on them because the
indictment itself provides sufficient reliability to meet the constitutional standards.”
See A168 (quoting Mayes, 604 A.2d at 844).

Post-briefing Hearing

On November 9, 2016, the Superior Court conducted a hearing “solely to
determine what information [it] may or may not consider when imposing sentence

on Mr. Smack.” A229. Specifically, the court wanted the parties to address whether

13

A571



Case: 23-1600 Document: 24 Page: 19  Date Filed: 12/15/2023

the court could consider affidavits of probable cause and the application for the
wiretap as having sufficient indicia of reliability required for sentencing purposes.
A231.

The State asserted that the court could rely on those documents based on the
Delaware Supreme Court’s decision in Davenport v. State, 2016 WL 6156170 (Del.
Oct. 21, 2016), which cited to Mayes with approval. The Delaware Supreme Court,
in a footnote, noted:

Due process requires that information used in sentencing meet a

“minimal indicium of reliability beyond mere allegation’ standard,”

but the evidence that the Superior Court considered regarding

Davenport’s past domestic abuse of and violence toward Wilson was

sufficiently reliable. Mayes v. State, 604 A.2d 839, 840 (Del. 1992)

(quoting United States v. Baylin, 696 F.2d 1030, 1040 (3d Cir. 1982)).

The conduct the Superior Court cites in its sentencing statement was

supported by arrest warrants and affidavits, testimony from Wilson’s

son ([contained in a police report]), and police interview records with

other identified individuals in a position to personally observe Wilson’s

conduct and interactions with Davenport.

Davenport, 2016 WL 6156170, at *3 n.22 (citations to the record omitted).

In response, Smack argued that the minimum indicia of reliability standard
applied only to appellate review of sentences in Delaware, not to the burden of proof
at the sentencing itself. See A233-34. Smack contended that “if you stop and you
look at some of the words and you start to break down the individualized words of

Mayes, even though they’re not coming out and saying that it is a preponderance of

the evidence standard, I think, reading between the words, they are.” A234. When
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questioned by the judge on that point, Smack responded: “So to answer your
question, Your Honor, I would assert, most likely in most cases, the minimum
indicia of reliability would be the standard of proof.” A236. Smack limited that
remark by noting that Davenport did not challenge his sentence under the burden of
proof. A236.

The Superior Court found that the Delaware Supreme Court maintained that
the standard was minimum indicia of reliability. A237. Smack continued to argue
that the State had not provided him with sufficient information regarding the facts
beyond his conviction so he could challenge that information at sentencing. See
A243-46. The court asked the State to inform them as to what documentary proof
the State intended to rely upon at sentencing. A246-48. The State noted that Smack
had not pointed to any specific facts in dispute, making it difficult for the State to
determine what additional documents were required. A249-50. Smack’s counsel
responded, “Your Honor, I — being put on the spot, I can say this much: 1’d like to
be able to go through the indictment with Mr. Smack. My expectation is the — the
vast majority of any of the drug deals, which are small drug deals that are outlined
within the indictment, is something that Mr. Smack would take responsibility for. It
is the assertion of the other uncharged aspects, such as Mr. Price’s residence and

what is found in Mr. Price’s residence we dispute.” A251. The court reserved

decision. A252.
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Before the Superior Court issued its decision, the State sent the judge a letter
referencing Smack’s remarks limiting his dispute to what was recovered from Mr.
Price’s home. A254. Because Price, for the first time at his own sentencing, asserted
that he intended to sell the drugs found in his home, “the State will not ask the Court
to consider those drugs at sentencing.” A254.

On November 17, 2016, the Superior Court issued its decision on Smack’s
motion, holding: “(1) Defendant is not entitled to an evidentiary hearing and (2) the
court may consider matters so long as they are accompanied by a minimal indicia of
reliability.” A255. In light of the Superior Court’s decision, Smack asked the court
not to consider Counts 248-253 and Count 258 of the indictment, based on his review
of the police reports in which he contended that there was not enough evidence to
establish minimum indicia of reliability. A258-59.

Sentencing Hearing, November 23, 2016

At the November 2016 sentencing hearing, the prosecutor recited the relevant
terms of the plea agreement and listed the guidelines adopted by the Delaware
Sentencing Accountability Commission (“SENTAC”) for each of the charges to
which Smack pleaded guilty, noting that the State’s recommendation of a total of
fifteen years of incarceration for the charges listed in the plea agreement was within

those guidelines. A260-61. The court accepted the prosecutor’s offer to put Smack’s
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charges in context with other sentenced defendants charged in the same indictment.
A261.

Smack’s counsel then presented his arguments as to why the court should limit
Smack’s jail time to eight years. A261-64. Counsel specifically argued that Smack
was not a kingpin, instead portraying him as a retail drug dealer. A262. Counsel
reminded the court about Smack’s childhood hardships and his inability to find
gainful employment to support his children. A262. The judge noted that “I fully
believe that Mr. Smack probably came into this life with two strikes against him,
and he lives in an environment where it is difficult to succeed. But what I don’t
believe is that this gives him license to prey on other people and make their lives
even worse than his.” A262. Before having Smack speak directly to the judge, his
counsel closed his presentation by reminding the court that he had “outlined all of
the counts that we believed would meet the minimum indica of reliability standard.”
A264.

The court offered the State an opportunity to address Smack’s claim that he
was not a kingpin, to which the prosecutor responded:

Your Honor, I think if you can gather sufficient evidence to
charge 77 counts of drug dealing in two months of intercepted phone

calls, that would suggest that that is certainly a full-time job. And that

suggestion is backed up by all of the cases that Your Honor has

sentenced.

Your Honor has sentenced numerous people, not only for
purchasing drugs in this case, but in wrapping up all of their other cases.
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So, Your Honor actually is in such a unique position to have seen
individuals who were committing other crimes in order to feed their
drug habit, and has such a unique picture on the, sort of, global problem
that this was creating.

And the General Assembly has seen that to charge, to enable the
court to give higher minimum mandatories when there is a greater
quantity of drugs.

But, having seen those faces, Your Honor knows, and the State
knows, and certainly Mr. Smack ought to know, that when you are
directly supplying an addict, this is someone who becomes known to
you.

And, so, many of the problems that Your Honor heard about,
many of the mothers who came in with their children at sentencing,
many of the loved ones speaking of children who are affected by their
loved one’s heroin abuse are, certainly, people who maybe weren’t
known to Mr. Smack, but he knew them as people.

And, so, is there a statutory difference in the way that we treat
people who supply large quantities of heroin and profit the most? Yes.

But, there is something different about the act of supplying daily
heroin to a person with a family that is counting on them, as opposed to
showing up at a parking lot with a trunk full of heroin and dropping it
off as a distributor.

Yes, they are punished differently; absolutely.

Moving lots of weight and profiting in great amounts is certainly
something that the State sees as a significant problem.

But we can’t minimize seeing the same people again and again.

And, again, they are on the indictment, people who bought from
Mr. Smack.
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And, so, the State’s position is as it always has been. He is a
significant drug dealer.

A264-65.

In rebuttal, Smack’s counsel contended that “slightly more than one heroin
deal per day over a two month time period” was “not even a reasonably high-level
retail dealer.” A266. He maintained that the State provided “no support for this
theory that the retail drug dealer is considered a greater evil than the wholesale
individuals that are supplying them.” A267. Smack then addressed the court and
explained, “So, if the drug — I’'m not calling them up and telling them to come see
me. They come to the neighborhood, and I’m right there. So, this, like — basically,
I had to just make a way for me and my kids to live....” A267.

Ultimately, the judge expressed his reasoning for Smack’s sentence:

I fully understand Mr. Smack’s contentions and [his counsel’s]
contentions, essentially that, through no real fault of his own, Mr.
Smack lives in an environment where he has really no means of
supporting himself other than illegal conduct.

I can understand that.

I understand that Mr. Smack did not choose to be born into the
life in which he has lived.

But on the other side of the coin is, I think of all the victims of
his crime. And not only the people who purchased the drugs which he

sells, but also their loved ones and families.

I think about all of the lives he has destroyed.
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I think about the fact that he has willingly destroyed them
because it provides him with money.

And I believe that, in addition to the value of punishment, there
is also here a need to try to deter others from doing this. And, also,
frankly, I need to remove individuals from society who are going to
prey upon those who are weak and addicted to drugs.

I have to balance those.

The General Assembly has, in the large part, done that balancing
for me by specifying the realm of the sentences to be imposed.

A268-69. The judge then sentenced Smack to an aggregate of fourteen years of
incarceration, followed by eighteen months of probation. A269.
D. The Delaware Supreme Court’s Decision on Appeal

Smack appealed, alleging that the Superior Court violated his due process
rights by denying him an evidentiary hearing and applying the wrong burden of
proof. See A282-327. The Delaware Supreme Court disagreed: “Because this Court
has previously upheld the use of a minimal indicia of reliability standard to consider
evidence offered at a sentencing hearing, and due process does not require an
evidentiary hearing, we affirm the Superior Court’s decision.” A364; Smack v. State,
2017 WL 4548146, at *1 (Del. Oct. 11,2017). The court then explained its rationale
regarding the evidentiary standard at sentencing:

First, this Court settled the evidentiary standard in Mayes v.
State, holding that “in reviewing a sentence within statutory limits, this
Court will not find error of law or abuse of discretion unless it is clear

from the record below that a sentence has been imposed on the basis of
demonstrably false information or information lacking a minimal
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indicium of reliability.” Smack argues Mayes does not apply because
the standard was not contested. But the fact the standard was not at
issue is irrelevant—the Court explicitly stated the sentencing judge
“comported with due process by relying on information meeting the
‘minimal indicium of reliability beyond mere allegation’ standard.”
Subsequent cases rely on Mayes in applying this standard.

Smack relies on a series of federal cases where the court applied
a preponderance of the evidence standard to establish facts warranting
a sentence enhancement under the federal sentencing guidelines.
According to Smack, the same burden of proof should apply to the State
when it argued for a harsher sentence based on Smack’s status as a drug
kingpin. The federal cases, however, are inapposite. Under the federal
sentencing guidelines, the judge must find facts at sentencing using
evidentiary burdens because those factual determinations can cause an
increase in the sentencing ranges under the guidelines. Here, Smack’s
guilty plea resulted in a sentencing range of two to seventy-six years.
To fix the sentence within that statutory range, the judge was entitled to
consider all facts that had a minimal indicia of reliability—including
the intercepted text messages and phone conversations that led to the
seventy-seven charges of drug dealing brought against Smack. The
court could and did find from these facts that Smack was more than a
street-level drug dealer.

A366-67; Smack, 2017 WL 4548146, at *2 (cleaned up and footnotes omitted).

Petition for Writ of Certiorari

After the Delaware Supreme Court denied his claims, Smack sought to

challenge the state court by filing a petition for writ of certiorari in the United States
Supreme Court on January 9, 2018. A369-96. Smack asked the Supreme Court to
decide whether “the Due Process Clause of the Fourteenth Amendment to the United
States Constitution require[s] disputed facts presented at a sentencing hearing to be

proven by a preponderance of the evidence standard[.]” A370. In his petition,
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Smack argued, in relevant part: “Precedent of this Court all but expressly mandates
that aggravating sentencing facts must be proven by a preponderance of the evidence
under due process, but there is a need for this supposition to be conclusively stated,
so as to prevent the states’ inadvertent infringement of a criminal defendant’s due
process rights during sentencing.” A394.

On March 12, 2018, the State filed a brief in opposition, asserting that no
disputed facts were presented at the sentencing hearing. A402.

On April 16, 2018, the United States Supreme Court denied the petition for a
writ of certiorari. A410.
E. The District Court’s Denial of Smack’s Habeas Petition

In his Habeas Petition, Smack claimed that the state courts deprived him of
his due process rights by failing to require a preponderance of the evidence standard
regarding disputed facts at sentencing and that he was entitled to an evidentiary
hearing to challenge the contested facts. A420. The State Respondents argued, inter
alia, that Smack’s Habeas Petition should be denied because the state courts’
decisions were not contrary to, or an unreasonable application of, clearly established
federal law because his reliance on certain United States Supreme precedent was
misplaced. A487, A489. Respondents noted that the cases cited by Smack “stand
for the broad proposition that the Government need not establish disputed sentencing

facts used to enhance a sentencing range by more than a preponderance of the
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evidence to satisfy due process” and that “[n]one of the cases discuss the
admissibility of evidence standard where the facts are not disputed, nor what
standard of proof is required regarding disputed facts within the sentencing range.”
A487. Respondents contended that “[t]he common thread in each of the cases upon
which Smack relies is the presence of a state statutory or federal sentencing guideline
enhancement,” which Smack’s case did not involve. A490. Respondents also
asserted that the state courts’ rulings that denied Smack’s request for an evidentiary
hearing was meritless under the deferential standard contained in 28 U.S.C. §
2254(d), as “Smack has failed to offer any United States Supreme Court decision in
support of this claim, much less a clearly established rule of law.” A498.

In denying Smack’s habeas petition, the District Court found Smack’s reliance
on cases involving statutory enhancement provisions was misplaced, noting that:

even 1f the aforementioned cases could, or should, be viewed as

articulating a general proposition that state sentencing courts must

apply a preponderance of evidence standard when considering disputed

facts that will alter a sentencing range, they do not constitute clearly

established Supreme Court precedent mandating a preponderance of the

evidence standard in a state sentencing proceeding where the sentence

is within statutory limits and there is no statutory sentencing

enhancement.
A14; Smack, 2023 WL 2351917, at *5. In rejecting Smack’s arguments about the
absence of an evidentiary hearing, the District Court further concluded that

“Petitioner does not identify any Supreme Court precedent requiring a state court to

hold an evidentiary hearing in circumstances similar to this” and that his claim “does
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not warrant relief even if it were to consider Federal Rule of Criminal Procedure 32

as providing guidance in this situation.” Id. at *9.*

4+ Smack has since abandoned his due process claim regarding an evidentiary hearing.
24
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SUMMARY OF THE ARGUMENT

The United States Supreme Court has consistently held that “it is not an
unreasonable application of clearly established Federal law for a state court to
decline to apply a specific legal rule that has not been squarely established by [it].”
Knowles v. Mirzayance, 556 U.S. 111, 122 (2000). Smack failed to identify any
United States Supreme Court decision promulgating a rule that disputed facts raised
at a sentencing hearing must be proven by a preponderance of the evidence.
Therefore, to the extent Smack established that he disputed any facts relied upon by
the sentencing judge, the Delaware state courts’ application of the minimal indicia
of reliability standard does not warrant relief under 28 U.S.C. § 2254(d). See Carey
v. Musladin, 549 U.S. 70, 76-77 (2006) (noting that a lack of Supreme Court
holdings on a specific issue precludes finding that the state court decision on that

issue was contrary to or unreasonable application of clearly established federal law).
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ARGUMENT
I. Standard and Scope of Review

This Court’s review of the District Court’s decision is plenary because no
evidentiary hearing was held. Lewis v. Horn, 581 F.3d 92, 100 (3d Cir. 2009). Thus,
this Court reviews the Delaware courts’ decisions under “the same standard that the
District Court was required to apply,” namely, the Antiterrorism and Effective Death
Penalty Act of 1996 (“AEDPA”). Id. (quotation omitted).

AEDPA imposes a ‘“highly deferential standard for evaluating state-court
rulings” on habeas review, which “demands that state-court decisions be given the
benefit of the doubt.” Renico v. Lett, 559 U.S. 766, 773 (2010) (quotations omitted).
AEDPA’s “difficult to meet” standard, Harrington v. Richter, 562 U.S. 86, 102
(2011), establishes ‘““a substantially higher threshold for obtaining relief than de novo
review,” Renico, 559 U.S. at 773 (quotation omitted). Thus, AEDPA “reflects the
view that habeas corpus is a guard against extreme malfunctions in the state criminal
justice systems, not a substitute for ordinary error correction through appeal.”
Richter, 562 U.S. at 102-03 (quotation omitted).

AEDPA prohibits federal courts from granting habeas relief unless the state
court’s decision “was contrary to” federal law then clearly established in the
holdings of the United States Supreme Court, or “involved an unreasonable

application of” such law, or “was based on an unreasonable determination of the
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facts” in light of the record before the state court. 28 U.S.C. § 2254(d)(1), (2); see
Richter, 562 U.S. at 100 (citing Williams v. Taylor, 529 U.S. 362, 412 (2000)).

A state court decision is “contrary to” clearly established federal law if it
“applies a rule that contradicts the governing law set forth” in Supreme Court
precedent, Williams, 529 U.S. at 405, or if it “confronts a set of facts that are
materially indistinguishable from a decision of [the Supreme] Court and nevertheless
arrives at a result different” from that reached by the Supreme Court, id. at 406.

A state court decision is “an unreasonable application of” clearly established
federal law if it “correctly identifies the governing legal rule but applies it
unreasonably to the facts of a particular prisoner’s case.” Id. at 407-08. This Court
may not grant habeas relief merely because it believes that “the relevant state-court
decision applied clearly established federal law erroneously or incorrectly.” Renico,
559 U.S. at 773 (quotation omitted). “Rather, that application must be objectively
unreasonable.” Id. (quotation omitted). Thus, “even a strong case for relief does not
mean the state court’s contrary conclusion was unreasonable.” Richter, 562 U.S. at
102 (citation omitted).

A state court decision is based on “an unreasonable determination of the facts”

(144

only if the state court’s factual findings are “‘objectively unreasonable in light of the
evidence presented in the state-court proceeding.”” Miller-El v. Cockrell, 537 U.S.

322, 340 (2003) (quoting 28 U.S.C. § 2254(d)(2)). Moreover, the factual
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determinations of state trial and appellate courts are presumed to be correct. Duncan
v. Morton, 256 F.3d 189, 196 (3d Cir. 2001). This presumption applies to implicit
factual findings as well. Washington v. Sobina, 509 F.3d 613, 621 (3d Cir. 2007).
The petitioner bears the burden of “rebutting the presumption by ‘clear and
convincing evidence.”” Rice v. Collins, 546 U.S. 333,339 (2006) (quoting 28 U.S.C.
§ 2254(e)(1)).

The Court’s analysis under AEDPA first requires a determination of “what
arguments or theories supported or ... could have supported, the state court’s
decision.” Richter, 562 U.S. at 102. The Court must then “ask whether it is possible
fairminded jurists could disagree that those arguments or theories are inconsistent
with the holding in a prior decision of [the Supreme] Court.” Id. The Court may
only grant habeas relief if the petitioner demonstrates that the state court decision
“was so lacking in justification that there was an error well understood and
comprehended in existing law beyond any possibility for fairminded disagreement.”
Id. at 103.

II.  Clearly Established Law Governing Evidentiary Standard for Disputed
Facts at Sentencing

Smack asserts that McMillan v. Pennsylvania, 477 U.S. 79 (1986), Nichols v.
United States, 511 U.S. 738 (1994), United States v. Watts, 519 U.S. 148 (1997),
Townsend v. Burke, 334 U.S. 736 (1948), and United States v. Tucker, 404 U.S. 443

(1972), constitute the clearly established United States Supreme Court precedent
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governing the due process rights of defendants at sentencing, and that they establish
that due process requires disputed facts to be proven by a preponderance of the
evidence. O.B. at 17. Not so. In fact, Smack acknowledged in his petition for a
writ certiorari that the United States Supreme Court “has never explicitly articulated
the burden of proof to be applied to contested sentencing facts in a state sentencing
proceeding.” A386.

The cases that Smack asserts are controlling do not clearly provide the holding
he seeks. In McMillan, the Supreme Court held that a Pennsylvania statute allowing
for a five-year minimum statutory sentencing enhancement if the state proved a fact
(that defendant visibly possessed a firearm during the commission of a felony) by a
preponderance of the evidence satisfied due process. 477 U.S. at 91. In Nichols, the
Supreme Court held that a federal sentencing court could consider a defendant’s
previous uncounseled misdemeanor conviction when applying a sentencing
enhancement under the United States Sentencing Guidelines (“USSG™). 511 U.S. at
746-47. Likewise, in Watts, the Supreme Court held that a federal sentencing court
could consider conduct for which a defendant was acquitted to enhance their
sentence under the USSG, “so long as that conduct has been proved by a
preponderance of the evidence.” 519 U.S. at 158. Each of the cases upon which
Smack relies relates to a state statutory or federal sentencing guideline enhancement.

Smack’s case, however, did not involve a statutory sentencing enhancement
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provision. The prosecutor in Smack’s case was arguing in support of a sentence that
was within the statutory sentencing range, not an increase of it. See Smack, 2017
WL 4548146, at *2.

Notably, Smack argues that the Delaware Supreme Court’s decision was
contrary to clearly established federal law based not on what the United States
Supreme Court has held, but “for what it does not say.” O.B. at 21. Smack seeks
reversal because “the Supreme Court never suggested that an evidentiary burden of
proof less than a preponderance of the evidence would be sufficient.” O.B. at 21.
But AEDPA “requires federal habeas courts to deny relief that is contingent on a
rule of law not clearly established by United States Supreme Court precedent at the
time the state court conviction became final.” Williams, 529 U.S. at 380. Because
the holdings Smack asserts are controlling have all, to the extent they even address
the issue presented here, been made in the context of statutory sentencing provisions
where the evidence in dispute would change the sentencing range, the cases cannot
be construed as clearly established federal law controlling Smack’s claim in federal
habeas. See Carey, 549 U.S. at 76 (holding that the state court’s decision was not
contrary to or an unreasonable application of clearly established federal law where
“[1]n contrast to state-sponsored courtroom practices, the effect on a defendant’s fair-

trial rights of the spectator conduct ... is an open question in our jurisprudence.”);

see also Rosen v. Superintendent Mahanoy SCI, 972 F.3d 245, 261 (3d Cir. 2020)
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(denying habeas relief where petitioner failed to establish that state court’s
admissibility ruling was petitioner’s “credible argument about where the Supreme
Court should draw the line ... does not satisfy the deferential standard under
AEDPA” and noting that “[1]t is not enough that Rosen’s argument is persuasive; it
must be required by law and the state court’s contrary decision must not just be
incorrect, but unreasonable.”).

This Court has set out a two-step analysis under Section 2254(d):

whereby “federal habeas courts first ... identify whether the Supreme
Court has articulated a rule specific enough to trigger ‘contrary to’
review; and second, only if it has not, ... evaluate whether the state court
unreasonably applied the relevant body of precedent.” The plain
language of § 2254(d)(1) applies to “a decision that was contrary to, or
involved an unreasonable application of, clearly established Federal
law”—applying the latter to both the “contrary to” and “unreasonable
application” prongs of § 2254(d)(1).

* * * * *

“Clearly established” Supreme Court law “refers to the holdings, as
opposed to the dicta, of [the Supreme] Court’s decisions as of the time
of the relevant state-court decision.” Furthermore, in determining what
is “clearly established,” Supreme Court decisions cannot be viewed “at
a broad level of generality,” but instead must be viewed on a “case-
specific level.” The “clearly established Federal law” provision
requires Supreme Court decisions to be viewed through a “sharply
focused lens.”

Rosen, 972 F.3d at 253 (citing, inter alia, Williams, 529 U.S. at 412; Matteo v.
Superintendent, SCI Albion, 171 F.3d 877, 888 (3d Cir. 1999); Fischetti v. Johnson,
384 F.3d 140, 148 (3d Cir. 2004)); accord House v. Hatch, 527 F.3d 1010, 1015

(10th Cir. 2008) (“Supreme Court holdings — the exclusive touchstone for clearly
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established federal law — must be construed narrowly and consist only of something
akin to on-point holdings.”).
The District Court’s analysis is consistent with this Court’s framework:

The Supreme Court has consistently held that “it is not an
unreasonable application of clearly established Federal law for a state
court to decline to apply a specific legal rule that has not been squarely
established by [it].” Knowles v. Mirzayance, 556 U.S. 111, 122 (2000).
Therefore, the Delaware state courts’ refusal to apply a preponderance
of the evidence standard during Petitioner’s sentencing, and its
application of the of the minimal indicia of reliability standard, does
not, on its own, warrant relief under § 2254(d). See Carey v. Musladin,
549 U.S. 70, 76-77 (2006) (noting that a lack of Supreme Court
holdings on a specific issue precludes finding that the state court
decision on that issue was contrary to or unreasonable application of
clearly established federal law).

See A14-15; Smack, 2023 WL 2351917, at *4 (footnote omitted).

Unlike the cases upon which he relies, Smack’s case did not involve a
statutory sentencing enhancement provision. The prosecutor in Smack’s case was
arguing in support of a sentence that was within the statutory sentencing range, not
an increase of it. See Smack, 2017 WL 4548146, at *2. As the Delaware Supreme
Court found:

Under the federal sentencing guidelines, the judge must find facts at
sentencing using evidentiary burdens because those factual
determinations can cause an increase in the sentencing ranges under the
guidelines. Here, Smack’s guilty plea resulted in a sentencing range of
two to seventy-six years. To fix the sentence within that statutory
range, the judge was entitled to consider all facts that had a minimal
indicia of reliability—including the intercepted text messages and
phone conversations that led to the seventy-seven charges of drug
dealing brought against Smack.
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Id. (internal citations omitted) (emphasis in original).

The Delaware Supreme Court properly found that the federal cases cited by
Smack were inapplicable. Moreover, when making factual findings for sentencing
purposes, federal circuit courts have also generally held that a district court “may
consider any information which bears sufficient indicia of reliability to support its
probable accuracy.” United States v. Zuniga, 720 F.3d 587, 590 (5th Cir. 2013)
(citing United States. v. Harris, 702 F.3d 226, 230 (5th Cir. 2012)). The USSG
permit the sentencing court to consider certain evidence “so long as such evidence
has sufficient or minimally adequate indicia of reliability and the defendant has an
opportunity to rebut such evidence that he perceives is erroneous.” United States v.
Christman, 509 F.3d 299, 305 (6th Cir. 2007) (citing United States v. Moncivais,
492 F.3d 652, 658 (6th Cir. 2007)). See also United States v. Gibson, 816 Fed. Appx.
698, 703 (3d Cir. 2020) (“Because the Federal Rules of Evidence do not apply in
sentencing proceedings, however, hearsay evidence need only have minimal indicia
of reliability to be considered. United States v. Robinson, 482 F.3d 244, 246 (3d Cir.
2007). The District Court could certainly have found such minimal indicia of
reliability satisfied by Probation Officer McVay’s account of her call to the
Magisterial Judge’s chambers.”).

Similarly, under Delaware law, “a defendant has no legal or constitutional

right to appeal a statutorily authorized sentence simply because it does not conform
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to the sentencing guidelines established by the Sentencing Accountability
Commission.” Mayes, 604 A.2d at 845; accord Morris v. State, 2014 WL 641988,
at *1 (Del. Feb. 6, 2014).
interpreting State law, this Court is bound by that interpretation. See Bradshaw v.

Richey, 546 U.S. 74, 76 (2005) (“[A] state court’s interpretation of state law ... binds
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a federal court sitting in habeas corpus.”).

I11.

Smack’s Sentencing Complied With the Due Process Clause of the

Fourteenth Amendment.
As the United States Supreme Court has explained:

We should be clear that nothing in this history suggests that it is
impermissible for judges to exercise discretion-taking into
consideration various factors relating both to offense and offender-in
imposing a judgment within the range prescribed by statute. We have
often noted that judges in this country have long exercised discretion of
this nature in imposing sentence within statutory limits in the individual
case. See, e.g., Williams v. New York, 337 U.S. 241, 246 (1949)
(“[BJoth before and since the American colonies became a nation,
courts in this country and in England practiced a policy under which a
sentencing judge could exercise a wide discretion in the sources and
types of evidence used to assist him in determining the kind and extent
of punishment to be imposed within limits fixed by law > (emphasis
added)). As in Williams, our periodic recognition of judges’ broad
discretion in sentencing-since the 19th-century shift in this country
from statutes providing fixed-term sentences to those providing judges
discretion within a permissible range, Note, The Admissibility of
Character Evidence in Determining Sentence, 9 U. Chi. L.Rev. 715
(1942)-has been regularly accompanied by the qualification that that
discretion was bound by the range of sentencing options prescribed by
the legislature. See, e.g., United States v. Tucker, 404 U.S. 443, 447
(1972) (agreeing that “[t]he Government is also on solid ground in
asserting that a sentence imposed by a federal district judge, if within
statutory limits, is generally not subject to review” (emphasis added));
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Williams, 337 U.S., at 246, 247 (explaining that, in contrast to the guilt
stage of trial, the judge’s task in sentencing is to determine, “within
fixed statutory or constitutional limits[,] the type and extent of
punishment after the issue of guilt” has been resolved).

Apprendi v. New Jersey, 530 U.S. 466, 481-82 (2000). And the District Court also
properly noted the parameters of due process rights in sentencing;:

Sentencing courts have long “exercise[d] a wide discretion in the
sources and types of evidence used to assist [them] in determining the
kind and extent of punishment to be imposed within limits fixed by
law.” Williams v. New York, 337 U.S. 241, 246 (1949); see Witte v.
United States, 515 U.S. 389, 399-401 (1995) (noting that the Due
Process Clause does not provide convicted defendants at sentencing the
same constitutional protections afforded to defendants at a criminal
trial). Nevertheless, a sentencing court violates a defendant's right to
due process if it bases a defendant's sentence on information that is
materially false and if the defendant was not given notice and an
opportunity to contest the facts upon which the sentencing court relied
in imposing the sentence. See United States v. Tucker, 404 U.S. 443,
447 (1972) (finding a due process violation when the “sentence [was]
founded at least in part upon misinformation of constitutional
magnitude.”); Townsend v. Burke, 334 U.S. 736, 741 (1948) (finding
that the sentencing proceedings violated due process due to ‘“the
careless or designed pronouncement of sentence on a foundation so
extensively and materially false, which the prisoner had no opportunity
to correct by the services which counsel would provide.”). In order to
prevail on a claim that a sentence Sentencing courts have long
“exercise[d] a wide discretion in the sources and types of evidence used
to assist [them] in determining the kind and extent of punishment to be
imposed within limits fixed by law.” Williams v. New York, 337 U.S.
241, 246 (1949); see Witte v. United States, 515 U.S. 389, 399-401
(1995) (noting that the Due Process Clause does not provide convicted
defendants at sentencing the same constitutional protections afforded to
defendants at a criminal trial). Nevertheless, a sentencing court violates
a defendant’s right to due process if it bases a defendant’s sentence on
information that is materially false and if the defendant was not given
notice and an opportunity to contest the facts upon which the sentencing
court relied in imposing the sentence. See United States v. Tucker, 404
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U.S. 443, 447 (1972) (finding a due process violation when the
“sentence [was] founded at least in part upon misinformation of
constitutional magnitude.”); Townsend v. Burke, 334 U.S. 736, 741
(1948) (finding that the sentencing proceedings violated due process
due to “the careless or designed pronouncement of sentence on a
foundation so extensively and materially false, which the prisoner had
no opportunity to correct by the services which counsel would
provide.”). In order to prevail on a claim that a sentence was based on
materially false information or on a material misapprehension of fact, a
defendant must demonstrate that the information before the sentencing
court was materially false and that the court relied on the false
information when imposing the sentence. See Tucker, 404 U.S. at 447.
was based on materially false information or on a material
misapprehension of fact, a defendant must demonstrate that the
information before the sentencing court was materially false and that
the court relied on the false information when imposing the sentence.
See Tucker, 404 U.S. at 447.

A15-16; Smack, 2023 WL 2351917, at *6.

Smack was charged with seventy-seven counts of Drug Dealing and pleaded
guilty to four counts of Drug Dealing, a weapons charge and conspiracy. He did not
contest the facts underlying the indictment or the charges to which he pled guilty.
Indeed, Smack never contested that he was a drug dealer. In pleading guilty to the
Drug Dealing counts, Smack acknowledged that he either possessed, with the intent
to deliver, or delivered, various quantities of heroin on separate occasions. A146-
49. At his original aborted sentencing hearing, the State informed the court that
Smack was someone who had been “known to the police for a long time,” that many
people had purchased drugs from Smack, that Smack could be heard on the phone

telling people to be mindful of police and undercover cars, and that with Smack’s
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history and the quantity of money and drugs in his possession he deserved fifteen
years of incarceration. A152-53. Smack described his drug dealing activity as that
of a “small-time retail Heroin salesman.” A155. Smack again acknowledged that
he was a “retail drug dealer” at his second sentencing hearing. A262. The prosecutor
and Smack both described his criminal activity as the sale of heroin to individual
addicts. Smack simply takes umbrage at the prosecutor’s use of the term “kingpin”
at the initial sentencing hearing, preferring the term “retail drug dealer.” A262.
Moreover, to the extent Smack complained about the drug charges related to Price’s
residence, the prosecutor specifically informed the court ahead of the second
sentencing hearing not to consider the drugs found at Price’s home. A254. Smack’s
disagreement with the prosecutor’s characterization of his conduct does not amount
to a “disputed fact” upon which the Superior Court relied to apply a statutory or
guideline-based sentencing enhancement.

Smack’s claim of disputed facts was a moving target in state court. He
objected to the sentencing court’s reliance on the indictment other than the counts to
which he entered a guilty plea, but he later acknowledged that he would likely accept
responsibility on the majority of the indicted counts. A251. Smack appeared to
contend that the State was required to provide additional evidence regarding each
and every count, which the State did in fact do. The State proffered the affidavit of

probable cause for the search warrant and the application for the wiretap.
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Significantly, beyond his claims about the drugs in Price’s home, Smack has not
alleged that any of the documents provided to the sentencing judge included any
materially false or inaccurate information. As the prosecutor noted at the second
sentencing, the judge had personally sentenced other defendants included in the
same indictment and thus was familiar with evidence in the case.

Smack had ample opportunity to review the evidence and the PSI, and he
heard the prosecutor’s initial remarks at the first sentencing hearing. The Superior
Court judge gave Smack the opportunity to review the evidence and to make written
and oral arguments. Smack did not point to any misinformation in the PSI, but he
challenged only the prosecutor’s assertion that he was a kingpin and that the drugs
at Kemper Drive could be attributed to him. The prosecutor made neither assertion
at the second and final sentencing hearing. Indeed, the prosecutor and Smack both
argued that he was a retail drug salesman. Smack cannot point to any lack of process
or resulting prejudice. The judge sentenced Smack well within the sentencing range
agreed upon by the State and Smack in the plea agreement, which was also well

below the statutory maximum.
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CONCLUSION
For the reasons set forth above, Appellees respectfully request that this Court

affirm the District Court’s decision below.

Respectfully submitted,

/s/ Elizabeth R. McFarlan
Elizabeth R. McFarlan, I.D. No. 3759
Deputy Attorney General

Delaware Department of Justice
820 North French Street
Wilmington, Delaware 19801
(302) 577.8500
elizabeth.mcfarlan@delaware.gov

Counsel for Appellees

December 15, 2023
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ARGUMENT

I. The United States Supreme Court clearly established that to comply with
United States Constitution, due process requires disputed facts relied upon
to sentence a defendant be proven by a preponderance of the evidence.
A. Due process mandates that disputed facts relied upon by the

sentencing judge must be proven by a preponderance of the
evidence.

Although the United States Supreme Court clearly established in McMillan v.
Pennsylvania, Nichols v. United States, and United States v. Watts that due process
requires disputed sentencing facts to be proven by a preponderance of the evidence,'
the Respondents continue to erroneously assert that the holdings in these cases do not
apply to Mr. Smack because Mr. Smack’s case did not involve state statutory or
federal sentencing guideline enhancement.”” The fact that Mr. Smack’s case did not
involve a statutory or federal sentencing guideline enhancement is irrelevant as the
Supreme Court’s holdings in McMillan, Nichols, and Watts were premised on what

is the burden of proof for disputed fact that is relied upon by a sentencing court in

order to meet the Due Process Clause of either the Fifth or Fourteenth Amendment.®

"' United States v. Watts, 519 U.S. 148, 156-57 (1997); Nichols v. United
States, 511 U.S. 738, 747-49 (1994); McMillan v. Pennsylvania, 477 U.S. 79, 84-
87, 91-93 (1986).

> Respondents’ December 15, 2023 Answering Brief at 29, 30, hereinafter
cited as “Answer at _.”

> Watts, 519 U.S. at 156-57; Nichols, 511 U.S. at 747-49; McMillan, 477
U.S. at 84-87, 91-93.
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As noted in the Opening Brief,* the United States Supreme Court in McMillan
held that Pennsylvania’s Mandatory Minimum Sentencing Act complied with the Due
Process Clause of the Fourteenth Amendment as the Pennsylvania statute required the
contested sentencing fact of being visibly in possession of a firearm at the time of the
offense to be proven by a preponderance of the evidence.” The United States
Supreme Court in McMillan noted:

Like the court below, we have little difficulty concluding that in this

case the preponderance standard satisfies due process. Indeed, it would

be extraordinary if the Due Process Clause as understood in Patterson

plainly sanctioned Pennsylvania’s scheme, while the same Clause

explained in some other line of less clearly relevant cases imposed more
stringent requirements. There is, after all, only one Due Process Clause

in the Fourteenth Amendment.°

Similarly, in United States v. Watts, the Supreme Court held that acquitted
conduct, which the petitioner asserted could never serve as a basis for a sentencing
enhancement, could be used as a sentencing enhancement under the United States
Sentencing Guidelines so long as the acquitted conduct had been proven by a

preponderance of the evidence.” In support of this holding, the Supreme Court

expressly cited to its prior decision in McMillan where the Court “held that the

* Mr. Smack’s October 16, 2013 Opening Brief at 18-19, hereinafter cited as
“Opening at _.”

>McMillan, 477 U.S. at 81, 84-87, 89-93.

°1d. at 91.

7 Opening at 20-22 (citing Watts, 519 U.S. 149, 154, 155-57).

2-
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application of the preponderance standard at sentencing generally satisfies due
process.”®

Furthermore, in Nichols, the Supreme Court ruled that “consistent[] with due
process, petitioner in the present case could have been sentenced more severely based
simply on evidence of the underlying conduct that gave rise to the previous DUI
offense. And the state need prove such conduct only by a preponderance of the
evidence.”® As such, the Court held “consistent with the Sixth and Fourteenth
Amendments of the Constitution, that an uncounseled misdemeanor conviction . . .
is also valid when used to enhancement punishment at a subsequent conviction.”"

In each of the above cases, the United States Supreme Court held that the Due
Process Clause was satisfied when the disputed sentencing facts were proven by a
preponderance of the evidence.!' At no point did the United States Supreme Court
condition the applicability of the Due Process Clause and what is required under the

Due Process Clause at a sentencing hearing on the presence of a statutory or federal

sentencing guideline enhancement.'” Thus, contrary to the Respondents erroneous

8 Watts, 519 U.S. at 156.

 Opening at 19-20 (Nichols, 511 U.S. at 748).

' Nichols, 511 U.S. at 748-49.

" Warts, 519 U.S. at 156-57; Nichols, 511 U.S. at 747-49; McMillan, 477
U.S. at 84-87, 91-93.

2 Watts, 519 U.S. at 156 (citing Nichols, 511 U.S. at 747-48; Dowling v.
United States, 493 U.S. 342, 349 (1990); McMillan, 477 U.S. at 91-92; U.S.S.G. §

3
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assertion, the United States Supreme Court’s decision in McMillan, Nichols, and
Watts clearly establish the pertinent federal constitutional law applicable to Mr.
Smack’s case and that is that the Due Process Clause of the Fourteenth Amendment
required contested sentencing facts to be proven by a preponderance of the
evidence."

Similarly, the Respondents assertion that McMillan, Nichols, and Watts do not
constitute the applicable clearly established federal law because, unlike in Mr.
Smack’s case, those cases were decided “in the context of statutory sentencing
provisions where the evidence in dispute would change the sentencing range”, has no
merit. Again, the Respondents’ argument simply disregards the fact that the Supreme

Court’s holdings in McMillan, Nichols, and Watts are based upon what 1s required

6A1.3, cmt) (“For the reasons, ‘an acquittal in a criminal case does not preclude
the Government from relitigating an issue when it is presented in a subsequent
action governed by a lower standard of proof.” The Guidelines state that it is
‘appropriate’ that facts relevant to sentencing be proved by a preponderance of the
evidence, and we have held that application of the preponderance standard at
sentencing generally satisfies due process.”); Nichols, 511 U.S. at 748 (citing
McMillan, 477 U.S. at 91) (“Thus, consistently with due process, petitioner in the
present case could have been sentenced more severely based simply on evidence
of the underlying conduct that gave rise to the previous DUI offense. And the
state need prove such conduct only by a preponderance of the evidence.”);
McMillan, 477 U.S. at 91 (“Like the court below, we have little difficulty
concluding that in this case the preponderance standard satisfies due process.”).

B Watts, 519 U.S. at 156-57; Nichols, 511 U.S. at 747-49; McMillan, 477
U.S. at 84-87, 91-93.
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under the Due Process Clause, not whether or not the disputed facts would result in
a different sentencing range,'* and for this reason the argument is meritless.
Additionally, the Respondents citation to Carey v. Musladin, 549 U.S. 70
(2006) and Rosen v. Superintendent Mahanoy SCI, 972 F.3d 245 (3d Cir. 2020) do
not save their argument. Unlike in Carey and Rosen where “the absence of Supreme
Court precedent . . . [was] fatal to” the petitioner’s habeas claim,'> Mr. Smack has
expressly identified the applicable United States Supreme Court case law (i.e. the

clearly established federal law) and described those cases applicability to Mr.

* Wartts, 519 U.S. at 156 (citing Nichols, 511 U.S. at 747-48; Dowling, 493
U.S. at 349; McMillan, 477 U.S. at 91-92; U.S.S.G. § 6A1.3, cmt) (“For the
reasons, ‘an acquittal in a criminal case does not preclude the Government from
relitigating an issue when it is presented in a subsequent action governed by a
lower standard of proof.” The Guidelines state that it is ‘appropriate’ that facts
relevant to sentencing be proved by a preponderance of the evidence, and we have
held that application of the preponderance standard at sentencing generally
satisfies due process.”); Nichols, 511 U.S. at 748 (citing McMillan, 477 U.S. at 91)
(“Thus, consistently with due process, petitioner in the present case could have
been sentenced more severely based simply on evidence of the underlying conduct
that gave rise to the previous DUI offense. And the state need prove such conduct
only by a preponderance of the evidence.”); McMillan, 477 U.S. at 91 (“Like the
court below, we have little difficulty concluding that in this case the
preponderance standard satisfies due process.”).

5972 F.3d at 258 (“Given the limitations of AEDPA, the absence of
Supreme Court precedent addressing the use of compelled statements given to the
government's mental health expert as impeachment evidence is fatal to Rosen's
claim here.”); 549 U.S. at 76-77 (“Given the lack of holdings from this Court
regarding the potentially prejudicial effect of spectators courtroom conduct of the

kind involved here, it cannot be said that the state court "unreasonabl[y] appli[ed]
clearly established Federal law." § 2254(d)(1).”).

-5-
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Smack’s state sentencing proceedings. As such, the Respondents reliance on Carey
and Rosen is misplaced and their assertion that McMillan, Nichols, and Watts do not
constitute the clearly established federal law because the disputed facts would not
have changed the applicable sentencing range is without merit.

The Respondents also attempt to persuade this Court that Mr. Smack’s
argument that McMillan, Nichols, and Warts constitute the applicable clearly
established federal law is based on unspoken dicta by quoting and taking out-of-
context specific portions of the Opening Brief.'® In his Opening Brief,'” Mr. Smack
described the significance of the Warts opinion and how the facts of Warts parallel’s
Mr. Smack’s situation due to the Sentencing Court considering the 74 non-convicted
counts of the indictment. Specifically, Mr. Smack asserted:

The Supreme Court’s holding in Warts is significant not only for what

it says, but also for what it does not say. While the Supreme Court

acknowledged that a standard of proof less stringent than beyond a

reasonable doubt was permissible, the Court left open the possibility that

1n some circumstances, a burden of proof stronger than a preponderance

of the evidence, such as clear and convincing evidentiary standard may
be required. However, the Supreme Court never suggested that an

' Answer at 30 (citing Opening at 21) (“Notably, Smack argues that the
Delaware Supreme Court decision was contrary to clearly established federal law
based not on what the United States Supreme Court has held but ‘for what it does
not say.””); Id. (citing Opening at 21) (““Smack seeks reversal because ‘the
Supreme Court never suggested that an evidentiary burden of proof less than a
preponderance of the evidence would be sufficient.””).

7 Opening at 21-22.

-6-
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evidentiary burden less than a preponderance of the evidence would be
sufficient. Accordingly, the Watts decision makes it clear that a
sentencing court’s consideration of acquitted conduct when imposing a
harsher sentence is constitutional in most instances so long as that
conduct has been proven by at least a preponderance of the evidence.
Mr. Smack’s situation is a parallel to Watts in that non-convicted
conduct, the 74 counts of the indictment not pled guilty to, was
considered by the Sentencing Judge based upon the erroneous minimal
indicia of reliability standard."®

As demonstrated above and contrary to the Respondents assertion, Mr. Smack’s
argument that McMillan, Nichols, and Watts constitutes the clearly established federal
law applicable to Mr. Smack’s case is not based upon some unspoken dicta as the
Respondents would have this Court believe. Itis based on the United States Supreme

Court’s express wording as to what is required by the Due Process Clause.' Thus,

'® Opening at 21-22 (emphasis added) (citing Watts, 519 U.S. at 155-56,
157).

" Opening at 17-23; Watts, 519 U.S. at 156 (citing Nichols, 511 U.S. at 747-
48; Dowling, 493 U.S. at 349; McMillan, 477 U.S. at 91-92; U.S.S.G. § 6A1.3,
cmt) (“For the reasons, ‘an acquittal in a criminal case does not preclude the
Government from relitigating an issue when it is presented in a subsequent action
governed by a lower standard of proof.” The Guidelines state that it is
‘appropriate’ that facts relevant to sentencing be proved by a preponderance of the
evidence, and we have held that application of the preponderance standard at
sentencing generally satisfies due process.”); Nichols, 511 U.S. at 748 (citing
McMillan, 477 U.S. at 91) (“Thus, consistently with due process, petitioner in the
present case could have been sentenced more severely based simply on evidence
of the underlying conduct that gave rise to the previous DUI offense. And the
state need prove such conduct only by a preponderance of the evidence.”);
McMillan, 477 U.S. at 91 (“Like the court below, we have little difficulty
concluding that in this case the preponderance standard satisfies due process.”).

-
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the Respondents argument is incorrect and mertiless.

B. 1Itis irrelevant what Mr. Smack argued in his cert petition to the
United States Supreme Court.

In support of their argument that McMillan, Nichols, and Watts do not
constitute clearly established federal law, the Respondents note that “Smack
acknowledged in his petition for writ of certiorari to the United State Supreme Court
“has never explicitly articulated the burden of proof to be applied to contested
sentencing facts in a state sentencing hearing.” Answer at 29 (citing A386). This
argument is without merit.

Inraising such an argument, the Respondents hope that this Court will consider
as relevant and part of the record a document that is not relevant to the current
proceedings. The United States Supreme Court in Cullen v. Pinholster made it
explicitly clear “that review under § 2254(d)(1) is limited to the record that was
before the state court that adjudicated the claim on the merits.”?® In reaching this
conclusion, the Supreme Court reasoned:

Section 2254(d)(1) refers, in the past tense, to a state-court adjudication

that “resulted in” a decision that was contrary to, or “involved” an

unreasonable application of, established law. This backward-looking

language requires an examination of the state-court decision at the time

it was made. It follows that the record under review is limited to the
record 1n existence at that same time — i.e., the record before the state

2 Cullen v. Pinholster, 563 U.S. 170, 181 (2011).
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court.”

The alternative argument raised by Mr. Smack in his cert petition* before the
United States Supreme Court was not an argument raised by Mr. Smack to the
Delaware State Courts.” Mr. Smack’s alternative cert petition argument was not part
of the state court record “in existence at” the time “of the state-court decision”.**
Thus, any arguments presented by Mr. Smack in the cert petition are not within this
Court’s scope of review and cannot be considered by this Court. Therefore, contrary
to the Respondents assertion, Mr. Smack’s alternative argument presented to the
United States Supreme Court in his cert petition is not relevant to this Court
determination of whether the District Court erred when it denied Mr. Smack’s habeas
petition.”

C. The Respondents erroneously conflate the standard for evidence to

be admitted at sentencing and the burden of proof standard for
resolving disputed facts presented during a state sentencing hearing.

Additionally, in trying to support its argument that McMillan, Nichols, and

Watts do not constitute the applicable clearly established federal law in relation to the

*'Id. at 181-82 (emphasis added).

# Sup. Ct. R. 10 (“Review on a writ of certiorari is not a matter of right, but
of judicial discretion. A petition for a writ of certiorari will be granted only for
compelling reasons.”).

» Compare A161-62, A226, A301-11, A353-58 with A386.

* Cullen, 563 U.S. at 182.

> Id. at 181-82.
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burden of proof for disputed facts relied upon by a sentencing court, the Respondents
cite to language from a series of cases that address the evidentiary standard for the
admissibility of disputed facts presented during a sentencing hearing.?® In doing so,
the Respondents are making the same mistake that the Delaware State Courts and the
District Court made by conflating and misunderstanding the standard for evidence to
be admitted at sentencing with the burden of proof standard for resolving disputed
facts presented during a state sentencing hearing.

However, only the burden of proof for resolving disputed facts when
determining a defendant’s ultimate sentence is relevant to this case. As such, the
Respondents’ cited cases do not conflict with Mr. Smack’s argument and the United
States Supreme Court’s holdings in McMillan, Nichols, and Watts as the cited case
quote language from the Federal Sentencing Guidelines and case law that disputed
facts that are based on probably accurate information are admissible and can be

considered for sentencing purposes.”’ It also cannot go unnoticed that the

% Answer at 33 (citing United States v. Gibson, 816 Fed. Appx. 698, 703
(3d Cir. 2020); United States v. Zuniga, 720 F.3d 587, 590 (5th Cir. 2013); United
States. v. Harris, 702 F.3d 226, 230 (5th Cir. 2012); United States v. Christman,
509 F.3d 299, 305 (6th Cir. 2007); United States v. Moncivais, 492 F.3d 652, 658
(6th Cir. 2007); United States v. Robinson, 482 F.3d 244, 246 (3d Cir. 2007))

7 Gibson, 816 Fed. Appx. At 703 (citing Robinson, 482 F.3d at 246)
(“Because the Federal Rules of Evidence do not apply in sentencing proceedings,
however, hearsay evidence need only have minimal indicia of reliability to be

considered.”); Zuniga, 720 F.3d at 590 (“When making factual findings for
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Respondents’ cited case of United States v. Harris expressly notes that “the
constitutional due process requirement [is] that ‘sentencing facts must be established
by a preponderance of the evidence.””” In any event, the Respondents can not
change the fact that federal case law is consistent with the guidelines and in particular
the commentary note of U.S.S.G. § 6A1.3 which has read for well over a decade that
“[t]he Commission believes that use of a preponderance of the evidence standard is
appropriate to meet due process requirements and policy concerns in resolving
disputes regarding application of the guidelines to the facts of a case.”® Thus, the
Respondents cited case law addressing the admissibility standard for disputed facts

presented at a sentencing hearing are not in opposition of Mr. Smack’s argument that

sentencing purposes, a district court ‘may consider any information which bears
sufficient indicia of reliability to supports its probable accuracy.’”); Harris, 702
F.3d at 230 (quoting United States v. Johnson, 648 F.3d 273, 277 (5th Cir. 2011))
(“In Johnson, we noted that our precedent ‘left room for a court to consider arrests
if sufficient evidence corroborates their reliability.” This rule is consistent with the
constitution due process requirement that ‘sentencing facts’ must be established by
a preponderance of the evidence.’”); Christman, 509 F.3d at 305 (quoting
Moncivais, 492 F.3d at 658) (“U.S.S.G. § 6A1.3(a) does establish a minimum
indicia-of-reliability standard that evidence must meet in order to be admissible in
Guidelines sentencing proceedings.”); Moncivais, 492 F.3d at 658 (same);
Robinson, 482 F.3d at 246 (citing United States v. Kikumura, 918 F.2d 1084, 1102
(3d Cir. 1990); U.S.S.G. § 6A1.3(a)) (“The admission of hearsay statements in the
sentencing context is subject to the requirements of the Due Process Clause. Under
the precedent of this Court, hearsay statements must have some ‘minimal indicium
of reliability beyond mere allegation.’”).

* Harris, 702 F.3d at 230 (quoting Johnson, 648 F.3d at 277).

»U.S.S.G. § 6A1.3 cmt.
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due process mandates that disputed facts presented at a state sentencing hearing must
be proven by a preponderance of the evidence in order to be relied upon when issuing
the ultimate sentence.

D. The Respondents continue to erroneously rely and argue incorrect
facts about what occurred during the state court sentencing
proceedings, making meritless arguments based upon incorrect
facts.

The Respondents continue to erroneously assert that no “disputed facts” were
relied upon by the Sentencing Court when issuing Mr. Smack’s ultimate sentence and
because of that Mr. Smack’s sentencing hearing complied with the Due Process
Clause of the Fourteenth Amendment. Answer at 34, 37. Specifically, the
Respondents argue that Mr. Smack “simply takes umbrage at the prosecutor’s use of
the term “kingpin” and Mr. Smack’s ‘“disagreement with the prosecutor’s
characterization of the his conduct does not amount to a ‘disputed fact’ upon which
the Superior Court relied . ...” Answer at 37. In doing so, the Respondents, as they
did in the District Court, assert a meritless argument that there were no contested
sentencing facts for the Delaware Superior Court to rely upon when issuing Mr.

Smack’s ultimate sentence. (A497-98).

In the Opening Brief,”® and his habeas filings,”’ Mr. Smack painstakingly

* Opening at 7-11; 37-38.
' A439-42; A514-16.
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described exactly where in the sentencing record were disputed facts, not proven by
a preponderance of the evidence, that were relied upon by the sentencing judge when
making his sentencing determination.” In his opening brief,*> Mr. Smack noted how
he argued during the June 22, 2016 hearing that the evidence did not support the
State’s characterization of Mr. Smack as a drug kingpin and that the State was
“sandbagging” when it made an argument “beyond the indictment.”** Mr. Smack also
described” how during the November 9, 2016 oral argument he advised the
Sentencing Court that he was contesting “the other uncharged aspects, such as Mr.
Price’s residence and what [was] found in Mr. Price’s residence” and all of the
“conduct beyond conviction.” (A251; A425). Additionally, Mr. Smack referenced™
the letter he submitted to the Sentencing Court on November 18, 2016 in which he
1dentified the specific counts of the indictment that he would still be contesting after

the Sentencing Court ruled that the applicable burden of proof for disputed facts to

> Opening at 37-38.

» Opening at 37.

* A155 (“The totality of the record supports the conclusion that Mr. Smack
is absolutely not a king pin.”); A155 (“It has not been demonstrated, even under a
preponderance of the evidence, that Mr. Smack is responsible for it. This is, in
essence, as much as I hate to say it, Your Honor, this is sandbagging. We show up
at a Sentencing Hearing, and I’'m being hit with an argument that’s overwhelming,
that’s beyond the indictment. . . .”); A423-24; A439.

* Opening at 37.

** Opening at 37-38.
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be relied upon at a sentencing hearing was the erroneous minimal indicia of reliability
standard.”

Ultimately, the Sentencing Court rejected Mr. Smack’s argument during the
November 23, 2016 sentencing hearing when the Sentencing Judge stated “we have
had this discussion and I have written in the opinion to you guys that there is
sufficient indicia of reliability to an indictment for me to, at least, consider the
indicted counts.” Opening at 38 (citing A257; A268). And as argued in the Opening
Brief and described above, the record is undeniably clear that disputed facts, not
proven by a preponderance of the evidence standard, were relied upon by the
Sentencing Judge when determining the sentence of incarceration to give Mr. Smack.
Opening at 37-38.

Despite Mr. Smack specifically highlighting exactly where in the sentencing
record disputed facts were presented and relied upon by the Sentencing Court based
upon an evidentiary standard less than a preponderance of the evidence,™ the

Respondents continue to promote a factually inaccurate argument that no disputed

7 A258-59 (“Under a minimum indicium of reliability there is insufficient
evidence for this Court to find that these indicted counts are aggravating
facts/factors for purposes of sentencing.”); A259 (“[T]here is insufficient evidence
for this Court to find that these indicted counts are admissible as aggravating
facts/factors for determining the appropriate sentence for Mr. Smack.”); A439-40.

* Opening at 37-38; A439-42; A514-16.
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facts were presented during Mr. Smack’s sentencing hearing “upon which the
Superior Court relied. . . .” Answer at 37. The Respondents generalized claim
completely fails to explain why Mr. Smack is incorrect when he has outlined with
detail and pointed to specific sections of the sentencing record where there were
disputed facts. And although this has happened throughout Mr. Smack’s habeas
proceedings,” this Court can provide the adequate and needed factual check against
the Respondents and remedy the error of the District Court’s finding that no disputed
facts were presented and relied upon by the Sentencing Court in determining Mr.

Smack’s sentence of incarceration. (A16; A19-20).

3 See A497-98; Answer at 37.
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CONCLUSION

WHEREFORE, Adrin Smack respectfully requests that this Honorable Court
overturn the District Court’s denial order and opinion and remand this case to the
District Court with instructions that the District Court grant Mr. Smack a writ of
habeas corpus directing the State of Delaware to conduct a new sentencing hearing
with Mr. Smack in which disputed facts raised at the sentencing hearing must be

proven by a preponderance of the evidence.

Respectfully Submitted,
/s/ Christopher S. Koyste
Christopher S. Koyste, Esquire (Del. No. 3107)
Law Office of Christopher S. Koyste, LL.C
709 Brandywine Boulevard
Wilmington, DE 19809
(302) 762-5195
Counsel for Adrin Smack

Dated: January 23, 2024
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF DELAWARE

ADRIN SMACK,
Petitioner,

v. Civil Action No. 19-691-LPS
THERESA DELBALSO, Sup’t, SCI
Mahanoy, and ATTORNEY
GENERAL OF THE STATE OF
DELAWARE,

N N N N N S N N N N N

Respondents.

At Wilmington tl'u's7

unable to afford legal representation (D.1. 8 at 24-31) and that the issues presented in his federal

DER APPOINTING COUNSEL

day of May, 2019, having determined that Petitioner Adrin Smack is

habeas petition merit the appointment of counsel pursuant to the provisions of 18 U.S.C. 3000A ez.
seq.;
IT IS HEREBY ORDERED that Petitioner’s Motion For Appointment of Counsel (D.I. 8)

is GRANTED. Chrisotpher S. Koyste, Esquire’ is appointed as counsel for Petitioner, and he shall

be compensated in accordance with 18 U.S.C. § 3006A(d).

N

UNITED STATES DISTRICT JUDGE

'Due to his indigency, Mr. Koyste was assigned Petitioner’s state criminal case on June 15
2015. (D.L 8 at 1) Given these circumstances, it makes sense for Mr. Koyste to continue to
represent Petitioner in the instant federal habeas proceeding.

3
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