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IN THE

SUPREME COURT OF THE UNITED STATES
PETITION FOR WRIT OF CERTIORAR!

Petitioner respectfully prays that a writ of certiorari issue to review the judgment below.

OPINIONS BELOW

B For cases from federal courts:

The opinion of the United States court of appeals appears at Appendix A to
the petition and is

[ ] reported at ; or,
[ ] has been designated for publication but is not yet reported; or,
[ 1 is unpublished.

The opinion of the United States district court appears at Appendix to

the petition and is

[ ] reported at ' ; or,
[ 1 has been designated for publication but is not yet reported; or,
[ 1 is unpublished.

[ 1 For cases from state courts:

The opinion of the highest state court to review the merits appears at
Appendix _ to the petition and is

[ ] reported at ; Or,
[ ] has been designated for publication but is not yet reported; or,
[ 1 is unpublished.

The opinion of the court
appears at Appendix to the petition and is

[ 1 reported at ; O,
[ 1 has been designated for publication but is not yet reported; or,
[ 1 is unpublished.
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JURISDICTION

Xl For cases from federal courts:

The date on which the United States Court of Appeals decided my case
was Ochoiser 50"’! 2024

[ 1 No petition for rehearing was timely filed in my case.

I A timely petition for rehearing was denied by the United States Court of
Appeals on the following date: Deremiper 4t 2024 | and a copy of the
order denying rehearing appears at Appendix 12 S

[ 1 An extension of time to file the petition for a writ of certiorari was granted
to and including (date) on (date)
in Application No. __A

[ ] For cases from state courts:

The date on which the highest state court decided my case was
A copy of that decision appears at Appendix

[ 1 A timely petition for rehearing was thereafter denied on the following date:

, and a copy of the order denying rehearing
appears at Appendix :

[ 1 An extension of time to file the petition for a writ of certiorari was granted
to and including (date) on (date) in
Application No. . A___ .

The jurisdiction of this Court is invoked under 28 U. S. C. §1257(a).
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QUESTION(S) PRESENTED

(X) whetrer the appaal waver wvi Ms.Sullivans ple= aﬂreemcn-\' lews considerethon
of-fhe 1ssues Valsed heren where the goiemment planly biesiched Hhe sane
dgfeement; the Sodih Amendiment was vickarked when the Dishict Court revoked
Ms.Sullivans ngnt to presant her own defense and then forced counsel with
an actual contlich of nlerest Hat adversely attezted s performanceon her,
and enforcement of Hie waivey would result-v a miscamadge o ‘Jushcé.

I Whether +he goremment plaly: breached the plea agresiicat stipulhon
that H’\? charges to which Ms . Sullivan pled ﬂuiHy; adequaiely veflected e
Senousnass of hiev actual offense behanior by arguing at-sentencine ot
these otenses (and relevant conduct thereto) a\'ag noF vellect an adequate
Sentence because Ms.sullivan was "a one- woman cnminal enterpne"
Z;W.'O aleo commitizd o plethova of uncharged and unproven ofienses

stmet from those to which che had pled and Hat weve unaccountcd
for as a vesuth Whether Hhis breach of Hae pleat agreement-a

Ms Sullivants substantia) n‘ﬁhis where Here & a reaSonable pvolaalo‘:lify
that Hhe envor affecded Hie sentencivg . And whether His breach of-the
Plen agreement senously alfecked Hié favness |v1¥::3rﬂ'y; ov public
repute ?V" of H’\Cludl‘ofal Pvmeeﬂngs where Yhe breach was delilerate and

He m’re@ri’ry ot ouv Judfa"al system requwés Haat Weaovcmmm%*s’mc\—\y
comply with i’rso\ah'@a‘homfs undera pea agreement

dL) Whether Hhe Distvict Court emred rcvolqéﬂ Me Sullivans Sixth Anendiment

nﬂh‘-b P@Twﬁ’la“\/ conhol her defence where she was compebw\' to reprosent-

hevself and Hhere wee no Nisk ok her dismphng a tial, butshe filed

COVTh‘V]ual. VY)ohon's “H/vl“’ were oHen “FT‘VO‘OM& ) abuélVé, VC)(OI'\"IOM‘S )VYIGV'TH&A'

dupiiCozhve concl .
1 conclusory and/ov illogical. | '
D whether the Dis’m'l" Court cwgsca red counsel to advocate

N Ci A g
on Ms.Sullivans belhalf PV]O;’ o &W\; :irsevr‘gﬁﬁ‘z/lpij while Qd’ive,\\/dc&fndw'ﬂ
himself agqainst dl\%a‘hor'\s ot ineteche aas.usw‘anc'e. Whe\—hercouneets-‘—p
dinded loyathes adversely aflected s vepresentorhon where he auqueo\
the Court Hhat Ms. Sullivanis alla\aa*hon’s were mah‘aous_ and _-Pm 5: "
attempt bsﬁﬂe a future ma\Prthc'é lawsuit aﬂmns'\— lmm-am n
Hhe govemments breach of Ms . Sullivans plea alsrechneﬂ‘" Iou‘\"éud not
move o withdvaw her plea. And winether counsels actual cmﬁ‘ud’of' o
interest which advewscly afeciedd Ws representahon ot Ms.Sullivan up :
avd including sentencing vegquires Veversarl and remand fov resentencing,



LIST OF PARTIES

B< All parties appear in the caption of the case on the cover page.

[ ] All parties do not appear in the caiption of the case on the cover page. A list of
all parties to the proceeding in the court whose judgment is the subject of this
petition is as follows:
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United Stedes of Amenica, P'ﬁmj:ﬂ:_éppﬁi\eca vs. Leinmahing Sullivan,
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— WUnited States Dishiet Court fov the Distvict of Haneriy
Nos. CR \F- 00104 Jus 8 Al - 00 TMs
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(_JE_) Tine Sixtn Ame\ﬁdt’\’lc’\‘\'ﬁmaran}ees 4 cnminal defendant m“y the
right o make her own defense untess she & incompekent- to doso or has
e%ajed i deliberate and -senocus dbshuchionist misconduct. The Distnct
Court revoked Ms. Sullivans Sixdih Amendment V{@h“’ ‘o Persma“\/ contvol
her debnse where she was competent to represent hersetf but- filed continual
mohons Hiat were ofen ‘Fvivflous, abuswé, Vexcﬁ'\‘ousl, W\eh‘-HCiss, duph‘ca‘hvé’
lonclusory and/ov “\03{(4'. Such beluvior 15 nsuthicent and denial ot Me-
Sullivans Sixth Amendment gt on s basis was kot WCW" cwrov
as well:as hamful enopr since it contibbuted To hersentence by foreing e
be tepresented thereat by counsel witha comth‘ohn'ﬂ inerosks Hhat adversely
attected his performance - ,

(V) The Sixdtr Amendment also Guamn’rt’eé the m\'ﬂh’r +to CouﬂSf‘jS’ undivided
loyally. An actual conflick of wierest Yoot adesely aleets counsels Pﬂ@éﬂm”@
Vequires veversail even alosent 4 sinowlr;ﬂ ot Pvéjbd\cc . The Di‘sh"d' CWY% {b@
“ppornted  counsel o simubtanccusly advacerte on Ms- Sullivans behalé pror
to and at senlercing while achvely defemhhﬂ himself agamst alhcﬁahmis ot
ncllechie. assistane. Trial Cunsels divides! \oyalhés Caused Wm o
s‘m“Hv“"C’OUS‘\/ at@ueﬂw& Ms . Sullivans alle ons were A .ma\.'qious \and
false ﬂﬁempi’ + s‘raﬂe a future malPV&'(;hc.é awasuit aﬁmns# him Whu'f’:
haﬂdlmﬂ hevr sentence onceeo\-rﬁ's- Connsel also noted the jovevnmew\—s
brescin of Ms. Sullivans plenr agreement but- did not move ‘t‘o withclvaw
herplent. Counsels actual conflict of (nterest thereby adversely attected
allecked s Veprasemlro.'hc”ﬁ and requires reversal and vemand $or
VeSe/\an{hﬂ.
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L. Inhoductory Btatement of pip se
IS SOush& a panel Vchcanhj or en lanc review of the Memowndum

decision filed October 30, 2024. A copy of Hhis decision 15 attached s
Apperclix A o s P\eadi";ﬂ' As explained beiow, e pancis mermomancdum
decision cverlaoks or \ﬂléa\a?mhends several points of fack wawe nhing pevie)
reheanng which was demed o Decemioer Atk 2024-. Moreorer, e breaci
of plea aqreement losue involves a fueshon of exceptional imporitance
Wa wamhhj, review by the the United States Supreme Court
e Ninth Circuit memoraind um decision overooks ov m(saPpre‘ne"‘ds

Severen | points of fack concermng the qovemments breach of thewr pleat
g rou‘H' ‘Panel decision taile to measure

af]reew’@rﬁ' with Ms. Sullivan . The” Ninin .
te ovamiment’s alleges breach aﬂaiﬂé\’ Hie literz| teomsof ther piﬁ-’f

6‘6reemerﬂ- l/\etrewi) Inskend AMIO@G&;@ o a V\omprosecuhor} aﬂs@emcm-.
ends the

The paweié decision add;"‘\cmaﬂy either overlcoks oV mtéappre/h
hature of e alleged bicach wirich went well lkeyound a meve Ye(ﬁeec:fe
o—&eyc:rPhW\

to relevant conduck at sentenc ”ﬂ‘ Finally , s 16 an issue ,
IMmporiance touciing on e fundamenta) faness of the pea bargawnng
System Hf.\e Dishid of Hawaiiand elsewhere-

The pancels memorzindum decision ovevicoks severa|l critiaal fads
conecluden L‘As.Sul?ile’en apponited | chmsei% conflick of interest. The paw.e/I
Ay wery, Tﬂﬂfm‘;u;:fﬁénws did not attect hig performance in
Openly advecated) aganst Ms Sﬁ:;’:‘:"‘/ &jlﬁ\orcs‘ the Mndts(;pf‘\?d n‘ad— M{'Céu»t)sci
taat her a“:@a'hm v um'“mc ?:‘, callin he/ria mavlauou.s‘ lrtar, arguing
on hie suspiaom <) se, and \rme\eadwg-, ao”wdc‘aloom‘hnj

, : and belicks Hiat Me. sullivan was intentionally
6{65"’5 a future claim ot Inetechve assistanie of counset.

AT, Six fement of {the Gase
_Haree nahve Hawaian mother of two

lethnahing Sullveun 5 a fitly
Currenty seming a ferm of 204 mortih (mpmsou;jmerﬂ—_ Ms. Sullivan appe=ied
hev convichon and sentence ml:SIﬁﬂ severet| 1ssues tnc\i,ac\w}ﬂ whei—\/\cr"'hrs
govemment plamly breached thew pleat agreement and wnether appointed
Counsel had an actual conflick of (nlerest that adversaly allected his
representaticnrn at senicnan:ﬂ- The Nintr Cuouid ve’jcckc;l heravguments

W an unpublished memorandum decision filed Ocholber 20, 2024 . Appenchix
o s status to represent herscib ,

'A‘,‘ IV\c\udW’S vevokm% Ms. Sullivans p
N vioclabien ot Ms.Sullivans Sudih Amend ment- Vl‘@‘hf to ()O'SO‘YBIU\/ conho\
her deense where she was compe\ﬁm+ 1o represerﬂ— hereet and there was

Concevrmin,

10



nho sk o} her d\‘sw/t?hr\ﬂ tral | but she filed cortinual mohons that were
obten frivolous ;| abusive, vexaticus | menitless ; duplicahve | conclusory and fov

i\\osica\ .
Sumimany of Meunent

Q_I_-) An otherwize valid plez wawer doss VD" ,lgﬂr Consicerethon ot av
appeal wheve +he qoremment has breached Hne ples agreement, «quscmbqt@
violates the Constituhon, and/ov enforcement of e waiver would vesul-tn
% mscamiage ok jushce . Here, He goremment plainly Lieacia Hhers plea
aAgreciment with Ms. sullivan In ado\ihcr‘,) Ms .Sullivans sendence was
Sntered) n violahon o He SixHi Amend ment Since the Distet Courvt
WV'PVDPerI\/ ievoked Ms Sullivans ij"ﬂ"b presnt herowin deferze and then
torced on her counsel with an actual conflictof wterest that adversely
atfected s performance. Rnally | enforcement of e waiver would result-
n a Miscawiage ot jushee for Lol of Hhese reasons. Even i otherwise
Valid, the waner of Hne Mght o appeal contained i ms. Sulliears

Plea does not bear considererhory of the 1ssies McrcM, a nd govmmcn+
did not olgject o Hus

<£') meﬂovermmznlf P‘“‘“‘Y breaches a Plaz agre=sment when & makes
epresevtationzs at Sem‘rcn'a"”j that arve nconsistent with the tevms of

the piee Agreement . Here, H1ejovevnmq+ stipulated tn the piea @Pﬁ@mm"
-fhod»ﬂne charges to whieh Ms. Sulli v plec 3u'i H’y adcqua-}dy veflected +he
Senodsness gl’lc" actual offense behaviov Hhen arcued a%‘&em*\cncl’mﬂ‘w’a%—
these olenses (amo‘ Hoe ielevant conduct HheredsT did et refledt an

en o a one-woman chmineal
oflen [=e Who also committed plethoer ot uncharged and Unproven

unac@ct.n'fcd for as a resuld This breach of the plea aﬂr&zwcn‘" atlected
Ms.sullivans substzntial nghts because there & 4 reasonmble Pmlﬂb}li’ry
at the enor alfected the sentenciing . Ane e breacih obthe pleat
”‘g‘?@"?ﬂ’ﬁ‘ %méusly allected the ?mmes's, mbjri-l-y y or public eputerhion
ovthe judicial Proceedivide because e breach was delibererde and Hhe
M\‘t‘ﬂrﬂy ot our” judicial Syskem requires Haat H/)c/\ﬂo\/@mrren’r Stictly
Comply with its o(o'\ija-hons Uunder a' Plc&, reerment. Reversal and renmand
for further proceertings at wihich Ms.Sull?gcm may elect to withadraw hev
plea 64Lﬂrta<a&/\r)@vnL are veouired - ]

(TF.) The St Amenddiment quarantees a cuminal defendant pevsonally the
gt o matke her ovn defense. untess she s (mco%pcifm%*‘iv do so or lhas

e”{jaﬂe"‘ W deliberate and senouvs obshuctionmat misconduck The Dishict
Cowrt™ revoked Ms . Sullivans Sictn Amerddment gt - pevs orally control

. f



- -VI‘C! R .
oy ety fuora AU W1 120ddn Uy Sy o jou SPULY juppudep Sui, YAA Sspuaid
yuewauby SPSoa Y bl 410 B1T) bb Y 1R 3 ST BSOgTA SSRGS PR G
“(POOT M mb )Ttb ‘el PT 4
L G¢ Sk N SAig Eopu (7207 v mb)e 956 103G w3 L STPNT TSHBISS EZFYYT Y

Z yns uy g umsuaad 19- U \

e Sy 15 Dbl s, o ST R oot
e LY F’?“”"’d SY HNosr) puaBMy UMM (mjusp) uy Bu'.,_u.hma P
N O “uaes sut |vaddy at 4ubis

sp Epunzit M 7S UAMUIN Y Ut jsua) Ag 99 ou} /\0\ rruMASp Sp
bz aunspinb out wy PRy oads povy uvyy sapeaul sugues o peddy o voayns
‘S|P PeMO|| P Wolldaoxo 9105 U T woldadxs maumvu U0 MUo WM A 200soum
\ouhaAD svss0d Aoro pur fur ua EPUIVIR 29 NN SOUIPB A U2ium

U ABDUVGU DU U SOUSUSS UY VAYON U0 A \dd v oﬁ;«}qd‘\j SMANNS S HURY
' A=ay=edsard pur Aopedwon af spadund SO QUL T AAEM |12

et dwion pup parg Mawipe Uy ajul pase LA IMs: S ( yosioy W qufosmdog
v y=lyvie -7 e

«»_y.}m@:ugv waid v 4O Suat W @ juonsund pddy
%MDM U EPRAteM STY 1up) 9ddv ur sapPum GAAU DL SMANSA 1ano) Suy
‘e Yy cones] AUt 10 WOTRRPRISUT) S JOUSP0P /hom pxdy oy 1

bev=yny o o
'QMIO@‘.UQQ;A

% o sl i sannber puy voyeussada Siy  popayw
Nosonpe hamrouy Sau1 §O 42IU0D |2NpY. siesungy “ERid 3y moipupm g
jrmua bl bad suoas i 10 WP Spewweah oy,
sburpesred buruawes oy Buipuay oum wny ssunby

4msMy) :_;Jqovj.d‘pw g v QDV‘\QQ), +<lwgﬂw Ss)2} Puw g,noogilaw; "
arom suapldr SUPANNS SN fEu 1Y Asnosupihuis @ uny e

ko) PRI SIPSUNWD |PAL S2URASIZEY SIREARUL 40 Ul S Jsun
E""W’;&?P /\\om_pw 2pum EMDMU@S 4w puv 4 40Md NPUS9 suonpng
. " Nsnosuah\nuns @ (SSUN0D pauioddy PaUY Moy Jausig
, o Urons |PSaaass S2amboy ooupuaaad

el

ddv eepis-2ua

orom tou P9
Papeu oY Psunrna)

j‘ost]

T s uo va)(?/\pb

oul -ggspn@‘ad 4o Eu\Mmg v AuSSA
gl\asun_oﬁ s Rosronpr 4ouy —_L@J?W” +a F2HUAD peryop vy ‘A vAoy
popImipuUn SIPSUNo Q\—‘MD”‘ =W muwvnpocz\v Juow Uy WX 24| AT
_ 'qu,mu%ﬁd SV pPpoopr K\QSJ@APW +2H %SSMQW! BK'AL}?}H,UO/‘)

ym e AQ ooy paUesuder S0 af saY BUr2iay Ag sousiuss

1ol G PAAMUQAD 1 BIUIS AQUS [UMPY SP IISM SP LMD (U s

po syt uQo ‘H/‘BM Hempuau yf UAXIS SURAINNS: S Jo \eusp

(,H_oq SrM s'S
"DD!E\O“[ A0/ pPupv /\Aogn\ouo:) ‘@Wmﬂd Np

pur Jueriynsul ) /1_omvl4::«q uUohs
s { SNOLLIEXEA (ansnap ! smojony uatja oM 4P4} SUolow | PNUPUoY

< o R B = S ‘Wsswd’au ay ;‘,\A;D,‘QC'UA-OD Spm eyuS IUYM FPSUPPR AU



circumstance, it is altogether appropriate for this Court to carefully examine the
facts and circumstances of a given case to determine whether the issues implicated
therein waﬁant review on the merits notwithstanding the appeal waiver.®

Aﬁ appeal waiver is generally enforceable if it was entered knowinély and
voluntarily and if the language of the waiver covers the grounds raised on appeal.’
It is well established that an appeal waiver will not apply in several circumstances,
including where: (1) the govemmenf has breached the plea agreement that
includes the waiver, (2) the sentence violated the Constitution, or (3) enforcement
of the waiver would result in a miscarriage of justice. Each of these circumstances
exist here and are discussed in detail below.

1.  Breach of Plea Agreement

As discussed in section II. infra, the government did breach their plea

agreement with Ms. Sullivan. A waiver of the right to appeal vis not given'eﬂ‘ect

where the government has breached the plea agreement.® The government's breach

Court imposes a sentence within or below the applicable Sentencing Guidelines
range as determined by the Court.'. .. We believe that this unorthodox
agreement presents grave dangers and presents both constitutional questions and
ordinary principles of fairness and justice.”).
6 See, id. at 101 (reasoning that such a waiver “will cause us to examine carefully
the facts of the case and to look at the manner in which the agreement and the
sentence were entered into and applied to determine whether it merits our
review.”).
United States v. Bibler, 495 F.3d 621, 623-24 (9th Cir. 2007).
See, United States v. Baramdyka, 95 F.3d 840, 843 (9th Cir. 1996); United States
v. Gonzalez, 16 F.3d 985, 990 (9th Cir. 1993).
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of the plea agréement effectively releases the defendant from her promise not to -
appeal her sentence.’
2. | Unconstitutional Sentence

An otherwise valid appeal waiver will not be enforced to bar an appeal of a
sentence that violates the Constitution.’® This Couﬁ‘s opinions concerning the
enforcement of an appeal waiver where the defendant asserts a Constitutional
violation are somewhét conflicting.” .

In United States v. Bibler, the Court clear{y exempted challenges that a
sentence is illegal from otherwise appeal waiver-barred claims.”? Since an
unconstitutional sentence is clearly an illegal sentence, the Wells Court recognized
a sentence that violates the Constitution certainly should also fall under the general
exception that an appeal waiver does not apply to an unlawful sentence as the
Constitution is the supreme law of the land.”® So, although a given defendant may
have entered into a valid plea agreement promising not to appeal her sentence, the

private contract principle that would normally enforce the agreement does not

9 Gonzalez, 16 F.3d at 990.

10 Bibler, 495 F.3d at 624.

11 See, Wells, 29 F.4th at 586 (reasoning that the scope of the Constitutional

exception to application of an appeal waiver required some clarification).

12 Wells, 29 F.4th at 586; citing, Bibler, 495 F.3d at 624. See also, Wells, 29 F.4th
at 595 (Bibler created a “rule that appeal waivers are never valid to bar appeals
of sentences when those appeals are brought on constitutional grounds.”) (Hon.
Bea, J. dissenting).

13 Wells, 29 F.4that 586; citing;. Cooper v. Aaron, 358 U.S. 1, 18 (1958).

e




always apply."* The "analogy between plea agreements and private contracts is
imperfecf . . . because the Constitution imposes a floor below which a defendant's
plea, convicﬁon, and sentencing may not fall.""* Based on these authorities, the
Court has previously reviewed claims of constitutional error at sentencing
notwithstanding an otherwise valid appeal waiver barring the same.'

In United States v. Wells, a three-judge panel reconsidered this prior
éaselaw.” Two judges (Hon. J. Clifford Wallace and Ronald Gould) joined the
majority opinion; another (Hon. Carlos T. Bea) dissentedv.18 The Wells' two-judge
majority explained the Court would review the merits of an otherwise waiver-
barred appeal issue concerning a sentence that “violates the Constitution.”® For
this purpose, the majority held:?

a waiver of the right to appeal a sentence does not apply if (1) the
defendant raises a challenge that the sentence violates the

14 Wells, 29 F.4th at 586-87.
15 Id.; citing, United States v. Torres, 828 F.3d 1113, 1124-25 (9th Cir.
2016). .

16 United States v. Odachyan, 749 F.3d 798, 801 (9th Cir. 2014) (“The appeal
waiver in the plea agreement by its terms does not preclude an argument that the
sentence is unconstitutional, and we have jurisdiction to consider a claim of
constitutional error in any event. . . (an appeal waiver will not apply if the
sentence violates the Constitution). Recognizing this authority, the government
does not contend that Odachyan has waived his right to argue a denial of due
process.” (Internal citation and quotations omitted.)).

17 Wells, 29 F.4th at 580.

18 Id. at 582.

19 Id. at 584; citing, Torres, 828 F.3d at 1125.

20 Wells, 29 F.4th at 587. o




Constitution; (2) the constitutional claim directly.' challenges the

sentence itself; and (3) the constitutional challenge is not based on any

underlying constitutional right that was expressly and specifically
waived by the appeal waiver as part of a valid plea agreement.
The majority then limited this excepfion, reasoning:*

constitutional challenges to a séntence surviving an appeal waiver

under [this] exception are limited to challenges that the terms of the

sentence itself are unconstitutional. The exception does not allow any

constitutional challenges per se, such as the Sixth Amendment rights

to a speedy and public trial or right to confront witnesses, which are

not challenges that the sentence is unconstitutional. .

The dissent in Wells argued that the case was controlled by contradictory
Ninth Circuit panel-decided precedents (Joyce and Bibler) and therefore should
only have been decided by the court sitting en banc.”? The Wells majority
recognized these issues might be ripe for en banc hearing.” Petitions for rehearing
and certiorari were both denied.*

A defendant who executes a general waiver of the right to appeal her

sentence in a plea agreement should not thereby subject herself to being sentenced

entirely at the whim of the district court. Due process and other basic rights such

as the Sixth Amendment right to counsel or to control one's own defense through

21 1d.

22 Id. at 593.

23 Id. at 587 n.3 (“if this case is heard en banc, the en banc court can decide if
Bibler and its progeny should be overturned and adopt a new rule. However, we
as a panel are bound by our prior published decisions of our court.”).

24 Wells, rhg. denied, 2022 U.S. App. LEXIS 13131 (9th Cir.), cert. denied, 143 S.
Ct. 267 (2022). '
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self-representation should still apply. To hold otherwise would mean that once a

~ plea agreement with a broad appellate waiver was entered, the Court could
sentence the defendant without the benefit of counsel even without a valid waiver
thereof, could sentence the defendant in absentia without any justiﬁcation,. could
sentence’ the defendant on the basis of any alleged fact regardless of the quantum
of proof thereof, and could increase a defendant's sentence because of her race,
sex, religion, or political views, etc.

The Bibler Court got this right—even in the face of a broad appeal waiver,
the Constitution must continue to impese a floor below which a defendant's
sentencing proceedings may not fall.”> As Ms. Sullivan argues infra section III.,
the revocation of her Sixth Amendment ﬁght to self-representation following her
plea violated the Constitution and should be considered despite the appeal waiver
extracted by the government. Likewise, Ms. Sullivan's subsequent representation
at sentencing by counsel burdened by an actual conflict of interest that adversely
affected his performance also violated the Sixth Amendment (see section IV. infra)

and should be considered here under the same reasoning.

25 Torres, 828 F.3d at 1124-25; see also, Wells, 29 F.4th at 595 (Bea, J. dissenting)
(Bibler held “that appeal waivers are never valid to bar appeals of sentences
when those appeals are brought ané%n?sﬁtutional grounds.”).
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The Fourth Circuit examined a similar situation in United Staies . dttar™
In Attar, the defehdant entered into a piea agreémént with a broad appeal waiver.”’
Just prior to senténcing, Attar's counsel mdiled to ‘withdraw..” The district couﬁ
told Attarlhé could proceed with the same coﬁnsel or répresent himself but the
court would not continue senteh;:ing to retain néw -co.unsel.'” Though Aﬁar never
waived his right to cdunsel, the Court allowed counsél to withdraw and sentencing
proceeded.”® Attar appealéd argumg vthé court violated the Sixth Amendment.*

The Fourth Circuit considered the constitutional issue despite Attar's appeal
waiver, reasorﬁng: “a defendant who éxécutes a general waiver of the right to
appeal his sentence in a plea agreement 'doés ﬁot [thereby] subjéct himself to being
sentenced entirely at the whim of the district court. . .”*? As an example of such an
intolerable situation, the Court cited a defendant sentenéed on the basis of a

constitutionally impermissible factor such as race.*® The Court continued:*

26 38 F.3d 727 (4th Cir. 1994).

27 Id. at 729.

28 Id.

29 Id. at 730.

30 Id.

31 Id. at 731.

32 Id. at 732, quoting, United States v. Marin, 961 F.2d 493, 496 (4th Cir. 1992).

33I1d : .

34 Id.; citing, United States v. Bushert, 997 F.2d 1343, 1350 n.18 (11th Cir. 1993)
(general waiver of the right to appeal sentence in plea agreement does not bar
appellate review of a claim that the sentence was imposed in violation of certain
'fundamental and immutable' constitutional guarantees).

-
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Nor do we think such a defendant can fairly be said to have waived

his right to appeal his sentence on the ground that the proceedings

following entry of the guilty plea were conducted in violation of his

Sixth Amendment right to counsel, for a defendant's agreement to

waive appellate review of his sentence is implicitly conditioned on the

assumption that the proceedings following entry of the plea will be

conducted in accordance with constitutional limitations.

Ms. Sullivan cannot fairly be said to have waived her right to appeal based
on a revocation of her previously long-recognized and constitutionally protected
right to represent herself taking place some seven months after the government
insisted on the appeal waiver. Likewise, the subsequent representation of Ms. -
Sullivan by counsel burdened with an actual conflict of interest that adversely
affected his performance cannot fairly be said to have been waived based on the
previously entered pléa agréement. These constitutional issues should both be
considered on their merits argued below.

3.  Miscarriage of Justice
Importantly, neither the maj ority nor the dissenter in Wells disavowed
another exception to the application of an otherwise valid appeal waiver—the
“miscarriage of justice” excep.tion.35 Since 2007, the Ninth Circuit has recognized

that appellate courts do generally retain subject matter jurisdiction over an appeal

by a defendant who has signed an appellaté waiver.’* And even the Wells Court

35 Wells, 29 F.4th at 583. L
36 United States v. Castillo, 496 F.3d 947, 957 (9th Cir. 2007) (en banc).
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recognized the Court would continue to exercise subject'matte_r jurisdiction to

consider the merits of an otherwise waiver-barred appellate issue present “some

miscarriage of justice.”’

As to the issues raised herein—the goflemment's breach of Ms. Sullivan's
plea agreement at sentencing, the revocation of her right to self-represehtation, and
the subsequent representation by conflicted counsel—it would be a miscarriage of
justice to refusé to consider them as a result of her plea waiver. It would leave Ms.
Sullivan (and other defendanfs in similar positions) entirely at the whim of the
government and not infallible diStrict courts at sentencing notwithstanding the
many Constitutional guarantees that are supposed to continue to safeguard the
basic fairness of such proceedings.

II. The Government Plainly Breached their Plea Agreement with Ms.
Sullivan thereby Affecting her Substantial Rights and Seriously |
Affecting the Fairness, Integrity, and Public Reputation of the Judicial
Proceedings Below.

A. Standard of Review

The Court generally reviews de novo whether the government breached its

plea agreement.®® If the breach of the plea agreement was not raised below, this

Court reviews for plain error.*® Reversal in such a circumstance requires a showing

37 Wells, 29 F.4th at 583.
38 United States v. Whitney, 673 F.3d 965, 970 (9th Cir. 2012).
39 Id. “r
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that (1) there has been error; (2) that was plain, (3) affected substantial rights, and
(4) seriously affected the fairness, integrity, or public reputation of the judicial
proceedings.*

B. Argument

Breaches of plea agreements implicate the constitutional guarantee of due
process.”” When a plea agreement includes promises or agreements by the
government, such promises or agreements “must be fulfilled.”** 'Must be fulfilled'
isrto be construed literally and strictly. Plea agreeinents are understood using the
ordinary rules of confract law.® Plea agréements are contracts, and “the
government is held to [their] literal terms.” The Court employs objective
standards in which the parties' reasonable beliefs control.” As the drafter of the
agreement, the government bearS responsibility for any lack of clarity, and
ambiguities are construed in the defendant's favor.® Strict compliance is

required.?”

40 Id.

41 United States v. De la Fuente, 8 F.3d 1333, 1336 (9th Cir. 1993).

42 Santobello v. New York, 404 U.S. 257, 262 (1971).

43 Brown v. Poole, 337 F.3d 1155, 1159 (9th Cir. 2003).

44 United States v. Alcala-Sanchez, 666 F.3d 571, 575 (9th Cir. 2012).

45 Brown, 337 F.3d at 1159-60. :

46 United States v. Cope, 527 F.3d 944, 950 (9th Cir. 2008); United States v.
Franco-Lopez, 312 F.3d 984, 989 (9th Cir. 2002).

47 United States v. Heredia, 768 F.3d 1220, 1230, 1234 (9th Cir. 2014).
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Requiring strict cc‘)mplianCe‘ensﬁres fairness in the plea bargaining process
and thus protects the integrity of the criminal justice system.* Mandating strict
complianée also “encoﬁrages plea bargaining, an essential component of the
administration of justice.”

A plea agreement is breached when the governinent makes representations at
sentencing that are inconsistent with the terms of the agreement or which
undermine the §ame.5° The stipulations in a plea agreement may be undermined
explicitly or implicitly.*! l

On her own behalf, Ms. Sullivan negotiated an extremely unfavorable plea
agreement whereby she broadly admitted to engaging in a federal and' state tax
fraud ‘scheme, a credit card fraud scheme, a fraﬁd involving financial aid for
college-bound students, and aggravated ideritity theft. 6-ER- 1183-90. The |
agreement included no concessions from the goi/emment concerning the
calculation of loss amount, the identity and number of victims, or the date ranges
of the federal and state tax fraud schemes. 6-ER-1192-93. But the agreement did
bind the government to the following stipulation: “the charges to which the

defendant is pleading guilty adequately reflect the seriousness of the actual offense

48 Id. at 1230.

49 Alcala-Sanchez, 666 F.3d at 575 (internal quotation marks omitted).

50 See, e.g., United States v. Camarillo-Tello, 236 F.3d 1024, 1027 (9th Cir. 2001).
51 Heredia, 768 F.3d at 1231.



behavior. . . .” 6-ER-1190. In terms of benefit for her bargain this provision may
not be much, but based thereon Ms. Sullivan was at least entitled to expect that
when it came to sentencing, the government would not argue the opposite, i.e_. that
the charges to which she pled somehow failed to adequately reflect the seriousness
of her actual offense behavior. But that is exactly what the government did, in the
strongest of terms.

The governmeht took the position at sentencing that the charges to which
Ms. Sullivan had pled did not at all reflect the seriousness of her actual offense
behavior. 2-ER-180-90. In particular, the government argued that Ms. Sullivan
was “a one-woman criminal enterprise,” citing a plethora of uncharged and
unproven offenses other than those to which she had pled, including other
instances of aggravated identity theft, extensive concealment monéy laundering,
e);tonion, account takeovers, thefts, uncharged bankruptcy fraud, moﬁggge fraud,
falsified letters to state authorities, and forging of legal documents. 2-ER-178,
180, 183. The government also pointed to unproven aspects of the tax, credit, and
education fraud schemes it termed “unaccounted for” frauds. 2-ER-180. Citing
these alleged offenses outside the scope of those in the plea agreement, the
government argued the over $3 million loss amount calculated by Probation did not

adequately reflect the seriousness of Ms. Sullivan's actual offense behavior because

im‘ ¥ j‘
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it did not include loss amounts from these other offenses. 2-ER-183 (argﬁing
“losses related to Sullivan's other criminal conduct are not éccounted for in the
Guidelines” (emphasis added)).

The government's bfeach did affect Ms. Sullivan's substantial rights. A
breach of a plea agreement affects the deféndaﬁf's substantial rights whenever there
is a reasonable probability that the error affected the outcome.” Such a probability
is simply one that is sufficient to undermine confidence in the outcome.”®

The government's hyperbolic argumenfs specifically and intentionally called
attention to matters that were not at all mentioned in Ms. Sullivan's plezi agreement.
The government urged the Court to reject Probation's recommendation for a low-
end Guidelines sentence on this very basié and the Court did reject that
recommendation, imposing a longer mid-range Guidelines term of imprisonment.
Though the Court did not accept the government's invitation to impose a far longer
sentence on the grounds they cited, it is very much reasonably probable that the
government's recommendation did affect the outcome.

Importantly, this was not a situation where the government inadvertently

breached a provision in a plea agreement, perhaps as a result of a heavy workload |

52 Whitney, 673 F.3d at 972; quoting, United States v. Marcus, 560 U.S. 258, 262
(2010).

53 United States v. Fuentes-Galvez, 969 F.3d 912, 916 (9th Cir. 2020); quoting,
Strickland v. Washington, 466 U.S. 668, 694 (1984).
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for government lawyers, or the result of cases getting handed from person to
person at the U.S. Attorneys office (none of which would excuse the breach).
Rather, this was a situation where the éovgrnment deliberately took a position at
sentencing they had expressly disavowed in the plea agreement. Ms. Sullivan's
counsel noted as much in his sentencing memorandum. 2-ER-170-71; 10-ER-
2207. As argued infra section IV., Ms. Sullivan's counsel was laboring under an
actual conflict of interest. His failure to move to withdraw Ms. Sullivan's plea on
this basis is evidence of the adverse affect of his conflicted interests, not on the
gravity or fact of the government's breach. See, infra at section IV,

| From this pro se defendant, the government extracted an extremely
prosecution-friendly and one-sided plea agreement. Then they breached it by
rejecting their stipulation thefcin at sentencing. Such a breach is of just the type
that directly affects the integrity of the proceedings because “[t]he integrity of our
Jjudicial system requires that the government strictly comply with its obligations
under a plea agreement.”* Our current federal criminal ju_stice system is véry
much a system of plea bargaining.” The bargaining positions of the parties in this

system are often unequal and that situation was especially so here, where Ms.

54 Whitney, 673 F.3d at 974; quoting, United States v. Mondragon, 228 F.3d 978,
981 (9th Cir. 2000). '

55 United States v. Mutschler, 152 F. Supp. 3d 1332, 1333 (W.D. Wash. 2016)
(citing Department of Justice statistics indicating that roughly 97% of federal
convictions result from guilty pleas).
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Sullivan chose to represent herself. The }govvernment's deliberate breach of Ms.
Sullivan's plea agreement in this way undermines even the most basic fairness still
left in the process It affected the very mtegnty of these proceedmgs and reversal
is required asa result |

III. The District Court Erred in Revokmg Ms. Sullivan's Sixth Amendment
Right to Self-Representation.

A. Standard of Review

The Court has yet to deﬁniﬁvely articula’re the standard of review applicable
to a claim that a defendant's Sixth Amendment right to self-representation was
violated.”* The Court has held that the validity ofa Farerta waiver of the right to
ceunsel precedent to self-representation is a mixed question of fact and law
reviewed de novo.” The Sixth Amendment guarantees both the rights te
representetion by counsel and to control one's own defense by self-representation,®®
so waiver of the latter is likewise a mixed question of law and fact that should.be
reviewed de novo. United States v. Flewitf”® implicitly supports this position.*

The Second, Third, Fifth, Eighth, and Tenth Circuits have all taken this position.®

56 United States v. Engel, 968 F.3d 1046, 1049 (9th Cir. 2020); see also, United
States v. Johnson, 610 F.3d 1138, 1144 (9th Cir. 2010).

57 United States v. Lopez-Osuna, 242 F: 3d 1191, 1198 (9th Cir. 2000)

58 Faretta v. California, 422 U.S. 806, 807 (1975).

59 874 F.2d 669, 676 (9th Cir. 1989).

60 Engel, 968 F.3d at 1050.

61 Id. at 1049 (collecting cases).
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B. Argument

The Sixth Amendment guarantees a criminal defendant personally the right
to make her defensef.2 This right derives from each defendant's fundamental
“individual dignity and autonomy.”® Respecting these rights, the Constitution
“does not force a lawyer upon a defendant.”® To do so would be contrary to the
defendant‘§ basic right to defend herself if she truly wants to do s0.5 “The right to
defend is given directly to the accused; for it is [s]he who suffers the consequences
if the defense fails.”%

In 2008, the Supreme Court held that the Constitution permits limiting a
defendant's self;representation ﬁght on the ground that the defendant lacks the
mental capacity to conduct his trial defense unless represented even when he is

167

competent to stand trial.”” In other words, the constitutional guarantee of a fair trial

may permit a district court to override a Faretta request fora given defendant
based on competency but only if their “mental disorder prevented them from

presenting any meaningful defense.”®®

62 Faretta, 422 U.S. at 819.

63 McKaskle v. Wiggins, 465 U.S. 168, 178 (1984).
64 Faretta, 422 U.S. at 807.

651d. at817.

66 Id. at 819-20.

67 Indiana v. Edwards, 554 U.S. 164 174 (2008)
68 Johnson, 610 F.3d at 1145.



Ms. Sullivan did not suffer from any documented mental disofd@:r, much less
one that would have prevénted her from presehting any meaningful defense at
sentencing. 7-ER-1596, 1610; 13-ER-2899. Ms. Sullivan may have had vissues
with organization and the specifics of criminal pfoéedure but she was very rﬁuch
competent to represent herself herein. -7-ER-1596. The district court Conbluded as
much on April 13,2020. Id. Though the Court later returned to the issue of
competency when it looked like Ms. Sullivan might not enter a guilty plea, 6-ER-
1258, the Court was quickly willing to reverse course once Ms. Sullivan indicated
she still intended to enter such a plea. 6-ER-1176. The problem was not that Ms
Sullivan seemed to be incompetent to represent.herself. If that was the case, Ms.
Sullivan's pro se status would have been revoked long before she entered her plea
agreement. The problem was that Ms. Sullivan insisted on representing herself by
the continual filing of numerous, voluminous, repetitive motions, requests to
reconsider, and appeals, etc. See, 5-ER—1015 line 9-1019 line 25, 1026 lines 4-7,
1043 lines 10-13. So after Ms. Sullivan had pled guilty only to return to this
pattern beginning with a series of motions to withdraw her pleas and to relitigate
matters waived by her plea, this again became the focus of contention.

The right to self-representation may alsfé be revoked based on a showing of

deliberate and serious obstructionist misconduct.® But this is a high standard and

69 Faretta, 422 U.S. at 834 n.46.
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this Court has specifically held that the right may not be revoked due to the
defendant's numerous nonsensical pleadings.” The right also may ﬁot be revoked
due to the filing of “continual motions” evén where such motions are largely
irrelevant.”! Making vague and poorly formulated motions is not a valid basis for
revocation of the right to represent oneself.” Likewise, a defendant's self-
representation cannot be revoked mérely Because she lacks familiarity with the
specifics of criminal procedure.™

The Court framed the issues plainly and succinctly m United States v.
Johnson. Johnson was charged in mulﬁple fraud-related counts and insisted on
defending himself based on “an absurd legal theory wrapped up in Uniform
Commercial Code gibberish.”™ In short, the record clearly showc& Johnson was a
“fool”™ who engaged in a veritable “campaign of filing meaningless and
nonsensical documents.””® Johnson's defense was further characterized by the
Court as sometimes wacky, eccentric, and uncooperative.”” Despite all this, the

Court held Johnson had the constitutional right to represent himself and “go down

70 Johnson, 610 F.3d at 1144.

71 Flewitt, 874 F.2d at 674-75.

72 Id. at 673. _
73 Lopez-Osuna, 242 F.3d at 1200. -
74 Johnson, 610 F.3d at 1140.

75 Id.

76 Id. at 1143.

77 Id. at 1144,



in flames” if he wished.”” The Court easily found ihat no aspect of Johnson's
defense justified the involuntary 'depfi\}ation of his constitutional right to defend
himself”® Johnson's conduct, such that it was, simply “did not make it impossible
for the court to administer fair proceedings.”*°

The Johnson Court summarized their holding:®

the district judge conducted three Faretta hearings spanning several

days in which he repeatedly and thoroughly advised the defendants of

their right to counsel, the pitfalls of self-representation, and the right

to change their minds. The defendants unequivocally demonstrated

their understanding of the situation and their adamant desire to

represent themselves, as was their right. They were examined by a

psychiatrist and found to be fine. In the absence of any mental illness

or uncontrollable behavior, they had the right to present their

unorthodox defense and argue their theories to the bitter end.

Similarly here, Ms. Sullivan's campaign of voluminous and repetitive filings,
however else characterized, did not warrant revocation of her Sixth Amendment
right to personally defend herself. Ms. Sullivan may have filed numerous
nonsensical pleadings, continual motions that were largely irrelevant, vague and
poorly formulated, and repetitive motions that showed an at least near complete

lack of understanding or disregard of the rules of criminal procedure. None of this

was sufficient to revoke Ms. Sullivan's constitutional right to defend herself. The

.

78 Id.at 1140.

79 Id.at 1144.

80 Id.

81 Id. at 1146-47.



Government recognized that this pattern of vexatious filings was inéufﬁcient under
Faretta and existing caselaw interpreting the same. 5-ER-1066. The District
Court had ample authority to deal with Ms. Sullivan's poorly formulated and
repetitive défense arguments to ensure the continued orderly administration of
justice, 5S-ER-1070, for example by striking repetitive pleadings, overruling
frivolous objections, and disregarding legal arguments lacking factual supﬁort.
The Court could and should have taken such steps while respecting Ms. Sullivan's
constitutional rights. The Court erred and violated the Sixth Amendment by failing
to do so. |

The question, then, is whether remand for resentencing is required and if so
on what showing. The Supreme Court and th1s Court have previously held that
denial of a knowing, intelligent and voluntary request to proceed pro se is
generally stfuctural error and requires reversal even absent. a showing of
prejudice.” "An improper denial of a request to proceed pro se ... is not amenable
to harmless error analysis. The right is either respected or denied; its deprivation

cannot be harmless."®

82 Wiggins, 465 U.S. at 177 n.8 ("Since the right of self-representation is a right
that when exercised usually increases the likelihood of a trial outcome
unfavorable to the defendant, its denial is not amenable to 'harmless error'
analysis."); United States v. Maness, 566 F.3d 894, 896 (9th Cir. 2009).

83 Maness, 566 F.3d at 896. ,
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But this Court has also held that an imprOper denial of a defendant's right to
proceed pro se at sentencing, rathéf than af trial, is not a structural error and is thus
subject to harmless error eﬁialysis.84 ThlS is inconsistent with Supreme Court
precedent holdiﬁgs that the Sixth Amendment applies at all critical stages of a
criminal prosecution.® Sentencing is a critical étage of the proceedings.® Ms.
Sullivan's case should be remanded for resentencing because the district court's
improper denial of her Sixth Amendment right to represent herself af sentencing is
a structural error that is not amenable to harmless error analysis.

Even under this Court's harmless error precedent, remand for resentencing is
still required because the error did contribute to the sentence imposed. Under this
caselaw an improper denial of a defendant's right to proceed pro se at sentencing is
subject to harmless error analysis.”” Accordingly, reversal is still required if the
error contributed to the sentence imposed.®

Following the revocation of her right to control her own defense, counsel

was forced upon Ms. Sullivan over both her and her appointed counsel's repeated

84 Id. at 897.

85 Marshall v. Rodgers, 569 U.S. 58, 62 (2013) (it is beyond dispute that the Sixth
Amendment safeguards apply at all critical stages of the criminal process);
United States v. Rice, 776 F.3d 1021, 1024 (9th Cir. 2015) (“the right to counsel
applies at all critical stages of prosecution . . . the right to self-representation
applies.to all proceedings to which the right to counsel apphes ).

86 Estelle v. Smith, 451 U.S. 454 (1981). § 7

87 Maness, 566 F.3d at 897.

88 Id.
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objections. 5-ER-1005, 897, 844, 8149;: Z.1-ER-794, 792; 3-ER-454; 2‘-ER-428, 393,
307, 303, 289, 248, 246, 211, 156; lﬁ;éR-_2612; 10-ER-2183, 2187-93, 2199,
2203-07. As argued infra section IV. b;iow, appointed counsel labored under an
actual conflict of interest thaf did adversely affect his representation. While
appointed counsel was supposed to be adVocating on Ms. Sullivan's behalf, he was
actively doing just the opposite, advocating against her by effectively calling her a
liar and undermining her credibility. To fhe Court, appointed cdunsel repeatedly
alleged Ms. Sullivan's representations were “malicious and false,” “not true,” and
included “false and misleading assertions of fact” that‘ were staged in an attempt to
set up a future presumably also malicious aﬁd false claim. 4-ER-766, 559 line 12;
3-ER-451-52; 10-ER-2194, 2214, 2201. When it came time for sentencing and the
government was arguing that Ms. Sulli‘;'an was an incorrigible one-woman
criminal enterprise of all-purpose ﬁau&ulént activities, appointed counsel was in no
position to respond to any of these arguments. Rather, in his need to defend
himself, appointed counsel had already offered up information to support such
characterizations, improperly stripping Ms. Sullivan of her right to .self-
representation created this conundrum. It did affect her sentence and her sentence

should now be reversed as a result.
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IV. Appointed Counsel had an Actual Conflict of Interest that Adversely
Affected his Representation and Requires Remand for Resentencing.

A. Standard of Review

"A claim that trial counsel had a conflict Qf iﬁterest with the defendant is a
mixed question of law and fact and is reviewed de novo by the appellate
court."® h

B. Argument

The Sixth Amendment guarantee of assistéhce of counsel comprises two
correlative rights: the right to counsel of reasoﬁable competence,” and the right
to counsel's undivided loyalty.”’ A criminal defendant accordingly is entitled under
the Sixth Amendment to an effective attorney who can represent her cofnpetently
and without conflicting interests.”> If counsel is prevented by a conflict of interest
from asserting his client's contentions without fear or favor, the integrity of the
adversary system is cast into doubt because counse:1 cannot play the role
necessary to ensure that the proceedings are fair.””

An "actual conflict" is "a conflict [that] adversely affected counsel's

performance" and not a "mere theoretical division of loyalties."** An "adverse

89 United States v. Walter-Eze, 869 F.3d 891, 900 (9th Cir. 2017).
90 McMann v. Richardson, 397 U.S. 759, 770-71 (1970).

91 Wood v. Georgia, 450 U.S. 261, 271-72 (1981).

92 Garcia v. Bunnell, 33 F.3d 1193, 1195 (9th Cir. 1994).

93 See, Strickland, 466 U.S. at 685.5

94 Mickens v. Taylor, 535 U.S. 162, 171-72 (2002).
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effect” is shown if some plausible alternative defensive strategy or tactic might
have been pursued but was not and the alternative defense was inherently in
conflict with or not undertaken due to the attorney's other loyalties or interests.*
To show the conflict had an "adverse effect,” the defendant need only show that it
was "likely" that the conflict had some effect on counsel's handling of particular
aspects of the defense.”® The central question in assessing a conflict's adverse
effect is what the attorney was compelled td refrain from doing because of the
conflict, not only at trial but also in the sentencing process.®’

If a defendant can show that her counsel operated under an "actual conflict
of interest," prejudice is gencrally presumed.”® “The presump'tion of prejudice

extends to a conflict between a client and his lawyer's personal interest.”*’

95 United States v. Wells, 394 F.3d 725, 733 (9th Cir. 2005).

96 Walter-Eze, 869 F.3d at 901; United States v. Miskinis, 966 F.2d 1263, 1268 (9th
Cir. 1992); Mannhalt v. Reed, 847 F.2d 576, 583 (9th Cir. 1988); Lockhart v.
Terhune, 250 F.3d 1223, 1231 (9th Cir. 2001); Sanders v. Ratelle, 21 F.3d 1446,
1452 (9th Cir. 1994) (reviewing court "must examine the record to discern
whether the attorney's behavior seems to have been influenced by the suggested
conduct").

97 Holloway v. Arkansas, 435 U.S. 475, 490 (1978).

98 Miskinis, 966 F.2d at 1268; Mannhalt, 847 F.2d at 580; Cuyler v. Sullivan, 446
U.S. 335, 349-50 (1980).

99 Miskinis, 966 F.2d at 1269. Cf. Walter-Eze, 869 F.3d at 906 (limiting the
presumption of prejudice in a distinguishable situation where counsel's actual
conflict was confined to a single moment of the representation and resulted in a
single identifiable decision that adversely affected the defendant).
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In Walter-Eze, defense counsel appeared for trial indicating that he was
unprepared to proceed.‘°° The trial court offered Walter-Eze's cbunsél the choice of
proceeding to trial that day or continujhg' the trial upon counsel's payment of the
costs thereof."” Faced with this threat of sanctions, counsel expressed fear that he
might be required to report the miatter to the state bar association.'®? In the face of
this sincere concern, counsel elected to proceed to trial as scheduled.'®

Under the circumstances, the Walter-Eze Court had no difficulty discerning
that there was an actual conflict of interest that affected counsel's performance, i.e.
the choice to forego the continuance.'* The Walter-Eze Court cited with approval
a D.C. Circuit case, United States v. Hurt, finding an actual conflict where counsel
was sued for defamation by a witness and feared that continued representation
could lead to additional claims of this type (even though the defamation claim was
“almost surely meritless”).'?

Asin Hurt, Ms. Sullivan's coﬁnsél ciearly had an actual conflict of interest.
As counsel indicated to the Court, he felt a line had been crossed in Ms. Sullivan's
case that led him to worry about a malpractice lawsuit and his insurance agent. 4-

NS
gl

100 Walter-Eze, 869 F.3d at 897-98.
101 Id. at 898.

1021d

103 Id.

104 Id. at 904.

105 Id.; citing, United States v. Hurt, 543 F.2d 162, 166-67 (D.C. Cir. 1976).



ER-772 line 3-73 line 2. Ms. Sullivan did file suit against him and counsel
explained candidly that there was no way he could simultaneously defend himself
against Ms. Sullivan while defending her in her criminal .case. 4-ER-766; 10-ER-
2194. When the Court forced counsel to do so, counsel chose to assert his own
int_erests over those of Ms. Sullivan, arguing to the Court in her case that her
allegations were not true and offering detailed support for this argument. 4-ER-
559 line 12-‘25. On another, subsequeht occasion counsel argued in Ms. Sullivan's
case that her continued filings contained “false and misleading assertions of fact
against” him and that he “suspects and believes that Defendant is staging her court
filings in an attempt to create a record to bolster a future claim of ineffective
assistance of counsel against™ him. ’3-ER-451-2; 12-ER-2602 lines 8-11; 10-ER-
2201. |

Ms. Sullivan's is not a case where the conflict was relegated to a lone
moment of the representation such that the affect on counsel's performance boiled
down to one singular, easily identifiable choice to do or to refrain from doing
something due to .thc conflict. Rather, Ms. Sullivan's counsel labored under an
ongoing conflict of interest due to his need to defend himself while at the same
time being forced to defend Ms. Sullivan. Counsel's loyalty was thus divided and

this division of loyalties continued up to and through Ms. Sullivan's sentencing.



Counsei was unable to plé.y the role néceé‘séry to ensure that Ms. Sullivan's
sentencing was fair. Iﬂstead, he acti\;'ely,advoéétérd’against her. In his séntencing
memorandum, defense counsel failed to include any sentencing recommendation.
2-ER-168; 10-ER-2207. When the goﬁemme;it bfg:ééhed their plea agreement with
Ms. Sullivan, counsel réébgnized'a.‘s much but still did not move to withdraw her
plea. 11-ER-2511-82; 10-ER-2169-10. Ha& such a motion been filed and been
successfui, counsel would have been forced to continue representing Ms. Sullivan
through a lengthy trial, from his perspective affdrding additional opportunities for
Ms. Sullivan to stage and bolster the future claims he suspected and believed she
was planning against him.

Assigned counsel's division of lbyalties did adversely effect Ms. Sullivan's
defense. Under the standard, Ms. Sullivan need not show prejudice, i.e. she need
not show that a motion to withdraw her plea necessarily would have been
successful or that a different appfoach would have led to a lesser sentence. Ms.
Sullivan has shown adverse effect and remand for resentencing is required as a
result. |

CONCLUSION
For the forgoing reasons, Ms. Sullivan's case should be remanded for further

proceedings where she may elect to withdraw her pleas or proceed to resentencing
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CONCLUSION

The petition for a writ of certiorari should be granted.

Respectfully submitted,

/
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