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IN THE

SUPREME COURT OF THE UNITED STATES

PETITION FOR WRIT OF CERTIORARI

Petitioner respectfully prays that a writ of certiorari issue to review the judgment below.

OPINIONS BELOW

For cases from federal courts:

The opinion of the United States court of appeals appears at Appendix A to 
the petition and is
[ ] reported at ; or,
[ ] has been designated for publication but is not yet reported; or, 
[ ] is unpublished.

The opinion of the United States district court appears at Appendix 
the petition and is

to

[ ] reported at J or,
[ ] has been designated for publication but is not yet reported; or,
[ ] is unpublished.

[ ] For cases from state courts:

The opinion of the highest state court to review the merits appears at 
Appendix_____ to the petition and is
[ ] reported at
[ ] has been designated for publication but is not yet reported; or,
[ ] is unpublished.

; or,

The opinion of the _ 
appears at Appendix

court
to the petition and is

[ ] reported at ; or,
[ ] has been designated for publication but is not yet reported; or, 
[ ] is unpublished.
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JURISDICTION

(XI For cases from federal courts:

The date on which the United States Court of Appeals decided my case 
Ockr^r dxD*V imAwas

[ ] No petition for rehearing was timely filed in my case.

X] A timely petition for rehearing was denied by the United States Court of 
Appeals on the following date: | —, and a copy of the
order denying rehearing appears at Appendix —A-----

[ ] An extension of time to file the petition for a writ of certiorari was granted
to and including----------
in Application No. __ A

The jurisdiction of this Court is invoked under 28 U. S. C. § 1254(1).

(date)(date) on

[ ] For cases from state courts:

The date on which the highest state court decided my case was 
A copy of that decision appears at Appendix----------

[ ] A timely petition for rehearing was thereafter denied on the following date: 
_____________________ , and a copy of the order denying rehearing
appears at Appendix

[ ] An extension of time to file the petition for a writ of certiorari was granted
to and including____
Application No. __ A

(date) in(date) on

The jurisdiction of this Court is invoked under 28 U. S. C. § 1257(a).

2.
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QUESTION(S) PRESENTED

(-O WUcHner the appeal weaver tri M&.Salli v^nfe pea ^jreew©4 barsconskteKatioh

>&&Kes raised henem Where 4-heaovcrni’neot' ply bleached -Hoeicttoie^ 
O^ftemeoh j -Hue 'Sixiti ^mendfY»if was victafed when the- D is tried C&urd revefeed 
Ms. Sullivans hard- to present her own defense and then “forced counsel witb 

actual conflict of intenssf tfiaf adversely affected his perform a nee on 
<?lnd enforcemenf of Hie waives would result-in a mfec^maae of justice.

(5) Whether the joremmenf p|a m jy breached the pled aareenTenf stipulation 

"Hidf the charge* fo which Ms,Sullivan pled guiI4y adequately reflected ++ie- 
^nousviess of her actual offense hetfcinoV by nrguihq af sentencing +h=»f 
"Hoese offenses ( and releranf conduct" -thereto) did nor 1^effect a n aefequate 

Sentence because- Ms.Sullivan Was "c\ one--woman criminal erTterpmse1 
tvho also commitfed a pletborai of Uncharged and unproven offenses 
istincf fom those to which sloe had pied and thaf were unaOo^n-led 

k as a resu If IA/hether this breach of ffoe- plea agreemenf affected 

Ms.Sullivanfo Substantial rights where there is or reasonable- probabillfy 
■Ho«f -the error affected the SenfenCihq . And whether this breach of the 
plofi ag reemenf Seriously affected fhe fairness , integrity) or pub lie 
deputation of the gudioia I piCCQsdlrrjs, where the breach was del* berate- 

fhe integrity of erwr judicial system requires fhaf ttoegoremmenf vstnetty 

comply with rts obligations undera plea aareemenf.
£SQ Whether fie Distnef CfiUrf erred in revoking Ms Sullivan's Sixth Amerdmcrf 

Hgl'f tz> perscnially control her defense where- -she was conn pefenf to represenf 
herself and t-here wots no rusk- oh herdiewiphng a foal, buf shefled 

continual motions ttnaf were offen Wolous,, abusive, ve*af oas jWedfess.,
cfepiicafore, conelusory and/or illogical. , ^ ^

Whether the District Cmirf erred3 in -forcing appointed counsel to advocate- 
On Ms. <£>u ll i van <s behalf prior -fo and at sernenoing while actively defending 
himself againsf allegations of Ineffective ct&sisiance-* WlneiViercounsels 
divided loyaltie& adrersety affected his reprt=senfeifioh where he a rawed 

the Court thdf Ms.SuUiraWs all^ations were moilicrous and 
atfennpf to s+airie a fufure malpracfioe- iawsuif aajair>sf him ^n n
fhe^oreramenlS breach of Ms. Sullirani ptea but-did not-
movefo withdraw her pica. &nd whether counsels actual conf0 

interest- which adversely affected his repnsssntaficn of Ms.^SuUivan up 
and including sentencing reopuives Veversnl and remand forressntencoij

of ttie



LIST OF PARTIES

X] All parties appear in the caption of the case on the cover page.

[ ] All parties do not appear in the caption of the case on the cover page. A list of 
all parties to the proceeding in the court whose judgment is the subject of this 
petition is as follows:

RELATED CASES

— United states CfTtute of Appa^b, ( MinHo Grofif Mos. 23-5X5
United 6-bitesg>4 Atnenc^, Pbinfff--Apr>il
D&tendonf — A-pp^itente

United States Obteot G>urf firr Disteiof of fi
Mos. Cte IT-00104 XMS $ XM&

Lei h making? SiaIliW-n.gp*. v.^

mw^HI

->* / - ,:b

4 J*

■*vJ
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£JS) Tine Six4V» A memdiYienh^jvuJtmn+ees c\ cnmin«l de-hod<&nh psrscvvdly 

ri^hV -fo mcike. her oiwi dshnse unless she is incon'ipebnh h? dose or Vvxs>

&c\opcpe^ in delibered-e- eind setnc-us ot^hahhontd" m ts^ndueh. The- 
Ccurf XGvoU&d Ms. Sulliv^ni? 'SwHi Awerdmen-h r^jd k> peraonaOy corftw>\ 
he*- defense where she was competent to represent- hersdT buf-filed continual 

motions fha-t-were often fhvilous, abusive, vexatious, W'ehH<sss; dupti<rerhre; 
Condusory and/or iHcaic^l. Such behavior «s ihau&oed and denial ot Ms- 
Sullivans SixVh Amendment-hoht an+his hosts yv^e both eWctvi^l ^V'C51^

^ well as hamvful ewr since if conthbuted To her sentence- by C4I?3
i nlencsW -that" adverse y

The-

Dt£.Vv=>f

be i'ep resen ted -thereof by eo-unset wi-tb confltetug 

aUccA&sI his perform^
0*> The Stx4h Amendment- also auaraciteeS The r^ht ^
!<*,!* An actual ewrflrt «* **=& «*“*“ «ur^.

DtetvicSr Cm'* h>tvs=t

nee - -\v> counsels undivided

dlosent a <sbowing °T preiudire . The (
^ppo/n+ed counsel -fo Simultaneously advocato c?n Ms>. Su (vans e p 

~b and af senteroin<j while adiwdy defending himself gntnsrT 
inefeotlve assistance-. The*I Counsels divided loyalties Caused him

o malidou^ 
^t- him whil^

hguires rerevse^ | even

a nd
^imuitaneousiy ague-T-foot Ms.Sulliv<5cn4s allgaticms hene 
■felse attempt- -fo staae a future mat proctiee-ia vvs.uif ^pp1 ,
handling her sentience proceed mgs-■ Cui/unset alvso inoted The- govern went=s 

breach o-f Ms. Sullivans piert aejreement huh d<d not wiov^ T° withdraw 

herplesi. Counsels. actual conflict cf interest Thereby adversely 
atfeded his iepresenWhenn and requires. reversal and remand fhr

resentencing

erfteeted

'A



ReH hnrnfr>r Gi LTStvnb n*3
X, in-tv&aaoVoiAy 5taterricrv|- ot Pi-n Se-

-*- soua^hf a panel
ctosi cry, -fi/ed October 3b,'2024-. A copy of 4Viii. defies cm is ««

Appendix A to foto pleading.
decision overlooks or misapprehends several pomte of took wanran-bn^j p
rek^inrg ^ichw«s denied cn December °l&; 2C2A-* Moreover, 4he breach 

pie^r cu^reemenf Issue uwoli/es a rfoeshon of e<eephone* l importance 

Wetvmnfnrj review by 4be -Hoe Knifed Srfcafo& Supneme Gyur+-.
TVie Ninfo Qrcuif memorandum dedsiirn overlooks, or misapprehends

pomta of -focf Concerning Hie dOvewmcnlk bveaoh of foeir pta^i 
*v3‘neemenf wifh Ms. Sul lira n . foe MinfoXtocuif panel dedsievi -foils to> measure.

v3°menfto oillo5jc?e=l breach aajainsf 4he lifot^i Wisof fheir pi**? 

cicjreemenf herein, instead logituo^ -to 01 non prpseeu-hem a^veemcnf.
Tke porneli decision add.'-hcmally eifoer overlooks c»^ misapprehends fo<=- 

bafore of foe aliened Ueach vvki ich wenf well bey ound a mere c ‘erce 
-to relevant Ccnduefe af senfenci n<^. Finally , 4his is an issue c4excepf 

Importance touching on foe -fo nek? menta I -fo ir ness of foe ptear fo# Q1 n 1 n^ 

“System m foe. Disfoef o-f tlawauand elsewhere-
The panels I'viemoKrdum decision overlooks several ehti'cal -foots 

Concern.na Ms. Sullivan's, appoihfed Counsel to conflict of interest. The panel 

e C^*VIC^Q::^ Interests did rvof afteof his performance in
Openly ^\zccaLlT'nCXUi>lCT e€fc**’UsV bnorcs fhe undisputed -foof thaf counsel

4. 1 I 11 . Ms .Sullivan ? callma torci malicious liar flratiifo
foaf her -likens were untore ( ^ misleading., andetaboiLP

On is SUspici cfovs and beliefs- Hnaf Ms. &ulli ran was infonfionaUy 

&fe3,n3 tffotune claim of ihefefive 

XU. Sfg4mw=-t->4- /vt- foe Ga<a&

kane renew of 4he Memoiomdum

tteufoed ns
reheann or en3

As explained below, foe panels, memoiandum
erne.)

^issisfeinee of ecru nsel.

nnofoer of 4wol^lhmahina Sullivan to a fifty-fhree native Hawaiian 
Oarrenfly c5ewiricj a term of ^.of month imprisonment-. Ms Sullivan appealed 
her conviction and ■sentence raising several issues. ^ including wlnefoerdbe 

^jovemment plainly bveached fheir plea a^reemenf and wkefoor appointed 

Counsel had an acfoial conflref o-f (nteresf foaf- advfevsedy afferfesd hto 

repnssenta-hon af sentencing- The Minfo Cutoutf rejsded for^umenls

»n can Unpublished Wtemov&nduvYt deefsich -filed October 3o, 2Q2_d-. Afpddut 
A. Including rerokin^ Ms.Sull\v/ans> pvo sc ■sforVusto Vepvesenf hersolf 
to Viobrhevi of Ms.Sullivans 5ix4h Amerdmen-f t^hf to personally ccntod 

her defense where <ske was compelenf to repiesenf herself and foero was

10



fn<=t| . buf she filed continubi morons th«f vvereno msk- of tvs*' disrvtpfir)£j 
oUen frivolous } abusive, l/exoi-hous , webfless. dwpliccrh^e ( condusory ^uod/or

ill ocp'cn I -
Summary of fttgumewf

(_Iv) An oHnot-wuse i/<5tlt'd picc\ watirer does ncf bar constdevErberi of an 

appeal iA/he-v© fhe^sjovmiwenf has bveuohed 4bepl<ss? ^ajreevnenf 

violates the Co nsH tut on ^ and/or enforcemenV of Hoe waiver- would vesulf<n 

^ iwiscanaa^jp o{ .justice . Heve, Hoe aoverriKnenf plainly \avc*ncM -fbef pleer 
^r=>Tn*, wi++1 M&.Sulllwart. I>, tfcMiW, Ms.&ulli^nk sentence- l«as

j" Wol'=H>°r, <><-«« S|*4V, Amendment- smce ^ Dtstvfct- CcuH- 
p "openly nevoked Ms SuIIi^h's vghf-b pwssenf her own defense and 4hen 

t^red on he^ counsel wifb an actual cortfliefof interest fhaf-adversely 
a cdtrd his performance. Rnaily^ enforcement of 4be waiver- would vssulfe 

M *> *f>sfce Udh of teese Even if o4henvv.se

^ ' j "Hie Ift/^iircn of fhe rfcjhf fo appeal Cbn-fertneid (b Ms. 'Sullivarls
P d s hot U>civ ronsiderc^fcrn of the issues herein , and a o vemwent 
aid

£JT. ) fhe

-Hie sadence-

n3nof object- fc> Hus,

^^hemwenf plainly breaches 
+oni M

i, 4^41^ l7?cm^^' He^e^, Hie Jo^ewmenf sfiputefed m theater aareernent
Senoas c*nair^ps’ ^ which (Us-Sullit/an plead awi l+y adeajwafoiy nsfleeded fh&- 

-Hies© offenses ^er actual offense- behauon Hen anauetd af sem-fenotnaMWf

, ^'©ItsvwKif conduct thend^d.d not vteReet an 

enterprise" ? ^ Ms-SuHtt-an wcts l,af one —tvovnan cnmin^l
offenses, l -f r commi-Hcd a plethora of uncharged and unpvoren 
una ™>rn 'Hlose/ ^ whfch had pio4 4b=rf ^
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circumstance, it is altogether appropriate for this Court to carefully examine the

facts and circumstances of a given case to determine whether the issues implicated

therein warrant review on the merits notwithstanding the appeal waiver.6

An appeal waiver is generally enforceable if it was entered knowingly and

voluntarily and if the language of the waiver covers the grounds raised on appeal.7

It is well established that an appeal waiver will not apply in several circumstances,

including where: (1) the government has breached the plea agreement that

includes the waiver, (2) the sentence violated the Constitution, or (3) enforcement

of the waiver would result in a miscarriage of justice. Each of these circumstances

exist here and are discussed in detail below.

1. Breach of Plea Agreement

As discussed in section II. infra, the government did breach their plea

agreement with Ms. Sullivan. A waiver of the right to appeal is not given effect

where the government has breached the plea agreement.8 The government's breach

Court imposes a sentence within or below the applicable Sentencing Guidelines 
range as determined bv the Court.1... We believe that this unorthodox 
agreement presents grave dangers and presents both constitutional questions and 
ordinary principles of fairness and justice.”).

6 See, id. at 101 (reasoning that such a waiver “will cause us to examine carefully 
the facts of the case and to look at the manner in which the agreement and the 
sentence were entered into and applied to determine whether it merits our 
review.”).

7 United States v. Bibler, 495 F.3d 621, 623-24 (9th Cir. 2007).
8 See, United States v. Baramdyka, 95 F.3d 840, 843 (9th Cir. 1996); United States 

v. Gonzalez, 16 F.3d 985,990 (9th Cir. 1993).



of the plea agreement effectively releases the defendant from her promise not to 

appeal her sentence.9

2. Unconstitutional Sentence

An otherwise valid appeal waiver will not be enforced to bar an appeal of a 

sentence that violates the Constitution.10 This Court's opinions concerning the 

enforcement of an appeal waiver where the defendant asserts a Constitutional 

violation are somewhat conflicting.11

In United States v. Bibler, the Court clearly exempted challenges that a

sentence is illegal from otherwise appeal waiver-barred claims.12 Since an 

unconstitutional sentence is clearly an illegal sentence, the Wells Court recognized

a sentence that violates the Constitution certainly should also fall under the general

exception that an appeal waiver does not apply to an unlawful sentence as the 

Constitution is the supreme law of the land.13 So, although a given defendant may 

have entered into a valid plea agreement promising not to appeal her sentence, the

private contract principle that would normally enforce the agreement does not

9 Gonzalez, 16 F.3d at 990.
10 Bibler, 495 F.3d at 624.
11 See, Wells, 29 F.4that 586 (reasoning that the scope of the Constitutional 

exception to application of an appeal waiver required some clarification).
12 Wells, 29 F.4that 586; citing, Bibler, 495 F.3d at 624. See also, Wells, 29 F.4th 

at 595 (Bibler created a “rule that appeal waivers are never valid to bar appeals 
of sentences when those appeals are brought on constitutional grounds.”) (Hon. 
Bea, J. dissenting).

13 Wells, 29 F.4that 586; citing, Cooper Aaron, 358 U.S. 1, 18 (1958).



always apply.14 The "analogy between plea agreements and private contracts is 

imperfect... because the Constitution imposes a floor below which a defendant's

plea, conviction, and sentencing may not fall."15 Based on these authorities, the

Court has previously reviewed claims of constitutional error at sentencing 

notwithstanding an otherwise valid appeal waiver barring the same.16

In United States v. Wells, a three-judge panel reconsidered this prior 

caselaw.17 Two judges (Hon. J. Clifford Wallace and Ronald Gould) joined the 

majority opinion; another (Hon. Carlos T. Bea) dissented.18 The Wells' two-judge

majority explained the Court would review the merits of an otherwise waiver-

barred appeal issue concerning a sentence that “violates the Constitution.”19 For

this purpose, the majority held:20

a waiver of the right to appeal a sentence does not apply if (1) the 
defendant raises a challenge that the sentence violates the

14 Wells, 29 F.4th at 586-87.
15 Id.; citing, United States v. Torres, 828 F.3d 1113,1124-25 (9th Cir.

2016). *
16 United States v. Odachyan, 749 F.3d 798, 801 (9th Cir. 2014) (“The appeal 

waiver in the plea agreement by its terms does not preclude an argument that the 
sentence is unconstitutional, and we have jurisdiction to consider a claim of 
constitutional error in any event... (an appeal waiver will not apply if the 
sentence violates the Constitution). Recognizing this authority, the government 
does not contend that Odachyan has waived his right to argue a denial of due 
process.” (Internal citation and quotations omitted.)).

17 Wells, 29 F.4th at 580.
IS Id. at 582.
19 Id. at 584; citing, Torres, 828 F.3d at 1125.
20 JFe//s, 29 F.4th at 587.
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Constitution; (2) the constitutional claim directly challenges the 
sentence itself; and (3) the constitutional challenge is not based on any 
underlying constitutional right that was expressly and specifically 
waived by the appeal waiver as part of a valid plea agreement.

The majority then limited this exception, reasoning:21

constitutional challenges to a sentence surviving an appeal waiver 
under [this] exception are limited to challenges that the terms of the 
sentence itself are unconstitutional. The exception does not allow any 
constitutional challenges per se, such as the Sixth Amendment rights 
to a speedy and public trial or right to confront witnesses, which are 
not challenges that the sentence is unconstitutional.

The dissent in Wells argued that the case was controlled by contradictory

Ninth Circuit panel-decided precedents (Joyce and Bibler) and therefore should

only have been decided by the court sitting en banc.22 The Wells majority

recognized these issues might be ripe for en banc hearing.23 Petitions for rehearing

and Certiorari were both denied.24

A defendant who executes a general waiver of the right to appeal her 

sentence in a plea agreement should not thereby subject herself to being sentenced 

entirely at the whim of the district court. Due process and other basic rights such

as the Sixth Amendment right to counsel or to control one's own defense through

21 Id.
22 Id. at 593.
23 Id. at 587 n. 3 (“if this case is heard en banc, the en banc court can decide if 

Bibler and its progeny should be overturned and adopt a new rule. However, we 
as a panel are bound by our prior published decisions of our court.”).

24 Wells, rhg. denied, 2022 U.S. App. LEXIS 13131 (9th Cir.), cert, denied, 143 S. 
Ct. 267 (2022).
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self-representation should still apply. To hold otherwise would mean that once a

plea agreement with a broad appellate waiver was entered, the Court could

sentence the defendant without the benefit of counsel even without a valid waiver

thereof, could sentence the defendant in absentia without any justification, could

sentence the defendant on the basis of any alleged fact regardless of the quantum

of proof thereof, and could increase a defendant's sentence because of her race,

sex, religion, or political views, etc.

The Bibler Court got this right—even in the face of a broad appeal waiver, 

the Constitution must continue to impose a floor below which a defendant's

sentencing proceedings may not fall.25 As Ms. Sullivan argues infra section EL,

the revocation of her Sixth Amendment right to self-representation following her

plea violated the Constitution and should be considered despite the appeal waiver

extracted by the government. Likewise, Ms. Sullivan's subsequent representation

at sentencing by counsel burdened by an actual conflict of interest that adversely

affected his performance also violated the Sixth Amendment (see section IV. infra)

and should be considered here under the same reasoning.

25 Torres, 828 F.3d at 1124-25; see also, Wells, 29 F.4th at 595 (Bea, J. dissenting) 
(Bibler held “that appeal waivers are never valid to bar appeals of sentences 
when those appeals are brought on constitutional grounds.”).

■ .v
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The Fourth Circuit examined a similar situation in United States v. Attar.26

In Attar, the defendant entered into a plea agreement with a broad appeal waiver.27 

Just prior to sentencing, Attar's counsel moved to withdraw.28 The district court

told Attar he could proceed with the same counsel or represent himself but the 

court would not continue sentencing to retain new counsel.29 Though Attar never

waived his right to counsel, the Court allowed counsel to withdraw and sentencing 

proceeded.30 Attar appealed arguing the court violated the Sixth Amendment.31

The Fourth Circuit considered the constitutional issue despite Attar's appeal

waiver, reasoning: “a defendant who executes a general waiver of the right to

appeal his sentence in a plea agreement 'does not [thereby] subject himself to being

sentenced entirely at the whim of the district court.. .”32 As an example of such an

intolerable situation, the Court cited a defendant sentenced on the basis of a

constitutionally impermissible factor such as race.33 The Court continued:34

26 38 F.3d 727 (4th Cir. 1994).
27 Id. at 729.
28 Id.
29 Mat 730.
30 Id.
31 Id. at 731.
32 Id. at 732, quoting, United States v. Marin, 961 F.2d 493, 496 (4th Cir. 1992).
33 Id.
34 Id.; citing, United States v. Bushert, 997 F.2d 1343, 1350 n.18 (11th Cir. 1993) 

(general waiver of the right to appeal sentence in plea agreement does not bar 
appellate review of a claim that the sentence was imposed in violation of certain 
'fundamental and immutable' constitutional guarantees).

\ l!3-'



Nor do we think such a defendant can fairly be said to have waived 
his right to appeal his sentence on the ground that the proceedings 
following entry of the guilty plea were conducted in violation of his 
Sixth Amendment right to counsel, for a defendant's agreement to 
waive appellate review of his sentence is implicitly conditioned on the 
assumption that the proceedings following entry of the plea will be 
conducted in accordance with constitutional limitations.

Ms. Sullivan cannot fairly be said to have waived her right to appeal based

on a revocation of her previously long-recognized and constitutionally protected

right to represent herself taking place some seven months after the government

insisted on the appeal waiver. Likewise, the subsequent representation of Ms.

Sullivan by counsel burdened with an actual conflict of interest that adversely

affected his performance cannot fairly be said to have been waived based on the

previously entered plea agreement. These constitutional issues should both be

considered on their merits argued below.

3. Miscarriage of Justice

Importantly, neither the majority nor the dissenter in Wells disavowed

another exception to the application of an otherwise valid appeal waiver—the 

“miscarriage of justice” exception.35 Since 2007, the Ninth Circuit has recognized 

that appellate courts do generally retain subject matter jurisdiction over an appeal 

by a defendant who has signed an appellate waiver.36 And even the Wells Court

35 Wells, 29 F.4th at 583.
36 United States v. Castillo, 496 F.3d 947,957 (9th Cir. 2007) (en banc).



recognized the Court would continue to exercise subject matter jurisdiction to 

consider the merits of an otherwise waiver-barred appellate issue present “some

»37miscarriage of justice.

As to the issues raised herein—the government's breach of Ms. Sullivan's 

plea agreement at sentencing, the revocation of her right to self-representation, and 

the subsequent representation by conflicted counsel—it would be a miscarriage of 

justice to refuse to consider them as a result of her plea waiver. It would leave Ms. 

Sullivan (and other defendants in similar positions) entirely at the whim of the 

government and not infallible district courts at sentencing notwithstanding the 

many Constitutional guarantees that are supposed to continue to safeguard the 

basic fairness of such proceedings.

II. The Government Plainly Breached their Plea Agreement with Ms. 
Sullivan thereby Affecting her Substantial Rights and Seriously 
Affecting the Fairness, Integrity, and Public Reputation of the Judicial 
Proceedings Below.

A. Standard of Review

The Court generally reviews de novo whether the government breached its 

plea agreement.38 If the breach of the plea agreement was not raised below, this 

Court reviews for plain error.39 Reversal in such a circumstance requires a showing

37 Wells, 29 F.4th at 583.
38 United States v. Whitney, 673 F.3d 965, 970 (9th Cir. 2012).
39 Id.



that (1) there has been error; (2) that was plain, (3) affected substantial rights, and

(4) seriously affected the fairness, integrity, or public reputation of the judicial

40proceedings.

B. Argument

Breaches of plea agreements implicate the constitutional guarantee of due 

process.41 When a plea agreement includes promises or agreements by the

government, such promises or agreements “must be fulfilled.”42 'Must be fulfilled'

is to be construed literally and strictly. Plea agreements are understood using the

ordinary rules of contract law.43 Plea agreements are contracts, and “the

government is held to [their] literal terms.”44 The Court employs objective

standards in which the parties' reasonable beliefs control.45 As the drafter of the

agreement, the government bears responsibility for any lack of clarity, and 

ambiguities are construed in the defendant's favor.4* Strict compliance is 

required.47

40 Id.
41 United States v. De la Fuente, 8 F.3d 1333,1336 (9th Cir. 1993).
42 Santobello v. New York, 404 U.S. 257,262 (1971).
43 Brown v. Poole, 337 F.3d 1155,1159 (9th Cir. 2003).
44 United States v. Alcala-Sanchez, 666 F.3d 571, 575 (9th Cir. 2012).
45 Brown, 337 F.3d at 1159-60.
46 United States v. Cope, 527 F.3d 944, 950 (9th Cir. 2008); United States v. 

Franco-Lopez, 312 F.3d 984, 989 (9th Cir. 2002).
47 United States v. Heredia, 768 F.3d 1220, 1230, 1234 (9th Cir. 2014).



Requiring strict compliance ensures fairness in the plea bargaining process 

and thus protects the integrity of the criminal justice system.48 Mandating strict 

compliance also “encourages plea bargaining, an essential component of the

5549administration of justice.

A plea agreement is breached when the government makes representations at 

sentencing that are inconsistent with the terms of the agreement or which 

undermine the same.50 The stipulations in a plea agreement may be undermined 

explicitly or implicitly.51

On her own behalf, Ms. Sullivan negotiated an extremely unfavorable plea

agreement whereby she broadly admitted to engaging in a federal and state tax 

fraud scheme, a credit card fraud scheme, a fraud involving financial aid for

college-bound students, and aggravated identity theft. 6-ER-l 183-90. The

agreement included no concessions from the government concerning the 

calculation of loss amount, the identity and number of victims, or the date ranges

of the federal and state tax fraud schemes. 6-ER-l 192-93. But the agreement did

bind the government to the following stipulation: “the charges to which the 

defendant is pleading guilty adequately reflect the seriousness of the actual offense

48 Id. at 1230.
49 Alcala-Sanchez, 666 F.3d at 575 (internal quotation marks omitted).
50 See, e.g., United States v. Camarillo-Tello, 236 F.3d 1024,1027 (9th Cir. 2001).
51 Heredia, 768 F.3d at 1231.

I



behavior...6-ER-l 190. In terms of benefit for her bargain this provision may

not be much, but based thereon Ms. Sullivan was at least entitled to expect that

when it came to sentencing, the government would not argue the opposite, i.e. that

the charges to which she pled somehow failed to adequately reflect the seriousness

of her actual offense behavior. But that is exactly what the government did, in the

strongest of terms.

The government took the position at sentencing that the charges to which

Ms. Sullivan had pled did not at all reflect the seriousness of her actual offense

behavior. 2-ER-180-90. In particular, the government argued that Ms. Sullivan

was “a one-woman criminal enterprise,” citing a plethora of uncharged and

unproven offenses other than those to which she had pled, including other

instances of aggravated identity theft, extensive concealment money laundering,

extortion, account takeovers, thefts, uncharged bankruptcy fraud, mortgage fraud,

falsified letters to state authorities, and forging of legal documents. 2-ER-178,

180, 183. The government also pointed to unproven aspects of the tax, credit, and

education fraud schemes it termed “unaccounted for” frauds. 2-ER-180. Citing

these alleged offenses outside the scope of those in the plea agreement, the

government argued the over $3 million loss amount calculated by Probation did not

adequately reflect die seriousness of Ms. Sullivan's actual offense behavior because

i:,
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it did not include loss amounts from these other offenses. 2-ER-183 (arguing 

“losses related to Sullivan's other criminal conduct are not accounted for in the

Guidelines” (emphasis added)).

The government's breach did affect Ms. Sullivan's substantial rights. A 

breach of a plea agreement affects the defendant's substantial rights whenever there 

is a reasonable probability that the error affected the outcome.52 Such a probability 

is simply one that is sufficient to undermine confidence in the outcome.53

The government's hyperbolic arguments specifically and intentionally called 

attention to matters that were not at all mentioned in Ms. Sullivan's plea agreement. 

The government urged the Court to reject Probation's recommendation for a low- 

end Guidelines sentence on this very basis and the Court did reject that 

recommendation, imposing a longer mid-range Guidelines term of imprisonment. 

Though the Court did not accept the government's invitation to impose a far longer 

sentence on the grounds they cited, it is very much reasonably probable that the 

government's recommendation did affect the outcome.

Importantly, this was not a situation where the government inadvertently 

breached a provision in a plea agreement, perhaps as a result of a heavy workload

52 Whitney, 673 F.3d at 972; quoting, United States v. Marcus, 560 U.S. 258, 262 
(2010),

53 United States v. Fuentes-Galvez, 969 F.3d 912, 916 (9th Cir. 2020); quoting, 
Strickland v. Washington, 466 U.S. 668, 694 (1984).
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for government lawyers, or the result of cases getting handed from person to 

person at the U.S. Attorneys office (none of which would excuse the breach). 

Rather, this was a situation where the government deliberately took a position at

sentencing they had expressly disavowed in the plea agreement. Ms. Sullivan's

counsel noted as much in his sentencing memorandum. 2-ER-170-71; 10-ER-

2207. As argued infra section IV., Ms. Sullivan's counsel was laboring under an

actual conflict of interest. His failure to move to withdraw Ms. Sullivan's plea on

this basis is evidence of the adverse affect of his conflicted interests, not on the

gravity or fact of the government's breach. See, infra at section IV.

From this pro se defendant, the government extracted an extremely

prosecution-friendly and one-sided plea agreement. Then they breached it by

rejecting their stipulation therein at sentencing. Such a breach is of just the type

that directly affects the integrity of the proceedings because “[t]he integrity of our 

judicial system requires that the government strictly comply with its obligations 

under a plea agreement.”54 Our current federal criminal justice system is very 

much a system of plea bargaining.55 The bargaining positions of the parties in this

system are often unequal and that situation was especially so here, where Ms.

54 Whitney, 673 F.3d at 974; quoting, United States v. Mondragon, 228 F.3d 978, 
981 (9th Cir. 2000).

55 United States v. Mutschler, 152 F. Supp. 3d 1332,1333 (W.D. Wash. 2016) 
(citing Department of Justice statistics indicating that roughly 97% of federal 
convictions result from guilty pleas).
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Sullivan chose to represent herself. The government's deliberate breach of Ms. 

Sullivan's plea agreement in this way undermines even the most basic fairness still 

left in the process. It affected the very integrity of these proceedings and reversal 

is required ns a result.

III. The District Court Erred in Revoking Ms. Sullivan's Sixth Amendment 
Right to Self-Representation.

A. Standard of Review

The Court has yet to definitively articulate the standard of review applicable 

to a claim that a defendant's Sixth Amendment right to self-representation was

violated.56 The Court has held that the validity of a Faretta waiver of the right to 

counsel precedent to self-representation is a mixed question of fact and law 

reviewed de novo.57 The Sixth Amendment guarantees both the rights to 

representation by counsel and to control one's own defense by self-representation,58 

so waiver of the latter is likewise a mixed question of law and fact that should be 

reviewed de novo. United States v. Flewitt59 implicitly supports this position.60 

The Second, Third, Fifth, Eighth, and Tenth Circuits have all taken this position.61

56 United States v. Engel, 968 F.3d 1046, 1049 (9th Cir. 2020); see also, United 
States v. Johnson, 610 F.3d 1138, 1144 (9th Cir. 2010).

57 United States v. Lopez-Osuna, 242 Fi3d 1191,1198 (9th Cir. 2000).
58 Faretta v. California, 422 U.S. 806, 807 (1975).
59 874 F.2d 669,676 (9th Cir. 1989).
60 Engel, 968 F.3d at 1050.
61 Id. at 1049 (collecting cases).
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B. Argument

The Sixth Amendment guarantees a criminal defendant personally the right 

to make her defense.62 This right derives from each defendant's fundamental

“individual dignity and autonomy.”63 Respecting these rights, the Constitution

“does not force a lawyer upon a defendant.”64 To do so would be contrary to the

defendant's basic right to defend herself if she truly wants to do so.65 “The right to

defend is given directly to the accused; for it is [s]he who suffers the consequences

if the defense fails.”66

In 2008, the Supreme Court held that the Constitution permits limiting a

defendant's self-representation right on the ground that the defendant lacks the

mental capacity to conduct his trial defense unless represented even when he is 

competent to stand trial.67 In other words, the constitutional guarantee of a fair trial

may permit a district court to override a Faretta request for a given defendant

based on competency but only if their “mental disorder prevented them from

»»68presenting any meaningful defense.

62 Faretta, 422 U.S. at 819.
63 McKastie v. Wiggins, 465 U.S. 168, 178 (1984). -
64 Faretta, 422 U.S. at 807.
65 Id. at 817.
66 Id. at 819-20.
67 Indiana v. Edwards, 554 U.S. 164,174 (2008).
68 Johnson, 610 F.3d at 1145.
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Ms. Sullivan did not suffer from any documented mental disorder, much less 

one that would have prevented her from presenting any meaningful defense at 

sentencing. 7-ER-1596, 1610; 13-ER-2899. Ms. Sullivan may have had issues

with organization and the specifics of criminal procedure but she was very much

competent to represent herself herein. 7-ER-1596. The district court concluded as

much on April 13,2020. Id. Though the Court later returned to the issue of

competency when it looked like Ms. Sullivan might not enter a guilty plea, 6-ER-

1258, the Court was quickly willing to reverse course once Ms. Sullivan indicated

she still intended to enter such a plea. 6-ER-l 176. The problem was not that Ms.

Sullivan seemed to be incompetent to represent herself. If that was the case, Ms.

Sullivan's pro se status would have been revoked long before she entered her plea

agreement. The problem was that Ms. Sullivan insisted on representing herself by

the continual filing of numerous, voluminous, repetitive motions, requests to

reconsider, and appeals, etc. See, 5-ER-1015 line 9-1019 line 25, 1026 lines 4-7,

1043 lines 10-13. So after Ms. Sullivan had pled guilty only to return to this

pattern beginning with a series of motions to withdraw her pleas and to relitigate

matters waived by her plea, this again became the focus of contention.

The right to self-representation may alsb be revoked based on a showing of

deliberate and serious obstructionist misconduct.69 But this is a high standard and

69 Faretta, 422 U.S. at 834 n.46.

f



this Court has specifically held that the right may not be revoked due to die 

defendant's numerous nonsensical pleadings.70 The right also may not be revoked 

due to the filing of “continual motions” even where such motions are largely 

irrelevant.71 Making vague and poorly formulated motions is not a valid basis for

revocation of the right to represent oneself.72 Likewise, a defendant's self­

representation cannot be revoked merely because she lacks familiarity with the 

specifics of criminal procedure.73

The Court framed the issues plainly and succinctly in United States v.

Johnson. Johnson was charged in multiple fraud-related counts and insisted on

defending himself based on “an absurd legal theory wrapped up in Uniform

Commercial Code gibberish.”74 In short, the record clearly showed Johnson was a 

“fool”75 who engaged in a veritable “campaign of filing meaningless and 

nonsensical documents.”76 Johnson's defense was further characterized by the 

Court as sometimes wacky, eccentric, and uncooperative.77 Despite all this, the

Court held Johnson had the constitutional right to represent himself and “go down

70 Johnson, 610 F.3d at 1144.
71 Flewitt, 874 F.2d at 674-75.
72 Id. at 673.
73 Lopez-Osuna, 242 F.3d at 1200.
74 Johnson, 610 F.3d at 1140.
15 Id.
76 Mat 1143.
77 Id. at 1144.
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in flames” if he wished.”78 The Court easily found that no aspect of Johnson's

defense justified the involuntary deprivation of his constitutional right to defend 

himself.79 Johnson's conduct, such that it was, simply “did not make it impossible

5580for the court to administer fair proceedings.

The Johnson Court summarized their holding:81

the district judge conducted three Faretta hearings spanning several 
days in which he repeatedly and thoroughly advised the defendants of 
their right to counsel, the pitfalls of self-representation, and the right 
to change their minds. The defendants unequivocally demonstrated 
their understanding of the situation and their adamant desire to 
represent themselves, as was their right. They were examined by a 
psychiatrist and found to be fine. In the absence of any mental illness 
or uncontrollable behavior, they had the right to present their 
unorthodox defense and argue their theories to the bitter end.

Similarly here, Ms. Sullivan's campaign of voluminous and repetitive filings,

however else characterized, did not warrant revocation of her Sixth Amendment

right to personally defend herself. Ms. Sullivan may have filed numerous 

nonsensical pleadings, continual motions that were largely irrelevant, vague and 

poorly formulated, and repetitive motions that showed an at least near complete 

lack of understanding or disregard of the rules of criminal procedure. None of this 

was sufficient to revoke Ms. Sullivan's constitutional right to defend herself. The

78 Mat 1140.
79 Mat 1144.
80 M:
81 Id. at 1146-47.
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Government recognized that this pattern of vexatious filings was insufficient under

Faretta and existing caselaw interpreting the same. 5-ER-1066. The District

Court had ample authority to deal with Ms. Sullivan's poorly formulated and

repetitive defense arguments to ensure the continued orderly administration of

justice, 5-ER-1070, for example by striking repetitive pleadings, overruling

frivolous objections, and disregarding legal arguments lacking factual support.

The Court could and should have taken such steps while respecting Ms. Sullivan's

constitutional rights. The Court erred and violated the Sixth Amendment by failing

to do so.

The question, then, is whether remand for resentencing is required and if so

on what showing. The Supreme Court and this Court have previously held that

denial of a knowing, intelligent and voluntary request to proceed pro se is

generally structural error and requires reversal even absent a showing of 

prejudice.82 "An improper denial of a request to proceed pro se ... is not amenable 

to harmless error analysis. The right is either respected or denied; its deprivation

cannot be harmless."83

82 Wiggins, 465 U.S. at 177 n.8 ("Since the right of self-representation is a right 
that when exercised usually increases the likelihood of a trial outcome 
unfavorable to the defendant, its denial is not amenable to 'harmless error' 
analysis."); United States v. Maness, 566 F.3d 894, 896 (9th Cir. 2009).

83 Maness, 566 F.3d at 896.
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But this Court has also held that an improper denial of a defendant’s right to 

proceed pro se at sentencing, rather than at trial, is not a structural error and is thus 

subject to harmless error analysis.84 This is inconsistent with Supreme Court 

precedent holdings that the Sixth Amendment applies at all critical stages of a 

criminal prosecution.85 Sentencing is a critical stage of the proceedings.86 Ms. 

Sullivan's case should be remanded for resentencing because the district court's 

improper denial of her Sixth Amendment right to represent herself at sentencing is 

a structural error that is not amenable to harmless error analysis.

Even under this Court's harmless error precedent, remand for resentencing is

still required because the error did contribute to the sentence imposed. Under this 

caselaw an improper denial of a defendant's right to proceed pro se at sentencing is 

subject to harmless error analysis.87 Accordingly, reversal is still required if the

88error contributed to the sentence imposed.

Following the revocation of her right to control her own defense, counsel

was forced upon Ms. Sullivan over both her and her appointed counsel's repeated

84 Id. at 897.
85 Marshall v. Rodgers, 569 U.S. 58, 62 (2013) (it is beyond dispute that the Sixth 

Amendment safeguards apply at all critical stages of the criminal process); 
United States v. Rice, 776 F.3d 1021, 1024 (9th Cir. 2015) (“the right to counsel 
applies at all critical stages of prosecution ... the right to self-representation 
applies to all proceedings to which the right to counsel applies”).

86 Estelle v. Smith, 451 U.S. 454 (1981).
87 Maness, 566 F.3d at 897.
88 Id.



objections. 5-ER-1005, 897, 844, 840; 4-ER-794, 792; 3-ER-454; 2-ER-428, 393,

307, 303, 289,248, 246,211, 156; 12-ER-2612; 10-ER-2183, 2187-93, 2199,

2203-07. As argued infra section IV. below, appointed counsel labored under an

actual conflict of interest that did adversely affect his representation. While

appointed counsel was supposed to be advocating on Ms. Sullivan's behalf, he was

actively doing just the opposite, advocating against her by effectively calling her a

liar and undermining her credibility. To the Court, appointed counsel repeatedly

alleged Ms. Sullivan's representations were “malicious and false,” “not true,” and

included “false and misleading assertions of fact” that were staged in an attempt to

set up a future presumably also malicious and false claim. 4-ER-766,559 line 12;

3-ER-451-52; 10-ER-2194,2214,2201. When it came time for sentencing and the

government was arguing that Ms. Sullivan was an incorrigible one-woman

criminal enterprise of all-purpose fraudulent activities, appointed counsel was in no

position to respond to any of these arguments. Rather, in his need to defend

himself, appointed counsel had already offered up information to support such

characterizations, improperly stripping Ms. Sullivan of her right to self­

representation created this conundrum. It did affect her sentence and her sentence

should now be reversed as a result.
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rv. Appointed Counsel had an Actual Conflict of Interest that Adversely 
Affected his Representation and Requires Remand for Resentencing.

A. Standard of Review

"A claim that trial counsel had a conflict of interest with the defendant is a

mixed question of law and fact and is reviewed de novo by the appellate

»i 89court.

B. Argument

The Sixth Amendment guarantee of assistance of counsel comprises two 

correlative rights: the right to counsel of reasonable competence,90 and the right 

to counsel's undivided loyalty.91 A criminal defendant accordingly is entitled under 

the Sixth Amendment to an effective attorney who can represent her competently 

and without conflicting interests.92 If counsel is prevented by a conflict of interest 

from asserting his client's contentions without fear or favor, the integrity of the 

adversary system is cast into doubt because counsel cannot play the role 

necessary to ensure that the proceedings are fair.93

An "actual conflict" is "a conflict [that] adversely affected counsel's

performance" and not a "mere theoretical division of loyalties."94 An "adverse

89 United States v. Walter-Eze, 869 F.3d 891, 900 (9th Cir. 2017).
90 McMann v. Richardson, 397 U.S. 759, 770-71 (1970).
91 Wood v. Georgia, 450 U.S. 261,271-72 (1981).
92 Garcia v. Bunnell, 33 F.3d 1193,1195 (9th Cir. 1994).
93 See, Strickland, 466 U.S. at 685.
94 Mickens v. Taylor, 535 U.S. 162,171-72 (2002).
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effect" is shown if some plausible alternative defensive strategy or tactic might 

have been pursued but was not and the alternative defense was inherently in 

conflict with or not undertaken due to the attorney's other loyalties or interests.95 

To show the conflict had an "adverse effect," the defendant need only show that it

was "likely" that the conflict had some effect on counsel's handling of particular 

aspects of the defense.96 The central question in assessing a conflict's adverse

effect is what the attorney was compelled to refrain from doing because of the

conflict, not only at trial but also in the sentencing process.97

If a defendant can show that her counsel operated under an "actual conflict

of interest," prejudice is generally presumed.98 “The presumption of prejudice

extends to a conflict between a client and his lawyer's personal interest.»99

95 United States v. Wells, 394 F.3d 725, 733 (9th Cir. 2005).
96 Walter-Eze, 869 F.3d at 901; United States v. Miskinis, 966 F.2d 1263,1268 (9th 

Cir. 1992); Mannhalt v. Reed, 847 F.2d 576, 583 (9th Cir. 1988); Lockhart v. 
Terhune, 250 F.3d 1223, 1231 (9th Cir. 2001); Sanders v. Ratelle, 21 F.3d 1446, 
1452 (9th Cir. 1994) (reviewing court "must examine the record to discern 
whether the attorney's behavior seems to have been influenced by the suggested 
conduct").

97 Holloway v. Arkansas, 435 U.S. 475, 490 (1978).
98 Miskinis, 966 F.2d at 1268; Mannhalt, 847 F.2d at 580; Cuyler v. Sullivan, 446 

U.S. 335, 349-50 (1980).
99 Miskinis, 966 F.2d at 1269. Cf. Walter-Eze, 869 F.3d at 906 (limiting the 

presumption of prejudice in a distinguishable situation where counsel's actual 
conflict was confined to a single moment of the representation and resulted in a 
single identifiable decision that adversely affected the defendant).
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In Walter-Eze, defense counsel appeared for trial indicating that he was 

unprepared to proceed.100 The trial court offered Walter-Eze's counsel the choice of 

proceeding to trial that day or continuing the trial upon counsel's payment of the 

costs thereof.101 Faced with this threat of sanctions, counsel expressed fear that he 

might be required to report the matter to the state bar association.102 In the face of 

this sincere concern, counsel elected to proceed to trial as scheduled.

Under the circumstances, the Walter-Eze Court had no difficulty discerning 

that there was an actual conflict of interest that affected counsel's performance, i.e.

103

the choice to forego the continuance.104 The Walter-Eze Court cited with approval 

a D.C. Circuit case, United States v. Hurt, finding an actual conflict where counsel 

was sued for defamation by a witness and feared that continued representation 

could lead to additional claims of this type (even though the defamation claim was

“almost surely meritless”).105

As in Hurt, Ms. Sullivan's counsel clearly had an actual conflict of interest.

As counsel indicated to the Court, he felt a line had been crossed in Ms. Sullivan's

case that led him to worry about a malpractice lawsuit and his insurance agent. 4-

&
100 Walter-Eze, 869 F.3dat 897-98.
101 Id. at 898.
102 Id.
103 Id.
104 Id. at 904.
105 Id.; citing, United States v. Hurt, 543 F.2d 162, 166-67 (D.C. Cir. 1976).
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ER-772 line 3-73 line 2. Ms. Sullivan did file suit against him and counsel

explained candidly that there was no way he could simultaneously defend himself

against Ms. Sullivan while defending her in her criminal case. 4-ER-766; 10-ER-

2194. When the Court forced counsel to do so, counsel chose to assert his own

interests over those of Ms. Sullivan, arguing to the Court in her case that her

allegations were not true and offering detailed support for this argument. 4-ER-

559 line 12-25. On another, subsequent occasion counsel argued in Ms. Sullivan's

case that her continued filings contained “false and misleading assertions of fact

against” him and that he “suspects and believes that Defendant is staging her court

filings in an attempt to create a record to bolster a future claim of ineffective

assistance of counsel against” him. 3-ER-451-2; 12-ER-2602 lines 8-11; 10-ER-

2201.

Ms. Sullivan's is not a case where the conflict was relegated to a lone

moment of the representation such that the affect on counsel's performance boiled

down to one singular, easily identifiable choice to do or to refrain from doing

something due to the conflict. Rather, Ms. Sullivan's counsel labored under an

ongoing conflict of interest due to his need to defend himself while at the same

time being forced to defend Ms. Sullivan. Counsel's loyalty was thus divided and

this division of loyalties continued up to and through Ms. Sullivan's sentencing.
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Counsel was unable to play the role necessary to ensure that Ms. Sullivan's 

sentencing was fair. Instead, he actively advocated against her. In his sentencing

memorandum, defense counsel failed to include any sentencing recommendation.

2-ER-168; 10-ER-2207. When the government breached their plea agreement with

Ms. Sullivan, counsel recognized as much but still did not move to withdraw her

plea. 1 l-ER-2511-82; 10-ER-2169-10. Had such a motion been filed and been

successful, counsel would have been forced to continue representing Ms. Sullivan

through a lengthy trial, from his perspective affording additional opportunities for

Ms. Sullivan to stage and bolster the future claims he suspected and believed she

was planning against him.

Assigned counsel's division of loyalties did adversely effect Ms. Sullivan's

defense. Under the standard, Ms. Sullivan need not show prejudice, i.e. she need 

not show that a motion to withdraw her plea necessarily would have been

successful or that a different approach would have led to a lesser sentence. Ms.

Sullivan has shown adverse effect and remand for resentencing is required as a

result.

CONCLUSION

For the forgoing reasons, Ms. Sullivan's case should be remanded for further

proceedings where she may elect to withdraw her pleas or proceed to resentencing
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CONCLUSION

The petition for a writ of certiorari should be granted.

Respectfully submitted,

Date:
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