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Robert Annabel II, a pro se Michigan prisoner, appeals the district court’s judgment
dismissing his civil rights complaint brought pursuant to 42 U.S.C. § 1983 and the Americans with
Disabilities Act (ADA), 42 U.S.C. §§ 12101, et seq. This case has been referred to a panel of the
court that, upon examination, unanimously agrees that oral argument is not needed. See Fed. R.
App. P. 34(a). Because Annabel’s complaint fails to state a claim, we affirm.

Annabel sued eight Michigan Department of Corrections (MDOC) officials and employees
concerning events at the Tonia Correctional Facility (ICF) and the Macomb Correctional Facility.
A frequent federal litigant, Annabel claimed that he was “marked” by the defendants for his
litigiousness and targeted for retaliation due to his prior lawsuits and his offer to testify in support
of another prisoner’s lawsuit. Specifically, he alleged that, in September 2017, he performed a
“comedy stunt” by attempting to break through the window of his cell, with the encouragement of
MDOC employees. Although he “could have easily beat the charge,” he pleaded guilty to escape.

In an “exaggerated response” to the incident, MDOC Director Heidi Washington and Deputy
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Director Jeremy Bush ordered solid metal plates to be welded over the windows of all cells, thus
reducing ventilation. Another prisoner filed a lawsuit, and Annabel planned to testify that the
metal plates were unnecessary to prevent escape. In the meantime, Annabel was moved to a lower-
security facility in 2019 and was released on parole in 2020, but he returned to prison in 2022.!
Despite not meeting the criteria for a higher security level, he was retaliatorily transferred back to
ICF, a maximum-security facility, in January 2024. Just a few days later, he learned that he was
scheduled to testify at his fellow prisoner’s civil trial. He was taken to court only after the judge
demanded that he be brought there immediately. The assistant attorney general unfairly prejudiced
him by asking about his new criminal charges, litigiousness, and prison misconduct, and his fellow
prisoner declined to elicit the testimony that Annabel wanted to give. In addition to the retaliatory
transfer and increased security level, Assistant Deputy Warden McKinney issued Annabel a false
misconduct ticket for allegedly filing false grievances against law librarian Norbert Fronczak. And
multiple defendants refused to waive his loss-of-privilege sanctions “despite many substantial
periods of good behavior.” Based on these allegations, Annabel claimed that (1) Washington,
Bush, McKinney, and Fronczak retaliated against him for filing grievances and lawsuits and for
seeking to testify at another prisoner’s trial, and (2) the defendants other than McKinney and
Fronczak violated his Eighth Amendment and ADA rights by failing to waive the privileges he
lost for misconduct despite his mental illness and good behavior.

In addition to these two claims, the district court liberally construed the complaint to raise
due-process, access-to-the-courts, and civil-conspiracy claims. The district court screened and
dismissed the complaint for failing to state a claim, pursuant to 28 U.S.C. §§ 1915(e), 1915A and

42 U.S.C. § 1997e. Annabel moved for relief from judgment, which the district court denied.

! Although Annabel did not describe his new offense in the complaint, he states in his brief that he
stabbed a woman to death at his halfway house. MDOC’s website indicates that he has since been
convicted of first-degree murder and assault with intent to commit murder, and he has been
sentenced to life imprisonment. Michigan Department of Corrections Offender Search,
https://mdocweb.state.mi.us/OTIS2/otis2profile.aspx ’TmdocNumber=414234.


https://mdocweb.state.mi.us/OTIS
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On appeal, Annabel argues that he adequately pleaded his retaliation claims and that the
district court misconstrued his free-speech claim as an access-to-the-courts claim, that the district
court applied an overly demanding standard of review and failed to refer the matter to a magistrate
judge for a report and recommendation before dismissing his complaint, prejudicing his ability to
object or amend; and that the district court judge should be recused because of her bias and
“ruthless” handling of his claims. He also seeks to raise new allegations and claims, including a
challenge to the immunity provided to MDOC’s hearing officers. We will not, however, consider
new allegations and claims raised for the first time on appeal. See United States v. Ellison, 462
F.3d 557, 560 (6th Cir. 2006). And by failing to argue them, Annabel has forfeited his Eighth

" Amendment and ADA claims, as well as the due-process claim considered by the district court.
See Geboy v. Brigano, 489 F.3d 752, 766-67 (6th Cir. 2007).

We review de novo the district court’s dismissal of Annabel’s complaint. See Grinter v.
Knight, 532 F.3d 567, 571-72 (6th Cir. 2008). “The Prison Litigation Reform Act (PLRA) requires
district courts to screen and dismiss complaints that are frivolous or malicious, that fail to state a
claim upon which relief may be granted, or that seek monetary relief from a defendant who 1s
immune from such relief.” Id at 572 (citing 28 U.S.C. § 1915A(b)); see 28 U.S.C.

 §1915(e)(2)(B); 42 U.S.C. § 1997¢e(c). To avoid dismissal for failure to state a claim, “a complaint
must contain sufficient factual matter, accepted as true, to ‘state a claim to relief that is plausible
on its face.”” Ashcroft v. Igbal, 556 U.S. 662, 678 (2009) (quoting Bell Atl. Corp. v. Twombly,
550 U.S. 544, 570 (2007)).

We begin with Annabel’s argument that the district court improperly screened and
dismissed his complaint without first referring the case to a magistrate judge for a report and
recommendation, which would have given him a chance to object or amend. He cites numerous
cases that he claims support this requirement, but none do. See, e.g., Jones v. Bock, 549 U.S. 199,
216-17 (2007) (determining that, although dismissal for failing to state a claim is required at the
screening stage, dismissal for failing to exhaust administrative remedies is not appropriate because

itis an affirmative defense); Benson v. O Brian, 179 F.3d 1014, 1017 (6th Cir. 1999) (determining
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that a plaintiff who is not proceeding in forma pauperis, unlike Annabel, is not subject to 28 U.S.C.
§ 1915(e)(2)). We detect no infirmity in the district court’s screening procedure here.

More generally, the district court may sua sponte grant leave to amend in PLRA cases, see
LaFountain v. Harry, 716 F.3d 944, 951 (6th Cir. 2013), but leave to amend is not required and
~ should not be granted if amendment would be futile, see Bishawi v. Ne. Ohio Corr. Ctr., 628 F.
App’x 339, 347 (6th Cir. 2014) (order). Nothing Annabei presented in his Federal Rule of Civil
Procedure 60(b) motion or on appeal rectifies the fundamental flaws in the complaint, as will be
discussed below.

Turning to Annabel’s retaliation claims, he must allege facts showing “that (1) he engaged
in protected conduct; (2) the defendant took an adverse action against him ‘that would deter a
4 person of ordinary firmness from continuing to engage in that conduct’; and (3) that the adverse
action was taken (at least in part) because of the protected conduct.” Thomas v. Eby, 481 F.3d
434, 440 (6th Cir. 2007) (quoting Thaddeus-X v. Blatter, 175 F.3d 378, 394 (6th Cir. 1999) (en
banc)). Annabel limits his retaliation arguments to his transfer to ICF and the raising of his security
level, which he claims interfered with his ability to testify at his fellow prisoner’s trial, as well as
the issuance of the misconduct ticket.

We assume, without deciding, that Annabel sufficiently pleaded protected conduct and an
adverse action. As to the third element, however, he alleged the ultimate fact of retaliatory motive
without pleading any facts to support that conclusion. He argues that temporal proximity supports
his claims, but temporal proximity, by itself, is insufficient to show a retaliatory motive. See Smith
v. Campbell, 250 F.3d 1032, 1038 (6th Cir. 2001). Any allegation of temporal proximity here is
also too vague to suggest a retaliatory motive, as his complaint merely referenced his past litigation
generally. Annabel alleged that McKinney issued him a misconduct ticket that wrongly accused
him of filing two false grievances, but he did not allege any facts supporting an inference that
McKinney did so to retaliate against him for any prior protected activity. He also alleged that the
defendants transferred him to ICF to prevent him from testifying at his fellow prisoner’s trial, but

this claim of retaliatory motive is wholly conclusory. We note that Annabel alleged that he was
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transferred before he knew “that he was scheduled to testify,” undermining his claim of motive, as
it is not clear from his allegations whether the defendants knew that he was scheduled to testify.
In any case, he alleged that corrections officers “rushed” to get him to court, and he did testify. He
also briefly mentions a conspiracy in connection with his retaliation claim, but the district court
did not err by determining that Annabel did not allege any facts suggesting the existence of an
agreement or plan between the defendants. See Hensley v. Gassman, 693 F.3d 681, 695 (6th Cir.
2012).

Annabel suggests that he possessed a free-speech right to address the jury at his fellow
prisoner’s civil trial, which was violated. But he provides no support for the notion that he had a
right to testify at someone else’s trial or be free from cross-examination. The district court properly
dismissed this claim.

Lastly, Annabel argues that the district court judge should have been recused for bias,
refusing to carry out the law, and determining that his complaint was subject to dismissal. A
federal judge should “disqualify [her]self in any proceeding in which [her] impartiality might
reasonably be questioned.” 28 U.S.C. § 455(a). The district court’s impartiality is not reasonably
in question here, and adverse rulings are almost never sufficient to establish a judicial-bias claim.
See Liteky v. United States, 510 U.S. 540, 555 (1994). Annabel’s claim of judicial bias does not
support vacating the district court’s judgment.

For the foregoing reasons, we AFFIRM the district court’s judgment.

ENTERED BY ORDER OF THE COURT

Ld

Kelly L. Sigphens, Clerk
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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION

ROBERT WAYNE ANNABEL II,

Plaintiff,
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Defendants.

OPINION

This is a civil rights action brought by a state prisoner under 42 U.S.C. § 1983 and the-
Americans with Disabilities Act (ADA), 42 U.S.C. §§ 12101 et seq. The Court has granted Plaintiff
leave to proceed in forma pauperis in a separate order. Under the Prison Litigation Reform Act,
Pub. L. No. 104-134, 110 Stat. 1321 (1996) (PLRA), the Court is required to dismiss any prisoner
action brought under federal law if the complaint is frivolous, malicious, fails to state a claim upon
which relief can be granted, or seeks monetary relief from a defendant immune from such relief.
28 U.S.C. §§ 1915(e)(2), 1915A; 42 U.S.C. § 1997¢e(c). The Court must read Plaintiffs pro se
complaint indulgently, see Haines v. Kerner, 404 U.S. 519, 520 (1972), and accept Plaintiff’s
allegations as true, unless they are clearly irrational or wholly incredible. Denton v. Hernandez,

504 U.S. 25, 33 (1992). Applying these standards, the Court will dismiss Plaintiff’s complaint for

failure to state a claim.
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Discussion

I Factual Allegations

| Plaintiff is presently incarcerated with the Michigan Department of Corrections (MDOC)
at the Tonia Correctional Facility (ICF) in Ioﬁia, Tonia County, Michigan. The events about which
he complains occurred at that facility and the Macomb Correctional Facility (MRF) in New Haven,
Macomb County, Michigan. Plaintiff sues MDOC Director Heidi E. Washington, MDOC Deputy
. Director Jeremy Bush, ICF Warden John Davids, current MRF Warden J. Tanner, former MRF
Warden George Stephenson, current MRF Assistant Deputy Warden Unknown McKinney, former
MRF Assistant Deputy Warden Willis Chapman, and MRF law librarian Norbert Fronczak.
Plaintiff indicates that he is suing Defendants in their official capacities for his ADA claims and
in their personal capacities “for monetary damages,” which the Court construes to be an assertion
that Plaintiff is suing Defendants in their personal capacities for his § 1983 claims.

In his complaint, Plaintiff indicates that he “has bene marked by [D]efendants and the
Michigan Department of Attorney General as a successful litigant.” (Compl., ECF No. 1,
PagelD.3.) Plaintiff suggests that the “gist of this [c]ivil [c]Jomplaint is a recent, detailed conspiracy
by most [D]efendants to retaliate against Plaintiff for his own lawsuits and for his offerring [sic]
to testify in prisoner Joel Carter[’s] civil jury trial.” (/d., PagelD.3—4.)

Plaintiff notes that in September of 2017, he was housed in administrative segregation “at
the notoriously corrupt” ICF. (Id., PagelD.4.) He contends that employees would often challenge
him “to do stunts for their entertainment.” (Jd.) For example, Plaintiff alleges that employees
“challenged him to do a comedy stunt to loudly break through the back window of his cell, on
camera, even observed him in the process and covered for him in shakedowns.” (Id.) According
to Plaintiff, “[S]taff bragged and laughed at the video for 13 months until Plaintiff transferred down

to a security level IV facility.” (Id.)
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Plaintiff was subsequently “prosecuted for prison escape as a 4th habitual, though all’
evidence showed no intent to leave the prison.” (/d.) According to Plaintiff, at his preliminary
examination, MDOC employees “admitted knowing about the planned stunt and doing nothing to
stop it.” (Id.) Plaintiff suggests that although he “could have easily beatv the charge, a few days
later he accepted a plea deal for only five months.” (/d.)

Plaintiff claims that after this incident, Defendants Washington and Bush ordered that solid
metal plates be welded over all windows at ICF. (/d.) Plaintiff claims that this caused ventilatio'n.
into the cells to stop, and that it was “an excessive and exaggerated response, since a prisoner
cannot possibly break through a window without staff approval.” (Id., PagelD.4-5.) According to
Plaintiff, Defendants Washington and Bush “disregarded warnings that cutting off cell window
ventilation would be dangerous for mentally ill prisoners prescribed psychotropic medication and
at risk of serious heat-related illness.” (Id., PageID.5.) Plaintiff notes that inmate Joel Carter filed
a lawsuit regarding the windows, and that Plaintiff anticipated providing testimony “that it was
unnecessary to completely cutoff window ventilation in order to prevent escape.” (Id.)

Plaintiff goes on to state that since 2019, he had been housed in a Level IV population..
(Id.) He was granted parole in 2020, but “returned to Level IV custody on May 28, 2022, on
pending charges that he anticipates acquittal.” (/d.) Plaintiff notes that since 2020, he has only
been found guilty of one misconduct and “now has Level II security classification points.” (1d.)

Plaintiff was in Level IV at MRF when he believed that he would be “discharged from [the
Residential Treatment Program] to [o]utpatient security Level 11.” (Id., PagelD.6.) He alleges,
however, that on January 18, 2024, Defendants Washington, Bush, and McKinney instead.

transferred him to a “locked-down segregation unit” on Level V at ICF. (/d.) Plaintiff indicates
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that “[pJer MDOC policy for a two security level departure, McKinney had to obtain the approval |
of Director Washington and Deputy Director Bush.” (Id.)

Plaintiff alleges that he was scheduled to testify at inmate Carter’s civil jury trial at the
federal courthouse in Lansing on January 22, 2024, “just four days after that extreme retaliatory
transfer.” (1d.) “Plaintiff had not received any notice that he was scheduled to testify on that date.”
(Id.) According to Plaintiff, after he was two hours late to be brought to court, the presiding judge
called Defendants Washington and Bush “to demand that Plaintiff be brought to the courthouse
NOW.” (Id.) Plaintiff suggests that “Defendants had not intended to allow Plaintiff to appear and
to testify, but for the federal judge investigating the delay.” (Id.)
| Plaintiff claims that when he arrived for the trial, he was “marched before the jury like
Charles Manson.” (/d., PagelID.7.) He suggests that the assistant attorney general tried to “unfairly
prejudice” his testimony by “ask[ing] him about an alleged parole violation, criminal charges that
he has not been convicted of, the 14 lawsuits Plaintiff . . . had filed while incarcerated, and implied
that he was in Level V maximum security due to continual misconduct.” (/d.) Plaintiff avers that,
“[s]adly, prisoner Carter declined to elicit Plaintiff’s testimony, [and Plaintiff] was not allowed to
volunteer it or to coax Carter to request it.” (Id.)

Plaintiff claims that the “supposed justification for the retaliatory transfer was Plaintiff's
‘criminal history.”” (Id.) Plaintiff argues, however, that since 2019, he had been in Level V and
had not been convicted of a new crime. (/d.) He also avers that “many prisoners with far worse
criminal histories are still in Level I1.” (/d.) Plaintiff alleges that he “falls under none of the security
classification’s expressly listed criteria for Level V placement.” (/d.)

Plaintiff goes on to state that the “retaliation cake comes with icing, t00.” (Id.) Plaintiff

alleges that on January 3, 2024, Defendant McKinney issued Plaintiff “a retaliatory Class II
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misconduct charge for allegedly filing two false grievances against Defendant Norbert Fronczak
for denying Plaintiff law library callouts.” (Id., PagelD.7-8.) Plaintiff claims, however, that “none )
of the law library callout dates in the misconduct report match the incident dates of January 2,
2024, and January 10, 2024, stated in Plaintiff’s two grievances.” (Zd., PagelD.8.) Plaintiff notes
further that “the callout dates listed in the misconduct report also reflect that Plaintiff had not
received his full four hours per week of law library sessions. Two lawsuits were pending.” (/d.)

Plaintiff alleges further that “[d]espite many substantial periods of good behavior,”
Defendants Washington, Bush, Davids, Stephenson, Chapman, and Tanner “have refused to waive
the Loss of Privileges sanction that Plaintiff had acquired at the notoriously corrupt [ICF], since.
2014, and buried with seven more years to serve.” (Id.) Plaintiff argues that Defendants “enforce
a prisoner disciplinary policy that disparately impacts mentally ill prisoners like Plaintiff, does not
accommodate their disabilities with a waiver for good behavior, violates the Eighth Amendment
by denying out-of-cell physical activities and recreational activities, and by denying incentives to
continue to engage in good behavior.” (Id.)

Based on the foregoing, Plaintiff contends that Defendants Washington, Bush, McKinney,
and Fronczak violated his First Amendment rights by “retaliating for his filing lawsuits and
grievances and offering to testify at prisoner Carter’s civil trial.” (Id., PagelD.9.) Plaintiff also
alleges that all Defendants, except for Defendants McKinney and Fronczak, violated his Eighth
Amendment and ADA rights “by a policy that disparately impacts mentally ill [prisoners like
Plaintiff by] refusing to grant a[] loss of privileges waiver for decades of sanctions, despite several
substantial periods of good behavior, and have denied reasonable accommodations.” (Id.,‘
PagelD.9-10.) The Court also construes Plaintiff’s complaint to assert Fourteenth Amendment due

process claims premised upon the security classification and the issuance of an allegedly false
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misconduct, a First Amendment access to the courts claim against Defendant Fronczak for denying
i)laintiff law library time, and a civil conspiracy claim against all Defendants.

Plaintiff seeks declaratory relief and an injunction in the form of an order directing
Defendants to transfer Plaintiff “to a Security Level II facility that is not known for a high rate of
issuing prisoner misconduct charges or receiving written complaints by prisoners, and to also grant
Plaintiff a full and complete waiver of all previously acquired loss of privileges sanctions.” d,
PagelD.10.) Plaintiff also seeks compensatory and punitive damages and asks that the Court
“exempt any award of damages from being collected under the State of Michigan Correctional
Facility Reimbursement Act.” (Id.)

JIR Failure to State a Claim

A complaint may be dismissed for failure to state a claim if it fails “to give the defendant
fair notice of what the .. . claim is and the grounds upon which it rests.” Bell Atl. Corp. v. Twombly,
550 U.S. 544, 555 (2007) (quoting Conley v. Gibson, 355 U.S. 41, 47 (1957)). While a complaint
need not contain detailed factual allegations, a plaintiff’s allegations must include more than labels
and conclusions. Id.; Ashcroft v. Igbal, 556 U.S. 662, 678 (2009) (“Threadbare recitals of the
elements of a cause of action, supported by mere conclusory statements, do not suffice.”). The
court must determine whether the complaint contains “enough facts to state a claim to relief that
is plausible on its face.” Twombly, 550 U.S. at 570. “A claim has facial plausibility when the
plaintiff pleads factual content that allows the court to draw the reasonable inference that the
defendant is liable for the misconduct alleged.” Igbal, 556 U.S. at 679. Although the plausibility
standard is not equivalent to a “‘probability requirement,’ . . . it asks for more than a sheer.
possibility that a defendant has acted unlawfully.” Id. at 678 (quoting Twombly, 550 U.S. at 556).
“[Wlhere the well-pleaded facts do not permit the court to infer more than the mere possibility of

misconduct, the complaint has alleged—but it has not ‘show[n]’—that the pleader is entitled to

6



Case 1:24-cv-00097-HYJ-RSK ECF No. 6, PagelD.180 Filed 03/13/24 Page 7 of 24

relief.” Id. at 679 (quoting Fed. R. Civ. P. 8(a)(2)); see also Hill v. Lappin, 630 F.3d 468, 470-71
(6th Cir. 2010) (holding that the Twombly/Iqbal plausibility standard applies to dismissals of
prisoner cases on initial review under 28 U.S.C. §§ 1915A(b)(1) and 1915(e)(2)(B)(i1)).

A. Section 1983 Claims

To state a claim under 42 U.S.C. § 1983, a plaintiff must allege the violation of a right
secured by the federal Constitution or laws and must show that the deprivation was committed by
a person acting under color of state law. West v. Atkins, 487 U.S. 42, 48 (1988); Street v. Corr.
Corp. of Am., 102 F.3d 810, 814 (6th Cir. 1996). Because § 1983 is a method for vindicating
federal rights, not a source of substantive rights itself, the first step in an action under § 1983 is tol
identify the specific constitutional right allegedly infringed. Albright v. Oliver, 510 U.S. 266, 271
(1994).

1. First Amendment Claims
a. Retaliation

Plaintiff contends that Defendants Washington, Bush, McKinney, and Fronczak retaliated
against him “for his filing lawsuits and grievances and offering to testify at prisoner Carter’s civil
trial.” (Compl., ECF No. 1, PagelD.9.) Plaintiff appears to base his retaliation claims on: (1)
Defendants Washington, Bush, and McKinney’s decision to transfer him to ICF; (2) Defendant
McKinney’s issuance of a class II misconduct; and (3) Defendant Fronczak’s denial of Plaintiff’s
law library callout requests.

In order to set forth a First Amendment retaliation claim, a plaintiff must establish three
elements: (1) he was engaged in protected conduct; (2) an adverse action was taken against him
that would deter a person of ordinary firmness from engaging in that conduct; and (3) the adverse
action was motivated, at least in part, by the protected conduct. See Thaddeus-X v. Blatter, 175
F.3d 378, 394 (6th Cir. 1999) (en banc). Moreover, a plaintiff must be able to prove that the

7
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exercise of the protected right was a substantial or motivating factor in the defendant’s alleged
retaliatory conduct. See Smith v. Campbell, 250 F.3d 1032, 1037 (6th Cir. 2001) (citing Mount
Healthy City Sch. Dist. Bd. of Educ. v. Doyle, 429 U.S. 274, 287 (1977)).

(i) - Protected Conduct

Filing a civil rights lawsuit constitutes protected conduct. See Bell v. Johnson, 308 F.3d
594, 607 (6th Cir. 2002). An inmate also has a right to file non-frivolous grievances against prison |
officials on his own behalf. See Maben v. Thelen, 887 F.3d 252, 265 (6th Cir. 2018). Although
Plaintiff has‘not provided details regarding the nature Qf his lawsuits and grievances, the Court
assumes without deciding that they constitute protected conduct.

Plaintiff also suggests that he engaged in protected conduct by offering to ’;estify at prisoner
.Carter’s civil jury trial. A prison inmate, however, “does not have an independent right to help
other prisoners with their legal claims.” Thaddeus-X, 175 F.3d at 395 (citing Gibbs v. Hopkins, 10 ' ‘
F.3d 373, 378 (6th Cir. 1993)). “Such assistance is protectéd, however, When the inmate receiving
lthe assistance.would otherwise be unable to pursue legal redress.” Herron v. Harrison, 203 F.3d
410, 415-16 (6th Cir. 2000) (citing Thaddeus-X, 175 F.3d at 395; Gibbs, 10 F.3d at 378). The
protected status in this Acontext derives from the right of access to the courts of the litigant being
supported, id., not the inmate providing that assistance., Vsuch as Plaintiff here;.

Plaintiff has provided no facts from which the Court could infer that prisoner Carter would
be unable to proceed with his suit without Plaintiff’s testimony. Nor can he. Public records inaiqate
that Plaintiff did provide testimony at prisoner Carter’s j'ury trial. See Jury Trial Minutes, Day 1,
| Carter v. Washington et al., No. 1:21-cv-331 (W.D. Mich.) (ECF No. 118). Ultimately, the jury
returned a verdict in Carter’s favor on his ADA and Rehabilitation Act (RA) claims and in favor
of the remaining defendént on Carter’s Eighth Amendment claim. See Jury Verdict, id. (ECF No.

120). The jury awarded Carter $1.00 in compensatory damages. Id, Given this posture, Plaintiff’ S
A , .
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provision of testimony at prisoner Carter’s civil trial does not constitute protected conduct for
purposes of his First Amendment retaliation claims.
(ii) Adverse Action
To establish the second element of a retaliation claim, a prisoner-plaintiff must show
adverse action by a prison official sufficient to déter a person of ordinary firmness from exercising
his constitu;tional riéhfs. Thaddeus-X, 175 F.3d at 396. The adverseness inquiry. is an objective one
and does not depend on how a particular plaintiff reacted. The relevant question ié whether the
defendant’s conduct is “capable éf deterring a person-of ordinary firmness”; the plaintiff need not.
show actual deterrence. Bell, 308 F.3.d at 606. |
First, Defendant McKinney’s issuance of a misconduct ticket constitutes adverse action.
See Thomas v. Eby, 481 F.3d 434, 441 (6th Cir. 2007); see also Hill, 630 F.3d at 474 (holding that
“actions that result in more restrictions and fewer privileges for prisoners are consiciered adverse”).
Plaintiff also alleges that Defendants Washington, Bush, and McKinney retaliated against
| him by transferring him from Level IV at MRF to Level V at ICF, where Plaintiff was placed ina’
segregatioﬁ unit. Transfer to administrative segregation or another prison’s lock-down unit can be
sufficient to constitute adverse action. See Hill, 630 F.3d at 474-75.

Finally, Plaintiff alleges that Defendant Fronczak denied his law library callout r'equests.‘
(Compl., ECF No. 1, PagelD.8.) Plaintiffs complaint suggests that he did not receive his callouts
on two occasions, and that he did not receive “his full four hours per week of law library sessions.”
(Id) While consistent, repeated denial of access to the law library can rise to the level of adverse
-action, see Léwis v. Clark, 577 F. App’x 786, 799 (10th Cir. 2014), the Sixth Circuit has suggested
that “denial of access to the law library on one occasion” is too de minimi§ to constitute adverse

action, See Meeks v. Schofield, 625 F. App’x 697, 702 (6th Cir. 2015). Here, Plaintiff’s facts do
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not permit the Court to infer that he was consistently and repeatedly denied law library access.
.Thus, Plaintiff has not adequately alleged that Defendant Fronczak engaged in adverse action. !
(ili)  Retaliatory Motive

Finally, to satisfy the third element of a retaliation claim, Plaintiff must allege facts that
support an inference that the alleged adverse action was motivated by the protected conduct.

It is well recognized that “retaliation” is easy to allege and that it can seldom be
demonstrated by direct evidence. See Harbin-Bey v. Rutter, 420 F.3d 571, 580 (6th Cir. 2005);
Murphy v. Lane, 833 F.2d 106, 108 (7th Cir. 1987). However, “alleging merely the ultimate fact
of retaliation is insufficient.” Murphy, 833 F.2d at 108. “[Clonclusory allegatibns of retaliatory
motive ‘unsupported by material facts will not be sufficient to state . . . a claim under § 1983.””
Harbin-Bey, 420 F.3d at 580 (quoting Gutierrez v. Lynch, 826 F.2d 1534, 1538-39 (6th Cir.
1987)); see also Murray v. Unknown Evert, 84 F. App’x 553, 556 (6th Cir. 2003) (discussing that
in complaints screened pursuant to 28 U.S.C. § 1915A, “[c]onclusory allegations of retaliatory
motive with no concrete and relevant particulars fail to raise a genuine issue of fact for trial”
(internal quotation marks omitted)); Lewis v. Jarvie, 20 F. App’x 457, 459 (6th Cir. 2001) (“[B]are
allegations of malice on the defendants’ parts are not enough to establish retaliation claims [that
will survive § 1915A screening].” (citing Crawford-El v. Britton, 523 U.S. 574, 588 (1998))).

Here, Plaintiff merely alleges the ultimate fact of retaliation with respect to Defendants
Washington, Bush, McKinney, and Fronczak. With respect to Defendants Washington and Bush,

Plaintiff’s complaint is devoid of facts suggesting that they were even aware of any of Plaintiff's

prior lawsuits and grievances. Likewise, with the exception of his grievances against Defendant

! While Plaintiff’s retaliation claim against Defendant Fronczak is subject to dismissal on this basis
alone, as discussed infra, Plaintiff has failed to allege facts supporting an inference that Defendant
Fronczak was motivated to deny Plaintiff’s law library callouts by any protected conduct.

10
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Fronczak, Plaintiff’s complaint is devoid of facts suggesting that Defendant McKinney was aware
of any of his other grievances and lawsuits. Additionally, Plaintiff’s complaint is devoid of facts-
from which the Court could infer that Defendant Fronczak was aware of Plaintiff’s pending
lawsuits when Plaintiff’s requests for law library callouts were denied. Rather, Plaintiff appears to
rely on his suggestion that these individuals retaliated against him because they have “marked”"
him as a “successful litigant.” (Compl., ECF No. 1, PagelD.3.) Plaintiff, however, does not provide
any facts to support this assertion or to suggest that these individuals were éware of his litigation
activity.

Moreover, while Plaintiff appears to suggest that all of the adverse action occurred at some
unknown time after Plaintiff filed grievances .and lawsuits, the Sixth Circuit has been reluctant to
find that temporal proximity between the filing of a grievance and an official’s adverse conduct,v
standing alone, is sufficient to establish a retaliation claim. See Hill, 630 F.3d at 476. This is
especially true where, as here, the plaintiff is a prolific filer of grievances and lawsuits. Coleman
v. Bowerman, 474 F. App’x 435, 437 (6th Cir. 2012) (holding that temporal proximity to the Aﬁlingl
of a grievance is insufficient because any adverse action “would likely be in ‘close temporal
proximity’ to one of [the plaintiff’s] many grievances or grievance interviews”).

In sum, for those instances where Plaintiff has alleged adverse action, Plaintiff fails to
allege facts to support the inference that Defendants Washington, Bush, McKinney, and Fronczak
took the adverse action because of Plaintiff’s protected conduct. The Court, therefore, will dismiss_
Plaintiff’s First Amendment retaliation claims against them.

b. Access to the Courts |

The Court has construed Plaintiff’s complaint to assert a First Amendment access to the

courts claim against Defendant Fronczak premised upon Defendant Fronczak’s denying Plaintiff’s

law library callouts on certain occasions. (Compl., ECF No. 1, PageID.8.)

11
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It is well established that prisoners have a constitutional right of access to the courts.
Bounds v. Smith, 430 U.S. 817, 821 (1977). The principal issue in Bounds was whether the states
must protect the right of access to the courts by providing law libraries or alternative sources of
legal information for prisoners. Id. at 817. The Court further noted that in addition to law libraries
or alternative sources of legal knowledge, the states must proQide indigent inmates with “paper
Aand pen to draft legal documents, notarial services to authenticate them, and with stamps to mail
them.” Id. at 824-25. The right of access to the courts also prohibits prison officials from erecting
barriers that may impede the inmate’s access to the courts. See Knop v. Johnson, 977 F.2d 996,
1009 (6th Cir. 1992).

An indigent prisoner’s constitutional right to legal resources and materials is not, however,
without limit. In order to state a viable claim for interference with his access to the courts, a
plaintiff must show “actual injury.” Lewis, 518 U.S. at 349; see also Talley-Bey v. Knebl, 168 F.3d
884, 886 (6th Cir. 1999); Knop, 977 F.2d at 1000. In other words, a plaintiff must plead and
.demo.nstrate that the shortcomings in the prison legal assistance program or lack of legal materials
have hindered, or are presently hindering, his efforts to pursue a nonfrivolous legal claim. Lewis,
518 U.S. at 351-53; see also Pilgrim v. Littlefield, 92 F.3d 413, 416 (6th Cir. 1996). The Supreme
Court has strictly limited the types of cases for which there may be an actual injury:-

Bounds does not guarantee inmates the wherewithal to transform themselves into

litigating engines capable of filing everything from shareholder derivative actions

to slip-and-fall claims. The tools it requires to be provided are those that the inmates

need in order to attack their sentences, directly or collaterally, and in order to

challenge the conditions of their confinement. Impairment of any other litigating

capacity is simply one of the incidental (and perfectly constitutional) consequences

of conviction and incarceration.

Lewis, 518 U.S. at 355. “Thus, a prisoner’s right to access the courts extends to direct appeals,

habeas corpus applications, and civil rights claims only.” Thaddeus-X v. Blatter, 175 F.3d 378,

391 (6th Cir. 1999). Moreover, the underlying action must have asserted a non-frivolous claim.
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Lewis, 518 U.S. at 353; accord Hadix v. Johnson, 182 F.3d 400, 405 (6th Cir. 1999) (discussing
that Lewis changed actual injury to include requirement that action be non-frivolous). |

In addition, the Supreme Court squarely has held that “the underlying cause of action . . .
is an element that must be described in the complaint, just as much as allegations must describe
the official acts frustrating the litigation.” Christopher v. Harbury, 536 U.S. 403, 415 (2002)
(citing Lewis, 518 U.S. at 353 & n.3). “Like any other element of an access claim, the underlying
cause of action and its lost remedy must be addressed by allegations in the complaint sufficient to
give fair notice to a defendant.” Id. at 415.

Here, Plaintiff’s complaint is devoid of facts regarding the underlying cause of action or a
lost remedy. Plaintiff.vaguely states that at the time his law library callout requests were denied,
he had two lawsuits pending. (Compl., ECF No. 1, PagelD.8.) Plaintiff, however, provides no
detail regarding those pending lawsuits. Even if they were civil rights suits, Plaintiff simply alleges
no facts regarding any remedy that he lost from having his law library callout requests denied on
a few occasions. Accordingly, Plaintiff’s First Amendment access to the courts claim against
Defendant Fronczak will be dismissed.

2. Eighth Amendment Claims

Next, Plaintiff contends that Defendants Washington, Bush, Davids, Stephenson,
Chapman, and Tanner have violated his Eighth Amendment rights “by a policy that disparately
impacts mentally ill [prisoners like Plaintiff by] refusing to grant a[] loss of privileges waiver for-
decades of sanctions, despite several substantial periods of good behavior, and have denied
reasonable accommodations.” (Compl., ECF No. 9-10.) According to Plaintiff, this results in
denial of “out-of-cell physical activities and recreational privileges.” (Id., PagelD.8.) The Court’
also construes Plaintiff’s complaint to assert an Eighth Amendment violation'premised upon his

placement in a “locked-down segregation unit” at ICF.
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The Eighth Amendment imposes a constitutional limitation on the power of the states to
punish those convicted of crimes. Punishment may not be “barbarous,” nor may it contravene
society’s “evolving standards of decency.” Rhodes v. Chapman, 452 U.S. 337, 345-46 (1981). The
Amendment, therefore, prohibits conduct by prison officials that involves the “unnecessary and
wanton infliction of pain.” Ivey v. Wilson, 832 F.2d 950, 954 (6th Cir. 1987) (per curiam) (quoting
Rhodes, 452 U.S. at 346). The deprivation alleged must result in the denial of the “minimal
civilized measure of life’s necessities.” Rhodes, 452 U.S. at 347; see also Wilson v. Yaklich, 148
F.3d 596, 600-01 (6th Cir. 1998). The Eighth Amendment is only concerned with “deprivations
of essential food, medical care, or sanitation” or “other conditions intolerable for prison
confinement.” Rhodes, 452 U.S. at 348 (citation omitted). Moreover, “[n]ot every unpleasant
experience a prisoner might endure while incarcerated constitutes cruel and unusual punishment
within the meaning of the Eighth Amendment.” Ivey, 832 F.2d at 954. “Routine discomfort is ° part
of the penalty that criminal offenders pay for their offenses against society.”” Hudson v. McMillian,
503 U.S. 1,9 (1992) (quoting Rhodes, 452 U.S. at 347). As a consequence, “extreme deprivations
are required to make out a conditions-of-confinement claim.” Id.

In order for a prisoner to prevail on an Eighth Amendment claim, he must show that he
faced a sufficiently serious risk to his health or safety and that the defendant official acted with
4“‘deliberate indifference’ to [his] health or safety.” Mingus v. Butler, 591 F.3d 474, 479-80 (6th
Cir. 2010) (citing Farmer v. Brennan, 511 U.S. 825, 834 (1994) (applying deliberate indifference
standard to medical claims)); see also Helling v. McKinney, 509 U.S. 25, 35 (1993) (applying
-deliberate indifference standard to conditions of confinement claims)). The deliberate-indifference

standard includes both objective and subjective components. Farmer, 511 U.S. at 834; Helling,

509 U.S. at 35-37. To satisfy the objective prong, an inmate must show “that he is incarcerated
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under conditions posing a substantial risk of serious harm.” Farmer, 511 U.S. at 834. Under the
subjective prong, an official must “know[] of and disregard[] an excessive risk to inmate health or
safety.” Id. at 837. “[1]t is enough that the official acted or failed to act despite his knowledge of a
substantial risk of serious harm.” Id. at 842. “It is, indeed, fair to say that acting or failing to act
with deliberate indifference to a substantial risk of serious harm to a prisoner is the equivalent of
recklessly disregarding that risk.” Id. at 836. “[P]rison officials who actually knew of a substantial
risk to inmate health or safety may be found free from liability if they responded reasonably to the.
risk, even if the harm ultimately was not averted.” Id. at 844.
a. Placement in Segregation

The Court has construed Plaintiff’s complaint to assert an Eighth Amendment claim.
premised upon his placement in a “locked-down segregation unit” at ICF. However, placement in
segregation is a routine discomfort that is “part of the penalty that criminal offenders pay for their
offenses against society.” Hudson v. McMillian, 503 U.S. 1, 9 (1992) (quoting Rhodes, 452 U.S..
at 347). Although it appears that Plaintiff may have been denied certain privileges in segregation,
he does not allege or show that he was being denied basic human needs and requirements. The
Sixth Circuit has held that without a showing that basic human needs were not met, the denial of’
privileges as a result of administrative segregation cannot establish an Eighth Amendment
violation. See Evans v. Vinson, 427 F. App’x 437, 443 (6th Cir. 2011); Harden-Bey v. Rutter, 524
F.3d 789, 795 (6th Cir. 2008). Plaintiff, therefore, cannot maintain an Eighth Amendment claim
against any Defendant premised upon his placement in segregation.

b. Failure to Waive Loss of Privileges Sanctions

Plaintiff contends that Defendants Washington, Bush, Davids, Stephenson, Chapman, and
Tanner have violated his Eighth Amendment rights “by a policy that disparately impacts mentally

ill [prisoners like Plaintiff by] refusing to grant a[] loss of privileges waiver for decades of
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-sancti.ons, despite several substantial periods of good behavior, and have denied reasonable
accommodations.” (Compl., ECF No. 9-10.) According to Plaintiff, this results in denial of “out-
of-cell physical activities and recreational privileges.” (Id., PagelD.8.)

| As an initial matter, MDOC Policy Directive 03.03.105 sets forth the privileges that “may
be lost by a prisoner as a result of the loss of privileges sanction.” See MDOC Policy Directive
03.03.105 § RRR (eff. Apr. 18, 2022). Such privileges include: (1) use of the day room or other
designated similar area use; (2) use of exercise facilities, such as the yard or gym; (3) group
meetings, with the exception of religious worship services and group therapy; (4) out-of-cell
hobbycraft activities; (5) use of the kitchen area; (6) direct access to the general library; (7) movies;
(8) music practice and musical instruments; (9) leisure time activities, except those approved by
the Warden or designee; (10) telephone use, except to call the Ombudsman and to return calls from
an attorney upon the attorney’s request; (11) visitation, but only if the misconduct occurred in
connection with a visit; and (12) use of the kiosk to send electronic messages or retrieve account
information. /d. Attach E. Notably, though, prisoners who receive sanctions “shall not be deprived
of yard for more than 30 consecutive days without being provided a seven-day break during which
the prisoner shall be given the opportunity for yard consistent with their status.” Id. § SSS. Yard
privileges for segregation inmates, however, “are subject to restriction by written order of the
Warden or Deputy Warden.” Id.

The loss of any of these privileges, with perhaps the exception of exercise facilities, does
not implicate the Eighth Amendment because they do not provide basic human needs and
requirements. With respect to exercise, it is well established that “total or near-total deprivation of
exercise or recreational opportunity, without penological justification, violates Eighth Amendment

guarantees.” See Rodgers v. Jabe, 43 F.3d 1082, 1086 (6th Cir. 1995) (quoting Patterson v.
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Mintzes, 717 F.2d 284, 289 (6th Cir. 1983)). Here, Plaintiff suggests that Defendants Washington,
Bush, Davids, Stephenson, Chapman, and Tanner have refused to waive the loss of privileges
sanctions since 2014. (Corhpl., ECF No. 1, PagelD.8.) Plaintiff does not allege that he has been
denied the “loss of privileges” respite provided by MDOC policy directive. In Tucker v. Brown,
No. 98-1266, 1999 WL 283889 (6th Cir. Apr. 27, 1999), the Sixth Circuit concluded that long-
term loss of privilege sanctions with the respite breaks afforded by the policy “ha[d] never been
held to amount to a significant and atypical hardship in relation to the ordinary incident of prison.
life by this court.” Id. at *3. Certainly, a sanction that is neither a significant nor an atypical
hardship cannot rise to the level of an Eighth Amendment violation.

In any event, nothing in Plaintiff’s complaint allows the Court to infer that Defendants.
Washington, Bush, Davids, Stephenson, Chapman, and Tanner have been deliberately indifferent
to any serious risk of harm. Plaintiff has alleged no facts suggesting that they personally refused
to waive any loss of privileges sanctions imposed upon Plaintiff. Moreover, he has not alleged anyl
facts suggesting that these individuals personally denied him any sanction breaks or out-of-cell
exercise time. Plaintiff also fails to suggest that his cell was or is too small to permit any exercise
or that he suffered any ill effects from the limitation on his yard privileges, and nothing in the
complaint allows the Court to infer that any of the named Defendants were personally aware of
any ill effects, if there were any. Consequently, the Court will dismiss Plaintiff’s Eighth

Amendment claims against Defendants Washington, Bush, Davids, Stephenson, Chapman, and

Tanner.

17



Case 1:24-cv-00097-HYJ-RSK ECF No. 6, PagelD.191 Filed 03/13/24 Page 18 of 24

3. Fourteenth Amendment Claims
a, Due Process—Security Classification and Placement in
Segregation

The Court has construed Plaintiff’s complaint to assert Fourteenth Amendment due process
claims against Defendants Washington, Bﬁsh, and McKinney premised upo.n Plaintiff’s transfer
from Level IV at MRF to Level V at ICF. (Compl., ECF No. 1, PagelD.6.) Plaintiff contends that
the transfer resulted in his placement in a “locked-down segregation unit.” (Jd.)

In order to prevail on a procedural due proéess claim, an inmate must first demonstrate that
he was deprived of “life, liberty, or property” by government action. Wilkinson v. Austin, 545 U.S.
209, 221 (2005).. The Supreme Court long has held that the Due Process Clause does not protect
every change in the conditions of confinement having an impact on a prisoner. See Meachum v.
Fano, 427 U.S. 215, 225 (1976). Prisoners retain a liberty interest with respect to state-imposed
prison discipline that “imposes atypical and significant hardship on the inmate in relation to the
ordinary incidents of prison life.” Sandin v. Conner, 515 U.S. 472, 484 (1995).

Here, Plaintiff fails to state a violation of his due process rights. Plaintiff does not have a
protected liberty interest in the procedures affecting his classification and security because the
resulting restraint does not impose an “atypical and signiﬁcant'hardship on the inmate in relation
to the ordinary incidents of prison life.” Id. at 486. Moreover, the Supreme Court has repeatedly
held that a prisoner has no constitutional right to be incarcerated in a particular facility or to be
held in a specific security classification. See Olim, 461 U.S. at 245; Moody v. Daggett, 429 U.S.
78, 88 n.9 (1976); Meachum, 427 U.S. at 244, Relying on Sandin, the Sixth Circuit has held that a
Michigan prisoner can no longer claim a liberty interest in his security classification. See Harbin-
Bey, 420 F.3d at 577; Rimmer-Bey v. Brown, 62 F.3d 789, 790-91 (6th Cir. 1995); accord Mackey

v. Dyke, 111 F.3d 460 (6th Cir. 1997). Plaintiff’s designation to Level V is nothing more than a
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security classification used by the prison. Harbin-Bey, 420 F.3d at 577. Because Plaintiff does notv
have a constitutional right to a particular security level or classification, he fails to state a due
process claim.

Moreover, Plaintiff has not alleged—and he cannot—that his placement in a segregation
unit at ICF has violated his due process rights. With respect to a prisoner’s detention in segregation,
generally only periods of segregation lasting for a year or more have been found to be atypical and
significant. See, e.g., Selby v. Caruso, 734 F.3d 554, 559 (6th Cir. 2013) (concluding that thirteen
years of segregation implicates a liberty interest); Harris v. Caruso, 465 F. App’x 481, 484 (6th
Cir. 2012) (finding that eight years of segregation implicates a liberty interest); Harden-Bey, 524
F.3d at 795 (remanding to the district court to consider whether the plaintiff’s allegedly
“indéﬁnite” period of segregation, i.e., three years without an explanation from prison officials,
implicates a liberty interest). Here, Plaintiff alleges that he was transferred to the segregation upit
at ICF on January 18, 2024. (Conﬁpl., ECF Nb. i, Pa“geID.6.)v Plaintiff, 'thérefore, has been in
segregation for only about two months, which does not rise to the level of an atypical and
significant hardship.

Accordingly, for the reasons set forth above, any Fourteenth Amendment due process
claims against Defendants Washington, Bush, and McKinney premised upon Plaintiff’s security
level increase and placement in segregation will be dismissed.

b. Due Process—False Misconduct

The Court has also construed Plaintiff’s complaint to assert a Fourteenth Amendment
procedural due process claim against Defendant McKinney premised upon his issuance of an
allegedly false class II misconduct to Plaintiff. (Compl., ECF No. 1, PagelD.7.)

A prisoner’s ability to challenge a prison misconduct conviction depends on whether the

conviction implicated any liberty interest. A prisoner does not have a protected liberty interest in

19



Case 1:24-cv-00097-HYJ-RSK ECF No. 6, PagelD.193 Filed 03/13/24 Page 20 of 24

prison disciplinary proceedings unless the sanction “will inevitably affect the duration of his
sentence™ or the resulting restraint imposes an “atypical and significant hardship on the inmate in
relation to the ordinary incidents of prison life.” See Sandin, 515 U.S. at 484, 487. ‘Under MDOC
Policy Directive 03.03.105, § C, a class I misconduct is a “major” misconduct and class II and 11I
misconducts are “minor” misconducts. The policy further provides that prisoners are deprived of
good time or disciplinary credits only when they are found guilty of a class I misconduct. Id.
DDDD.

Plaintiff does not indicate whether he was even found guilty of this misconduct. In any
event, with respect to the class II misconduct, the Sixth Circuit has routinely held that misconduct
convictions that do not result in the loss of good time are not atypical and significant deprivations
and therefore do not implicate due process. See, e.g., Ingram v. Jewell, 94 F. App’x 271, 273 (6th
Cir. 2004), overruled on other grounds by Maben v. Thelen, 887 F.3d 252 (6th Cir. 2018); Carter
v. Tucker, 69 F. App’x 678, 680 (6th Cir. 2003); Green v. Waldren, No. 99-1561, 2000 WL
876765, at *2 (6th Cir. June 23, 2000); Staffney v. Allen, No. 98-1880, 1999 WL 617967, at *2
(6th Cir. Aug. 12, 1999). Accordingly, any intended Fourteenth Amendment due process claim

against Defendant McKinney premised upon the issuance of the misconduct will be dismissed.?

2 To the extent Plaintiff intended to raise a substantive due process claim regarding the alleged
false misconduct, he fails to state such a claim. “Substantive due process ‘prevents the government
from engaging in conduct that shocks the conscience or interferes with rights implicit in the
concept of ordered liberty.”” Prater v. City of Burnside, 289 F.3d 417, 431 (6th Cir. 2002) (quoting
United States v. Salerno, 481 U.S. 739, 746 (1987)). “Substantive due process . . . serves the goal
of preventing governmental power from being used for purposes of oppression, regardless of the
fairness of the procedures used.” Pittman v. Cuyahoga Cnty. Dep’t of Child. & Fam. Servs., 640
F.3d 716, 728 (6th Cir. 2011) (quoting Howard v. Grinage, 82 F.3d 1343, 1349 (6th Cir. 1996)).
“Conduct shocks the conscience if it ‘violates the decencies of civilized conduct.”” Range v.
Douglas, 763 F.3d 573, 589 (6th Cir. 2014) (quoting Cnty. of Sacramento v. Lewis, 523 U.S. 833,
84647 (1998)). With respect to an allegedly falsified misconduct report, the Sixth Circuit has held
that framing an inmate by planting evidence may violate substantive due process where a
defendants conduct shocks the conscience and constitutes an “egregious abuse of governmental
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4. Civil Conspiracy Claims

The Court has also construed Plaintiff’s complaint to assert civil conspiracy claims against
Defendants, given that he describes the “gist” of his complaint to be a “recent, detailed conspiracy.
by most Defendants to retaliate against Plaintiff.” (Compl., ECF No. 1, PagelD.3.)

A civil conspiracy under § 1983 is “an agreement between two or more persons to injure
another by unlawful action.” See Hensley v. Gassman, 693 F.3d 681, 695 (6th Cir. 2012) (quoting-
Hooks v. Hooks, 771 F.2d 935, 943-44 (6th Cir. 1985)). The plaintiff must show the existence of
a single plan, that the alleged coconspirator shared in the general conspiratorial objective to de.prive
the plaintiff of a federal right, and that an overt action committed in furtherance of the conspiracy

| caused an injury to the plaintiff. Id.; Bazzi v. City of Dearborn, 658 F.3d 598, 602 (6th Cir. 2011).
Moreover, a plaintiff must plead a conspiracy with particularity, as vague and conclusory
allegations unsupported by material facts are insufficient. Twombly, 550 U.S. at 565 (recognizing
that allegations of conspiracy must be supported by allegations of fact that support a “plausible
suggestion of conspiracy,” not merely a “possible” one); Fieger v. Cox, 524 F.3d 770, 776 (6th
Cir. 2008); Spadafore v. Gardner, 330 F.3d 849, 854 (6th Cir. 2003); Gutierrez v. Lynch, 826 F.2d'
1534, 1538 (6th Cir. 1987).

Plaintiff provides no allegations regarding any agreement among any of these individuals,
other than the fact that they are employed at ICF or MRF and are all employed by the MDOC..
Plaintiff’s allegations of conspiracy are wholly conclusory. He alleges no facts that indicate the

existence of a plan, much less that any Defendant shared a conspiratorial objective. As the Supreme

power.” Cale v. Johnson, 861 F.2d 943, 950 (6th Cir. 1988), overruled in other part by Thaddeus-
X v. Blatter, 175 F.3d 378 (6th Cir. 1999). Plaintiff’s complaint, however, is devoid of any
allegations from which the Court could infer that Defendant McKinney acted to frame Plaintiff.
Moreover, Plaintiff’s allegations fall short of demonstrating the sort of egregious conduct that
would support a substantive due process claim.
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Court has held, such allegations, while hinting at a “possibility” of conspiracy, do not contain
“enough factual matter (taken as true) to suggest that an agreement was made.” Twombly, 550 U.S.
at 556. Instead, the Court has recognized that although parallel conduct may be consistent with an
unlawful agreement, it is insufficient to state a claim where that conduct “was not only compatible
With, but indeed was more likely explained by, lawful, unchoreographed . . . behavior.” Ighal, 556
U.S. at 680 (citing Twombly, 550 U.S. at 567). That is certainly the case here. Accordingly,
Plaintiff’s conspiracy claims under § 1983 will be dismissed.?

B. ADA Claims

Plaintiff also alleges that Defendants Washington, Bush, Davids, Stephenson, Chapman,
and Tanner violated his rights under the ADA “by a policy that disparately impacts mentally ill
l[prisoners like Plaintiff by] refusing to grant a[] loss of privileges waiver for.decades of sanctions,
despite several substantial periods of good behavior, and have denied reasonable

accommodations.” (/d., PagelD.9-10.)

3 Plaintiff’s conspiracy claims also would be barred by the intracorporate conspiracy doctrine. The
intracorporate conspiracy doctrine states that “if all of the defendants are members of the same
collective entity, there are not two separate ‘people’ to form a conspiracy.” Hull v. Cuyahoga
Valley Joint Vocational Sch. Dist. Bd. of Ed., 926 F.2d 505, 510 (6th Cir. 1991). Initially applied
to claims under 42 U.S.C. § 1985(3), Johnson v. Hills & Dales Gen. Hosp., 40 F.3d 837, 839—40
(6th Cir. 1994) (quoting Hull, 926 F.2d at 510), the Sixth Circuit has concluded that the
intracorporate conspiracy doctrine applies to claims under § 1983 as well, Jackson v. City of
Cleveland, 925 F.3d 793, 817-19 (6th Cir. 2019). As a result, unless members of the same
collective entity (such as the MDOC) are acting outside the scope of their employment, they are
deemed to be one collective entity and not capable of conspiring. Id. at 819; see also Novak v. City
of Parma, 932 F.3d 421, 43637 (6th Cir. 2019) (same). Here, Defendants are members of the
same collective entity—the MDOC. Plaintiff does not even allege, much less show, that
Defendants were acting outside the scope of their employment. To bring claims outside of the
intracorporate conspiracy doctrine, a plaintiff must allege that the defendants “acted other than in
the normal course of their corporate duties.” Johnson, 40 F.3d at 840. Plaintiff’s complaint is
devoid of facts suggesting that Defendants were acting outside the normal course of their duties,
however improperly he believes they may have been exercising those duties.
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Title II of the ADA provides that “no qualified individual with a disability shall, by reason
of such disability, be excluded from participation in or be denied the benefits of the services,
programs, or activities of a public entity, or be subjected to discrimination by any such entity.” 42
U.S.C. § 12132. In the ADA, the term “disability” is defined as follows: “[1] a physical or mental‘
impairment that substantially limits one or more of the major life activities of such individual; [2]
a record of such an impairment; or [3] being regarded as having such an impairment.” Id.
§ 12102(2).

The Supreme Court has held that Title II of the ADA applies to state prisons and inmates.
Penn. Dep'’t of Corr. v. Yeskey, 524 U.S. 206, 210-12 (1998). The proper defendant for Title II
ADA claims is the public entity or an official acting in his official capacity. Carten v. Kent State
Univ., 282 F.3d 391, 396-97 (6th Cir. 2002). Here, Plaintiff explicitly states that he is suing all
Defendants in their official capacities for purposes of his ADA claims. (Compl., ECF No. 1,
PagelD.3.)

Plaintiff, however, has not stated a plausible ADA claim against any of the named
Defendants. Plaintiff alleges only that the Defendants named above “enforce a prisoner.
disciplinary policy that disparately impacts mentally ill prisoners like Plaintiff [and] does not
accommodate their disabilities with a waiver for good behavior.” (Compl., ECF No. 1, PagelD.8.)
Plaintiff does not contend that Defendants discriminate against him and other mentally ill prisoners.
because of their disabilities, as is required for an ADA claim. See 42 U.S.C. § 12132. Instead,
Plaintiff’s complaint suggests that all inmates can be potentially subject to lengthy loss of
privileges sanctions, but that such sanctions may have more of an impact upon a mentally ill°
inmate. Thus, the lack of allegations suggesting that Defendants treated Plaintiff differently

because of his mental illness mandates dismissal of his ADA claims. See Barhite v. Brown, No.

23
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1:14-cv-218,2014 WL 2918550, at *11-25 (W.D. Mich. June 26, 2614) (dismissing ADA claims
against several defendants because the plaintiff had not alleged facts suggesting tha’; they treated
him differently on account of his disability).

Conclusion

Having conducted the review required by the Prison Litigation Reform Act, the Court
determines that Plaintiff’s complaint will be dismissed for failure to state a claim, under 28 U.S.C.
§§ 1915(e)(2) and 1915A(b), and 42 U.S.C. § 1997¢e(c).

The Court must next decide whether an appeal of this action would be in good faith within
the meaning of 28 U.S.C. § 1915(a)(3). See McGore v. Wrigglesworth, 114 F.3d 601, 611 (6th Cir.
1997). Although the Court concludes that Plaintiff>s claims are properly dismissed, the Court does
not conclude that any issue Plaintiff might raise on appeal would be frivolous. Coppedge v. United
States, 369 U.S. 438, 445 (1962). Accordingly, the Court does not certify that an appeal would not
be taken in good faith. Should Plaintiff appeal this decision, the Court will assess the $6\05.00
.appellate filing fee pursuant to § 1915(b)(1), see McGore, 114 F.3d at 610—-11, unless Plaintiff isr
barred from proceeding in forma pauperis, e.g., by the “three-strikes” 1ule of § 1915(g). If he is
barred, he will be required to pay the $605.00 appellate filing fee in one lump sum.
| This is a dismissal as described by 28 U.S.C. § 1915(g).

A judgment consistent with this opinion will be entered.

Dated: March 13, 2024 /s/ Hala Y. Jarbou

HALA Y.JARBOU
CHIEF UNITED STATES DISTRICT JUDGE
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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION

ROBERT WAYNE ANNABEL I,

Plaintiff,

Case No. 1:24-cv-97
V.

: Hon. Hala Y. Jarbou
HEIDI E. WASHINGTON, et al.,

Defendants.

JUDGMENT
In accordance with the opinion issued this date:
IT IS ORDERED that Plaintiff’s action is DISMISSED WITH PREJUDICE for failure

to state a claim pursuant to 28 U.S.C. §§ 1915(e) and 1915A, and 42 U.S.C. § 1997¢(c).

Dated: March 13, 2024 /s/ Hala Y. Jarbou

HALA Y.JARBOU '
CHIEF UNITED STATES DISTRICT JUDGE




APPENDIX (:

U.S Court o€ Appeals onder Nov. 4, 202Y
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FILED

Nov 14, 2024
UNITED STATES COURT OF APPEALS A s
FOR THE SIXTH CIRCUIT KELLY L. STEPHENS, Clerk

ROBERT ANNABEL II,

Plaintiff-Appellant,
v. - .
HEIDI E. WASHINGTON, Director, official and

personal capacity, named as Heidi Washington, et al.,,

Defendants-Appellees.

BEFORE: SUTTON, Chief Judge; McKEAGUE and MATHIS, Circuit Judges.

The court received a petition for rehearing en banc.- The original panel has reviewed the petition
for rehearing and concludes that the issues raised in the petition were fully considered upon the original
submission and decision of the case. The petition then was circulated to the full court. No judge has
requested a vote on tﬁe suggeétion for rehearing en banc.

Therefore, the petition is denied.

ENTERED BY ORDER OF THE COURT

Kelly L. Sleghens, Clerk
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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION

ROBERT WAYNE ANNABEL II,

Plaintiff,
Case No. 1:24-cv-97
V.
Hon. Hala Y. Jarbou
HEIDI E. WASHINGTON et al.,

Defendants.

ORDER

This is a civil rights action brought by a state prisoner under 42 U.S.C. § 1983 and the
Americans with Disabilities Act (ADA), 42 U.S.C. §§ 12101 et seq. In an order, opinion, and
judgment (ECF Nos. 5, 6, 7) entered on March 13, 2024, the Court dismissed Plaintiff’s complaint
for failure to state a claim upon which relief could be granted. Specifically, the Court concluded
that: (1) Plaintiff had not set forth plausible First Amendment retaliation and access to the courts
claims; (2) Plaintiff could not maintain Eighth Amendment claims premised upon his placement
in segregation and Defendants’ failure to waive loss of privilege sanctions; (3) Plaintiff could not
maintain Fourteenth Amendment due process claims premised upon his security classification,
placement in segregation, and receipt of a false misconduct; (4) Plaintiff had not set forth facts
from which the Court could infer plausible civil conspiracy claims; and (5) Plaintiff failed to set
forth facts suggesting that Defendants discriminated against him because of his disabilities, as is
required for an ADA claim. (ECF No. 6.)

This matter is now before the Court pursuant to Plaintiff’s motion for relief from judgment

pursuant to Rule 60(b)(6) of the Federal Rules of Civil Procedure (ECF No. 8) and brief in support
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thereof (ECF No. 9). Rule 60(b)(6) allows for relief from a final judgment for “any other reason
that justifies relief.” See Fed. R. Civ. P. 60(b)(6). This subsection “applies ‘only in exceptional or
extraordinary circumstances which are not addressed by the first five numbered clauses of the
Rule.”” McCurry ex rel. Turner v. Adventist Health Sys./Sunbelt, Inc., 298 F.3d 586, 592 (6th Cir.
2002) (quoting Hopper v. Euclid Manor Nursing Home, Inc., 867 F.2d 291, 294 (6th Cir. 1989)).
Extraordinary circumstances exist when “something more . . . is present.” Tanner v. Yukins, 776
F.3d 434, 443 (6th Cir. 2015) (quoting Olle v. Henry & Wright Corp., 910 F.2d 357, 365 (6th Cir.
1990)). That something more “must include unusual and extreme situations where principles of
equity mandate relief.” Id. (emphasis in original).

Here, Plaintiff focuses his Rule 60(b)(6) motion on the Court’s dismissal of his First
Amendment retaliation claims. Plaintiff argues that the Court “impermissibly [drew] the inference
against him that his well-pleaded facts in his [c]ivil [cJomplaint failed to show the element of the
defendants’ subjective motives.” (ECF No. 9, PagelD.203.) According to Plaintiff, “[t]his is a
matter for the defendants to plead on a motion for summary judgment.” (/d., PagelD.208.)

Plaintiff asserts that the Court “misconstrued Plaintiff’s own freedom of speech claim to
speak to public members of a jury at Joseph Carter’s civil trial, which concerned prison official
actions that also affected Plaintiff, as some sort of access to the courts claim.” (/d., PagelD.208.)
According to Plaintiff, his “freedom of speech claim is premised on whether the same defendants
had a legitimate penological interest to impede and retaliate for his exercise of his right to speak
before members of a jury.” (Id.) Plaintiff claims that he also ‘brings a redress of grievances claim,
only against Defendants McKinney and Fronczak, for a false misconduct charge directly related
to the content of a grievance, in retaliation for that grievance and two pending lawsuits of

retaliation claims against Fronczak.” (/d.) Plaintiff argues that his “retaliation claim against
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McKinney and Fronczak is not based on the denied law library access itself, but for two previously
filed lawsuits and a grievance he had filed against Fronczak for the retaliatory denied access.” (Id,
PagelD.210.) Plaintiff suggests further that Defendant McKinney and non-party David Reed
“issued an altered screen that justified the retaliatory transfer based on Plaintiff’s prior institutional
history.” (Id., PagelD.212.)

Plaintiff’s motion fails to set forth exceptional or extraordinary circumstances warranting
relief under Rule 60(b)(6). Contrary to Plaintiff’s assertion, the Court did consider whether
Plaintiff’s testimony during inmate Carter’s civil trial constitu;[ed protected conduct and concluded
that it did not. Nevertheless, even if the Court were to conclude that Plaintiff engaged in protected
conduct by giving testimony before a jury, he still fails to allege sufficient facts from which the
Court could infer that any of the Defendants acted with a retaliatory motive. Notably, Plaintiff’s
complaint and Rule 60(b)(6) motion fail to set forth any facts suggesting that any of the named
Defendants were even aware that Plainﬁff was set to testify at inmate Carter’s trial prior to
Plaintiff’s transfer.

Plaintiff further contends that his retaliation claims against Defendants McKinney and
Fronczak are also premised upon two previously filed lawsuits and a grievance Plaintiff filed
against Defendant Fronczak regarding denial of access to the law library. first, in its opinion, the
Court noted that Plaintiff had not adequately alleged that Defendant Fronczak engaged in adverse
action because the facts did not “permit the Court to infer that [Plaintiff] was consistently and
repeatedly denied law library access.” (ECF No. 6, PageID.183.) Moreover, the Court concluded
that Plaintiff’s complaint was devoid of facts suggesting that Defendants McKinney and Fronczak
were aware of Plaintiff’s pending lawsuits when the misconduct ticket was issued and when

Plaintiff was denied access to the law library. Likewise, even if Plaintiff was denied law library
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access and received the misconduct ticket close in time to when he filed his lawsuits and grievance,
the Court explained that temporal proximity, standing alone, is insufficient to establish retaliatory
motive. (Id., PagelD.184.) Plaintiff still has not set forth any facts suggesting that Defendant
Fronczak denied him law library access or that Defendant McKinney issued the misconduct ticket
and approved Plaintiff’s transfer to Level V at ICF because of Plaintiff’s protected conduct.

Overall, it appears from Plaintiff’s motion that he wishes to bolster his original complaint
with additional allegations. However, Plaintiff fails to explain why he omitted such allegations
from his complaint and did not seek to amend his complaint before judgment was entered against
him. Plaintiff simply fails to show that “something more” is present to establish extraordinary
circumstances, and he had not shown that “principles of equity mandate relief.” Tanner, 776 F.3d
at 443.

Accordingly,

IT IS ORDERED that Plaintiff’s motion for relief from judgment pursuant to Rule

60(b)(6) of the Federal Rules of Civil Procedure (ECF No. 8) is DENIED.

Dated: April 15, 2024 /s/Hala Y. Jarbou

HALAY. JARBOU
CHIEF UNITED STATES DISTRICT JUDGE
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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF MICHIGAN

SOUTHERN DIVISION
ROBERT WAYNE ANNABEL II,
Plaintiff, Case No. 1:24-cv-97

v. : Honorable Hala Y. Jarbou
HEIDI E. WASHINGTON et al.,

- Defendants.

/
ORDER

This is a civil rights action brought by a state prisoner under 42 U.S.C. § 1983 and the
Americans with Disabilities Act (ADA), 42 U.S.C. §§ 12101 ef seq. In an order, opinion, and
judgment (ECF Nos. 5, 6, 7) entered on March 13,2024, the Court dismissed Plaintiff’s complaint
for failure to state a claim upon which relief could be granted. Specifically, the Court concluded
that: (1) Plaintiff had not set forth plausible First Amendment retaliation énd access to the courts
claims; (2) Plaintiff could not maintain Eighth Amendment claims premised upon his placement
in segregation and Defendants’ failure to waive loss of privilege sanctions; (3) Plaintiff could not
maintain Fourteenth Amendment due process claims premised upon his security classification,
placement in segregation, and receipt of a false misconduct; (4) Plaintiff had not set forth facts
from which the Court could infer plausible civil conspiracy claims; and (5) Plaintiff failed to set
forth facts suggesting that Defendants discriminated against him because of his disabilities, as is
required for an ADA claim. (ECF No. 6.)

Plaintiff subsequently filed a motion for relief from judgment pursuant to Rule 60(b)(6)

(ECF No. 8) and brief in support thereof (ECF No. 9), which the Court denied in an order (ECF
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No. 10) entered on April 15,2024, Plaintiff then filed a notice of appeal. (ECF No. 1 1.) In an order
entered on October 2, 2024, the United States Court of Appeals .for the Sixth Circuit affirmed this
Court’s judgment, agreeing that Plaintiff’s complaint failed to state a claim. (ECF No. 15.)

This matter is now before the Court pursuant to Plaintiff’s combined motion for relief from
judgment pursuant to Rule 60(b)(6) and to file an amended supplemental complaint (ECF No. 18)
and brief in support thereof (ECF No. 19). Rule 60(b)(6) allows for relief from a final judgment
for “any other reason that justifies relief.” See Fed. R. Civ. P. 60(b)(6). This subsection “applies
‘only in exceptional or extraordinary circumstances which are not addressed by the first five
numbered clauses of the Rule.”” McCurry ex rel. Turner v. Adventist Health Sys./Sunbelt, Inc.,298
F.3d 586, 592 (6th Cir. 2002) (quoting Hopper v. Euclid Manor Nursing Home, Inc., 867 F.2d 291,
294 (6th Cir. 1989)). Extraordinary circumstances exist when “something more . . . is present.”
Tanner v. Yukins, 776 F.3d 434, 443 (6th Cir. 2015) (quoting Olle v. Henry & Wright Corp., 910
F.2d 357, 365 (6th Cir. 1990)). That something more “must include unusual and extreme situations
where principles of equity mandate relief.” Id. (emphasis in original).

Yet again, Plaintiff focuses his second Rule 60(b)(6) motion on the Court’s dismissal of
his First Amendment retaliation claims. Plaintiff contends that his proposed amended complaint
(ECF No. 18-1) cures his failure to plead “plausible causation on his retaliation claims” because
after his claims were dismissed, “Defendant Jeremy Busch made a rare visit to Plaintiff’s cell and
admitted a tri-fold scheme of retaliatory motive.” (ECF No. 19, PageID.482.) Plaintiff argues that
this “began anew the campaign of retaliatory harassment aimed at his attorney phone calls,
withheld legal property, depriving him the benefits of a prior settlement, discarding grievances and
falsely rejecting grievances to place him on modified grievance restriction, and excessive force.”

(d)
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Plaintiff’s proposed supplemental complaint sets forth allegations concerning events that
occurred in April of 2024, a month after the Court dismissed Plaintiff’s initial complaint and
shortly after Plaintiff filed his first Rule 60(b)(6) motion. Plaintiff, however, fails to explain why
he did not seek to amend his complaint to assert these allegations prior to appealing this Court’s
dismissal of his complaint to the Sixth Circuit. Plaintiff simply fails to show that “something more”
is present to establish extraordinary circumstances, and he has not shown that “principles of equity
mandate relief.” Tanner, 776 F.3d at 443. Plaintiff, accordingly, is not entitled to relief under Rule
60(b)(6).

Even if Plaintiff were entitled to relief under Rule 60(b)—and he is not—the Court would
not grant him leave to file an amended supplemental complaint. Rule 15 of the Federal Rules of
Civil Procedure provides that “leave [to amend] shall be freely given when justice so requires.”
Fed. R. Civ. P. 15(a). Moreover, “[o]n motion and reasonable notice, the court may, on just terms,
permit a party to serve a supplemental pleading setting out any transaction, occurrence, or event
that happened after the date of the pleading to be sup];lemented.” See Fed. R. Civ. P. 15(d).
Additionally, the United States Supreme Court squarely has recognized that the screening
requirement of the Prison Litigation Reform Act (PLRA), found in 28 U.S.C. §§ 1915(e)(2),
1915A and 42 U.S.C. § 1997¢(c), “does not—explicitly or implicitly—justify deviating from the
usual procedural practice beyond the departures specified by the PLRA itself.” LaFountain v.
Harry, 716 F.3d 944, 951 (6th Cir. 2013) (quoting Jones v. Bock, 549 U.S. 199, 214 (2007)). u
Moreover, in Tolliver v. Noble, 752 F. App’x 254, 264 (6th Cir. 2018), the Sixth Circuit recognized
that the “the dual considerations of finality and prejudice usually at play in post-judgment

amendments are not readily applicable to” a situation where defendants have not been served and
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the prisoner’s complain.t was dismissed at screening. The Tolliver court therefore cautioned against
too strictly applying the post-judgment-amendment rules to pro se litigants. Id. at 262—64.

In Foman v. Davis, 371 U.S. 178 (1962), the Supreme Court identified some circumstances
in which “justice” might counsel against granting leave to amend: “undue delay, bad faith or
dilatory motive on the part of the movant, repeated failure to cure deficiencies by amendments
previously allowed, undue prejudice to the opposing party by virtue of allowance of the
amendment, futility of amendment, etc.” Id at 182. The Court noted that the grant or denial of the
opportunity to amend was discretionary with the district court and that the district court should
provide a justifying reason for its decision. Id.

The same standard set forth above also applies to motions to supplement under Rule 15(d).
See Spies v. Voinovich, 48 F. App’x 520, 527 (6th Cir. 2002). Supplemental pleadings, however,
“cannot be used to introduce a separate, distinct and new cause of action.” White v. Corizon, Inc.,
No. 1:19-cv-948, 2020 WL 813410, at *7 (W.D. Mich. Feb. 19, 2020) (citing Planned Parenthood
of S. Cali. v. Neeley, 130 F.3d 400, 402 (9th Cir. 1997)).

In his proposed amended supplemental complaint, Plaintiff sets forth his original
allegations, and goes on to add that on April 9, 2024, after Plaintiff “exposed MDOC improperly
supervised a parole house” at his criminal trial, Defendants Bonn, Halstead, and Gage “blocked an
incoming phone call from attorney Mary Ellen Hayes . . . and issued [Plaintiff] a false threatening
behavior charge.” (ECF No. 18-1, PagelD.456.) Plaintiff was then moved to another housing unit,
and his legal property was withheld by Defendants Washington, Bonn, and Busch until April 29,
2024. (I1d)

On April 11, 2024, Plaintiff finally received a call from attorney Hayes, in which attorney

Hayes noted that she had been falsely held in contempt. (Id.) That same day, Defendant Busch



Case 1:24-cv-00097-HYJ-RSK  ECF No. 21, PagelD.497 Filed 12/12/24 Page 5 of 7

visited Plaintiff’s cell and “briefly acknowledged a tri-fold retaliatory scheme for: (1) intimidating
Plaintiff from testifying at prisoner Carter’s federal jury trial of prison conditions and corruption;
(2) for Plaintiff’s own lawsuits; and (3) because exercising his rights at criminal trial conflicted
with MDOC evading liability for improperly supervising the parole house.” (Id., PagelD.457.)

Two days later, on April 13, 2024, Officer Hudson denied Plaintiff “his Sabbath kosher
religious diet % pint of skim milk, so [Plaintiff] held the food slot open and requested to speak to
a sergeant.” (Id.) Plaintiff told Sergeant Leithem “that the religious diet was per a lawsuit
settlement.” (Jd.) According to Plaintiff, Sergeant Leithem responded, “Pray to your fake god,
Busch and Bonn have authorized us to kill you.” (Id.) The Emergency Response Team (ERT) was
activated to use “pepper gas” on Plaintiff “without justification.” (Id.) Plaintiff was removed from
his cell, “then returned to it without a misconduct report, critical incident report, or any restraints
ot personal property restrictions.” (Id., PageID.457-58.) Sergeant Leithem also “harassed Plaintiff
for refusing to eat a tampered kosher meal, then slammed closed his window shutter.” (Id.,
PagelD.458.)

On April 14 and 15, 2024, Plaintiff gave Registered Nurse Sicama two medical kites
“complaining of pain from being pepper gassed.” (Id.) Plaintiff claims that these kites wére
discarded, and that he “never received medical attention and his skin and lungs burned for a week.”
{d)

On April 14, 2024, Plaintiff complained to Defendant Bonn regarding the “retaliatory
denial of his legal property and the incident with Sgt. Leithem and gave Bonn a grievance against
Leithem.” (Id.) Plaintiff contends that Bonn and Miller discarded the grievance and placed Plaintiff

on modified grievance access. (/d.) Bonn “repeatedly denied [Plaintiff’s] request for return of his

legal property.” (Id.)
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On April 17, 2024, Plaintiff had a misconduct hearing regarding the threatening behavior
misconduct written by Defendant Halstead. (Id., PageID.459.) According to Plaintiff, t'he hearings
officer “condoned the retaliation, misrepresented Plaintiff’s statements, and mocked him that she
had absolute immunity from lawsuits.” (/d.) Afterwards, Plaintiff used “passive resistance” to
demand that Defendant Bonn return his property, but Sergeant Leithem again “threatened to have
[Plaintiff] beaten and killed.” (Id.)

Later that day, Defendant Bonn ordered the ERT squad to extract Plaintiff from his cell,
and Plaintiff “then overdosed on lithium carbonate.” (Id.) Sergeant John Doe ordered “the belly
chains to be placed painfully tight on Plaintiff for transfer to the hospital.” (/d.) En route to the
hospital, Plaintiff asked the paramedics to contact law enforcement to report the abuse. (/d.) He
contends that Officers French, James Doe, and Sergeant Doe then beat and choked him as he
screamed for someone to call the police. (Jd., PagelD.460.) Plaintiff’s fingers and wrist were also
“painfully twisted.” (/d.)

Plaintiff returned to the Ionia Correctional Facility on April 25, 2024. (Id.) “When he
finally received most of his legal and personal property back several days later, some of his
documents were missing.” (Id.)

As an initial matter, Plaintiff’s proposed amended supplemental complaint still fails to cure
the defects identified from Plaintiff’s original complaint. Moreover, with respect to Plaintiff’s
added allegations regarding the events that allegedly occurred in April of 2024, the Court
concludes that Plaintiff is seeking to assert new, distinct causes of action with respect to these
allegations, which he cannot do under Rule 15(d). Although Plaintiff vaguely alleges that on April
11, 2024, Defendant Busch “briefly acknowledged a tri-fold retaliatory scheme” with respect to

Plaintiff’s initial retaliation claims, Plaintiff fails to set forth any facts regarding that
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acknowledgment. Moreover, Plaintiff’s proposed amended supplemental complaint is completely

devoid of factual allegations from January 3, 2024, until April 9, 2024. As the Court previously

advised Plaintiff, the Sixth Circuit has been reluctant to find that temporal proximity, standing
alone, is sufficient to establish a retaliation claim. See Hill v. Lappin, 630 F.3d 468, 476 (6th Cir.
2010). Here, without more, Plaintiff’s suggestion that the events that occurred in April of 2024
relate back to his original claims of retaliation is insufficient for the Court to conclude that Plaintiff
is not asserting new, distinct causes of action.

For the reasons set forth above, Plaintiff has not demonstrated extraordinary circumstances
as required to obtain relief under Rule 60(b)(6). Moreover, even if Plaintiff was entitled to relief
under Rule 60(b)(6), he has not demonstrated that he should be permitted to amend and/or
supplement his complaint. Plaintiff is advised that if he wishes to raise claims concerning the
events that allegedly occurred in April of 2024, he may do so by initiating a new lawsuit raising

those claims. Accordingly,

IT IS ORDERED that Plaintiff’s combined motion for relief from judgment pursuant to

Rule 60(b)(6) and to file an amended supplemental complaint (ECF No. 18) is DENIED.

Dated: December 12, 2024 /s/ HALA Y. JARBOU
Hala Y. Jarbou
Chief United States District Judge




