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UNITED STATES COURT OF APPEALS F I L E D

FOR THE NINTH CIRCUIT SEP 12 2024

MOLLY C. DWYER, CLERK
U.S. COURT OF APPEALS

SAMUEL CARL NEYHART, No. 23-3191
Petitioner - Appellant, glgnlc\:Itoo g iﬁg{l?-omz’ 2-CWD
Boise
V.
ORDER

TYRELL DAVIS, Warden,

Defendant - Appellee.

Before: CALLAHAN and M. SMITH, Circuit Judges.

The request for a certificate of appealability (Docket Entry Nos. 4 and 5) is
denied because appellant has not shown that “juristsbf reason would find it
debatable whether the petition states a valid claim of the denial of a constitutional
right and that jurists of reason would find it debatable whether the district court
was correct in its procedural ruling.” Slack v. McDaniel, 529 U.S. 473, 484
(2000); see also 28 U.S.C. § 2253(c)(2); Gonzalez v. Thaler, 565 U.S. 134, 140-41
(2012); Miller-El v. Cockrell, 537 U.S. 322, 327 (2003).

Any pending motions are denied as moot.

DENIED.
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UNITED STATES COURT OF APPEALS F l L E D

FOR THE NINTH CIRCUIT NOV 7 2024
MOLLY C. DWYER, CLERK

U.S. COURT OF APPEALS
SAMUEL CARL NEYHART, No. 23-3191
iy D.C. No.
Petitioner - Appellant, | 1:20-cv-00432-CcWD
District of Idaho,
V. :
Boise
TYRELL DAVIS, Warden, ORDER
Defendant - Appellep.

Before: CLIFTON and R. NELSON, Circuit Judges.

We have considered appellant’s filing (Docket Entry No. 8) in support of his
motion for reconsideration. Appellant’s motion for reconsideration (Docket Entry
No. 7) is denied. See 9th Cir. R. 27-10. |

No further filings will be entertained in this closed case.



UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF IDAHO

SAMUEL CARL NEYHART,
Case No. 1:20-cv-00432-CWD
Petitioner, _
MEMORANDUM DECISION AND
V. ORDER

TYRELL DAVIS, Warden,!

Respondent.

Pending before the Court is a Petition for Writ of Habeas Corpus filed by Idaho
state prisoner Samuel Carl Neyhart (“Petitioner”), challenging Petitioner’s state court
convictions. See Dkt. 1. Respondent has filed a Motion for Partial Summary Dismissal,
arguing that Claim 2(a) is not cognizable—meaning it cannot be heard—on federal
habeas review and that Claim 4, Claim 5, and most of Claim 3 are procedurally defaulted
without legal excuse. See Dkt. 19. The Motion is now ripe for adjudication.

The Court takes judicial notice of the records from Petitioner’s state court
proceedings, which have been lodged by Respondent. See Dkt. Nos. 18, 26; Fed. R. Evid.
201(b); Dawson v. Mahoney, 451 F.3d 550, 551 n.1 (9th Cir. 2006).

The parties have consented to the jurisdiction of a United States Magistrate Judge

to conduct all proceedings in this case in accordance with 28 U.S.C. § 636(c) and Federal

! Respondent Tyrell Davis is substituted for his predecessor, Al Ramirez, as Warden of the Idaho State
Correctional Institution. See Fed. R. Civ. P. 25(d); Dkt. 33.
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Rule of Civil Procedure 73. See Dkt. 5. Having carefully reviewed the record, including
the state court record, the Court finds that oral argument is unnecessary. See D. Idaho L.
Civ. R. 7.1(d). Accordingly, the Court enters the following Order granting in part
Respondent’s Motion and dismissing with prejudice Claim 3 (with the exception of
Claim 3(c)), Claim 4, and Claim 5.

Claim 2(a) is cognizable in this habeas corpus case, but it appears to be
procedurally defaulted, just as the other claims subject to Respondent’s motion. Because
Respondent did not move for summary dismissal of Claim 2(a) on that basis, the Court
will permit Plaintiff to file a response to this Order, within 21 days, addressing the
Court’s analysis with respect to Claim 2(a).

BACKGROUND

The facts underlying Petitioner’s conviction are set forth clearly and accurately in
State v. Neyhart, 378 P.3d 1045, 1048 (Idaho Ct. App. 2016). The facts will not be
repeated here except as necessary to explain the Court’s decision.

In 2014, following a jury trial in the Fifth Judicial District Court in Twin Falls
County, Idaho, Petitioner was convicted of three counts of lewd conduct with a minor
under the age of sixteen. Id. at 1047. He received three concurrent life sentences with 10
years fixed. Id. at 1049.

On direct appeal, Petitioner asserted the following claims: (1) there was
insufficieﬁt evidence to support the convictions; (2) the prosecutor committed misconduct
by commenting on Petitioner’s silence; (3) the trial court improperly permitted the

prosecutor to impeach Petitioner with a hearsay document (a pharmacy record), in
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violation of Idaho state law; and (4) the prosecutor committed misconduct by using that
document. State’s Lodging B-2. The Idaho Court of Appeals affirmed the convictions in a
published opinion. Neyhart, 378 P.3d 1045. The I‘daho Supreme Court denied review, as
did the United States Supreme Court. State’s Lodging B-8, B-10.

Petitioner filed a pro se state post-conviction petition. State’s Lodging C-1 at 1—
165. Petitioner later filed an amended petition, through counsel, that asserted various
claims of ineffective assistance of counsel and prosecutorial misconduct; Petitioner also
alleged that there was new evidence about the termination of the employment of
Detective Becky White. Id. at 371-77. The state district court ordered an evidentiary
hearing on four of Petitioner’s ineffective assistanée claims. The court did not expressly
address the other claims in the petition, noting that the previous judge in the case had
narrowed the issues at a hearing on the state’s motion for summary dismissal. State’s
Lodging C-1 at 441-44. After the evidentiary hearing, the court denied post-conviction
relief. Id. at 458-59, 461-71, 495-96; see also State’s Lodging C-4 (transcript of
evidentiary hearing).

Petitioner appealed the denial of his post-conviction petition, asserting that the
state district court erred by not setting two of Petitioner’s claims of ineffective assistance
of trial counsel for evidentiary hearing—(1) that counsel “fail[ed] to move to suppress
any mention” of Petitioner’s silence after arrest, Miranda warnings, and Petitioner’s
assertion of his right to counsel; and (2) that counsel “fail[ed] to make hearsay and
confrontation clause objections.” State’s Lodging D-1 at 6. Petitioner also challenged the

denial on the merits of Petitioner’s claim that counsel was ineffective for failing to file a
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timely motion to admit evidence of the victim’s sexual history, i:)ursuant to Rule 412 of
the Idaho Rules of Evidence. Id. at 19. The Idaho Court of Appeals affirmed the denial of
the post-conviction petition, and the Idaho Supreme Court denied review. State’s Lodging
D-4, D-7.

Petitioner next filed a successive state post-conviction petition asserting various
claims regarding the victim’s colposcopy and discovery of a skin condition, including a
claim that the prosecutor failed to disclose this evidence. State’s Lodging E-1 at 543,
55-69. The state district court dismissed the petition, because (1) the claims could have
been raised on direct appeal or in the initial post-conviction proceedings, and
(2) Petitioner’s Brady? claims failed on the merits. Id. at 109-20.

Petitioner appealed the dismissal of the successi've post-conviction petition. The
Idaho Court of Appeals affirmed, concluding that the claims were procedurally barred
because they could have been raised in previous proceedings. State’s Lodging F-4. The
Idaho Supreme Court denied review.

In the instant federal habeas corpus petition, Petitioner asserts the following
claims: |

Claim 1: The prosecutor violated the Fifth Amendment, during cross-

examination and during closing argument, by commenting on

Petitioner’s silence. Petitioner divides this claim into three subparts,
based on Petitioner’s (a) post-Miranda,? post-arrest, post-invocation

2 See Brady v. Maryland, 373 U.S. 83, 87 (1963) (holding that the prosecution must disclose all material
evidence that is favorable to the defense).

3 See Miranda v. Arizona, 384 U.S. 436, 444 (1966) (“[T)he prosecution may not use statements, whether
exculpatory or inculpatory, stemming from custodial interrogation of the defendant unless it demonstrates
the use of procedural safeguards effective to secure the privilege against self-incrimination.”).
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silence; (b) post-Miranda, pre-arrest, post-invocation silence; and
(c) pre-Miranda, pre-arrest, post-invocation silence.

Claim 2: Petitioner was deprived of his Sixth and Fourteenth Amendments
rights in the following ways: (a) the trial court violated the
Confrontation Clause and the right to a fair trial by allowing the
prosecutor to impeach Petitioner with an inadmissible hearsay
document for which there was no foundation; and (b) the prosecutor
committed misconduct by misrepresenting the document at trial and
failing to take action to correct this misrepresentation.*

Claim 3: Petitioner’s trial counsel was ineffective based on counsel’s (a)
failure to file a motion to suppress Petitioner’s statements on Fifth
Amendment grounds; (b) failure to raise a Confrontation Clause
objection to Detective White’s statements made during a 2010
interview; (c) failure to file a timely notice for the admission of the
victim’s prior sexual conduct under Rule 412 of the Idaho Rules of
Evidence; (d) failure to move for a mistrial after the prosecutor
goaded petitioner’s wife into disrobing in front of the jury; (e) failure
to timely investigate or prepare for trial in that counsel failed to:

(i) file a timely Rule 412 motion; (ii) subpoena or obtain health and
welfare documents before trial; (iii) file any motions prior to trial,;
(1v) make arrangements to view certain digital photos until a week
before trial or to facilitate Petitioner’s viewing of those photos;

(v) disclose Walmart pharmacy records confirming that Petitioner
took Cymbalta in 2010; (vi) correct errors and misrepresentation
with respect to State’s Exhibit 23; (vii) file a motion for to continue
or motion in limine when the state disclosed new evidence a week
before trial; (viii) file a motion to continue or a motion in limine
after the state disclosed exculpatory information regarding Detective
White; (ix) research or hire an expert witness to investigate or
explain the medical findings of Dr. Reese that the victim had lichen
sclerosis; and (x) admit defense exhibits; and (f) failure to withdraw
from the case after a breakdown in the attorney-client relationship
over Petitioner’s indigency.

Claim 4 The prosecutor committed misconduct by (a) lying to defense
counsel and the court to deliberately conceal evidence;
(b) presenting false or misleading expert witness testimony;

4 Petitioner separates Claim 2 into three subparts: 2(a), 2(b), and 2(c). However, because Claims 2(b) and
2(c) assert the same constitutional violations based on the same set of facts, the Court will consider them
together as Claim 2(b).
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(c) presenting false expert witness testimony that lichen sclerosis is a
normal finding rather than a serious medical condition; and
(d) misrepresenting testimony during closing argument.

Claim 5: The state committed Brady violations in failing to disclose:

(a) specified items listed in discovery to which the state refused
access; (b) information that Detective White was fired for lying on
her timecard; (c) contact information for Detectives White and
Duche; (d) certain photos introduced at trial; and (e) that the victim
had a medical condition that caused vaginal redness.

See generally Pet., Dkt. 1.

The Court previously reviewed the Petition and allowed Petitioner to proceed on
his claims to the extent those claims “(1) are cognizable in a federal habeas corpus action,
(2) were timely filed in this Court, and (3) were either properly exhausted in state court or
subject to a legal excuse for any failure to exhaust in a proper manner.” Initial Review
Order, Dkt. 6, at 2.

DISCUSSION

For the following reasons, the Court agrees with Respondent that Claims 3 (except
for sub-claim 3(c)), 4, and 5 are procedurally defaulted without excuse. These claims will
be dismissed with prejudice.

The Court disagrees with Respondent as to Claim 2(a) and concludes that the
claim is cognizable. It appears, however, to be procedurally defaulted, just like the other

claims subject to Respondent’s motion.

1. Standard of Law Governing Summary Dismissal

The Rules Governing § 2254 Cases (“Habeas Rules”) authorize the Court to

summarily dismiss a petition for writ of habeas corpus when “it plainly appears from the
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face of the petition and any attached exhibits,” as well as those records subject to judicial
notice, “that the petitioner is not entitled to relief in the district court.” Habeas Rule 4.
Where appropriate, as here, a respondent may file a motion for summary dismissal, rather
than an answer. White v. Lewis, 874 F.2d 599, 602 (9th Cir. 1989).

2. Claim 3 (except Claim 3(c)), Claim 4, and Claim 5 Are Procedurally
Defaulted, and Petitioner Has Not Established as Excuse for the Default

A. Procedural Default Standards of Law

A habeas petitioner must exhaust his or her remedies in the state courts before a
federal court can grant relief on constitutional claims. O Sullivan v. Boerckel, 526 U.S.
838, 842 (1999). To do so, the petitioner must invoke one complete round of the state’s
established appellate review proceés, féirly presenting all constitutional claims to the state
courts so that they have a full and fair opportunity to correct alleged constitutional errors
at each level of appellate review. Id. at 845. In a state that has the possibility of
discretionary review in the highest appellate court, like Idaho, the petitioner must have
presented all of his federal claims at least in a petition seeking review before that court.
Id. at 847. “Fair presentation” requires a petitioner to describe both the operative facts
and the legal theories upon which the federal claim is based. Gray v. Netherland, 518
U.S. 152, 162-63 (1996).

The mere similarity between a federal claim and a state law claim, without more,
does not satisfy the requirement of fair presentation. See Duncan v. Henry, 513 U.S. 364,
365-66 (1995) (per curiam). General references in state court to “broad constitutional

principles, such as due process, equal protection, [or] the right to a fair trial,” are likewise
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insufficient. See Hiivala v. Wood, 195 F.3d 1098, 1106 (9th Cir. 1999). For proper
exhaustion, a petitioner must bring his federal claim before the state court by “explicitly”
citing the federal legal basis for his claim. Lyons v. Crawford, 232 F.3d 666, 669 (9th Cir.
2000), as amended, 247 F.3d 904 (9th Cir. 2001).

When a habeas petitioner has not fairly presented a constifutional claim to the
highest state court, and the state court would now refuse to consider it because of the
state’s procedural rules, the claim is said to be procedurally defaulted. Gray, 518 U.S. at
161-62. Procedurally defaulted claims include the following: (1) when a petitioner has
completely failed to raise a claim before the Idaho courts; (2) when a petitioner has raised
a claim but has failed to fully and fairly present it as a federal claim to the Idaho courts; |
and (3) when the Idaho courts have rejected a claim on an adequate and independent state
procedural ground. 1d.; Baldwin v. Reese, 541 U.S. 27, 32 (2004); Coleman v. Thompson,
501 U.S. 722, 750 (1991).

“To qualify as an adequate procedural ground, a state rule must be firmly
established and regularly followed.” Walker v. Martin, 562 U.S. 307, 316 (2011) (internal
quotation marks omitted). That is, the state procedural bar must be one that is ““clear,
consistently applied, and well-established at the time of the petitionefs purported
default.”” Martinez v. Klauser, 266 F.3d 1091, 1093-94 (9th Cir. 2001) (quoting Wells v.
Maass, 28 F.3d 1005, 1010 (9th Cir. 1994)). A state procedural bar can be considered
adequate even if it is a discretionary rule, and even though “the appropriate exercise of
discretion may permit consideration of a federal claim in some cases but not others.”

Beard v. Kindler, 558 U.S. 53, 61 (2009). A state rule’s “use of an imprecise standard . . .
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is no justification for depriving a rule’s language of any meaning.” Walker, 562 U.S. at
318 (internal quotation marks and alteration omitted).

A state procedural bar is “independent” of federal law if it does not rest on, and if
it is not interwoven with, federal grounds. Bennett v. Mueller, 322 F.3d 573, 581 (9th Cir.
2003). A rule will not be deemed independent of federal law “if the state has made
application of the procedural bar depend on an antecedent ruling on federal law such as
the determination of whether federal constitutional error has been committed.” Id.
(internal quotation marks and alteration omitted); see also Ake v. Oklahoma, 470 U.S. 68,
75 (1985) (stating that “when resolution of the state procedural law question depends on a
federal constitutional ruling, the state-law prong of the court’s holding is not independent
of federal law, and our jurisdiction is not precluded,” and holding that a state waiver rule
was not independent because, “[b]efore applying the waiver doctrine to a constitutional
question, the state court must rule, either explicitly or implicitly, on the merits of the
constitutional question”).

Once the state sufficiently pleads the existence of an adequate and independent
state procedural bar, the burden shifts to the petitioner to establish that the rule is not
adequate or is dependent on federal law. “The petitioner may satisfy this burden by
asserting specific factual allegations that demonstrate the inadequacy of the state
procedure, including citation to authority demonstrating inconsistent application of the
rule.” Bennett, 322 F.3d at 586. The ultimate burden to show that the procedural rule is

adequate and independent, however, remains with the state.

MEMORANDUM DECISION AND ORDER -9



B. Claims 3(a), 3(b), 3(d) through 3(f), 4, and 5 are Procedurally Defaulted

The most straightforward manner in which to resolve the exhaustion and
procedural default status of Petitioner’s federal claims is to review which claims were
raised and addressed on the merits in the state court appellate proceedings and compare
them to the subject matter of the claims asserted in this action.

1. Direct Appeal

On direct appeal, Petitioner argued insufficient evidence, a claim which he does
not raise in the Petition. State’s Lodging B-2 at 7—11. Petitioner also asserted two claims
of prosecutorial misconduct—that the prosecutor violated the Fifth Amendment by
improperly commenting on Petitioner’s silence and by using an inadmissible hearsay
document to impeach Petitioner. Id. at 11-19, 22-25. These two claims correspond to
Claims 1 and 2(b) of the Petition.

Finally, Petitioner argued on direct appeal that the trial court erred, under Idaho
law, by permitting the prosecution to impeach Petitioner with the hearsay document. Id.
at 19-22. This trial-court error claim is similar to, but not the same as, Claim 2(a).>
However, Petitioner did not raise Claim 2(a) or any portion of Claim 3 (ineffective
assistance of counsel), Claim 4 (other allegations of prosecutorial misconduct), or Claim
5 (Brady violations) on direct appeal. State’s Lodging B-2. Thus, on direct appeal, only

Claims 1 and 2(b) were fairly presented to the state courts.

5 The Court will discuss the procedural default issue with respect to Claim 2(a) in Section 3, below.
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ii. Initial Post-Conviction Appeal

On appeal from the denial of his initial post-conviction petition, Petitioner raised
Claim 3(c)—that trial counsel should have filed a timely motion for introduction of prior
sexual acts evidence under Idaho Rule of Evidence 412. Petitioner also argued that the
trial court should have set two additional ineffective assistance claims for an evidentiary
hearing rather than summarily dismissing them—claims which correspond to Claims 3(a)
and 3(b) of the federal Petition. State’s Lodging D-1.

The state appellate court denied Claim 3(c) on the merits. State’s Lodging D-4 at
6-9. However, it declined to address Claim 3(a) or 3(b) because Petitioner failed, in the
state district court, to obtain an adverse ruling and thereby did not preserve those claims.
Id. at 3.

Idaho appellate courts have long héld that if a state district court does not address
all of a petitioner’s claims, the petitioner must bring that failure to the district court’s
attention. See, e.g., State v, Huntsman, 199 P.3d 155, 160 (2008). By failing to do so,
Petitioner forfeited Claims 3(a) and 3(b) by operation of Idaho law. Respondent has
shown that this procedural rule is adequate and independent, and Petitioner has not
rebutted that showing. Therefore, Claims 3(a) and 3(b) were not fairly presented to the
state courts and are procedurally defaulted.

In the initial post-conviction appeal, Petitioner did not raise any other ineffective
assistance claim that he presently ésserts in Claim 3, nor did he raise the Brady claims or
prosecutorial misconduct claims he sets forth in Claims 4 and S. See State’s Lodging D-1.

Thus, these claims were not fairly presented to the Idaho appellate courts in that appeal.
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Because Claim 3(c) was denied on the merits, however, that claim is not procedurally
defaulted and is not subject to Respondent’s Motion.

1il. Successive Post-Conviction Appeal

The only other state court appeal in this case was Petitioner’s appeal from the
dismissal of his successive post-conviction petition. In that appeal, Petitioner raised
claims of prosecutorial misconduct, Brady Claims, and an ineffective assistance claim
that appears to correspond to Claim 3(e)(ix) (regarding the victim’s lichen sclerosis).
State’s Lodging F-1; F-4. However, relying on Idaho Code §§ 19-4901 and 19-4908, the
Idaho Court of Appeals held that the claims were procedurally barred and declined to
address them. State’s Lodging F-4.

Section 19-4901 prohibits a petitioner from raising claims in a post-conviction
petition if those claims could have been raised on direct appeal, unless the claims “could
not, in the exercise of due diligence, have been presented earlier.” Section 19-4908
operates in a similar manner by prohibiting any successive post-conviction claims that
were not raised in the initial post-conviction petition, unless the petitioner shows a
“sufficient reason” why the claims were not asserted earlier.

Respondent has met its burden of showing that these procedural rules are not
dependent on federal law and were “clear, consistently applied, and well-established” at

the time of Petitioner’s default. Klauser, 266 F.3d at 1093 (internal quotation marks
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omitted). Petitioner has not convinced the Court otherwise.® Therefore, Petitioner did not
fairly present any of his current habeas claims in his successive post-conviction appeal.

iv. Petitioner’s Supplemental Pro Se Motions

Petitioner claims that he did, in fact,' fairly present other claims on direct appeal
after the Idaho Court of Appeals issued its decision. Petitioner moved to file a
supplemental pro se brief, in addition to direct appeal counsel’s brief, in support of his
petition for review. See State’s Lodging B-11. Petitioner also claims he fairly presented
other claims in his initial post-conviction appeal, after counsel had submitted the opening
brief, by asking for leave to file a supplemental pro se brief. See State’s Lodging D-9.
The Idaho Supreme Court denied Petitioner’s requests in both cases. State’s Lodging B-
12; D-12.

There are some- circumstances where a pro se motion filed by a represented litigant
may constitute fair presentation of a claim raised in the motion. In Clemmons v. Delo, the
Eighth Circuit held that a claim was fairly presented to the state court, even though
counsel failed to raise the claim in appellate briefing, because the petitioner “did the only
thing he could do: he tried to bring the issue to the attention of the [court] himself” by
filing a motion pro se. 124 F.3d 944, 948 (8th Cir. 1997).

However, the principle of fair presentation discussed in Clemmons does not apply

where the state court has a “regularly applied rule of state procedural law” that bars

¢ Further, this Court already has determined that §§ 19-4901 and 19-4908 are adequate and independent
state procedural grounds. See, e.g., Sheahan v. Valdez, No. 1:09-cv-00191, 2010 WL 3893934, at *3 (D.
Idaho Sept. 27, 2010) (unpublished); Nelson v. Blades, No. CV 04-001-S-LMB, 2009 WL 790172, at *10
(D. Idaho Mar. 23, 2009) (unpublished).
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represented litigants from filing pro se documents independently of counsel. Id. at 956;
see Oglesby v. Bowersox, 592 F.3d 922, 925 (8th Cir. 2010) (holding that the Clemmons
principle, though applicable in certain “unique circumstances,” does not apply if the
petitioner’s “claim was defaulted pursuant to an independent and adequate state
procedural rule that is ﬁmﬂy established and regularly followed”). Idaho courts have a
consistent and longstanding practice of refusing to consider pro se filings when the filing
party is represented by counsel. See, e.g., Moen v. State, No. 40600, 2014 WL 5305905,
at *11 (Idaho Ct. App. Oct. 15, 2014); Johnson v. State, No. 38425, 2012 WL 9490829,
at *2 (Idaho Ct. App. Feb. 3, 2012); Musgrove v. State, Case No. 37407, 2011 WL
11037672, at *1 (Idaho Ct. App. May 16, 2011); .State v. Brink, Case No. 34391, 2008
WL 9471256, at *8 (Idaho Ct. App. Nov. 7, 2008).

Appellants in criminal and post-conviction cases in Idaho have two clear,
mutually-exclusive choices—either they choose to be represented by counsel, or they
choose to ask counsel to withdraw so they can proceed pro se. A petitioner cannot have it
both ways. Cf. McKaskle v. Wiggins, 465 U.S. 168, 183 (1984) (holding that the Sixth
Amendment does not entitle a criminal defendant to “hybrid” representation—that is, a
defendant does not have the right to represent himself and to have the assistance of
counsel). The Idaho courts are entitled to create rules that aid them in the orderly
administration of cases, and this is one such rule. Therefore, the Clemmons principle does
not apply in this case to render properly exhausted the claims Petitioner raised in his

motions to file pro se briefing in the Idaho appellate courts.
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V. Procedural Default Conclusion

For the foregoing reasons, Claim 3 (except Claim 3(c)), all of Claim 4, and all of
Claim 5 are procedurally defaulted. However, that conclusion does not end the inquiry. If
a petitioner’s claim is procedurally defaulted, a federal district court still can hear the
merits of the claim, but only if the petitioner meets one of two exceptions: (1) a showing
of adequate legal cause for the default and prejudice arising from the default, or (2) a
showing of actual innocence. Murray v. Carrier, 477 U.S. 478, 488 (1986), Schlup v.
Delo, 513 U.S. 298, 329 (1995).

C. Petitioner Has Not Established Cause and Prejudice to Excuse the
Procedural Default

To show “cause” for a procedural default, a petitioner must ordinarily demonstrate
that some .obj ective factor external fo the defense impeded his or his cc;unsel’s efforts to
comply with the state procedural rule at issue. Murray, 477 U.S. at 488. To show
“prejudice,” a petitioner generally bears “the burden of showing not merely that the errors
fin his proceeding] constitﬁted a possibility of prejudice, but that they worked to his
actual and substantial disadvantage, infecting his entire [proceeding] with errors of
constitutional dimension.” United States v. Frady, 456 U.S. 152, 170 (1982).

Ineffective assistance of counsel (“IAC”) may constitute cause for a default. For
example, counsel’s failure on appeal to raise a meritorious claim of trial error—or a
failure at trial to preserve a claim for appeal—may render that claim procedurally
defaulted. See Edwards v. Carpenter, 529 U.S. 446, 452 (2000) (“[I]n certain

circumstances counsel’s ineffectiveness in failing properly to preserve the claim for
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review in state court will suffice.”). However, for IAC—whether at trial or on direct
appeal—to serve as cause to excuse a default, that IAC claim must itself _have been
separately presented to the state appellate courts. Id. (“A claim of ineffective assistance ...
generally must be presented to the state courts as an independent claim before it may be
‘used to establish cause for a procedural default.”) (internal quotation marks and alteration
omitted).

In other words, before a federal court can consider ineffective assistance of trial or
direct appeal counsel as cause to excuse the default of an underlying habeas claim, a
petitioner generally must have presented the ineffective assistance of counsel claim in a
procedurally proper manner to the state courts, such as in a post-conviction relief petition,
through the level of the Idaho Supreme Court. If the ineffective assistance asserted as
cause was not fairly presented to the state courts; a petitioner must show an excuse for
that separate default, as well. Id. at 453 (“[A]n ineffective-assistance-of-counsel claim
asserted as cause for the procedural default of another claim can itself be procedurally
defaulted.”).

A petitioner does not have a federal constitutional right to the effective assistance
of counsel during state post-conviction proceedings. Pennsylvania v. Finley, 481 U.S.
551, 554 (1987); Bonin v. Vasquez, 999 F.2d 425, 430 (9th Cir. 1993). Therefore, the
general rule is that any errors of counsel during a post-conviction action cannot serve as
cause to excuse a procedural default. Coleman, 501 U.S. at 752.

However, the Supreme Court established an exception to that general rule in

Martinez v. Ryan, 566 U.S. 1 (2012). Martinez held that, in limited circumstances,
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“[ilnadequate assistance of counsel at initial-review collateral proceedings may establish
cause for a prisoner’s procedural default of a claim of ineffective assistance at trial.” Id.
at 9. Martinez does not apply to any claims other than trial-counsel ineffectiveness
claims, and it can apply only if the underlying IAC claim is both exhausted and
procedurally defaulted. Davila v. Davis, 137 S. Ct. 2058, 2063 (2017) (holding that
Martinez does not apply to underlying claims of ineffective assistance of direct appeal
counsel); Hunton v. Sinclair, 732 F.3d 1124, 1126-27 (9th Cir. 2013) (holding that
Martinez does not apply to claims under Brady v. Maryland).

The Martinez cause-and-prejudice test consists of four necessary prongs: (1) the
underlying IAC claim must be a “substantial” claim; (2) the “cause” for the procedural
default consists of there being “no counsel” or only “ineffective” counsel during the state
collateral review proceeding; (3) the state collateral review proceeding was the “initial”
collateral review proceeding where the TAC claim could have been brought’; and (4) state
law requires that an JAC claim be raised in an initial-review collateral proceeding, or by
“design and operation” such claims must be raised that way, rather than on direct appeal.
Trevino v. Thaler, 569 U.S. 416, 423, 429 (2013).

To show that a claim is “substantial” under Martinez, a petitioner must point to
evidence demonstrating that-the underlying ineffectiveness claim has “some merit.”

Martinez, 556 U.S. at 14. That is, the petitioner must submit at least some evidence

" The Martinez exception applies only to claims that were defaulted in the initial-review collateral
proceeding—a petitioner may not use, as cause to excuse a default, any attorney error that occurred in
“appeals from initial-review collateral proceedings, second or successive collateral proceedings, and
petitions for discretionary review in a State’s appellate courts.” Martinez, 566 U.S. at 16.
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tending to show (a) that trial counsel performed deficiently in handling some aspect of
pretrial or trial duties and (b) that the deficient performarvlce. pfejudiced the défenée,
which is defined as a reasonable probability of a different outcome at trial. Strickland v.
Washington, 466 U.S. 668, 695-96 (1984).

Even if an underlying claim is substantial under Martinez, a petitioner must also
show that ineffective assistance of post-conviction counsel in the initial-review collateral
proceedings caused the default of that claim. This requires a showing not just that the
claim was omitted or not fully pursued in the initial post-conviction action, but also that
the post-conviction attorney in the initial post-conviction matter was constitutionally
ineffective—lmeaning that (1) post-conviction counsel performed deficiently in failing to
raise or to fully ‘pur'sue the claim, and (2) tﬁere is a reasonable probability that, absent the
deficient performance, the petitioner would have prevailed in the post-conviction
proceeding. Runningeagle v. Ryan, 825 F.3d 970, 982 (9th Cir. 2016); Clabourne v.
Ryan, 745 F.3d 362, 377 (9th Cir. 2014), overruled on other grounds by McKinney v.
Ryan, 813 F.3d 798 (9th Cir. 2015) (en banc).

Petitionef does not make a Martinez argument as to any specific claim, but he does
assert that counsel at all stages was ineffective and sets forth examples of counsel’s
alleged mistakes. See generally Dkt. 21. Petitioner has not shown, however, that any
action or inaction on the part of his counsel was objectively unreasonable so as to
constitute deficient performance under the first Strickland prong. The record contains no
evidence supporting an inference that counsel’s decisions were anything other than

reasonable strategic decisions. See Strickland, 466 U.S. at 689 (“[A] court must indulge a
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strong presumption that counsel’s conduct falls within the wide range of reasonable
professional assistance; that is, the defendant must overcome the presumption that, under
the circumstances, the challenged action might be considered sound trial strategy.”).

Petitioner also contends that there was “confusion” in the state post-conviction
court due to the death of the first presiding judge and the assignment of a new judge. See
Dkt. 21 at 10. Petitioner alleges post-conviction counsel limited her argument before the
first judge based ona belief that the judge should not stay in the hearing much longer
because of illness. Petitioner also claims that the state court should have started the post-
conviction proceedings “fresh,” rather than assigning a new judge to take over the case
after the first judge passed away. Id.

No evidence supports Petitioner’s allegations, and the Court has found no law,
rule, or principle holding that the death of a judge requires a court to offer to start that
judge’s cases all over again, from the beginning. Petitioner’s arguments on this issue are
entirely speculative and do not constitute cause to excuse default.

D. Petitioner Has Not Established Actual Innocence to Excuse the
Procedural Default

If a petitioner cannot show cause and prejudice for his procedural default, he still
can bring the claim in a federal habeas petition if he demonstrates that failure to consider
the claim will result in a “fundamental miscarriage of justice.” Murray v. Carrier, 477
U.S. at 496. This standard requires proof that a constitutional violation has probably

resulted in the conviction of someone who is actually innocent. Id. Actual innocence in
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this context “means factual innocence, not mere legal insufficiency.” Bousley v. United
States, 523 U.S. 614, 623 (1998).

In asserting actual innocence, a petitioner must “support his allegations of
constitutional error with new reliable evidence—whether it be exculpatory scientific
evidence, trustworthy eyewitness accounts, or critical physical evidence—that was not
presented at trial.” Schlup v. Delo, 513 U.S. 298, 324 (1995). A procedurally defaulted
claim may be heard under the miscarriage-of-justice exception only if, “in light of all of
the evidence, ‘it is more likely than not that no reasonable juror would have found [the
petitioner] guilty beyond a reasonable doubt.”” United States v. Avery, 719 E.3d 1080,
1083 (9th Cir. 2013) (quoting Schlup, 513 U.S. at 327). Stated another way, the petitioner
must show that, but for the constitutional error, every reasonable juror would vote to
acquit.

This is a particularly exacting standard, one that will be satisfied “only in the
extraordinary case.” House v. Bell, 547 U.S. 518, 538 (2006) (internal quotation marks
omitted). Indeed, cases where the actual innocence gateway standard has been satisfied
have “typically involved dramatic new evidence of innocence.” Larsen v. Soto, 742 F.3d
1083, 1096 (9th Cir. 2013). Such evidence may include new DNA evidence, or “a
detailed third-party confession,” that “undermine[s] the validity of the prosecution’s
entire case.” Sistrunk v. Armenakis, 292 F.3d 669, 677 (9th Cir. 2002); see House, 547
U.S. at 540-41. The actual innocence exception is not satisfied by evidence that is merely
speculative, collateral, cumulative, or “insufficient to overcome otherwise convincing

proof of guilt.” Larsen, 742 F.3d at 1096.
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Petitioner does not make an obvious actual-innocence argument. However,
mindful of his pro se status, the Court has considered the entire record and concludes that
a reasonable juror could have found Petitioner guilty beyond a reasonable doubt. Thus,
Petitioner has not shown he is actually innocent such that his default is excused.

3. Although Claim 2(a) Is Cognizable in Habeas Corpus as an Alleged Violation

of the Sixth and Fourteenth Amendments, It Appears Procedurally Defaulted
Without Legal Excuse

Respondent asserts that Claim 2(a) is not cognizable because it is based entirely on
state laW..See Lewis v. Jeffers, 497 U.S. 764, 780 (1990) (“[Flederal habeas corpus relief
does not lie for errors of state law.”). The Court is not persuaded.

Claim 2(a)—that the trial court violated the Confrontation Clause and the right to
a fair trial by allowing the prosecutor to impeach Petitioner with an inadmissible
pharmacy record for which there was no adequate foundation—plainly invokes federal
constitutional rights under the Sixth and Fourteenth Amendments. See Pet. at 15.
Therefore, the claim is not subject to dismissal for the reason Respondent asserts.

Respondent is correct, however, that the claim raised by Petitioner in state court
with respect to the pharmacy record was based.solely on Idaho law. See State’s Lodging
B-2 at 19-22. Petitioner did not base his argument on the federal constitution, as he does
with Claim 2(a). Because Claim 2(a) was not fairly presented to the Idaho state courts, it
is procedurally defaulted.

However, Respondent did not move for dismissal of Claim 2(a) on procedural
defauit grounds. Therefore, the Court will provide Petitioner with an opportunity to

respond to the Court’s analysis on this claim.
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CONCLUSION
Claims 3(a), 3(b), 3(d), 3(e), 3(f), 4, and 5 are procedurally defaulted without legal
excuse. Petitioner may respond to the Court’s analysis and conclusion that Claim 2(a) is
also procedurally defaulted.
ORDER o
IT IS ORDERED:
1. Respondent’s Motion for Partial Summary Dismissal (Dkt. 19) is
- GRANTED IN PART. Claims 3(a), 3(b), 3(d), 3(e), 3(f), 4, and 5 are
DISMISSED with prejudice.
2. Within 21 days after entry of this Order, Petitioner may file a response to
the Court’s analysis on the procedural default status of Claim 2(a). The
response must be no longer than ten pages. If Petitioner does not file a
timely response, or if the response does not alter the Court’s analysis, the

- Court will dismiss Claim 2(a).

DATED: March 29, 2022

/ Honorable Candy W. Dale
Chief U.S. Magistrate Judge
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UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF IDAHO

SAMUEL CARL NEYHART, . _
. Case No. 1:20-cv-00432-CWD
Petitioner, ‘ :
, » MEMORANDUM DECISION AND.
V. , ORDER '
WARDEN TYRELL DAVIS,
Respondent.

Pending before the Court is Idaho state prisoner Samuel Carl Neyhart’s Petition
for 'Writ of Habeas‘ Corpus. Neyhart‘challenges his Idaho state court convictions for lewd
conduct with a minor. (Dkt. 1.) The Court previously dismissed Claim 2(a), Claim 3
(with the éxceptidn of Claim 3(c)), Claim 4, énd Claim 5 as procedu‘r.al‘ly defaultéd
without excuse. (Dkt. 34, 39.)

Respondent now asks fdr dismissal of Claim 1 on grounds that this claim is also
procedurally defaulted;‘ In addition, the merits of the remaining claimis, iﬁcluding Claim

1, are fully briefed and ripe for adjudication.

! The fact that Respondent did not previously argue, nor did the Court determine, that Claim 1 was
procedurally defaulted, does not prevent analysis of that issue now. Respondent was permitted to raise
procedural issues in a pre-answer motion of answer, and both a motion and an answer were filed ia this
case. See Dkt. 6. Nothing in the course of these proceedings shows that Respondent intentionally
relinquished the right to raise the affirmative defense of procedural default in the answer. See Perruguet v.
Briley, 390 F.3d 505, 515 (7th Cir. 2004). In addition, the Court’s previous generalized statement that
Neyhart had raised Claim 1 on direct appeal, when Claim 1 was not at issue, is not final. See Mem. Dec.
and Order, Dkt. 34 at 10 (D. Idaho March 29, 2022); City of Los Angeles v. Santa Monica Baykeeper, 254
F.3d 882, 885 (9th Cir. 2001) (stating that a federal court has “inherent procedural power to reconsider,
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“The Court takes j‘ﬁdicial notice of the records from Neyhart"s state court
pi'oceedings.,S‘e_e Fed. R. Evid. 201(b); Dawson v. Mahoney, 451 F.3d 550, 551 n.1 (9th
Cir. 2006). Having carefully reviewed the record in this matter, including the étate court
record, the Court concludes that oral argument is unnecessary. See D. Idaho L. Civ. R.
7.1(d).

| All pérties have consented to thé jurisdiction of a United States Magistrate Judge
to conduct all proceedings in this case in accordance With 28 U.S.C. § 636(c) and Federal
Ruie of Civil Procedure 73. See Dkt. 5. Accordingly, and for the reasons explained
-below, the Court enters the following Order denying habeas corpus relief.
BACKGROUND

The following facts of Neyhart’s éase, as described by the Idaho Court of Appeals,
are presumed correct absent clear and convincing evidence to the contrary. See 28 U.S.C.
- §2254(e)(1). |

In November 2010, the mother of a six-year-old girl, K.S., reported that Neyhart-—
K.S.’s uncle—had s¢xually moiested her. State v. Neyhart, 378 P.3d 1045, 1048 (Idaho
Ct. App. 2016).

Neyhart was ﬁrst interviewed in November 2010. He was not given Miranda
warnings at this interview, which was conducted by Detective White and Detective Duch.

During the interview, Neyhart told detectives he did not want to answer questions without

rescind, or modify an interlocutory order for cause seen by it to be sufficient™) (internal quotation marks
and eimphasis omitted). Thus, the procedural default status of Claim | can be adjudicated now.
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first speaking to an attorney. (State’s Lodging A-5; A-<6.) Police interviewed Neyhart
again in February 2013, with Detective Joslin conducting the interview. (Sta‘;e’s Lodgiﬁg
A-3 at 204-05; A-7.) Neyhaﬁ was given Miranda warnings at the b‘eg.inning Qf the
February 2013 interview.

Petitioner was later charged with three counts of lewd conduct with a minor under
the agé of sixteen. The following evidence was adduced at triai.

K.S. testified that Neyhart molested her in his trailer three éeparate times. “Her
testimony revealed that in each instance, the sexual contact took place in Neyhart’s bed
where he ‘messed with [her] bottom.’” Neyhart, 378 P.3d-at 1048 (alteration in original).
K.’S. testified that the third timé it dccurred,- “Neyhart ‘started messing’ with her while
they were in bed énd under the covers. Neyhart then ‘peed in [her] underwear; * which
méde her underwear Wét.” Id. (alteration in original).

K.S.’s mother testified that, two dayé after the third incident, K.S. told her what
' Néyhart had done. The motﬁer “examined K.S.’s body and discovered fingerprint-shaped
.Bruises on her legs. She also noticed that K.S.’s vagina was ‘very red.”” Id. The mother
took photographs of the injuries and gave them to poli-ce.

Less than a week later; on November 6, 2010, K.S.’s father prévided police with
the clothing K.S. had been wearing when N'eyhart‘molested' her the third time. “These
items iﬁcluded a pair of junior-sized pink uﬁderwear featuring images of moﬁkeys."’ Id.
K.S;’é mqther had found the ﬁnderweal'%which the mother had purchased for K.S.—in

- the laundry room of the family home. (State’s Lodging A-3 at 368.) Neyhart’s semen was

found in the pink underwear. Additionally, “the pediatrician that had evaluated K.S.
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during a CARES (Child at Risk Eval‘uéﬁon Services) interview ... testified that, during a
physical evaluation, she observed bruising on the upper inner part of K.S.’s thighs.”
Neyhart, 378 P.3d at 1048,

The jury was able to view the pink underwear and the photogréphs of K.S.’s
injuries and to listen to a recording of the CARES interview. “Additionally, the State
played two I[edited] recordiﬁgs showing the police interviews of N'eyhart conducted in
2010‘ and 2013.” Id.

Neyhart’s defense was that he did not touch K.S. and that the pink underwear with "
monkeys actually belonged to Neyhart’s wife, Heidi. Heidi “testified that the junior-sized
pink underwear with the monkeys belonged to her and that Neyhart’s semen was on the
underwear because they_had been intimate on the day she Wore them.” Neyhart’s wife
explained away the injuries on K.S. by testifying that she héd seen K.S.’s vagina days
béfore the incident and thét it was “red and bleeding.” Heidi also stated that .she had seen
K.S.’s parents discipline her “by pinching her thighs.” Id. |

Neyhart’s mother attempted to explain how Neyhart’s wif¢’s underwear ended up
in K.S.’s fémily home, by testifying “that shé saw K.S.’s aunt near Neyhart’s trailer a few
days after the alleged sexual contact and that the aunt was carrying what appeared to be |
rolled up panties in her hand.” Id. According to Neyhart’s rriother, K.S."s aunt had a
“guilty 10§k” on her face. (State’s Lodging A-3 at 679.) |

Neyhart also testified in his own defénse. In cross-examining Neyhart, “thé'

prosecutor attempted to discredit Neyhart with his pretrial statement to police

investigators that he was taking Cymbealta, a prescription medication that allegedly
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| caused him to experience semen leakage.” Neyhaz;t, 378 P.3d at 1049. In the 2010
interview, Neyhart had speculated that‘ this alleged leakage problem “might explain how
Ihis semen ended up on K.S.’s underwear,” for example, thréugh K.S.’s use of Neyhart’s
toilet. /d.

To call Neyhart’s credibility into question, the prosecutor l;eferred to a document,
marked as State’s Exhibit 23, that she called Neyhart’s “entire pharmacy record.” (State’s
Lodging A-3 at 771.) The prosecutor attem‘pted to use this docﬁment.to show that
Neyhért had lied about taking Cymbalta, as Cymbalta was not listed as one of the
medications that Neyhart was takiﬁg at the time of the incident. Over several defense A
objections, the prosecutor questioned Neyhart about the document, claiming that she was
using"it to refresh his memory. | |

Neyhart’s memory did not need to be refreshed, however. He testified that the
dovcument.was not’his “entire pharmacy record.” Instead, Neyhart explained that Exhibit
23 was a State Pharmacy Board report that showed only the narcotic medicaﬁons Neyhart
was taking; Cymbalta was not on the list because it was not a narcotic. (State’s Lodging
A-3 at 7741~77.) The prosecutor and Neyhart argued over what the docﬁment was, and it
was not admitted into evidence. It turns out that Neyhart was correct, that Exhibit 23 was
not an exhaustive list of Neyhart’s p1‘¢scribed medications, and that he had indeed been
taking Cymbalta at the relevant time.

On cross-examination of Neyhart, his wife, and his mother, the prosecutor also
questioned why they all “waited ﬁntil trial to come forward” with the following

statements: (1) K.S. was red, sore, and bleedihg before the alleged sexual abuse (testified
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to by Neyhart’s wife); (2) the pink underwear that tested positive for Neyhart’s sEemen
bélonged to Neyhart’s wife, Heidi (testiﬁed' to by Neyhart and his wife); and (3) K.S.’s
aunt was seen “carrying panties near Neyhart’s .trailer shortly after the alleged sexual
contact” with a guilty look on her face (testified to by Neyhart’s mother). Neyhart, 378 :
P.3d at 1049.

The jury found Neyhart guilty on all charges. He received three unified sentences
of life in prisoﬁ with ten years ﬁxegl, to be served concurrently. Jd. The Idaho Court éf
Appeéls affirmed, and the Idaho Supreme Court denied review. Neyhart unsuccessfully -
pursued state post-conviction relief.

Neyhart filed the instant federal habeas petition in September 2020. The following
claims in the 'petitién remain for adjudication. |

~ Claim 1 asserfs that the 1:J>rosecutor violated the Fifth Amendment, during cross-
examination and during clqsing argumeﬁt, by commenting on Neyhart’s silence. Sub-
claim 1(a) is based on the prosecutor’s questions about Neyhart’s failure to disclose,
during the 2010 interview with police, that (i) the pink uﬁdeﬁzvear with monkeys
belonged to his wife, and (ii) ﬁis wifé had seen injuries on K.S. priorto the third alleged
incident. Sub-claim 1(b) is based on questions-about Neyhart’é failure to disclose £hat

information during the 2013 interview with police. And Sub-claim l(c-) is based on
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questions about Neyhart’s failure to give that same.information to police after he was
arrested and before he went to trial.?

Claim 2(b) asserts prosecutorial misconduct with respect to the use of Exhibit 23,
the unadmitted State Pharmacy Board narcotics report that the prosecutor inaccui‘ately
describéd as ;1 complete list of tﬁe medications Neyhart had been taking at ti;le relevant
time. |

Finally, Claim 3(c) asserts that trial counsel rendered ineffecti've assistance by
failing to file a timgly notice for admission of the victim’s prior sexual conduct under
Rule 412 of the Idahb Rules of Evidence.®

DISCUSSION
1. Claim 1 Is Procedurally Défaulted Without Excuse

As noted above, Resbondent argues that Claim 1, and all its éub-claims, is
procedurally defaulted. The Court previously dlescribed the standards of law regarding
pro.cedural defauit and will not repeat them here éxcept as n‘ecessary to explain the
Court’s decision. See Dkt. 34 at 7-9.

In brief, é petitioner meiy.not obtain relief on a habeas claim in federal court unless
he hasvﬁrstl properly exhausted that claim by fairly presenting it to the state courts. See

O Sullivan v. Boerckel, 526 U.S. 838, 842 (1999). Raising a claim “for the first and only

2 The Petition describes the sub-claims slightly differently, but the Court concludes, based on all the
briefing, that the above description is the most accurate construction of Claim 1. .

.3 Petitioner also cites various legal standards in his reply briefing not applicable to his present claims. To

the extent he is attempting to assert new claims that are not included in the petition, the Court declines to
address them. : : '
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time in e.i procedural context in Which.its' merits will not be considered™ except in rare

- circumstances does not constitute fair presentatioﬁ. Castille v. Peoples, 489 U.S. 346, 351
(1989). If it is now tod late to raise the claim in state court, the claim is procedurally
defaulted and generally cannot be raised in federél court. In additioh, if a petitioner raised
aclaim in an improper procedural manner, and if the state court Aeclined to addréss it

_ based_on an adequate and independent s_ta';te procedural ground, the claim is procedurally
defaulted. Coleman v. Thompson, 501 U.S. 722, 731-732 (1991).

Only two exceptions to the exhausﬁon requirement exist: (1) whgre a petitioner
establishes cause and prejudice for the failure to properly exhaust a claim; or (2) where a
petitioner establishes that he is actuélly innocent. Murray v. Carrier, 477 U.S. 478, 4.88
(1986); Schlup v. Delo, 513 U.S. 298; 329 (1595).

The simplest Way to determine the procedural default issue as to Claim 1 is to
compare the claim here to those claims that Neyhart fairly presented to the Idaho -

Supreme Court.

A. . Neyhart Did Not Fairly Present any Portion of Claim 1 to the State
Supreme Court '

1. Sub-claim 1(¢)

In his opening brief on direct appeal, Neyhart raised ciaims that correspond to sub-
claims 1(a) and 1(b) ‘here—that the prosecutor improperly questioned Neyhart about why
he testified about critical facts for the first time at ltrial but had said nothing about them to
detectives during the 2010 and 2013 interviews. In particular, Neyhart asserted three Fifth

Amendment violations that reference the 2010 and 2013 interviews:
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First, [the prosecutor] asked Mr. Neyhart why he did not tell
Detective White about Heidi’s observations of K.S.’s vagina.
Second, she asked why Mr. Neyhart-did not tell Detective
White or Detective Duch that the pink underwear belonged to
Heidi. Third, she asked why Mr. Neyhart did not tell
Detective Joslin that the pink underwear belonged to Heidi.

(State’s Lodging B-2 at 15.)

The opening brief did not contain any claim‘ that corresponded to Claim 1(c),

- which alleges improper comments based on Petitioner’slsilence after his arrest and up
until t}'ial.

In its answering brief, the state responded to the Fifth Amendment clairﬁs arising
from‘ the 2010 and 2013 inter;/iews identified in the opening -‘briefv. The state asserted that
the prosecutor did not violate the Fifth Amendmént because Neyhart was not in custody,
and there were no Miranda warnings given, during the 2010 interview. (State’s Lodging
B-3 atv24—32.) See Fletc}zez; v. Weir, 455 U.S. 603, 607 (1982) (“In the absencle of the sort
of | affirmative assuranc.es embodied in the Miranda warnings, we do not believe that it
violates due process of law for a State to permit cross-examination as to postarrest silence
when a defendant chooses to take the stand. A State is entitled, in such situations, to leave
to the judge and jury under its own rules of evidence the. resolution of the extent to 'w_h'ich
postarrest silence may Be deemed to impeach a criminal defendant’s own testimony.”).
The state also argued that, after Miranda warriings were given during the 2013 interview, :
Neyhart did not affirmatively invoke his Fifth Amendment right. (Id. at 32-34.) See
Minnesota v. Murphy, 465 U.S. 420, 427-28 (1984) (“[I]n th-e ordinary case, if a witness |

under compulsion ... makes disclosures instead of claiming the privilege, the government
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~ has not compelled him to incriminate himself.”) (internal quotation marks and citations
omitted).

Neyhart then raised Claim 1(c) in his reply brief on appeal. He did so by
categorizing his Fifth Amendment challenge as applying not merely to the two interviews
with police, but to two additional time periods:

[T]here were multiple time periods at issue: first, there was a
custodial interrogation in 2010, during which Mr. Neyhart
tepeatedly invoked his rights to silence and counsel but those
invocations were ignored; second, there were a number of
years following the 2010 interrogation during which Mr.
Neyhart did not come forward voluntarily to speak to the
police; third, there was a second interrogation in 2013, at the
outset of which Mr. Neyhart received a Miranda warning;
Jourth, there was a period in between arrest, and arraignment

and his trial, during which he again did not come forward
and voluntarily speak to the police.

(State’s Lodging B-4 at 3—4.) The fourth time period identified in fhe reply brief
corresponds to Claim 1(c) here—the prosecutor’s quevstioning Néyhart why he did not
come forward with information after his arrest but before £he trial. -

In addressing Petitiéner’s Fifth Amendment claims: the idahb Court of Appeals |
denigd on the merits the thrée challenges from the 2010 and 2013 interviews identified in
the ope‘niﬁg appélléte brief—which correspond to Claims 1(a) and l(b)—using a
fundamental error analysis. Neyhar(, 378 P.3d at 1051. Héwever, the court éf appeals did
not mention the fourth ﬁme period as descrik;ed in the reply _brief, Which corresponds to
Claim 1(c).

The question thus arises wheAther the court of appeals deniedeIaim l(c) on the

merits without addressing it or, instead, declined to address the claim on a procedural
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‘basis. If a ciai’m has been presented té, and denied by, a state appellate court without
expléhation, it is presumed that the state court decided the claim on the merits unless
there is “any indication or state-law procédural principles t§ the contrary.” Harrington v.
R?‘chter, 562 U.S. 86, 99 (2011). This merits-presumption also applies‘ where, as here, a

state court addresses some, but not all; of a petitioner’s claims. Johnson v. Williams, 568
U.S. 289, 298 (2013). An obvious state procedurai- fule pointing to a reason the claim Was
not addrgséed can‘rebu_t the merits-presumption. Richter, 562 US at 99.

Idaho.h-as a longstanding procedural rule that arguments raised for the first time in

| areply Brief will not bé considered by an appell.ate court. See, e.g., Grdy V. .Gray, 518
P.3d 1185, 1201 (Idaho 2022); State v. Killinger, 890 P.2d 323, 326 (Idaho 1995); State

. Raudebaugh, 864_P..2d 596, 601 (Idaho 1993). Idaho’s rule against raising new
argumenté in éreply bfief is firmly established. See Wells v. Maass, 28 F.3d 1005, 1010
(9th Cir. '1994) (“[T]o constitute adlequate and independent grounds sufficient to support
a finding vof prqcedural default, a state rule must be clear; consistently applied,i énd well-
established at the time of the p¢titioner’s purported default.;’). Petitioner has not come
forward withl any support indicating that th¢ £u1e is ihadequate or is dependent on federal .
law. See Bennett v. Mueller, 322 F.3d 573, 586 (9th Cn 2003) (“Once the state
sufficiently pleads the existence of an adequate and independen.t state procedural bar, the
b}l’rden shifts to the pétitioner to establish that the rule is not adequate or is dependent on -
federal law.”).

This régularly applied rule leads the Court to conclude that the merits-presumption

has been rebutted in this case: the Idaho Court of Appeéls declined to consider Claim 1(c)
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on procedural grounds. For this reason, the Court agrees with Respohdent that Claim 1(c)
is procedurally defaulted because it was not asserted in Neyhart’s opening appellate brief
on direct appeal.

il. Sub-claims 1(a) and 1(b)

As for Claims 1(a) and lv(b), they are procedurally defaulted for a ‘different' reason.
As noted above, £he; Idaho Court of Ap};_)eals decided Claims 1(a) and l(b), which were
properly raised in the ovpe-ning brief, on the merits. quever, after thé cburt of appeals
.afﬁr.med his convictions, Neyhart_ failed to raise these two sub-claims in his petition for
- review with the Idaho Supreme Court. Instead, the only Fifth Amendﬁlent claim raised in
fhe reply brief was Claim 1(c)—the claim asserting improper commentary on Neyhart’s
failure to s.pe.ak to .police after his arrest and ﬁntil trial. (State’s Lodging B-4 at.3-6.)

~ Asserting a claim to the Idaho Supreme Court in a petition for revigw is a required

step in the exhausﬁon procéss in Idaho.-See Boerckel, 526 U.S. at 848 (Holding that “a
prisoner who fails to present his claims in a petition for discretionary review to a state
couft of last resort” has not properly presented those claims). Neyhart did not renew
Claims 1(a) and 1(b) in the petition for revie_w, so these sub-claims are also procedurally
defaulted.

Because Neyhart raised Claim 1(c) for the first time in his'reply brief on diréqt
appeal, and because he omitted Claims I(a) and 1(b) from his petition for review, no part
of Claim 1 was fairly presented tc; the Idaho Supreme Court. Because it is too late to raise

those claims, they are procedurally defaulted. See Gray, 518 U.S. at 161-62.
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B. Petitioner Has Not Shown an Excuse for the Default of Claim 1

| Neyhé_rt has two responses to the State’s procedural default argument. He first
argues that he did, in faét, raise all portic')ns' of Claim 1 on direct éppeal. In the alternative,
he argues that any ciefault should be excused.

Neyhart asserts that'_ hé raised Claim 1(c) in his opening b'rvief by asserting( that the
prosecutor improperly cmﬁmented on Petitioner’s failure to provide informationv“during
and afterf’ the two police interviews. (See Dkt. 43 at 1-4.) Page 12 of the opening brief
contained the following statement, “[T]hroughout the trial, the prosecutor repeatedly
questioned Mr. Neyhart about why he did not givé certain information to the police
during and after both _interviews.” (State’s Lodging B-2 at 12.)

| Howevef, this vague reference in the opening brief to the time pefiod “after’" the -
interviews—unaécompanied by any explanation of what Neyhart was actually
challenging—was'insufﬁcient to notify the Idaho Court of Appeals that Pétitioner was
asserting a Fifth Al;nendment claim separate from those involved in the two police
interviews. The opening brief clearly referenced only the 2010 and‘ 2013 interviews. The -
Idaho Coﬁrt of Appeals was not required to guess' that Neyhart intended to assert other,
implicit Fifth Amendment claims fhat were not spelled out in the opening brief. See
Lyons v. Crawford, 232 ¥.3d 666, 669 (9th Cir. 2000), as amended, 247 F.3d 904 (9th
Cir. 2001) (holdmg that for proper exhaustion, a petitioner must raise a federal clalm to
_the state court by “explicitly” citing the federal legal basis for his claim).

Neyhart also asserts that he fairly presented Claims 1(a) and 1(b) in his petition for

review by requesting, in the conclusion of his brief in support, that the state supreme
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court “réview all.issueé in the case.” (Dkt. 43 at 4; State’é Lédging E-7'at 18.) However,
a petitiOﬁer does not fairly present a claim “when an appellate judge can discover that -
claim only by reading lower court oﬁinions in Fhe case.” Baldwin v. Reese, 541 U.S. 27,
30'—31 (2004). Thus, because Neyhart did not expressly argue Claims 1(a) or 1(b) in the
- petition for review, the claims are procedurally defaulted.

Neyhart alsb asks the Court-to apply the cause aril‘d prejudice exception to excuse
thé default of Claim 1. (Dkt. 43 at 4.) He asser'.ts that failing to fairly present thé claim in
state court was “gross ineffective assistance of counsel.” (1d.)

Ineffective assistance of counsel can, in some circumstances, excuse the
procedﬁral default of a habeas claim. However, a petitioner cannot rely on such alleged |
ineffectiveness as cause urﬂess the petitioner also fairly presented that same ineffective '
assistance claim to the state courts. Edwards v. Carpenter, 529 U.S. 446, 452 (2000) (“A
claim of ineffective assistance ... generally must be presented to the state c;oﬁrts as an
independent claim before it may be used to establish cause for a procedural default.”)
(internal quotation marks and a_lteration'omitted).

Here, Neyhart never raised in the Idaho Supreme Coﬁrt a claim that his direct-‘
appeal counSel was ineffective for failing properly to assert Claim 1. (See State’s Lodging
D-:1 (opening brief on post-conviction appeal).) Nor has he established cause and
prejudice for that failure. Theréfore, the alleged ineffectiveness of direct appeal éouﬁsel
canndt constitute cause to excuse the default of Claim 1.

Neyhart has also failed to establish that he is actually innocent. He has presented

no new, reliable evidence to support any such argument. See Larsen v. Soto, 742 F.3d
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1083, 1096 (9th Cir. 2013) (statingA that cases where 'the actual innocence gateway
standard has been satis‘ﬁed‘havei“typically'involv‘ed dramatic new evidence of
innocence™).

~ For the foregoing reasons, the‘Court must dismiss Claim 1 in its entirety. The
Court now turns to the merits of Neyhart’s remaining qlaims.
2. Standard of Léw for Merits Adjudication

A federal court may grant habeas corpus relief when it determines that the
petitioner “is in custody in Viblatioh of the Constitutioﬁ or laws or treaties of the United
States.” 28 U.S.C. § 2254(a). Iftﬁe state court has vadj.udicat.e'd a claim on the merits,
habeas relief is further limited by § 2254(d)., as amended by the Anti-‘teﬁ'orism and
Effective Death Penalty Act 0of 1996 (“AEDPA”). Under AEDPA, federal habeas relief
must be denied unless the state court’s adjudication of the petitioner’s claim:
(1)  resulted in a decision that was contrary to, or involved
an unreasonable application of, clearly established

Federal law, as determined by the Supreme Court of
the United States; or

(2). resulted in a decision that was based on an
unreasonable determination of the facts in light of the
evidence presented in the State court proceeding.

28 U.S.C‘. § 2254(-d)..

The term “unreasonable” in § 2254(d) is reserved for “extreme malfunctions in ths-
state criminal justice system,” not for “ordinary error” or even for ;:ases “where the
pe‘;itioner offeré a strong case for relief.”_Mays v. Hines, 141 S. Ct. 1145, 1149 (2021)

(per curiam) (internal quotation marks omitted). Accordingly, a federal court reviewing a
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étate cbu1“c’$ adjudication of a claim on the merits “must carefully consider éll the reasons
and evidence suppofting the étate couft’s decision.” Id. Courts are not permitted “to
eséen‘_cially evalﬁate the fnerits de névo by omitting inconvenient details from its
analysis.” Id. (internal quotation marks and altergtion omitted). Instead, “[d]eciding
whether a state court’s decision involved an unreasonable application of federal layv or
was based on an unreasonable determination of fact requires the federal habeas court to
train its attention on the particular reasons—both legal and facfual—why state courts
rej.ected a sfat’e prisoner’s federal claims and to give appropriate deference to that
decision.” Wilson v. Sellefs, 138 S. Ct. 1188, 1191-92 (201'8) (internal quotation marks
and citations omitted). Deference is required under § 2254(d) even if the highest state
court denied the petitioner’s claim without expressly addressing it. In .-su'ch a case, the
Court must “‘look tl.n'ough"the\ unexplained decision to the last related state-court
deéision that ... provide[s] a relevant rationale.” Id. at 11 92. The Court then presumes that
“the unexplained decision adopted tﬁe same reasoning.” This presumption may be
rebutted “Ey showing that the unexplained affirmance relied or most likely did rely on |
different grounds than the lower state court’s décision, sqch as alternative groundé for
affirmance that were briefed or argued to the state supreme court bf obvious in the record
it reviewed.” Id.

When a petitioner contests the state court’s legal conclusions, including
application of the law to thé facts, § 2254(d)(1) governs. That section consists of two

tests: the “contrary to” test and the “unreasonable application” test.

MEMORANDUM DECISION AND ORDER - 16



Case 1:20-cv-00432-CWD Document 57 Filed 10/17/23 Page 17 of 34

Under_'thé first test, a state court’s décision is “contrary to” clearly established
federal la\z;f “if the state court applies:a rule different from the governing law set forth in
[the Supreme Court’s] cases, or if it decides a case di‘fferéntly thaﬁ [the Supreme Cohrt]
| [has]. done on a set of materiélly indistinguishable facts.” Bell v. Cone, 535 U.S. 685, 694
(2002). Uﬁder the second test, to satisfy the “unreasonable application” cléuse of‘

§ 2254(d)(1), the petitiorier must show that the state court—although ideritifyiﬁg “the
éorrect gbverning leggl rule” from.Supreme Court precedenf——nonetheless “unreasonably
+ applie[d] it to the facts of the particular state priéoner’s case.” Williams v. Taylor, 529
U.S. 36‘2, 407 (2000). “Section 2254(d)(1) prbvides a remedy for in_stances_ in which a
state court unreasonably app_lievsA [Supreme Court] precedent; it does not require state.
ééﬁrts to extend that precedent or license federal courts to freat the fail.ure to do so as
error.” White v. Woodall, 572 U.S. 415, 426 (2014) (einphasis omitted).

The AEDPA standard is extraordiﬁarily high, and a federal court cannot gr_ant
habeas relief simply because .it_ concludes in its independeﬁt judgment that the state
court’s decision is incorrect or wrong. Rather, the state court’s application of federal law
must be objectively um_‘easonable,to.warrant relief._ Willz’ams, 529 U.S. at411. Ifthereis
any possibility that fair-rﬁinded jurists could disagree on the correctness of the staté )
court’s decision, § 2254(d)(1) precludes relief. Nevada v. Jackson, 569 U.S. 505, 508—69
(2613); Richter, 562 U.S. at 101-02. In other Words? if one fair-minded jurist could agree

that the state court’s decision is reasonable, habeas relief must be denied—even if other

fair-minded jurists would disagree.
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“Clearly established federal law” means the governing legal principles set forth in
the holdings—not the dicta—of the United States Supreme Court, as of the time the _vstate.
court rendered its decision. Williams, 529 U.S. at 412. The habeas statute does not require
an idenﬁcal factﬁal ﬁattem before a legal rule mﬁst be applied. Rather, state courts must‘
reasonably apply the rules squarely established by the Supreme Court’s holdings to the
fécts of each case. See White, 572 U.S. at 427. | |

On the other hand, if a court must extend a rationale before it can be applied to the
facts at hand, then by definition the rationale was not clearly established at the time of the
state court’s decision. /d. at 407. A federal habeas éourt ‘;may nbt overrule a state court
| for ... holding a- view different from its own” when the pfeéedent from the Supreme ‘
Court “is, at best, ambiguous.”' Mitchell v. Esparza, 540 U.S. 12, 17 (2003). Aithough
circuit precedent may be persuasive authority for determining whether a state court
décision is an uhreasonable application of Supl'qme Coﬁrt precedent, Duhaime v.
Ducharme, 200 F.Bd 597, 600-01 (9th Cir. 2000), a federal court may not use circuit.lvaw
to refine or sharpen a géneral principle of Supreme Court habeas corpus jurisbrudence
into a specific legal rule that the Supreme Court itself has not announced, Lopez v. Smith,
574 U.S. 1,7 (2014).

If no Supreme Court decision has confronted the specific question presented by a
state prisoner’s federal habeas pétition—that is, if the circﬁmstances of a petitioner’s case
are only generally sifnilar to the Supreme Court’s precedents—then the state court’s
decision cannot be “contrary to” any holding from the Supreme Court.. Woods‘ 2 Doﬁald,

575 U.S.312, 317 (2015) (per curiam). By the same token, a state court cannot
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um"easonably apply éstablishéd federal law that doe's not exist. See, e.g., Wri(g'fht-v. Van
Patten, 552 U.S. 120, 126 (2008) (per Cﬁriam); Carey Av. ML[SZC.Zdin, 549 U.S. 7Q, 77
(2000).

“[Rjeview under § 2254(d)(1) is limited to the recofd that was before the state
court thgt adjudicated the claim on the merits.” Cullen v. Pinhol.ster, 563 U.S. 170, 180
(201 1). Therelfore, if (1) a claim was adjudicated on the merits -in state court, and.(2) the
underlying factual determinations of the state court were not unréasonable, then evidence
that was not pr‘eseﬁted to the state court cannot.be intl‘Qducgd on federal habeas review.
See Murray v. Schriro,.745 F.3d 984, 999-1000.(9th Cir. 2014) (“After Pinholster, a
federal habeés couft may éonsid,er new evidence only on de novo review, subject to the
limitations of § 2254(e)(2).”).

‘To be eligible for relief under § 2254(d)(2), the petitioner must show that the state
court deéision’ was based upon factual determinations thét were ‘“unreasonable . in light
of the evidence presented in the State court proceeding.” A “state-court factual _
determination is not unreasonable merely because the fedéral habeas court would have
reached a different conclusion in the first instance.”_ Woodv. Allen, 558 U.S. 290, 301
(2010); see also Séhrz'ro v. Landrigan, 550 U.S. 465, 47‘3"(2007) (“The qqeétion under
AEDPAlis not whether a federal court believes the state court’s determination was
incorrect but Whéther that‘determination‘ was uﬁreasonablé——d substantially higher
threshold.”). Instead, 'Sté.té. court factual findings are présumed to be correct and are
binding on the federal court unless the petitioner rebuts this presumption by clear and

convincing evidence. 28 U.S.C. § 2254(e)(1); see Kirkpatrick v. Chappell, 950 F.3d
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. 1118, 1131 (9th Cir. 2020) (holdiﬁg that § 2254(e)(1) “appears to apply to all factual
determinations made by state coAur'ts”).‘“I‘f reasonable minds reviewing the record might
disag'ree éﬁout the finding in question,” the finding is not unreasonable under
§ 2254(.d)(2). Pizzztf,o V. Yordy, 947 F.3d 510, 530 (9th Cir. 2019) (intérnal quotation
marks and a,i"cerations omitted). )

If a petitioner satisfies § 2254(d)—either by showing that fh.e state court’s
adjudication of the claim was contrary to or an unreasonable application of Supreme
Court precedent under subsection (d)(1), or by establishing the state court’s decision was

4 “based on an unreasonable factual finding under subsection (d)(2)—then the federal

habeas court must‘review the petitioner’s claim de novo, meaning without deference to
thé stéte court’s decisiori. Hurles v. Ryan, 752 F.3d 768, 778 (9th Cir. 2014). When
considering a habeas claim de novo, a district court vmay, as .in the pre—AEDPA era, draw
from both United States Supreme Court and circuit precedent, limited only by the non-

retroactivity rule of Teague V. Lane; 489 U.S. 288 (1989), as modiﬁgd by Edwards v.
Vannoy, 141 S. Ct. 1547, 1560 (2021).

Even under de novo re\}iew, howeyer, if the factual findings of the state court are
not unreasonable under § 2254(d)(2), the Court must apply the presumption of
correctness found in 28 U.S.C. § 2254(e)(1) to any facts found by t‘he state courts. Pirtle
v. Morgan, 313 F.3d 1160, 1167;68 (9th Cir. 2002); Kirkpatrz‘ck, 926 F.3d at 1170
(“Unlike § 2254(d), § 2254(e)(1)’s applicatiori is not limited to claims adjudicatea on the
merits [by a s.tate court].”). Conversely, if a state court factual determination is

unreasonable, the federal court is not limited by § 2254(e)(1) and may consider evidence
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outside the state court reéord, except to the extent 'that § 2254(e)(2) might apply. See
Murray, 745 F.3d at 1000. | |
Genefally, even if a petitioner succeéds in demonstrating a constitutional error in
| hié conviction, he is entitled to federal habeas relief only if the petitioner “can‘ establish
that [the error] resulted in ‘actual prejudice.”” Brecht v. Abrahamson, 507 U.S. 619, 637 4
(1§93). Under the Brecht standard; an error is not.harmless, and habeas felief must be
é1‘anted, oniy if the federal court has “grave doubt about whether a trial efror of federal
law had substantial and injurious effect or influence in determining the jury’s verdict.”
O ’Neal v. McAninch, 513 U.S. 432, 436 (1995) (internai quotation marks o’mifted). A
“reasonable poSsibility” of prejudice is insufficient. Brecht, 507 U.S. at 637.
| 'Beca'use § 2254(d) applies to harmlessness determinations of state courts, a federal
: couft_on habeas review cannot find aﬁ error prejudicial based solely on the Brecht
standard. Rather, “[w]hen a state court has ruled on the merits of a state prisoner’s claim,
a federal coﬁrt caﬁnot grant relief without first applying both the test this Court outlined
in Brecht and the one Congress prescribed in_AEDPA.” Brown v. Davenport, 142 S. Ct.
1510, 1517(2022).% That is, if the state court determined thét aﬁ error was harmless
beyond a reasonable doubt under Chapman v. Calz'férnia, 386 U.S. 18, .24_(19'67), that

harmlessness determination is also subject to AEDPA’s deferential standard of review.

*In Brown, the United States Supreme Court explained that, if the habeas court concludes that an error
was harmful under Brecht, the petitioner must also satisfy the AEDPA standard to prevail. But, if the
habeas court concludes that an error was not harmful under Brecht, then the inquiry ends, and there is no
need for an additional AEPDA/Chapman inquiry. 142'S. Ct. at 1528.
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Additionélly, some types of claims “are‘analyzed under their own harmless error
st.andards,.which can render Brecht analy‘éis unnecessary.” Jackson v. Brown, 513 F.3d
.1057, 1070 (9th Cir. 2008). Ineffec,tivg assistance of counsel claims are included m this
~ category. MLzslédin v. Lamarque, 555.F.3dv83‘0, 834 (9th Cir. 2009) (“[W]hefe a habeas
petition governed by AEDPA alleges in‘:effective assistance of counsel under Strickland v.
Washington, 466 U.S. 668, 104 S. Ct. 2052, 80 L. Ed. 2d 674 (1984), we apply
Strickland’s prejudice standard and do not engage in a separate analysis applying the
Brecht standard.”).

3. Neyhart Is.Not Entitled to Habeas Relief on Claim 2(b)

In Claim 2(b), Neyhart argues that the prosecutor committed misconduct by usiﬁg
unadmitted State’s Exhibit 23 to discredit Neyhart, suggesting that Neyhart had lied to
police in'the 2010 interview whenvhe said he was taking the medication Cymbalta.

A. Fqctual Basis of Claim 2(b)
During cross-examination, the prosecutor noted that Neyhart h_ad told Detective
White that he was taking Cymbalta at the time’ of the evénts giving rise to the charges.
The folléwing exchange then took place:
[Neyhart]._ I told her the medication is Cymbalta.
[Prosecutor]. Are you sure about that?
A, | Yes, Ma’am.
Q. What if I were to hand you your pharmacy record from 2010, March

through May, would that help recall-—refresh your memory of what
your medication was?
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> o > L

A.

From 2010, March through May, March of 2010 thr ough May of
20107

Uh-huh.
And the time i question was from October.of 2010?
Actually, this is yow entire pharmacy recora’ that Wal-Mart has.

Well, if you’d like, we can go print it. I’ve already done it and have

a copy of it, if you’d like—

And in your interview you said that you were getting whatever
medjcine it was that was causing your [semen] 1eakage fr om Wal-
Mart; correct?

Yes, Ma’am.

And you actually were going to call Wal-Mart right then, weren’t
you?

Yes, Ma’am.

(State’s Lodging A-3 at 77273 (emphasis added).) -

The prosecutor showed Neyhart State’s Exhibit 23 (which did not include

Cymbalta) and questioned him about it:

[Prosecutor]. Look at the bottom. When was it printed?

A.

> o > O

It was printed November 4th, 2010,

And—

However, this does not include all of the records, Ma’am.
And when were you taking medicine?

I was taking it on the end of October. This does not include that
record, Ma’am. First of all, those records are not—are not added to
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this state database until after the 15th of the month, of the next

month.
Q. Well that’s fine. What were you takmg prior to the 15th of
. November, 20107
A. Ma’am, these records only go through 5-20 of 2010. I cannot answer
‘ that. '
Q. That’s because up to the 4th of November, that is all you had tak_en?
A. No, Ma’am.
Q. That’s your history right there. What does it say yoﬁ were taking_?
A. | Ma’am, this céocumem‘ is not accurate.
Q. What does it say% |
A.

I have a document that shows something different.

Q. And is Cymbalta in there at all?

A.- No, Ma’am.

Q. Because you weren’t taking Cymbalta, were you?

A. Yes, Ma’am.

Q. Well, it’s not on your prescription record, is it?

A. Well, if you'd get an accurate one, it wozltld be.

Q. That was accurate as of, I subpose——l mearn, you get it from the
pharmacy board. They would send it to-us. Do you think they would
get it right?

A. This is a phafmacy board report?

Q. . Yes,itis.
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« So you know that only narcotics go on there, right?
No. That’s not true. Are you an expert? Do you know that?

I have printed off my medical record for this time period.

o SRS

And that’s the one we did in 2010. So Wal-Mart got it wrong, 1
~ guess? ' .

>

Apparently. You're welcome to call them and get it.

Q. So you weren’t taking Cymbalta in 2010, and ybﬁ hadn’t gota
prescription from them for anything since your surgery, had you? .

A. Ma’am, I have said repéatedly this document is incorrect. Yes, I was

. taking Cymbalta. 1 do not know all the other medications I was on,
but I was on other medications as well.

(Id. at 773~77 (emphasis added).)

After Neyhart’s teétimony, defense counsel spoke to the prosecutor and showed
her the actual pharmacy report esfablishing that Neyhart was taking Cymbalta at the
relevant time. The prosecutor thus leamed that her previous representation of State’s |
.Exh.ibit 23 was inaccurate. (State’s Lodging A-3 at 1001, 1054—66 (transcript of hearing
'oln motion for new trial).) Exhibit 23 was not mentioned again in front of the jury..

'B. Clearly Established Law
The Due Process Clause guarantees the right to a fair trial, and prosecutors have a
“duty té refrain from improper methods célculated to prdduée a wfongful conviction.”
Berger v. United States, 295 U.S. 7'8, 88 (1935). However, such methods will warrant

(123

habeas relief only if they “‘so infected the trial with unfairness as to make the resulting
conviction a denial of due process.”” Darden v. Wainwright, 477 U.S. 168, 180 (1986)

(quoting Donnelly v. DeChristoforo, 416 U.S. 637, 643 (1974)).
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b

A court must consider th'e 'recofd as a whole when 'm‘aking such a determinatiqn
because a i)rosecutor’s inappropriate or érroneous comments or conduct may not be
sufficient to undermine the fairness of the proceedings when viewed in coﬁtext. See
United States v. Young, 470 U.S. 1, 16-17 (1985), Darden, 477U.8S. at 182 (épplying
Young); sée also Donnelly, 416 U.S. at‘647—48 (distinguishing between “ordinary trial
error ofa prosecutor” and the type‘ of “egregious misconduct ... [that] amou.nt[-s] to the
denial of constitutional due process”). The “touchstone of due process analysis in cases of
=1, alleged prosecutorial misconduct is the fairness of the trial, not the culpabil-ify of the
prosecutor.” Smith v. Phillips, 455 U.8. 209, 219 (1982).

W hen rev‘iéwi‘ng prosecutorial misconduct claims under the “unreasonable
applicaﬁon” prong of § 2254(d)(1), the Court must kéep in.m‘ind that the standard is a
“very general one,” which affords state courts “leeway in reaching outcomes in case-by-
case determinations.” Parker v, Matthews, 567 U.S. 37,48 (2012) (per curiam) (internal

quotation marks and alterations omitted).

C. State Court Decision

The Idahb Court of Appeals assumed that the prosecutor’s use of State’s Exhibit
23 was improper. Neyhart, 378 P.B’dv at 1054. The‘court'correctly nqted that the State had
the burden of e‘stablishing, bé_yond a reasonable doubt, that the assumed error was |
harmless. /d.; see Chapman, 386 U.S. at 24. The question, thérefore, was “whether the
complained-of error [regarding State’s Exhibit 23] contributed to the verdict, or whether
it was unimportént in relation to everything else the jury cbnsidered on the issue of -

Neyhart’s credibility.” Neyhart, 378 P.3d at 1055.
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The court acknowledged that, in a case in which the evidence is “relatively weak”

and essentially involves “a he-said, she-said accounting of events,”.a defendant’s

credibility “would be critical to his defense that alleged sexual contact never occurred.”

Id. The court went on, however, to note that Neyhart’s was not such a'case because of

“the State’s presentation of evidence corroborating K.S.’s testimony”:

Ild.

[TThe success of the State’s case against Neyhart did not
hinge primarily upon the impeachment of Neyhart’s version
of events. Instead, the jury considered testimonial evidence
from multiple witnesses as well as physical evidence of
bruising, vaginal redness, and junior-sized uriderwear with
Neyhart’s semen on them. Thus, the jury was able to weigh
more than merely the testimony of K.S. against that of
Neyhart in considering the issue of Neyhart’s credibility.

Addiﬁonally, there was other substantial evidence that challenged the credibility

of Neyhart’s version of events:

Id.

The State impeached Neyhart’s trial testimony with evidence
of his prior inconsistent statements to police investigators.
The State also challenged the veracity of Neyhart’s wife and
mother, each of whom testified favorably to Neyhart.

Finally, the Idaho Court of Appeals held that, because Neyhart’s defense with

respect to the pink underwear had changed by the time of trial, the issue of Exhibit 23

was not material;

The complained-of error ultimately resulted in the
impeachment of Neyhart’s pretrial assertion that a side-effect
of his prescription medication caused him to leak semen and
that K.S. could have gotten his semen on her underwear by
using his toilet. As the State argues, the issue of semen
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leakage became moot during trial when Neyhart and his wife
both testified that the underwear belonged to Neyhart’s wife,
not to K.S. Therefore, the State’s attempted impeachment of
Neyhart’s testimony that he was taking the prescription
medication at the time of the alleged sexual contact was
immaterial .... - :

Id. For all of these reasons, the court held that any error with respect to State’s Exhibit 23
was harmless beyond a reasonable doubt.

D. The State Court’s Rejection of Claim 3(c) Was Not Unreasonable under
AEDPA ‘

Neyhart attempts to argue that the state court’s decision was cdntrary to federal
law under 28 U>.S.C. § 2254(d)(1)(a). He claims that, instead of using the Chap;han
harmless-errc\n standard, the court should have used the maté1‘ia1‘ity standard applicable to
claims under Napue v.» fllinois, 360 U.S. 264 (1959). Dkt. 43 at 12. Napitle prohibits the
- government from (1) presenting evidence it knows is false, or (2)‘ failing to correct any
falAsity‘ of which it is aware. Success on a Napue claim reduires a “far lesser showing of
harm” than the showing applicable to claims subject to “ordinary harmless error review.”
Dow v. Virga, 72-9 F.3d 1041, 1048 (9th-Cif._2013).

The COUI‘.'[ concludes that the state court’s use of the Chapman standard was not
contrary to federal law. Claim 2(b) does not assért a Napue violation; in fact, it could not.
There was no false evidénce presented to the jury regarding State’s Exhibit 23. The only
actual evidence presented about that document was Neyhart’s ruthful testimony that the
document did not list Cymbalta because it was a narcotics-only list. The prose;:utor’s
questions and incorrect comments about the document—that it was a pharmacy record

" and that it listed all of Neyhart’s medications at the time of the incident—were not
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evidence, and the trial court instructed the jury accordingly. (See State’s Lodging A;3 at
816-1 7.) Therefore, the Idaho Court of Appeals applied the correct harmleés—error
standard. |

The nexf question lis whether the Idaho Court of Appeals also reasonably applied
‘the Chapman standard. The Court concludes that it did.

 The evidence against Neyhart Was.‘ov‘erwhelming. it consisted not just of direct

testimony, but also medical and scientific evidence. Neyhart’s defense was weak. It
rested on the claim that the pink underwear with monkeys belonged to Neyhart’s wife
and that a relative of K.S. framed Neyhart by stealing them from Neyhart’s trailer and -
plantmg them in K.S.’s house. In addmon if the underwear belonged to Neyhart s wife,
then Neyhart’s assertions about Cymbalta having caused his semen to come into contact
with K.S.’s underwear, including whether or not he was taking Cymbalta, were
immaterial. | | |

Plenty of evidence established Neyhart’s guilt beyond a reasonable doubt,r'leaving
no room for this Court to secdnd-guess the state appellate court’s harmlessness
determination. See Parker v. Matthews, 567 U.S. 37,38 (2012) (per c'nriam) (stating that -
AEDPA does not permit federal courts to use “federal habeas corpus review asa vehicle
to second-guess the reasonable decisions ef state courts”).' Consequently, Claim 2(b)
must be denied.

4. Petitioner_‘ Is Not Entitled to Habeas Relief on Claim 3(c)

Claim 3(c) asserts that trial counsel rendered ineffective assistance by failing to

make a timely motion, u_nder Idaho Rule of Evidence 412, to admit evidence of K.S.’s
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prior sexual conduct. A defendant seeking to introduce such evidence must file a motion -
at least five days before trial. Idaho R. Evid. 412(c)(1).

A. Factual Basis of Claim 3(c)

_ The charges against Neyhart were based on genital-to-genital contact. See Idaho
Code § 18-1508 (“Any person who shall commit any lewd or lascivious act or acts upon
... aminor child under the age of sixteen (16) years, incmding but not limited to, genital-
genital contact, oral-genital contact, anal—genital contact, oral-anal contact, manual-anal
contact, or manual-genital contact, ... shall be guilty of a felony.”). Thus, to convict

' Neyhart, the State had to prove that his genitals had contact with K.S.’s genitals.

In her CARES interview, K.S. talked about what Neyhart had done to her. In
response to a question of whether anyone else had ever done something similar, K.S.
stated that a friend had previously engaged in the same conduct with her.

The day of trial,. defense counsel moved to admit the CARES interview because
K.S.’s friend was female. Counsel argued:

-[T]he child that she refers to as having committed the same
acts as the defendant in this case is, in fact, female. And so
for [K.S.] to state that the same act was committed indicates
that, number one, [K.S.’s friend] does not possess a penis, to
the best of my knowledge. Therefore, if it was the same
conduct, it could not involve [the] penis. And the state has
alleged genital-to-genital contact. Therefore, we seek to use
that for impeachment purposes, that, if it’s the same kind of

conduct, how is it that this child is female and does not
possess genitalia as she has alleged.

(State’s Lodging A-3 at 149.)
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The trial court denied the inotion as untimely and also on the merits. The motion
was untimely oecause it was not filed _ﬁi/e or more days before trial. (/d. at 165-66.)
| On the merits, the trial court found that, even if the evidence were a.dmissi'ble
under Rule 412, the court would exclude it under R_ule 403. (1;1. at 167-68.) See 1daho R.
Evid. 403 (“The court may exclude relevant evidence if its probative value is
substantially outweighed by a danger of ... unfair pi‘ejudice confusing the issues,

misleading the jury, undue delay, wasting time, or needlessly presenting cumulative

.- evidence.”). The court held that, unless the state opened the door to the evidence of

. K.S.’s prior sexual conduct, ihe defense could not introduce the CARES interview in
which K.S. discusis'ed that .conduct. (State’s Lodging A-3 at 169.)

However, the prosecution and defense later stipulated to admit the videotape of
K.S.’s CARES inlervieW. (Id. at 447—52.) As a i'esult, after K.S.’s testimony, the jurors
watched the video and heard K.S.’s statement that her female friend had previously
engaged in the same conduct that Neyhart had.

During closing, defense counsel argued to the jury that Neyhart could not possibly
have had genital-to-genital contact with K.S., because K.S. described the conduct of both
Neyhart and her female friend as the same:

I didn’t hear the state mention anything about [K.S.’s friend]. Do you"
remember in the CARES interview where [K.S.] stated that she had done
the same thing with [this friend]? That’s strange. [The friend] is a girl,
ladies and gentlemen. She does not possess a penis. How is it possible to

engage inthe same conduct with a female when she alleges that [Neyhart’s]
bottom touched her bottom? It’s not consistent.
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And if you go and look at that CARES interview, which I very much urge
you to do, you’ll see that in her testimony she claims she was engagmg
with the same conduct .

(/d. at 864-65.)

. B. Clearly Established Law

The Sixth Amendment to the United States Constitution 'provides that a criminal
deféndéﬁt has a ﬁght to the effective assistance of counsel in his defense. The Supreme
.Cou-rt explained the standard for ineffective assistance claims in Strickland v
Washington, 466 U.S. 668 (1984). A petitioner aésérting ineffective assistance of counsel
(“IAC”) must show that (1) “counsel made errors so serious that counsel was not .
-functionin.g as the ‘counsel’ guaranteed the 'defenda-nt by the Sixth Amendment,” and
(2) those e.rrc’)rs prejudiced the defendant by “depriv[ing] the defendant of a fair trial, .a
trial whose result is reliable.” Id. at 687. A petitioner must establish both deficient
performance and ‘prejudice to prdvé an IAC ciaim. Id at 697 On habeas review, a court
may consider either prong of the Strickland test first, or it may address both prongs, even |
if one prong is ot satisfied and would compel deﬁial of the IAC claim. Id.

C. State Court Decision

In addressing whether counsel rendered ineffective assistance, the Idaho Court of
Appeals held that Neyhal“t' could not show prejudice under Strickland, because even a

timely motion would have been denied.® “Although the trial court denied Neyhért’s Rule

* The court of appeals also appeared to conclude that Neyhart’s counsel did not perform deficiently, but it
is unnecessary for this Court to address that question. See Strickland, 466 U.S. at 697 (“[T}here is no
reason for a court deciding an ineffective assistance claim to approach the inquiry in the same order or
even to address both components of the inquiry if the defendant makes an insufficient showing on one.™).
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412 mqﬁoh as untimely, the trial couft’s comments also show that the motion would not
have. likely succeeded regardless because the trial court viewed the potentiél evidence as
too prejudilcial under Rule 403.” (State’s Lodging D-4 at 8.) Because the trial court
alternatively held that the evidence would be excluded under Rule 403, even a timely
métion to admit the CARES interview would have been denied.

Additioril"allyr, the court of appeals relied on the fact that the jury éct'ually did watch
the CARES interviéwmwhich is precisely what defense counsel requested in the Rule
- 412 motion and which caused the trial éourt “to withdraw its I:ﬁ‘iororder prohibiting
- Neyhart from li_sing the levidence.” (Id.) For these reasons, the state coﬁrt held that
Neyhart could not establish Strickland prejudice.

D. The State Court’s Rejection of Claim 3(c) Was Not Unreasonable under
AEDPA ’ :

The Idaho Court of Appeals’ denial of Claim 3(c) decision Was a reasonable
application of Strz'ckland. The trial court made clear that it would have denied the Rule
412 motion even if it had been timely filed, and the jury ultimately heard the evidence
that defense counsel sought to admit. Because Neyhart cannot show prejudice from' his
counsel’s failure to file é timely Rule 412 motion with respecbt to the victim’s prior sexual
conduct, Claim 3(c) must be denied.

CONCLUSION

For the foregoing reasons, Clailﬁ 1 is_ subject to dismissal, and Neyhart’s

remaining claims fail on the merits. Because all 6ther claims have already been

dismissed, judgment will be entered in favor of Respondent.
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ORDER

ITIS ORDERED: ‘

1. -The Pétition for Writ of Habeas Cprpus is;DENIED, and this entire action
is DISMISSED with prejudice. |

2 The Court does not find its resolution of this habeas matter to be reasonabtlyv

. ‘debatable, and a certiﬁcate‘ of appealability will not issue. See 28 U.S.C.

§,2253(C); Rule 11 of the Rules Governing Section 2254 Cases. If
Petitioner wishes to appeal, he must file a timely notice of appeal with the
Clerk‘ of Court. Petitioner may seek a certificate of éppealability from the

Ninth Circuit by filing a request in that court.

DATED: October 17,2023

Honorable Candy W. Dale
U.S. Magistrate Judge
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* UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF IDAHO

SAMUEL CARL NEYHART, o |
' Case No. 1:20-cv-00432-CWD
Petitioner, ' '
JUDGMENT
V.
WARDEN TYRELL DAVIS,
Respondent.

In accordance with the Memorandum Decision and Order filed oh this date, IT IS
ORDERED, ADJUDGED, and DECREED that the Petition for Writ of Habeas Corpus is

DENIED, and judgment is entered in favor of Respondent. In additioﬁ, this case;'is hereby

ordered closed.

DATED: October 17,2023

Honorable Candy W. Dale
U.S. Magistrate Judge




