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CASE SUMMARY

PROCEBURAL POS'EURE Detendant sought review of an: order of the Screven Supenor Court
(Gedigia), which convistid mmcf feleny mibirder A trial muﬂ‘s fauure to-give defendent’s preﬁered
accomplice testimony. mstructlon wasmot: reversmle efror becayse: detendant's convrcmn was based on
his confessrbn wmch corroborated*the accompllces adverse testlmony :

OVERVIEV\( Defendant was conwcted of felony murder in connectlon W|th the robbery death of a
storeowner. Defendant aleged thgf the ttial- -court erred when it falled fo instruct the jury on'the use of his
accomphces testimony agalnst him. On ‘appeal, the court affirmed the conviction hold" ing: that the trial
court did not err when it failed to instruct the j jury that defendant could not be’ convicted on the
uncorroborated tesfimony of, his accomplicés because defendant's confession, which corroborated the
accomplices' adverse test|mony, provided'sufficient grounds for the. conwctlon The court also held that
the trial court did not abuse its discretion when it admitted the adverse testimony of defendarit's cousin
into evidence because defense counsel had been allowed to interview the witness prior to trial although
the witness had not be listed on the witness list. Finally, the court held that plaintiff's use of its peremptory
strikes to remove. several African-Americans from the jury was grounded on concrete, tangible, and
racrally neutral motlves :

" OUTCOME: The court,a_fﬁrmed- an order of the trial court, which convicted defendant of felony murder.
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A confession ﬁaloné is sufficient to‘cbrfébora‘te the testimony ofan éccomplice.' Itis not error to fail to give
a charge on corroboration of accomplices where the State relies upon other eyidence‘, -including_‘a
defendant's confession, apart_from_ the acchplicefs testimony. -~ . N ' L

~ Opinion

Opinion by: ~Hunstein -

.. Opinion

{269 Ga. 245} {497 S.E.2d 212} Hunstein, Justice.

Maurice Fleming was sentenced to life imprisonment for the felony murder of Robert Frariklin Hodges.
1 Finding no reversible error, {269 Ga. 248} we affirm. o N - .

1. Bvidence adduced 3t trial autfiorized the jury to find that appellant had talked with others about
robbing the victim's grocery store some weeks before October 8, 1993. On that'day, appellant and
Cedric Brown discussed the need to leave town due to the fact that both men had'failed to appear at a
Scheduled court héaring that morning and knew bench warrants had issugd for thém: The two rhen,
together with Jamel Jenkins and Shawn Brown, decided to rob the victim's grocery stp_ljg tg obtain
money to leave town. The four men went to the store in a car driven by Terry Roberts. Cedric Brown ™
was armed with a brown Titan .25 calibre pistol; Jenkins used a chrome or nickel plated .25 pistol with
a white'grip, whicti-gppellant had'taken:from a‘cousin. Roberts parkedthe car'bshindtheistara and.
remained with itwhile appellant and the other three:men went-into-the stare: The mien left after finding
too many Beople indhare; Wihiisswaiting-forthe store to empty-out;. Cedric Brown discussed the need .
to kill the victim because he would be able to identify them. Thereafter, appellant and the othermen
returned and reentered the store. Cedric Brown demanded money from the victim and both he and
Jenkins shot the victim after the man refused to comply. The victim died of five gunshot wounds.to his

ok and uppe shoulder which were inflicted by two separate’ 25 alite pistols. Morsy fobd

head, ne | : ,
stamps, personal checks and toiletties were stoleh from the store, The four men tétuiried to the car -
i iz ried hifmself in to pdlice the next ddy, Gebrgis and Florida law .

and Roberfs droyg,away While Cedri& Brown divided the money takeri frofn ‘the store, Appefiarits
received § 180. Roberts drove them to Savannah where appellant, Cedric Bfown, ahd’ Jénkins fled By
bu$-to Miari, Florida. After Robeits t Sorgis r
enforcement authorities tracked appeilant and the othérs to a motel in Opa-L6cka; Florida. Afood
stamp issued to a Ricgboro residerit who traded at the victini's store wis found in appellant's mote!’
room. - 0T . - : I

In his statements tt'the police, appellant-admitted he knew -about the armed rebbery. plan before_he
went to the grocery store and heard the discussion about Killing the victim before he returned to the
grocery store the second time. Although in his first statement appellant claimed he was only “"pushing
the door open" wh,evnlgedric:B_rown demanded money from the victim and fired the first shot, when,
conffonted with thé inconsistencies in his statement (namely, his description of items that could not
have been viewed by .someone in the doorway), appellant-admitted in his second statement that he
{269 Ga. 247} did go inside the doorway. {497 S.E.2d 213} We find this evidence sufficient to enable
a rational trier of fact to find appellant guilty beyond a reasonable doubt of felony murder with armed
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robbéry as the underlylng felony Jackson v V/rg/n/a 443 U. S 307 (99 S Ct 2781 61 L. Ed 2d 560)
(1979). o

~2.0n the only enumerated error argued orally before thls Court appellant contends that the trial court
commltted reversrble error when it failed'to give t e jury hig wz)'ltten request No.:13, that a ‘conviction
cannot be had on. the uncorroborated testrmony of'an. accompllce Sée OCGA § 24-4—8 However, it
is.well, estabhshed that.a confessuon alope is. sufF cient to corroborate the testlmony of an acconiplice.
Meeker V. State, 249 Ga. 780 (3) (294 S.E2d 479) (1982) Sims v. State, 229 Ga. 33 34 (183 S.E.2d
68) (1972) Spencerv State, .192 Ga. App. 822.(2) (386 S. E.2d 705) (1989) Hence, this Court
,recognlzed when affirming the convnctron of appellant‘s co-indictee, Jamel Jenkins, that it is not error
to fail to give a charge on corroboration of accomplrces where thé State relies upon other evidence,
including a defendant's confession, apart from the’ accomplice's testimony. [Cits. 1" Jenkins v. State,
268 Ga. 468, 472 (9) (491 S.E.2d 54):(1997). Because the evidence-adduced by:the State in this - -~
case, which included appellant's.confession, amply corroborated the testlmony of Roberts, we find no
reversible error. here.

3. Becausé appellant was not’ conwcted of mahce murder and not sentenced to death or life without
parole, the following enumerations are moot: 10, 14-18, 22, 23, 25, 26, 28-42,44-55, 57- 72 93, 985,
97, and 100. : .

4. We find no: abuse of the trial- court s. dsscretlon iy denylng appealant's pretnal motron for recordatron
- -of grand jury proGeedings, seé Frazier v. State, 257-Ga. 690 (6) (362 S:E:2d 351) (1987), or motion
for daily trahscnpts of the préceedings. See McKenzie v. State, 248 Ga.-294 (2) (282:S:E:2d 95) -

- (1981). In'nine enumerations appellant challenges the trial'court's denial of various. pretrlal defense
motions regardlng mformatlon possessed by the prosecution. 2 The record reveals that the. trial court
granted appellant s.motion for drsc(osure of all lnformation favorable to the defénse.and found in other
orders that the defense had been provided . all eXCquatory matena] from the police reports as required
by Brady V. Mary/and 373.0.5. 83 (83 S. Ct {269 Ga. 248} 1194, 10 L. Ed. 2d 215) (1963).3
Appeliant has not shown how he was harmed. By the Trial court's ruling on any of these motlons -Bee
Hiltv. Stafe, 288 Ga. ""‘?4 {2) {2‘8385 za 2'52) (1‘98#) Accmdmgty we ﬁnd ro. mem i thes'e '
encm'teratlons B

- 5. Inregard-to the jury, appellant was not entltled to review the prosecutlon S Jury records Tharpe V.
Stats,; 262 Ga. 110 (3) (416 S.E:2d.78) (1992}, so we find.no-error in-the denial of appellant's request
for the Staté to disclose all of its.information on the jurors-prior:to selection. The trial court did not
abuse’its discretion in excusing juror Fred-Eita: Oliver:for lack of partiality, see Perry-v: State, 264 Ga.
524 (2)(448°S.E.2d 444) (1994), and correctly refused to excuse juror Buie forthe casual contact the
juror had with the vrctlm in this case. Compare L/vely v. State, 262 Ga. 510. (1) (421 S.E. 2d 528)
(1992)

6. We have- carefully revrewed the record:in regard to'the State's use of its peremptory stnkes to
remove nine Africari-Americans-from the jury and find na error in the trial court's ruling that the State's
reasons for its strikes were concrete, tangible and racially neutral. See generally Russell v. State, 267
Ga. 865 (2) (485 S.E.2d.717) (1997). In specific, we note that seven of the jurors were struck based
on their stated {497 S.E.2d 214} aversion or indecision to rendering a judgment or imposing a
sentence of death, see Tharpe, supra, 262 Ga.at 112 (6), and the remaining two jurors were struck
due to the criminal entanglements or convictions of famlly members. See Henry v. State 265 Ga 732
(2) (462 S.E.2d 737) (1995).

7. In several related enumerations, appellant challenges argument by the prosecutor and the -
admission ‘oftestimony:by appellants cousin and-aistatement by appellant regarding the theft of the -
25 calibre pistol from the-cousin's home. lmtlal_ly, .we note that the.prosecutor's failure to inciude the .

1gacases _ 3

© 2018 Matthew Bender & Company, Inc., a member of the LexisNexis Group. All rrghts reserved. Use of this product is subject to the -
~ restrictions and terms and conditions of the Matthew Bender Master Agreement.. .




cousin on the State's witness list was remedied by the trial-court allowing the-defense to interview the
cousin before the testimony was given and thus the trial-court did not abuse its-discretion.in allowing
the cousin to testify. See Berry v, State, 268 Ga. 437,-440 (490-S.E.2d 389)(1997). As to the .
evidence itself, we find no abuse of the trial court's discretion ‘in admitting testimony that the cousin's
pistol, a weapon of the same type and identical appearance to the murder weapon Jenkins received
from appellant, was taken shortly after appeliant gained access fo the weapon at the cousin's -home,
since this evidence was clearly relevant at dppellant's trial to show where the mirder weapon camie
from: The {269 Ga. 249} fact.that this. évidence may have incidentally placed abpe,llant's characteérin
issue did not render the evidence inadmissjble. Waldrip v.- State, 267 Ga. 739 (11) (482 S.E.2d 299)
(1997). Thus, we find nio error in the Statg's reference to this evidence in its opening statement or the
denial of appellant's motion for mistrial in this regard. ~ .~ - ©o S
8. Appellant challenges two.evidentiary rulings by the trial court. . :
~ (a) The trial court propérly refused to aliow appellant to cross-exarriing witness Garman regardinga -
document the witness did not prepare and did not know about where the purpose of the :
cross-examination was to.impeach.the witness, not refresh his-recollection. 0.C.G.A. § 24:9-83; see
Zielinski v. Clorox :Co., 215 Ga. App..97 (3) (2) (450 S.E:2d'222) (1994). .. .. - - .. . .
(b) Contrary to appellant's contention, Officer Moran's testimony regarding the reason why he:
reinterviewed appellant constituted testimony. regarding a fact, not an inadmissible statement of
opinion: This being appellant’s scie objection $o this evidence, we find-no error in the'admissian of the
officer's testimony. See fénetally Barber v. Gilett Communications, 223 Ga: App. 827, 830479
S:E.2d 152)(1996).- . ..o Can e R
9. Appellant did not invoke his fight to counsel, forFifth Amendriient purposes when he complefed a
financial form requesting the appintment of 4n attorney for Sixth Amendment purposes. State'v.”
Hatcher, 264 Ga. 556 (448'S.E.2d 698) (1 994). Accordingly, the trial court did not-err by admitting
2appellant's’staterrient made after the form was completed. S

10. Thers wars Ro-cran in tho 160 6f wrilien iERserpls of exal reoarded SIAKMARE (o Aid the jury in
understanding the tapes. Contrary to appeliant's contention, the record reveals that the transcripts

were not admitted into evi'de_ncg. ,

11..Given the parties' stipulation thata:bench warrant was issued for appellant on the day of the
murder when appellant missed.a.court hearing.that same.morning, the prosecutor's statement-in
clesing that appsllarit:had received notice;of-the scheduled. hearing prior to. the hearing-date was a
reasonable inference from the evidence. The. allowance of this argument was not error;; See Johnson
v. State| 258 Ga. 856 (6) (376 S.E.2d:356) (1989). : . R
12. Under the facts in this case, the trial court did not err by giving a charge on conspiracy. 0.C.G.A. §
16-4-8. See also.Jenkins, supra, 268 Ga. at 468 (9%, In light of the charge-as a whole and the:verdict
form submitted to the:jury, we find no error.in‘the trial court's charge tegarding the verdict options

~ available to the jury. ' - P . . _ '

Judgment affirmed. All the Justices concur, éxc’e’pt"'Béh'ham, C. J., who dissents. ‘

Dissent - -

Dissent by: Benham

{269 Ga. 250} Benham, Chief Justice, dissenting: , : . A '
Because thesmajority: opinion holds-that-the?trial-,ccurtldid' not cemmitireversible errorin failing to give
Fleming's requested {497 S.E.2d 21 5} charge on the necessity of corroboration of an’ accomplice's
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testimony, tmust-dissentto-the affirmance of: Flemirigl@conwctron, I :

‘Fleming requested in-writing a chargeionthe principle’that'a coiiviation cannot- be had on: the
uncorroborated testlmony of an accompllce See O.C.G.A. § 24-4-8. The trial.court failed to: give that
instruction.-Af the conclusion of the jury.charge; Ftemmg‘s’counsel reserved objections-for appeal.

o Flemmg now. contends, and 1-am:compelied to: agree that the: trlal court's fallure to chargeras

' reQUested requires réversal: of-his ‘convietion., . “ode e
The majority opinion ignores both an 1mportant and appllcable prlncrple of Iaw and a key dlfference
between this case and the co-indictee's case. In so doing, the maJonty oplmon weakens the statutory
principle-on which Fléming's request to charge is based. .

The principle lgnored by the majority opinipn is, that the Jury could have chosen to dlsbeheve the

" corroberating evidence, mcludmg Flemmg S confessnon ’"The suff C|ency of the, corroboratnon of the
testimony of the accompllce fo produce convvctlon of the defendant‘s guilt is pecullarly a matter for the
jury to determine. [Cit.]" Bush v. Stafé, 267 Ga. 877 878 (485 S E.2d 466) (1997) Thus the | mere
fact that there is other evidence which could serve as cbrroboratlon does not drspense with the neéd
for the requested charge because the jury, as the exclusive judges of credlblhty could have rejected
the other evidence and convicted solely on the accomplice's testirony. -
The key difference between this'case and the one chiefly relied upon by the majority opfmon ( Jenkins
v. State, 268 Ga. 468 (9) (491 S.E.2d 54) (1997)), is that, although the opinion'in that casé does not
say so, the record of that:case shows that Jenkins did ot request a-charge on corroboration. Thus, -
Lanford.v: State, 148 Ga. App. 377 (2)(251 S.E.2d 395)(1978); cited in the Jenkifs opinion, was’
approptiaté authority there, holdmg that'when "the state.dogs fiot rély wholly on. tie evidence of.the
accomplice to connect the défendant to the-crime charged, ‘itis'not incumbent without request to -
charge on corroboration. [Cit.]" (Emphasis supplied.) That holding, and the holding in Jenkins quoted -
in the majority opinion, are not, however, appropnate authonty in thls case because Fleming's counsel
did request the charge.
The phrasing of the majority.opinion's holdmg and the phrasnng in Jenkins, do VIolence to the .
statutory principle in aid of which the requested charge should be given. The majority holds that there
is ne need for the charge “where the State relies on other evidence, including a defendant's
confession, apart from thé accomplices'testimony:" The casé cited'i in Jenkins in support of that
proposition {(other than {269 Ga. 251} Lanford) was Hall v. State, 241 Ga. 252 (7) (244'S.E.2d 833)
(1978), where this Court held that the charge was not required because "there were other witnesses to
the crime . . . ." The majority opinion in this case broadens the scope of the evidence which obviates

. the need for the jury charge from "other witnesses to the crime" to "other evidence." .
The proper rule applicable to this case, consistent with the holding in Hall, is that a requested charge
on the principle in O.C.G.A. § 24-4-8 must be given unless there is evidence other than an . '
accomplice's testimony which directly connects the defendant to the crime. See, e. g., Maddox v.
State, 136 Ga. App. 370 (4) (221 S.E.2d 231) (1975), where the defendant's own testimony and
evidence that a car similar to the defendant's was seen in town before and after the crime, were -
sufficient to corroborate an accomplice's testimony, but the failure to give the requested charge on the
requirement of corroboration required a new trial. Because there was no testimony in this case other’
than the accomplice's which directly connected Fleming to the crime, | am convinced that the majority °
opinion is incorrect in finding no reversible error in the {ailure to charge. | must, therefore, dissent.

Footnotes_

1 ‘
The homicide occurred on October 8, 1993. Fleming was ih.'di'cted on December 13; 1993 in Liberty. . 3

S
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County on charges of murder and armed robbery. The State filed a pre-indictment notice of intent to
seek the.death penalty December 9,.1993. Fleming was tried before a Screven County jury and found
guilty of felony murder and-armed robbery on. June 21, 1996. Thejuw returned a sentence of life
imprisonment on June 22, 1996. The trial court merged the armed robbery into the felony murder
conviction-and entered judgment on Fleming's-sentence that same day. His motion for new trial, filed
July 22, 1996 and amended on March 26, 1997, was denied on June 10, 1997. A notice of appeal was
filed June 19, 1997 and the case was docketed on July 7,1997. The appeal was orally argued on
October 14, 1997. .

2

Those motions requested disclosure of the psychlatnc history of all the State's wrtnesses discovery of
the criminal or juvenile records of the State's witnesses and potentlal 'witnesses; disclosure of all
mformatlon favorable to the defense; disclosure of evidence shown to witnesses in the form of
diagrams, photographs etc.; productlon of police and law enforcemeht reports production of police
officers' notes lnspectlon of wrtness statements productlon of tape-fecorded statements of
co-indictees and all other connected persons “and productron of all non recorded statements of

Co- defendants

3

Because this was a death penalty case, the trial court complied with the Unified Appeal Procedure
0.C.G.A. §17-10-35.1, and certified-its rullngs on.all pretrial procedures. This Gourt reviewed one
pretrial ruling in Fleming v. State, 265 Ga. 541 (458 S.E.2d-638) (1995). Appellant's apphcatnon for
interim appellate revnew was denied. Apnl 17, 1996 F/emlng (A State 396R09/1
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TEILED 1 cs:‘-ffa%;{

T

IN néi SUPERIOR £OURT -OF ‘SCREVEN COUNTY

:

The ‘State of Georgia

vs. 1 Case ¥No, 93-R-6877

MAURICE FLEMING, _ % OFFENSE: - CtL 1, Murder,
Defendant - T o a Felony;
' ; - Ct. 2, Armed Robbery,-
. a Felony

-I. AGGRAVATING CIRCUMSTANCE

-

) We; the jury, find beyond a reaséfb]e doubt that the Loilowing statutory’

3

' "
Egg’fé\{@@lj_g glncumstance Msts, iin_ this ! case: AFM@J( Jx_ctglw_;,/ )

The offense ﬂF Felony M’mder was,

nmmitted hh11g the offendar waq-

n

=engageﬂ 1n the » commlsslof of another capiﬁal felony,

Armea-Robbery.

Foreperson




Maurice leming

We, the Jury, find the defendant uilty of
Under] ing fel

felonz Murder with the
ony being armed robbery. T

We, the Jjury, find thé Jefendant not
I

Suilty of Murder,

This the 7 j »¢ day of Jupe, 1996




