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Cates v. Procter & Gamble Co., et al,

UNITED STATES COURT OF APPEALS
- FOR THE SECOND CIRCUIT

SUMMARY ORDER’

RULINGS BY SUMMARY ORDER DO NOT HAVE PRECEDENTIAL EFFECT. CITATION TO A SUMMARY ORDER
FILED ON OR AFTER JANUARY 1, 2007, IS PERMITTED AND IS GOVERNED BY FEDERAL RULE OF APPELLATE
PROCEDURE 32.1 AND THIS COURT’S LOCAL RULE .32.1.1.  'WHEN CITING A SUMMARY ORDER IN A
DOCUMENT FILED WITH THIS COURT, A PARTY MUST CITE EITHER THE FEDERAL APPENDIX OR AN
ELECTRONIC DATABASE (WITH THE NOTATION “SUMMARY ORDER”). A PARTY CITING A SUMMARY
ORDER MUST SERVE A COPY OF IT ON ANY PARTY NOT REPRESENTED BY COUNSEL.

At a stated term of the United States Court of Appeals for the Second Circu ivt, held
at the Thurgood Marshall United States Courthouse, 40 Foley Square, in the City of New York,
on the 1% day of October, two thousand twenty-four.

Present;

REENA RAGGI

WILLIAM J. NARDINI,
Circuit Judges,

NATASHA C. MERLE,
District Judge.'

CAMERON CATES,
Plaintiff-Appellant,
v. 23-7501
JARED SHLEMOVITZ, d/b/a JUNTO
“SOUNDS, PROCTER&-GAMELE CO.,.d/b/a
FEBREZE, GREY GLOBAL GROUP LLC,
WPP GROUP USA, INC.,

Defendants-Appellees.

For Plaintiff-Appellant: CAMERON CATES, pro se, South New
Berlin, NY.

' Judge Natasha C. Merle, United States District Judge for the Eastern District of New York, sitting by
designation.
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For Defendants-Appellees Proctor & MARC J. RACHMAN (Jennifer T. Klausner,
Gamble Corp., Grey Global Group LLC, Danielle C. Zolot, on ‘the brief),
= And WPP Group USA, Inc.: Davis+Gilbert LLP, New York,'NY.

For Defendant-Appellee Jared Shlemovitz: Ronald A. Giller, Gordon Rees Sculty
4 : Mansukhani, LLP, Flortham Park, NJ.

Appeal from a judgment of the United States District Court for the Northern District of
New York (Anne M. Nardacci, Dz‘strict‘.‘fudge).
| UPON DUE CONSIDERATION, IT IS HEREBY ORDERED, ADJUDGED, AND
DECREEB that the judgment of the dmnct court.is- AFFIRMED.
Plaintiff- Appellant Cameron Cates proceeding pro se, appeals from a Judgment entered
, oﬁ September 22, 2023, dismissing his suit against Defendants-Appellees Grey Advertising
~ Corporation, Procter & Gamble Corporatioﬁ (“P&G”), WPP Group USA Incorporated, and Jared
- Shlemovitz. Cates alleges that various P&G advertisem:e.nts for the product Febreze contain a
jingle copyiﬁg a ﬁve-.note portion of a song to which he holds a copyright. “He brought suit in the ~
United States District Court for the Northern District of New York (Anné M Nardacci, District
Judge) against the Defendants, asserting a single claim for qopyright infringement undgr 17U.8.C.
§ 101 ef seq. The district court dismissed the case pursuant to Fed. R. Civ. P. 12(b)(6), holding
that Cates failed to allege substantial similarity between the P&G adverti-serﬁents and his song.
See Cates v. S-hiem@vi_tz, No.. 21-¢v-805, 2023 WL 620019‘6 (N.D.N.Y. Sept. ,22% 2023). Cates now
~ appeals. We assume the parties’ familiarity with the case.
“We re§i~ew de novo the dismissal of a complaint pursuant to Federal Rﬁ]e of Civil

Procedure 12(b)(6), accepting as true all fdctual allegations in the complaint and drawing all

reasonable inferences in the plaintiff’s favor.” Abdinv. CBS Broad. Inc., 971 F.3d 57, 66 (2d Cir.
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2020).2 To survive a motion to dlsmlss under Rule 12(b)(6) the complaint must pleed “enough
facts to state a clalm to rehef that is plausxble on its face » Bell Atl. Corp. v. Twombly, 550 U.S.
544,570 (2007). We also review a district court’s determination of substantial similarity de novo.
 Abdin, 971 F.3d at 66. Substantial similarity may be addressed at the motion to dismiss stage when
“the district court has before it all that is necessary to make a comparison of the works in question”
“without the aid of discovery or expert testimony.” Petef F. Gaito Architecture, LLC v. Simone
Dev. Corp., 602 F.3d 57, 65 (2d Cir. 2010).

To state a claim for copyrighh infringeI;’Lent a plaintiff with a valid copyright “must
demonstrate that: (1) the defendant has Lctually copied the plalntlff’s work; and (2) the copying is
illegal because a substantial 51m11ar1ty‘ex1sts between the defendant’s work and the protectible
elements of plaintiff’s work.” A4bdin, 971 F.3d at 66 (second emphasis added). 'Generally, “[t]he

standard test for substantial similarity between two items is whether an ordinary observer, unless

he set out to detect the disparities, would be disposed to overlook t:hem, and regard the aesthetic

appeal as the séme.” Peter F. Gaito, 602 F.3d at 66. Two works are ﬁot substantially similar as a
matter of lvaw. if “the similarity between [the] two works coﬁcems only non-copyrightable elements
of the plaintiff’ s work, or [if] no reasonable jury, properly instructed, eould find that the two works
are substantially similar.” Id. at 63. In a copyright i-nfringelﬁfent action, “the works themselves
supersede ahd control contrary descriptions of them” in the pleadings. Id. at 64.

We affirm the district court’s dismissal of the Cemplaint for failure to plausibly allege
substantial similarity because the five-note sequence at issue is not a protectable element of Cates’s

.. song. Our Court has reasoned that “all creative works draw on the common wellspring that is the

?> Unless otherwise indicated, when queting cases, all internal quotation marks, alteration marks, emphases,
footnotes, and citations are omitted.

-3
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public domain,” and so “even works which express enough originality to be protected-dlso contain

material that is not original, and hence that may be freely uéed by other designers.” Tufenkian

Imp;/Exp. Ventures, Inc. v. Einstein Moomjy, Inc., 338 F.3d 127, 132 (2d Cir. 2003). “[E]lemental

‘raw materials,’ like colors, letters, descriptive facts,” and the basic building blocks of music are
not protected by copyright. Id. We agree with the district court that the “five-note sequence
- without any distinctively origina-l Iyrics, tempo, melody, toné, repetition, or cadence simply does
not present ‘protectable elements’ necessary to advance [Cates’s] putative infringement claim.”
| Cates, 2023 WL 6200196 at *8; see also Boissonv. Baﬁ_fan, Ltd., 273 F.3d 262,272 (2d Cir. 2001)
(in determining substantial similarity, courts are “guided by comparing the ‘total concept and feel’
- of the cohtested works™). | Cates cannot plausibly allege thatvthe Defendants took from his work
“so much of what.is pleasing to the_ears of -lay li_steﬁers . . . that [the Defendants] wrongfully
alépropri-ated something” th;atibelongv‘s to Him. Repp v. Webber, 132 F.3d 882, 889 (2d Cir. 1997).
. Accordingly, becau.se the Complain-t. alleges vonrly. that the advertisements arev similar to the
. unprotected ﬁ\;e-note sequence in his séng, Cateé has failed to plausibly a-llege‘ a copyright

infringement.>

The Defendants separately ask this Court to affirm the district court’s judgmént on the

independent grounds that Cates failed to plead facts showing the Defendants actually copied his
song. We need not reach that issue, however, because we conciude the district court"swjudgment

must be affirmed for Cates’s failure to plead substantial similarity between the two works.

* ok %

' 3 Cates argues for the first time on appeal that the five-note soﬁg portion at issue is protected because of its
particular placement in his song. We do not generally consider arguments raised for the first time on appeal, United
States v. Gershman, 31 F.4th 80, 95 (2d Cir. 2022), and find no reason to do so here.

4
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We have considered all of Cates’s arguments and find them unpersuasive. Accordingly,

we AFFIRM the judgment of the district court.

FOR THE COURT:

Catherine O’Hagan Wolfe, Clerk of Court

5
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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF NEW YORK

CAMERON CATES,
Plaintiff,
V. 3:21-cv-00805 (AMN/ML)
JARED SCHLEMOVITZ, d/b/a JUNTO SOUNDS,
PROCTOR & GAMBLE CORPORATION, d/b/a
FEBREZE, GREY GLOBAL GROUP LLC, and
WPP GROUP USA INCORPORATED,

Defendants.

APPEARANCES: OF COUNSEL:

CAMERON CATES
South New Berlin, NY 13843
Plaintiff pro se :

GORDON & REES SCULLY MANSUKHANI RONALD A. GILLER, ESQ.
18 Columbia Tumnpike, Suite 220

Florham Park, NJ 07932

Attorneys for Defendant Jared Schlemovitz d/b/a

Junto Sounds

DAVIS & GILBERT LLP MARC J. RACHMAN, ESQ.

1675 Broadway JENNIFER T. KLAUSNER, ESQ.
New York, New York 10019 DANIELLE C. ZOLOT, ESQ.
Attorneys for Defendants Procter & Gamble ‘ '
Corporation d/b/a Febreze, Grey Global Group LLC,

and WPP Group USA, Inc.

Hon. Anne M. Nardacci, United States District Judge:
MEMORANDUM-DECISION AND ORDER
INTRODUCTION
Presently before the Court is Defendants Jared Schlemovitz (“Schlemovitz™), Procter &

Gamble Corporation (“P&G”), Grey Global Group LLC (“Grey™), and WPP Group USA, Inc.’s
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(“WPP” and collectively, “Defendants™) motion to dismiss Plaintiff Cameron Cates’s (“Plaintiff”)
Amended Complaint, Dkt. No. 43! (the “Amended Complaint™), with prejudice pursuant to
Federal Rule of Civil Procedure 12(b)(6). Dkt. Nos. 46-49 (the “Motien™).

For the reasons set forth below, the Motion is granted in its entirety, and the Amended
Complaint is dismissed with prejudice.
IL. BACKGROUND

A. FACTUAL BACKGROUND

The following facts are drawn from the Amended Complaint and are assumed to be true
for purposes of ruling on the Motion. See Div. 1181 Amalg. Transit Union-N.Y. Emps. Pension
Fundv. N.Y.C. Dep’t of Educ.,9 F.4th 91,94 (2d Cir. 2021) (per curiam).

1.  Plaintiff’s Develr;pment and Distribution of vthe Com-position
Plaintiff Cameron Cates is» a multi-disciplinary artist wh}(v) has created musical

compositions, orchestrations, and other works in his career as a musician, composer, and maestro.

Dkt. No. 43 at  10. In 1982, Plaintiff composed a song, “She Loves Her Job (and I Love Her

Too).” Id. at § 11; see Dkt. Nos. 43-1 (handwritten sheet music), 43-2 (audio recording submitted
to Court). Plaintiff registered the finished sound recording of the song (the “Composition™), along
with eight other finished sound recordings, with the United States Library of Congress’s Copyright
Office on February 24, 1983, rec;eiving registration code PAu 484-226. See Dkt. No. 43 at ] 11-
13. The. Coxﬁposition contains a “ﬁvé note melodic hook notated in the plaintiff’s original
manuscript measures five and six in sequence,” which five-note sequence, divorced from the

accompanying words, comprises the allegedly infringed work (the “Subjec"'g Work™). Dkt. No. 43

! Citations to docket entries utilize the pagination generated by CM/ECF docketing system and not
the documents’ internal pagination. ‘
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at § 14. In the audio recording, the Subject Work is audible at 0:08-0:09. Dkt. No. 43-2.

Plaintiff alleges that the Composition was broadcastéd, performed publicly, and available
online over several decades prior to the alleged infringement in or about 2017. Dkt. No. 43 at 9
15-18, 22-24, 26-27, 29-30. Plaintiff identifies two specific.occasions and one general occasion
of public radio broadcasts of fhe Composition:

¢ One time on July 14, 1983, by Columbia University’s WKCR 89.9 FM with artist
attribution to a New York metropolitan area audience, Dkt. No. 43 at 99 16-17;

One time in 1992, by WNSR 105.1 FM *Soft Rock’ to a New York metropolitan arca
audience, id. at §29;and - = : : o '

“[I]n rotation” in the 1990s by WVOX 1460 AM in New Rochelle, New York. Id. at
1302

Additionally, Plaintiff élleges tweive specific occasions and two general occasions of his
performance of the Coiﬁposiﬁoﬁ for the publiétor' pald éudiénceg:. | . |
e In n1'>9_85{atia“C'141‘illie'S” in kManl{‘attan, id. at § 18; -
In 1988 af St. James Park in the Bronx, id;
" In'1990 at “CBGB’s” on BoWei’y, id;
* In 19927t “The'Red Parrot” in Manhattan, id.:
¢ In 1998 at “Rectangles™ in Manhattan, id

‘' In 1999 at the “Sun Mountain Café” in Greenwick \'7"5'1'11age,‘-“We'st~ End Gaté” in
Manhattan, and “Le Bar Bat” in Manhattan, id.; :
In 2000 at “Café 44” in Manhattan, id ;

In 2001 twice as part of an original musical presented at “the Taipei Theatre” in
Manhattan, id. at §9 18, 22; Dkt. No. 43-3; - R R

~~In 2012 at the “Gershwin Hotel” in' Manhattan, Dkt. No.43 at § 18; and * * -

\.Plamt;lff notably ‘dqgs‘;;‘;ot clarify what being .played “in rotation” means-quantifiably, nor does
he allege that the unefumeratsd WVOX broadcasts reached a New York.City audience. = .« :
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e At“many other venues throughout New York ....” Id. -
Plaintiff also alleges that he has played the Composition “{f]rom 1998 to the present” at an annual
5K run along Manhattan’s upper west side, and indeterminate half marathons “in 3 of the 5

boroughs.” Id. at § 23.

Further, Plaintiff alleges that beginning in 2005 he began publishing some of his musical

works, including the Composition, onto an internet platform called “Acid Planet.” Id. at ] 24. The
Composition allegedly remained accessible on Acid Planet until some point in 2018, when the
platform’s contents were erased. Id. at § 25. Seventy-seven of Plaintiff’s works—not incl-uding
the Composition—remain accessible oﬁ another internet platform, “Internet Archive.” Jd. at 9 25.
Finally, Plaintiff alleges that in the late 1980s he was invited to submit his Works, ’mclﬁding the
Composition, to music industry award-winner David Sonenberg. Id. at §27.
" 2; - Plaintiff’s Allegations of Defendants’ Infringement

Plaintiff alleges that Defendants® have used a five-note “La, la, la, la, la” sequence in
various P&G advertisements for Febreze products broadcasted to the public since 2017 (the
“Allegedly Infringing Works” of “AIW§”), that is “strikinély similar” to his Subject Work’s
“cadence, melody, and meaning.” Id. at § 15. Plaintiff contends that Defendants’ inffingement
includes an album of eight songs created for the public compiled in an album titled “The
Freshn‘ess,v” which has been available for public consumption since March 11, 2019. Id. at g 38-
40. Plaiﬁtiff all’egés that by “target[ing] middle aged head of household women” in their Febreze

advertisements, P&G attempted to attract customers from “the group celebrated in the title and

J
i

3 Schlemovitz is a production manager and founder of Junto Sounds, a production company. See
Dkt. No. 43 at 9§ 6, Dkt. No. 47 at 29; Dkt. No. 52 at 6. The Amended Complaint alleges that Grey,
and by extension its holding company WPP, was the advertising agency for P&G’s “Febreze”

brand that hired Junto Sounds to produce content, including the ATWs. See Dkt. No. 43 at Y 7-9,
41; Dkt. No. 47 at 29-30; Dkt. No. 51 at 10; Dkt. No. 52 at 11-12.

4
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lyrics of” the Composition. Id. at 35. One song from The'Freshness, “Nobody Do It Fresher,”
.was a Clio Awards Short Lis_ted entry in 2019, and “ends with the same five note tag line taken
from” the Subject Work * Id:at§41.

Plaintiff alleges that “[i}t is likely that Junto Setmds, their intermediaries, and or
collaborators, heard Plaintiff’s song ‘She Loves her Job’ ... aver the airwaves or [at] live
performances at one of the venues in ... New. York or heard a.promotional tape that 'vwas in the
hands of agents, A&R, or musicians ....” Id. at {31. In support, Plaintiff notes that Defendants
could have accessed the Acid Planet website when it allegedly Stlll contained the Composition,
and that Schlemovitz worked at Crushing Music—a “production house that writes original music”
1n addition to “act[mg] as a music search engine,”—from 2002 to 2004. Id. 4t 99 32-34; Dkt. No.
43-5. Further, Plain-tiff notes that when Schlemovitz worked as VP Global Director of Music at
Music Beast from 2008 to 2009 he was reported. as saying “[a]s long ‘as the music is good, who
cares where 1t came from?” n a Music Beast press release. Dkt 'No.+43 at § 36,

B . The Instant Actlon and Motion ..., PR
,’ Planmff alleges that “m early Spring 20217 he became aware ‘of Defendants’ alleged
nlfrmgement Id at ‘ﬂ 37 Plalntlff subsequenﬂy filed a complamt asserting a single ¢laim for
copynght mfrmgement pursuant to 17US.C. A. § 101 ez seq. on July 15,2021, See Dkt. No.-1: ‘at
ﬂ 22 27 Defendants moved to dlsnnss the original complaint, see Dkt. Nos: 24- 28;"and this Court

(Kahn J ) granted the motion and dismissed the complaint without prejudice and with leave to

* The AIWs often a ppear in P&G’s Febreze advertisements 1mmed1ately«followmg the word
“Febreze.” See Dkt. No. 43 at 915, 41._ See, .e.8., Febreze PLUG TV Spot, ‘First Day Fresh, N
iSpot.tv, https: /www i ispot. tv/ad/ZJeH/febreze-plug-ﬁrst-day-ﬁ'esh (media available at 0°27-0: 28)
(last visited,. :Sept. - 20, 2023); The Most Undisruptive . Radio Ads, Clio Awards,*
https: //clios. com/awards/wmner/audlo-techmguc/febre7e-prector-gamble/the-most-undlsruptlve- :
radio-ads-65945 (media available at 1: 32 1 39) (last visited Sept.. 20, 2023)..-

5.
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amend. Dkt. No. 40. Plaintiff timely fi]éd the Amended Complaint on June 24, 2022, reasserting
a single claim for copyright infringement. Dkt. No. 43. Defendants’ Motion followed, which
Plaintiff opposed, Dkt. No. 51, and Defendants submitted a reply in support of the Motion, Dkt.
No. 52. The Motion is thus ripe for determination.
Im.- STANDARD OF REVIEW

A motion to dismiss for failure to state a claim pursuant to Fed. R Civ. P. 12(b)(6) tests
the legal sqfﬁqiency of avparty’s claim' for relief. See Patane v. Clark, 508 F.3d 106, 111-12 (2d
- Cir. 2007). In considering legal sufficiency; a court must accept as true all well-pled facts in the
complaint and draw all reasonable inferences in the pleader’s favor. See ATSI Commc 'ns, Inc. v.
Shaar Fund, Ltd., 493 F.3d 87, 98 (2d C1r 2007) (citation omitted). This presuniption, however,
doeslnot extend to legal conclusions. See Asheroft v. Igbal, 556 U.S. 662, 678 (2009) (citétion
omitted). .Although a court’s refziew of a motion to dismiss is generally limited to the facts
presented in the pleadings, the court may consider documents that are “integral” to the bl-ead-ings
even if they are neither physically attached to, nor.incorperated by reference into, the pleadings.
See Mang-z:aﬁcq v. Blumenthal, 471 F.3d 391, 398 (2d Cir. 2006) (quoting Chambers v. Time
Warner, Inc., 282 F.3d 147, 152-53 (2d Cir. 2002)3. |

To survive a »motion to dismiss, a party need only plead “a short and plain statement of the
claim,” FED. R Civ. P. 8(a)(2), with sufficient factual “heft to show that the pleader is entitled to

relief,” Bell Atl. Corp. v. Twombly, 550 U.S. 544, 557 (2007) (quotation omitted). Under this

standard, a pleadi-ng’s “[f]actual allegations must be enough to raise a right of relief above the

;

* In ruling on Defendants’ first motion to dismiss, the Court assumed that Plaintiff had a valid
copyright to the Subject Work but found that Plaintiff had inadequately alleged actual copying.
Dkt. No. 40.at4. The Court held that Plaintiff had not alleged any direct evidence of actual copying
and- that Plaintiff’s circumstantial allegations of copying failed to allege facts conceming wide
dissemination, and implausibly alleged Defendants’ access through a chain of events. Id. at 5-6.

6




speculative level,” id. at 555 (citation omitted), and present claims that are “plausible on [their]
face,” id, at 570. “The plausibility standard i$ not akin fo a ‘pr‘c;if)abﬂity réquirement,” but it asks
for more than a sheer possibility that a defendant has acted unlawfully.” Igbal, 556 U.S. at 678
(citation omitted). “Where a complaint pleads facts that are merely consistent with a defendant’s
liability, it ‘stops short of the line between possibility and pl~aﬁs.ibivli.f:;f of entitlement to relief.””
Id. (quoting Twombly, 550 U.S. at 557). Ultimately, “when the allegations in a complaint, however
“true, could not raise aclaim of entitlement to relief,” Twombly, 550°U.S. at 558; or where a plaintiff
has “not nudged [its] claims across the line from conceivable to plausible, the ... complaint must
be dismissed.” Id. at 570.

“[n"a pro se case -.. the court must view the submissions by a more lénient sfan‘dard than
that accorded-to‘form'al pleadings drafted by lawyers.”” Govan v. Campbell, 289 F. Sipp. 2d 289,
-295' (N.D.N.Y. 2003) (quoting, inter alia, Haines v.' Kerner, 404 U.S. 519, 52‘0"'(1972)).’ The
Second Circuit has held that‘courts are obligated to ““make reasonable allowances to protect pro
se.litigahts’.?? from'inadvertently forfeiting legal rights merely because they lack 'a'legal education.
Govan, 289 F:Supp.2d at 295 (quoting Traguth v. Zuck, 710 F.2d 90, 95 (2d Cir. 1983)).

Iv. DISCUSSION

“To state a claim for copyright infringeinent, a plaintiff mist plausibly allege facts that

demonstrate (1) ownership of a valid copyright, and (2) the defendants™ copying'of cohétiﬁieﬂtl
original élements of plaintiff’s.copyrighted work.” MeDonald v, West, 138 F. Supp. 3d 448, 453
(S.D.N.Y. 2015), aff"d, 669 F. App’x 59 (2d Cir. 2016). “[A] plaintiff with a valid 'copyﬁg..lflt must
demonstrate that: (1) the defendant has actually copied the plaintiff’ s work; and (2) the copying is
1llegal because a substantlal smulanty exists between thé defendant s work and the protectlble

elements of plamtlff’ s [work] Pefer F. Gan‘o Archztecture LI C v Szmone Dev Coz ., 602 F 3d

peTy
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57; 63 (2d Cir. 2010) (quoting Hamil Am. Inc. v. GFI, 193 F.3d 92, 99 (2d Cir. 1999)); Ringgold
v. Black Ent. Television, Inc., 126 F.3d 70, 74 (2d Cir. 1997) (explaining that ““substantial
similarity” is more properly used, after the fact of copying has been estéblished, as the threshold
for determining that the degree of similarity suffices to demonstrate actionable infringement™).

A. Plaintiff’s Copyright ‘

- “A certificate of registration from the United States Register of Copyrights constitutes
prima facie evidence of the valid owxl'eréhip' of a éopyright.” Jorgensen v. Epic/Sony Recs., 351
F.3d 46, 51 (Zd Cir. 2003) (citing 17 U.S.C. § 410(c)). Plaintiff alleges—and Defendants do not
dispute—that he effectively registered. a sound recording of the Composition on February 24, 1983,
see supra § I1.A.1, and as such, the Court assumes Plaintiff*s copyright qf the sﬁ-bm-itted recording
of the Composition is valid for the purposes of this motion. See Clanton v. UMG Recordinés, Inc.,
556 F. Supp. 3d 322,327 (SD.N.Y. 2021). P]aintiﬁ' has not, hbwever, separately pled or otherwise
shown a valid copyright for the Subject Work. See s.upra $ILAL1 As suéh, the Court considers
~ whether Plaintiff’s copyright extends to thé .Subject Work in the discussion below. See infra‘
§IV.C.

B. Pihin-tiff’s Allegations ‘th‘atv Defendants Actually Copied the Subject Work.

“Actual copying may be established by Airect or indirect evidence.” Boisson v. Banian,
Ltd 273 F.3d 262; 267 (2d Crr. 200.1)A “Because direct evidence of cdpying 1s seldom available,
a plaintiff ‘may establish copying circuinstantially ‘by demonstrating [1] that the person who
composed tﬁe defendant’s Work had access to the copyrighted material,” and [2] that there are
similarities between the two works that are ‘pfobative of copying.’” Jorgg%sen, 351 F.3d at 51

(quoting resbgcti-ve]y Herzog v. Castle Rock Ent., 193 F.3d 1241, 1249 (11th Cir. 1999) and Repp

v. Webber, 132 F.3d 882, 889 (2d Cir. 1997)). Access “can be demonstrated through either (1) a
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particular chain of events by which the defendant might have gained access to the work, or (2)
facts slrowing that planrtiff’s work was widely disseminated, such that access can be inferred.”
‘Clan‘ton, 556 F. Sn-pp. 3d at 328 (quotations omitted). However; “access cannot be based on mere
.‘speeulvaﬂtion or eonjecture [;] *” rather, a “plaintiff must offer ‘sig}niﬁcant;' affirmative and probative
evidence.”v" Jorgensen, 351 F.3d at 51 (quoting respectively Gaste v, Kaiserman, 863 F.2d 1061,
1066. (2d Cir. 1988) and Scott v. Paramount Pictures Corp., 449 F. Supp. 518,520 (D.D.C. 1978)).
- 1 Plaintiff’s Aal‘]'egat-ions that Defendants Accessed the Composition
Ae w1th Plamtrff’s onglna] Complaint, the Amended Complamt does not directly” allege
actual copymg beyond the conclusory assertion that Defendants © ‘reproduced [or] synchronized”
Planrt»r[ff’s Composition into their ATWs. Compare Dkt. No. 40 at 5, with Dkt. No. 43 at 9931, 37.
Accordingly, ~t_h‘e_ Ceurt turns to Plaintiff’s circumstantial allegations of copying.
_ Unhke the orlgmal Complamt the Amended. Complaint includes numerous allegations that
ge te Defendants poss1b1e access to the Composition—and by extension; the Subject Work-—prior

TP M
to thc crcatlon of the AIWs Plaintiff alleges that- “[ilt is likely.that Funto Sounds, their

A

mtermedlanes and or collaborators, heard [the Composition] ... over the airwaves or live
performances . or heard a promotronal tape that was in the hands of agents’A&R or musrcrans

” Dkt. No 43 at 'l] 31 (emphasrs added) The Court views this c_onclusery allegation if its most
N PN 2 kY . o
favorable light i in’ ascertammg whether Plaintiff has plausibly pled a'particular chain of évents or
T g ST
sufficiently wrdespreeri drssenr»ma_tien to support his infringement claim .

a.  Allegations of a Chain of Events to Access the Composition

“A cham of events theory of access may. ‘rely on a somewhat attenuated chain’of events
B Y EEEE N R L

extendmg over a long penod of t1me and distance.” Dkt. No. 40 at.5 {quoting Gaste, 863'F 24 at""
Q'g,r; } N . .
1067) “F urthermore a copynght infringement plantiff need not prove that the infrirrgef actually

LA
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saw the work in question,; it is enough to prove that the infringer (er his intermediaxy) had the mere
opportunity to see the work and that the subsequent material produced is substantially similar to
the work.” Id. (quoting Jorgensen, 351 F.3d at 55). However, the rule “that all a plaintiff must
show is that the defendant ‘had the mere opportunity to see the work’ bapplies only when the
plaintiff has plausibly alleged a chain of events through which his work was accessed by the
defendant.” Clanton, 556 F. Supp. 3d at 329-30 (citing Jorgensen, 351 F.3d at 55). |
Although Plaintiff’s Amended Complaint includes many allegations thet might support his
role in the chain of events by which Defendants may have accessed the Composition, his
dlegaﬁons concerning Defendants’ role(s) in the would-be chain(s) are lacking. Among Plaintiff’s
many allegations of distribution, public broadcast, or performance of the Composition, the only
allegations that might support a ‘chain of events’ theory is the fact that Plaintiff may have sent the
Composition to someone Working for or associated with Defendants.® See Dkt. No. 43 at 1 26-
27. However, as Defendants note, Plaintiff ’s pleading does not include allegations that he sent the
Composition to anyone in particular. Cf id. at § 26 (Plaintiff “has promoted his songs and ‘Sound’
to dozens of NY Record companies A&R department, agentsv,'clubs, and radio stations.”).. At no
point does Plaintiff specifically allege that he ’sent‘ the Composition to parﬁeular recipients, nor
does he allege a connection between any recipient and any Defendant.” See, e.g., Klauber Bros.,

Inc. v. QVC, Iic., No. 1:19-cv-09321, 2020 WL 7029088, at *8-9 (S.D.N.Y. Nov. 30, 2020)

(“Without seme fact specific to Defendants here, the FAC does not meet the demand of [FED. R.

6 Plaintiff’s remaining allegations concerning access are considered below with respect to -
widespread dissemination. See infra § IV.B.1.b. :

7 Were the Court to consider Plaintiff’s attempts to supplement his allegations in his Opposition,
the analysis would not change. The new allegations—that Plaintiff sent the Composition to David
Sonenberg, as well as “David Carpin of Arista, and Mark Bishner of RCA, and Joey Gardner of
Tommy Boy and dozens more,” Dkt. No. 51 at 9—fall short of Plaintiff’s modest pleading burden
because he still does not allege a connecticn between any alleged recipient and any Defendant.

10




¢ Bt

Civ.P.] 8, whichrequires that Deféndants’ infringing beha-vior be pleaded with some specificity.”).
Rather, Plaintiff seeks.to cast éspersions on Defendants, and in particular séMemovitz, by citilig
to informatien or quotations out of context to ‘imply nefarioﬁs business practiées. See supra
§ILA.2. These allegations are not sufficient, however, to pledd a plausible .éhavi»n of events by
wﬁicli Defendants accessed the Composition. See Gal v. Viacow Int ’l, Inc., 518 F. Supp. :2d 526,
538-39 (S.D.N.Y. 2007) (finding plaintiff failed to show access where she “Sonceded thit she
herself never submitted “her Screenplay to any of the defendasits or p'erééﬁs emplgyed by
defendants who weré involved in the creation of [the allegedly in‘fﬁnging {Vor'k],*aild that she had
no knowledge that any of the people to whom she had sent or shéﬁm' any version or part of her
Screenplay had shown it to any of the defendants or anyone connected with them”). As such, the
Court finds that Plaintiff has not adequately pled a chain of events theory of access.
b’ Allegations of Widespread Dissemination of thé Cémposition

« - Aswork is- ‘widely disseminated’ when it has had ‘considerable comimercial siuccess’ or isrv
‘readily avalable on-the market.” Webb v. Stallojie, 910 F. Supp:2d'681, 686 (SD.N.Y. 2012)
(quoting Silberstein v, Fox Ent: Grp., 424 F. Supp.2d 616,627 (SDN.Y. 2004)). Cofisiderable
cgmmﬁ_ercialsucces_s_pn-«\availability on the market can'be shown by statusorfpop‘ularmuswchaﬂs
- see, e.g.,AﬁKCQlesic, Inc. v. Harrisongs Music, Lid, , 722 F.2d 79’1’38 9‘98’(2& bir 1983) Acu/j’
Rose, Music, Inc-v..Jostens, Inc.; 988 F. Supp. 289, 293 (8. DNY. 1997) or where a plamtlff’ '
works were played by radio stations, performed live, or mﬂhons of coples are sold see e. g .
Arnstein v. Po; ter, 154 F.2d 464, 469 (2d Cir. 1946), abrogated on other grounds as recogmzed
in-Heyman v. Commerce &lndus Ins. Co., 524F. 2d 1317, 1319 (2d Cir. 1975)

e ot

Wlth Tespect to widespread dlssemmatlon the Court conSIders Plamtlff’ s allegatlons of (1)

h1s d ‘mbutlon of the Composmon and musxcal works contammg the Composmon to 1nd1v1duals

I P S

e A

t
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in the music industry, (2) his publication of the Composition online, (3) pﬁblic broadcasts of the
Composition, and (4) his performance of the Composition at various public and paid-entry venues
in the New York metropolitan area from 1985 through the preseﬁt. See supra § ILA.1. First,
Plaintiffs allegations of distribution of his works, including the Composition, to. various
individuals in the music industry without more—such as specific Defendaxits or their agents to
whom Plaintiff distributed his Composition—cannot sustain Plaintiff’s burden under Federal Rule
of Civil Procedure 8. See supra § IV.B.1.a; Klauber Bros., 2020 WL 7029088, at *8-9; Polsby v.
St. Martin 's Press, No. 97-CIV-690, 1999 WL 225536, at *3 (S.D.N.Y. April 19, 1999) (finding
no access to plaintiff’s work where “plaintiff rest[ed] almost exclusively on the naked claim that
she disseminated her work to ‘numerous persoﬁs’ in and around Washington, D.C. in the years
prior to publication of” the allegedly infringing work). Second, Plaintiff’s allegation that the
Composmon was available online during the period Defendants created the AIWs is insufficient
as a matter of law see Clanfon 556 F. Supp. 3d at 328 (“As a matter of law, the fact that the
Subject Composmon was posted on the internet is insufficient on its own to show ‘wide
dissemination.”); O 'Keefe v. Ogilvy & Mathef Worldwide, Inc., 590 F. Supp. 2d 500, 515
(S.D.NY. 2008) (“thé mere fact that [plaintiff]’s work wés posted on the internet prier to the

creation of defendants’ work is insufficient by itself to demonstrate wide dissemination™), and is

not supported by Plaintiff’s circumstantial evidence. Specifically, while Plaintiff alleges the

Composition was posted on a public platform, the historical internet capture of Plaintiff’s
previously avallable works does not indicate that the Composition was available. See supra
§ILA.L Noththstandmg that possible evidence, Plamt1ff also fails to allege facts that would be
within his kl?.owiedge, such as the extent of the exposure generated by the Composition’s online

presence in terms of numbers of page views, unique listeners, or plays. Clanton, 556 F. Supp 3d




at 328 & n.2; Silberstein, 424 F. Supp 2d at 621, 627 (“no inference of access may [] be drawn
from media coverage absent any signs that fthe subject work]'Was’, even for a mbment, popular or
widely .available for public consumption™); Klauber Bios, > 2020 WL 7029088; at *8, bur cf.
ABKCO, 722 F 2d at 998 (concluding that plaintiff showed access by wide dissemination because
the song was number one on the Billboard charts in the UnitedStites'and in the top thirty hits in
England for several weeks); Acuff-Rose, 988 F. Supp. 2d at 293 (finding that defendant had access
to the song by wide dissemination because it was a the top-five ranking country hit). Third, df the

alleged broadcasts, only one was in New York in the 1990s, the otlier New York broadcast was in

the early.1980s and the third was too removed from the city to raise an inference of plausible

access.. See supra § ILA.2 & n.2. A handful of instances of r‘acvl-io-play inl the decades between
clre‘at_ipn of the Composition and the ATWs does not raise a plausible question’of access alone. See;
e.g., Novakv. Broad. Co., 752 F ,‘ Supp. 164, 170 (SDN.Y. 1990) (conclfﬁding that plaintiff failed
to _Vs.hq__\y‘ vgi‘,d_e dissemination where the wotk was broadcasted nationally at least four times)

: Izin,a_lly, « Plaintiff’s -allegations conceming his many public performances of the
Composmon between 1985 and the creation of the AIWs; raise a closer & quest10n but do not on
tl;ex_r own e‘s_tebl-lsh,Defend~ants_ .access. See supra § LAY, Spiegelman v. Re;riseﬁecs. No 94
CIV 4763 (JSM) 1993 WL 322164, at *2-3 (S.D:N.Y: May 26, 1995) afrd, 101 F. 3d 685 (2d;v
Cir, 1996) (ﬁndmg plaintiff failed to show access through several live perfonnances of the
alleged}y mfrmged work where here had “no knowledge that [a defendant] or anyoﬁe éssoeiatedl-
with himv was present at a performance™). When considered in the context of Plaintiff’s other‘
a]legatlons of dxssemmanon ,however, the allegations could push Plamtlff’s thcory of w1despread
dJssemmatlon from possible to plausxble «Ultimately, reading the Amendéd Complaint in tl’le'l-iight. i

R

- most favorable to Plaintiff, it.may be plausible that the Composition §vas sufficiéntly widely
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disseminated throughout the New York City metropolitan area that Defendants, including
Schlemovitz—who had been active in the music scene in New York for a number of years during
which the Composition was broadcasted to and performed for the public—became aware of the
Composition and might have turned such access into the alleged copy of the Subject Work. See,
eg., Clonus)Assacs. v. Dreamworks, LLC, 457 F. Supp. 2d 432, 441-42 (S.D.N.Y. 2006) (“a work
only 1}eeds to be ‘readily available on the market” for a party to establish wide dissemination™)
(quoting Silberstein, 424 F. Supp. 2d at 627-28). As such, the Court assumes, without deciding,
that the Subject Work was sufficiently widely disseminated that Defendants méy have accessed it.
2. Probative Similarities

Following a showing of access, “a plaintiff may establish [actual copying] by
demonstrating probative similarity.” Boone v. Jackson, 206 F. App’x 30, 31 (2deir. 2006); see
Buttner v. RD Palmer Enters., Inc., No. 5:13-CV-0342 (LE@ATB), 2015 WL 1472d84; a*6 &

n.5 N.D.NY. Mar. 31, 2015) (“Similarity that relates to unprotected elements is probative only

of copying—not wrongful copying—and is rcferred to as ‘probative similarity™’) (quoting

Zalewskiv. Cicero Builder Dev, Inc., 754 F.3d95, 101 (24 Cir. 2014)). The Court need not engage
in an analysis of the pfotcctable and non-protectable clements of the works in questionv because
the Subject Work is a simple ﬁve-note sequence, apart from the lyrics that accompany it ih the
Com-position, with no alie_gations of any original or novel use of tempo, repetition, or cadence in
its presentation in the Comﬁosiﬁ011, See Dkt. No. 43 at § 14; ¢f. Boone, 206 F. App’x at 32 (finding
no probative similarity between two songs where “the call and response applied oﬁ'ly generically

to the two songs and was executed in defendants’ song “in a different ‘way and to varying

29

degrees™). The AIWs similarly contain a five-note sequence, accompanied by a vocalized “la”

sounding with each of the notes. See supra §ILA.2.
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<At
Plaintiff’s conclusory ééserﬁdﬁ that the ATWs are “stxikingily similar to Plaintiff’s five note
melodic hoo_‘k8 in cadence, mel-ody, and meaning,” Dkt. No. 43 at 915, is unpersuasive. F.irst, no
meaning is conveyed by Defendants® use of the five-note sequence and accompanying “la”
expressions, see supran.4; J%ather, the jingle purely conveys sounids. See Jones v. Atlantic Records,
No. 22-CV-893, 2023 WL-5577282, at *5-6 (S.D.NY. Aug. 29, 2023) (“short and coﬁamonplace

phrases are not, protectable?’) (citation omitted). - Similarly, although Plaintiff attempts to draw

from the meaning of the Composition to support that of the Subject Work, his’ claim épéciﬁcally

divorces the words sung while playing the Composition from the Subjeé’t Work’s five-note

sequence. Accordingly, Plaintiff’s claim 1s best understood as alleging that Defendants actually

copied the five-note sequence with its standard “cadence [and] meledy™ for use in thejr AIWs.

Dkt. No. .47 at 4. As Defendants do not appear to dispute that the two sets of five notes are the

. » VL
same, see 7d. at 1 (noting that the “Febreze Tagline employs-a common melody consisting of a 3-
2-1-2-1 Qi-{gh. sequence of ‘] i-Re-Do-Re-Do[,]>? and Plaisitiff’s Compo’éit:idh “also cdntains a
simple ﬁyc-que‘ sequence”), | and viewing the Amended Complaint in the f‘lfig-ht most favorable to

Plaintiff, the Court assumes that Plaintiff has alleged similarities probative of actual'cc;pyﬁig9 and

moves to the final infringement consideration: whether the alleged cdpyiné Wwas i*ll%g-él because of
A R <A
actiouablevvsuﬁb'sjpan,@iaj similarities between the works. -

o .

i

8 The Court declines to adci)pt Plaintiff’s description of the Subject Work' as part of the
Composition’s “hook.” See Pyatt v. Jean, No. CV-04-3908 (TCP) (AKT), 2006 WL 8440910, at
*1(EDN.Y. Aug. 29, 2006) (The ‘hook’ is the most identifiable phrase in a popular song.”). -

® The Court does not however t”md that the Subject Work and ATWs are so “strikingly similar” that -
the Court would allow. the gase to go.forward in the absence of allegation's of aécéss becase the
similarities, discissed 7 § IV.C, are not of a kind that could “only be explained by copying, _
rather than coincidence, independent creation, of prior common ‘Soutce:” ‘Clanton, 556 F. Supp.
3d at 330 (noting that the “str ing similarity test is applied with particular stringency in cases
involving popular music™) (quo‘tation omitted).

15 ..
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C. Plaintiff -haé Insufficiently Aileged A ctionable Substantial Similarities

999 e

“[S]ubstantia1 similarity is ‘always a required element of actionable copying,”™ ““properly
[considered] after the fact of copying has béen established, as the threshold for determining-that
the degree of similarity suffices to demoﬁstrate actionable infringement.”” Tufdmerica, Inc. v.
Diamond, 968 F. Supp. 2d 588, 595 (S.D.N.Y. 2013) (quoting Ringgold v. Black Ent. Television,
Inc., 126 F.3d 70, 74 (2d Cir. 1997)). “Generally, an allegedly infringing work is considered
substantially similar to a copyrighted work if ‘the ordinary observer, unless he set out to detect the
disparities, would be disposed to overlook them, and regard their aesthetic appeal as the same.””
Boisson v. Banian, Ltd., 273 F.3d 262,272 (2d Cir. 2001) (quoting Folio Impressions, Inc. v. Byer
Cal., 937 F.2d 759, 765 (2d Cir. 1991)). “Two works are not substantially similar as a matter of
law if ‘the similarity 'between two Works concems only non-copyrightable elements of the
plaintiff’s work, or if no reasonable jury, properly instructed, could find that the two works are
substantia'l-ly simiflar.”’ MecDonald v. West, 138 F. Supp. 3d 448, 454-(S.D_.N.Y. 2013), aff'd, 669
F. App’x 59 (2d Cir. 2016) (quoting Peter F. Gaitb, 602 F.3d at 63). “District courts in this circuit
may ey.alujate a queétion of substaﬁt;al _simiiari@ at the motion to &ismiss stage under Rule

12(b)(6).” Id. at 453-54 (“in music copyright cases” “Courts in this district regularly ... listen to

the songs at issue when evaluating a motion to dismiss™).

In the instant Opposition, Plaﬁltiff argues thét _the Subject Work is protectable because
Plaintiff has shown a valid copyright. Dkt. No. 51 at 10. However, Plaintiff’s copyright covers
the Composiﬁon' as a whole and is not for the Subjéct Work as a stand-alone copyrightable
exf)ression. In opbosition to Defendanfs’ first motion to dismiss, Plaintiff advanced a single
argumeht thdt the Subject Work—as opposed to the entire Composition—is_ subject to copyright

protection. See Dkt. No. 37-1 at 7. Plaintiff’s reliance on only TufAmerica, Inc. v. WB Music




Case 3:21-cv-00805-

]
I
M

Corp., 67F. S@pp. 3d 590 (S.D:N.Y. 2014), is misplaced. There, the court “assumed for purposes
' |

of th{e] motion that p‘l-aintiﬁ' ha[d] valid copyrights in the Composition.” 1d. at 593 & 1.10.
o : o
Ultimately, h&{vevef, the court disagreed with plaintiff’s assuniption “that every copying of any
part of anothel;f artist’s protected work is infringement,” instéad holding that there was “no
|

1 . ) o .
plausible claim‘jof substantial similarity,” and granted dismissal. Id. at 598-99.

-+ -Having :carefully reviewed the Amended Complainf, the: partiés’ argﬁmen‘t’s, ‘and the

| e,
Composition aﬂ‘d AIWs; the Court finds that the similarities betwéen the Works concern only de
B ) -

minimis -“nqn-tf:!opyrightable elements of the [Subject Wlork™ and “no'reésonable jury, prdperly

instructed, cou!l'id find that the [ATWs] are substantially similar.” See, e.g., Peter F. Gaito, 602
F3dat63 ‘(quo;:;:n:g WarnerB;'os. Inc. v. Am. Broad. Cos., 720 F.2d 231,240 (2d Cir. 1983)). Even
if. Defendants” ‘;h‘-ad' accessed the  Composition and distilled the Subject Work from the
Cbmpesition—(%espi-te_ the ﬂle'eti'ng background role of the Subject Work in the Composition, see

. ! _ ] .
supra § {V,Bl.o,—;‘the Subject Work standing alone as a five-note sequerice without any distinctively

original lyrics, tempo, melody, tone, repetition, or cadence simply docs not present “protectable

elements” ﬁecesjs,ary. to. advance Plaintiff’s putative infringement claim. Seé’McDonald, 138 F.

Supp. 3d at 454 (“common rhythms, song structures, and harmonic progressions are not protected”

by copyright la“viv); Logical Operations Inc. v. 30 Bird Media,"LLC; 354 F. Supp. 3d 286, 208

¢ o AR

R B
i
|
|

19 In his Oppos!iition, Plai:n-tiﬂf raises the new allegation that the Subject Work appears in the
Compoesition thr:e;¢ times, Dkt! No. 51 at 8. “Because a plaintiff cannot raise allegations not raised
n its complaint 1n a brief in o;faposit-ion t0 a motion to dismiss, the Court does not take notice of
these aiileglations‘.’i_ Clanton, 556 F. Supp. 3d at 327 (citing Cal Distyib., Inc. v. Cadbury Schweppes
Ams. Bevs., Inc.; No. 06 Civ. 10496, 2007 WL 54534, at *6 (S.DN.Y. Jan, 5,2007)). Were the
Court to nevertheless consider Plaintiff’s new allegation, the analysis would not change besause
(1) the two additional instance i '

(2) the five ' i

17
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(W.DN.Y. 2018) (“Single words, short phrases, and standard fonts are not generally protectible
subject matter.”); Lane v. Knowles-Carter, No. 14 Civ. 6798 (PAE), 2015 WL 6395940, at *6
(S.D.N.Y. Oct. 21, 2015) (granting motion to dismiss where two songs’ “use of a common four-
bar phrase, if found, would not establish substantial similarity between them™); Poindexter v. EMI
Record Grp., No. 11-cv-559 (LTS)(JLC), 2012 WL 1027639, at *4 (S.D.N.Y. Mar. 27, 2012) (“a
single note is not entitled to copyright protection™); see, e.g., Acuff-Rose, 155 F.3d at 143 (the
phrase ““[y]ou’ve got to stand for something, or you’ll Afal] for anything,” lacks originality and was
therefore not protected” by the plaintiff’s copyright); Newton v. Diamond, 388 F.3d 1189, 1195-
96 (9th Cir. 2004) (no substantial similarity where allegedly infriﬁging work sampled a three note

sequence and repeated it on loop); Pickett v. Migos Touring, Inc., 420 F. Supp. 3d 197, 206-08

(SD.N.Y. 2019) (“Having carcfully .listened to the two songs, the Court concludes that the

similarity between the two works concerns only ‘unprotectible elements’ of Pl aintiff’s Work™ “and v
is, therefore, 'notv protected by the copyright laws.™); Rudkowski v. MIC Network, Inc., No. 17 CIV.
3647 (DAB), 2018 WL 1801307, at *4 (S.D.N.Y. Mar. 23, 2018) (‘;All' individual .frame clearly
represents an extremely small fragment of the whole Video.”); ¢f. Bright Tunes Music Corp. v.
Harrisongs Music, Ltd., 420 F. Sﬁpp. 177, 178, 180 & n.2 (S.D.N.Y. 1976) (finding musical
sequences of three notes (“sol-mi-re”) and five notes (“sol-la-do-la-do™) noet novel, but their
repetitions in “a highly unique pattern” sufficiently substantially simiiar to sustain a copyright
claim where the two songs were “virtually identical except for one phrase™). The Court fmds that
an ordinary observer would be disposed to overlook the simi‘larities between the Subject Work
presented in the Composition and the AIWs as, at most, de minimis copying. .As such, Plaintiff’s
claim for infringement is denied for insufficient allegations of actionable substantial similarities

between the Subject Work and the AIWs.
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Bees, ﬁ"if,‘f*’
D. Leave to Amend

When a complaint has been dismissed, “[tThe court should freely give leave [to amend]

when'justice 56 requires.” FED. R. CIV. P. 15(a}(2). However, a court may dismiss without leave

to amend whenlamendment would be “futile,” or would not survive a motion to dismiss. Hutchison
A

v. Deutsche B&hk Sec. Inc., 647 F.3d 479, 491 (2d Cir. 201 1).l Here, further amendment would be

 futile because lsefendanw use of the five-note sequence from‘th'é copyrightéd Composition'would

still be de mzn?z“mzs.. See, e.g., Rudkowski, 2018 WL 1801307, at *4. Accordingly, the Amended
Complaint is d‘l‘smlssed with prejudice and without further leave to amend.

‘ |

V. : CONCLUS‘ION

Accordmgly, the Co n‘c hereby

O’ERS that Defendants’ motion to dismiss, Dkt. No. 46, is GRANTED in iits entirety;
and the Court f“lfi‘r.ther

_ORDERS that the A mended Complaint, Dkt. No. 43, is DISMISSED with prejudice and

without leave to amend; and the Court further -

'
i
i

ORDERS that the Clerk serve a copy of this Order on the parties in adtordance with the

|
Local Rules, ancf;l to close the case.
i

* 1T IS SO ORDERED, .,
[
|

Dated: September 22, 2023 | OLM/V\LW ﬂmm

. Albany,;New York , Anne M. Nardacei

U.S. District Judge

|
1
]
i
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UNITED STATES COURT OF APPEALS
for the
SECOND CIRCUII

Ata Statéd Term of the United States Court of Appeals for the Second Circuit, held at
the Thurgood Marshall United States Courthouse, 40 Foley Square, in the City of New York, on
the 28" day of October, two thousand twenty-four,

Present: Reena Raggi,
William J. Nardini,
- Circuit Judges,
Natasha C. Merle,
- District Judge.

Cameron Cates, ORDER
: Docket No. 23-7501

Plaintiff - Appellant,

v.
Jared Sh‘lemovitz,? DBA Junto Sounds, Procter & Gamble
Corporation, DBA Febreze, Grey Global Group

LLC, WPP Group USA Incorporated,

Defendants - Appellees.

Appellant Cameron Cates having filed a petition for panel rehearing and the panel that
determined the appeal having considered the request,

ITIS R_EBY ORDERED that the petition is DENIED.

For The Court:

Catherine O'Hagan Wolfe,
Clerk of Court
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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF NEW YORK

CAMERON CATES,
Plaintiff,
-against- 3:21-CV-0805 (LEK/ML)

JARED SHLEMOVITZ,d/b/a JUNTO
SOUNDS, et al.,

- Defendants.

MEMORANDUM-DECISION AND ORDER

IN TRODUCTI‘ON

Plaintiff Cameron Cates, proceeding pro se, brings this action against defendants Jared
Shlemovitz, (doing business as Junto Sounds), Procter & Gamble Corporation, (doing business-
as Febreeze), Gréy Advertising Corporation (“Grey”), and WPP ‘Group USA Incorporated
(collectively “Defendants™), alleging that Defendants infringed Plaintiff’s copyright on a work
that Plaintiff authored. Dkt. No. 1 (“Complaint”). Before the Court is Defendant’s motion to
dismiss. Dkt. Nos. 26 (“Motion to Dismiss” or “Motion™), 28 (“Defendants’ Memorandum of
Law?). For the reasons that follow, the Motion is granted and Plaintiff’s Complaint is dismissed
- without prejudice.
II. BACKGROUND

The following factual allegations are assumed to be true in evaluating the Motion to

Dismiss. See V_é,Qa v. Hempstead Union Free Sch. Dist., 801 F.3d 72, 76 (2d Cir. 201 5).
In 1982 Plaintiff, a “multi-disciplined and national published artist,” composed the song

“She Loves Her Job” (the “Infringed Composition”). Compl. 9 10~11. Plaintiff submitted the

finished version of the Infringed Composition to the United States Library of Congress’

APPENDIX D




Copyright Office on February 24, 1983, along with eight other finished sound recordings

compiled under the title “The songs I wrote in my spare time.” Id. q13.

Around Spring of 2021, it became known to Plaintiff that Defendants “reproduced

synchronized, distributed, and/or publicly performed a substantial portion of the Infringed
Composition without Plaintiff’s authorization.” Id. q 14. Plaintiff contends the “substantial
portion” of the Infringed Composition includes the “five note melodic hook noted in Plaintiff's
original manuscript measure five and six in sequence, sounded as the finished audio recording
registered with the U.S Copyright Office on February 24, 1983.” Id. q15.

In 2017, Defendants created a series of “Febreeze” advertisements that used a similar five
note phrase, sung as “[1]a, la, la, la, 1a.” Id. 9 16. The phrase has been used in television, radio
and streaming commercial broadcasts .since that time. Id. q 15. Plaintiff notes that this “ﬁve note
melodic hook in cadence, melody, and meaning” is strikingly similar to his Infringed |
Composition. Id. Further Defendants composed an album that 1ncluded “eight multi- genre songs
of pop, hip-hop, and rap” known as “The Freshness” that also mcluded phrases resembling the
Infringed Composition. Id. q 17-18. Without any permissron or previous authorization from
Plaintiff, Defendants uploaded “The Freshness” on March 11, 2019, to Sound Cloud, a publicly
accessible website. Id. § 19. | |

Plaintiff made Defendants aware of the alleged infrinéement through tWo emails sent on
April 26 and 28 0f 2021, as well as a phone conversation with Grey’s corporate attorney, Katrina
Dibbini. Id. 9 23. Plaintiff asserts a cause of action under federal copyrighg law, 17 U.S.C §§ 101,
105, and alleges that i)efendants acted with Willful disregard for Plaintiff>s rights and that as a

“direct and proximate result of the 1nfr1n0ement by Defendants Plamtlff is entitled to damages in

an amount to be determined at trial.” Compl 91 24-25.
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LEGAL STANDARD * e
To survive a motion to dismiss pursuant to Federal Rule of Civil Procedure 12(b)(6), a
“complaint must contain sufficient factual matter, accepted as true, to ‘state a claim to relief that

is plausible on its face.”” Ashcroft v. Igbal, 556 U.S.»662, 663 (2009) (quoting Bell Atl. Corp. v.

Twombly, 550 U‘,S.’544, 570 (2007)); see also Fed. R. Civ. P. 12(b)(6). A court must accept as
true the factual élleg_ations contained in a complaint and draw all inferences in favor of a

plaintiff. See Allaire Corp. v. Okumus, 433 F.3d 248, 249-50 (2d Cir. 2006). A complaint may

be dismissed pursuant to Rule 12(b)(6) only where it appears that there are not “enough facts to

state a claim to relief that is plausible on its face.” Twombly, 550 U.S. at 570. Plausibility

requires “enough fact[s] to raise a reasonable expectation that discovery will reveal evidence of

[the alleged mis"conduct_].” Id. at 556.

| The plausib§lity sfcandard “asks for more than a sheer possibility that a defendant has
acted unl.awﬁ,llly.” I_qga_l,: 556 U.S. at 678 (citing Twombly, 550 U.S. at-556). “[Tlhe pleading

: stlandafd,_ Rule 8 announces dqes not require ‘detailed factual allegations,” but it demands more
than anunadomed, _the-d‘e,fehdant-unlawﬁ.ll]y-harmed-me accusation.” Id. (citing Twombly, 550
US at 555). \_{Vheye_ a court is unable to infer more than.the mere possibility of the alleged
rhisconduct béséd on the pleaded facts, the pleader has not derﬁonstrated that she isentitled to
reli?f and the acfion is subject to dismissal. See id. at 678-79.

Gi\éen Plaintiff’s Pro se status, the Court is obligated to construe the allegations in the
Complaint with fhe utmost lgniency. See Haines v. Kerner, 404 U.S. 519, 520 (1972) (holding
that a‘ pro se l.itig'ant"s compléint is to be held “to less stringent standards than formal pleadings
draﬂéd by la&yer;:”).

IV. DISCUSSION
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“To establish [copyright] infringement, two elements must be proven: (1) ownership ef a

valid copyright, and (2) copying of constituent elements of the work that are original.” Clanton v.
UMG Recordings. Inc., No. 20-CV-5841, 2021 U.S. Dist. LEXIS 153899, *1 (S.D.N.Y. 2021)

(quoting Feist Publications, Inc. v. Rural Tel. Serv. Co., 499 U.S. 340, 361 (1991)). “In order to

establish that a defendant copied constituent elements of an original work, a plaintiff must
establish that: (1) the defendant has actually copied the plaintiff’s work; and (2) the copying is
illegal because a substantial similarity exists between the defendant’s work and the protectible
elements of plaintiff’s” work. Id. (internal quotations marks omitted).

“Actual copying‘ ean‘be shown through either (1) direct evidenee of copying or (2)
circumstantial evidence that the defendants had access to the plaintiff’siwork.” Id. “Siuch
circumstantial evidence can be demonstrated through either (1) a particular chain of events by
which the defendant might have gained access to the work, or (2) facts 'showing that plaintiff’s
work was Widely disseminated, such that access can be in‘ferred.”'&

A. Valid Copyright

Defendants contest whether Plaintiff holds a valid copyright to the brief ﬁve-nete bhrase
that Defendants alleoediy copied. See Defs.” Mem. Of L. at 9-12. However because, as
described below Plamtlff has failed to sufﬁmently allege actual copying, the Court need not
consider these arguments. Thus, “[flor the purposes of this motion, the Court assumes that
[Pla1nt1fﬂ owns a valid copyrlght ” Clanton, 2021 U.S. Dist. LEXIS 153899 at *1.

B. Actual Copying

As described above, actual copying may be shown either through direct evidence or

through circumstantial evidence. The Court considers each in turn.




{grg’g"’n‘ wd’»

Y
]
} Direct Evidence .

Plamtlff has not alleged any direct evidence that Defendants actually copied the Infringed
Composition. While Plaintiff does claim that Defendants “reproduced” or “synchronized” his
» composition, he has pled no facts to support this conclusory allegation. See generally‘ Compl. As
such, Plaintiff has not plausibly pled that there is direct ev1dence that Defendants actually copied
the Inﬁmged Composmon

o2 Cirqum.s:tantial Evidence . . A Lo

In the absence of direct evidence of actual copying, a plaintiff may establish copying -
circumstantia-ll;f; by demonstrating that “the person, who composed the defendant’s work had
access.to the coipyrighted material, and that there are simildfities between the two works that are

‘probative of cogpying.”’ New Old Music Grp., Inc. v. Gottwald, 122 F. Supp. 3d 78, 85

|
(S.D.NY. 2015§)>(quoting Jorgensen v. Epic/Sony Records, 351 F.3d 46, 51 (2d. Cir. 2003)).
As discﬁssed above, a showing of access can come in two forms; (1) a chain of events, or
(2) a showing that the work was widely disseminated. A plaintiff need only prove one of these in

order to prove the access component of circumstantial evidence.. .

_ ; _a. Chain of Events
o |
A “c_ham of events” theory of access may “rel[y] on a somewhat attenuated chain of

5

events extendmg over a long period of time and distance.” Gaste v. Kaiserman, 863 F 2d 1061,

1067 (2d. Cir. 1988); see also Feuer-Goldstem Inc. v. Michael Hill Franchise Pty. Ltd.. 2019

U.S. Dist. LEXIS 51980, *15 (N.D.N.Y. 2019). Furthermore, “[a] copyright infringement
“ .
plaintiff neod no*g prove that the infringer actually saw the work in question; it is enough to prove

that the infringer (or his intermediary) had the mere opportunity to see the work and that the

subsequent material produced is substantially similar to the work.” Jorgensen, 351 F .3d at 55.
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However, a plaintiff still must allege a plausible chain of events leading to Defendants’ access.

Clanton, 2021 U.S. Dist. LEXIS 153899 at *11 (“The language from Jorgensen stating that ali a

plaintiff must show is that the defendant ‘had the mere oppértuhity to see the work’ applies only
when the plaintiff has plausibly alleged a chain of events through which his work was accessed
by the defendant. The mere posting of the work on the ihtemet is not sufficient to plead such a
chain of events.”).

Here, while Plaintiff has sufficiently plead that the Infringed Composition has been filed
with the United States Library of Congress’ Copyright Office, he has pfovided no account of a
chain of events whereby Defendants would have had an opportunity to see his composition. See
generally Compl. As such, Plaintiff has failed to demonstrate access through a chain of events.

b. Wide Dissemination

“A work is ‘widely disseminated’ when it has had ‘considerable commercial success’ or

is ‘readily available on the market.”” Webb v. Stallone, 910 F. Supp. 2d 681, 686 (S.D.N.Y.
2012) (quoting Silberstein v: Fox Ent. Grp., 424 F. Supﬁ. 2d 616, 627 (S.D.N.Y. 2004)). Hére:
Plaintiff has pled no facts relating to the dissemination of the infring'ed-work. See g. eﬁerally
Compl. He has not alleged that the composition has been publicly posted on any forufn or
website, played over radio or television, or otherwise made available to the public. See generally
id. For this reason, I.’jlaintiff has failed to sufficiently allege that the Infringed Composition was
widely disseminated.

V. CONCLUSION

In order to prove that a defendant copied an original work, as required to state a claim for
copyright infringement, a plaintiff must prove that: (1) the defendant actually copied the

plaintiff’s work; and (2) the copying was illegal because a substantial similarity exists between
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the defendant’s work and the pffo'%cectable elements.of Aﬁi&éﬁb‘laintiff s work. Clanton, 2021 U.S.

Dist. LEXIS 15@)899 at *1. Having found that Plaintiff has not plead sufficient facts to plausibly

estgbiish that Djefendants aétually copied his work, the Court need not assess whether the

Infringed C‘omﬁ)osition was substantially similar to Defend;n;ts.’ work nor whether it is
sufficiently original.

Given ﬁlaintiffs pro se status, he may file an amended complaint should he wish to plead

~ facts showing éither a chain of events that would have given Defendants access to his work, or
that his work was widely disseminated.
- Accordigngly, it is hereby:

ORDEI;IED, that Defendants’ Motion to Dismiss (Dkt. No. 24) is GRANTED and
Plaintiff’s Comfplaint is DISMISSED without prejudice and with leave to amend; and it is
further

OEI?ED? that the Clerk serve a.copy of this Memorandum-Decision and Order on the
pa‘.rcies .in flccorciancc with the Local Ruiles. |

© ITISSO ORDERED.

DATED:  April 27, 2022
: Albany, New York

'\
LAWRENCE E. KAHN
United States District Judge
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