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Marc J. Rachman (Jennifer T. Klausner, 
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Davis+Gilbert LLP, New York, NY.

For Defendants-Appellees Proctor & 
Gamble Corp., Grey Global Group LLC, 

' And WPP Group USA, Inc.:

Ronald A. Giller, Gordon Rees Scully 
Mansukhani, LLP, Florham Park, NJ.

For Defendant-Appellee Jared Shlemovitz:

Appeal from a judgment of the United States District Court for the Northern District of

New York (Anne M. Nardacci, District Judge).

UPON DUE CONSIDERATION, IT IS HEREBY ORDERED, ADJUDGED, AND 

DECRIiElLtltatthe judgment of the district courtis-AFFIRMED.

Plaintiff-Appellant Cameron Cates, proceeding pro se, appeals from a judgment entered

on September 22, 2023, dismissing his suit against Defendants-Appellees Grey Advertising

Corporation, Procter & Gamble Corporation (“P&G”), WPP Group USA Incorporated, and Jared

Shlemovitz. Cates alleges that various P&G advertisements for the product Febreze contain a

jingle copying a five-note portion of a song to which he holds a copyright. He brought suit in the ~

United States District Court for the Northern District of New York (Anne M. Nardacci, District

Judge) against the Defendants, asserting a single claim for copyright infringement under 17 U.S.C.

§ 101 et seq. The district court dismissed the case pursuant to Fed. R. Civ. P. 12(b)(6), holding

that Cates failed to allege substantial similarity between the P&G advertisements and his song. -

See Cates v. Shlemovitz, No. 21-cv-805,2023 WL 6200196 (N.D.N.Y. Sept. 22,2023). Cates now

appeals. We assume the parties’ familiarity with the case.

“We review de novo the dismissal of a complaint pursuant to Federal Rule of Civil

Procedure 12(b)(6), accepting as true all factual allegations in the complaint and drawing all 

reasonable inferences in the plaintiffs favor.” Abdin v. CBS Broad. Inc., 971 F.3d 57, 66 (2d Cir.
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2020).2 To survive a motion to dismiss under Rule 12(b)(6), the complaint must plead “enough
' !■ , . -yr ■

facts to state a claim to relief that is plausible on its face.” Bell Atl. Corp. v. Twombly, 550 U.S. 

544, 570 (2007). We also review a district court’s determination of substantial similarity de novo. 

Abdin, 971 F.3d at 66. Substantial similarity may be addressed at the motion to dismiss stage when 

“the district court has before it all that is necessary to make a comparison of the works in question” 

“without the aid of discovery or expert testimony.” Peter F. Gaito Architecture, LLC v. Simone

Dev. Corp., 602 F.3d 57, 65 (2d Cir. 2010).

To state a claim for copyright infringement, a plaintiff with a valid copyright “must

demonstrate that: (1) the defendant has actually copied the plaintiffs work; and (2) the copying is

illegal because a substantial similarity exists between the defendant’s work and the protective 

elements of plaintiffs work.” Abdin, 971 F.3d at 66 (second emphasis added). Generally, “[t]he

standard test for substantial similarity between two items is whether an ordinary observer, unless

he set out to detect the disparities, would be disposed to overlook them, and regard the aesthetic

appeal as the same.” Peter F. Gaito, 602 F.3d at 66. Two works are not substantially similar as a

matter of law if “the similarity between [the] two works concerns only non-copyrightable elements

of the plaintiffs work, or [if] no reasonable jury, properly instructed, could find that the two works

are substantially similar.” Id. at 63. In a copyright infringement action, “the works themselves

supersede and control contrary descriptions of them” in the pleadings. Id. at 64.

We affirm the district court’s dismissal of the Complaint for failure to plausibly allege

substantial similarity because the five-note sequence at issue is not a protectable element of Cates’s

. .. song. Our Court has reasoned that “all creative works draw on the common wellspring that is the

2 Unless otherwise indicated, when quoting cases, all internal quotation marks, alteration marks, emphases, 
footnotes, and citations are omitted.
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public domain,” and so “even works which express enough originality to be protected also contain 

material that is not original, and hence that may be freely used by other designers.” Tufenkian

Imp./Exp. Ventures, Inc. v. EinsteinMoomj'y, Inc., 338 F.3d 127,132 (2d Cir. 2003). “[Elemental

‘raw materials,’ like colors, letters, descriptive facts,” and the basic building blocks of music are 

not protected by copyright. Id. We agree with the district court that the “five-note sequence

without any distinctively original lyrics, tempo, melody, tone, repetition, or cadence simply does

not present ‘protectable elements’ necessary to advance [Cates’s] putative infringement claim.”

Cates, 2023 WL 6200196 at *8; see also Boisson v. Banian, Ltd., 273 F.3d 262,272 (2d Cir. 2001)

(in determining substantial similarity, courts are “guided by comparing the ‘total concept and feel’

- of the contested works”). Cates cannot plausibly allege that the Defendants took from his work

“so much of what is pleasing to the ears of lay listeners . . . that [the Defendants] wrongfully

appropriated something” that belongs to him. Repp v. Webber, 132 F.3d 882, 889 (2d Cir. 1997).

. Accordingly, because the Complaint alleges only that the advertisements are similar to the

unprotected five-note sequence in his song, Cates has failed to plausibly allege a copyright 

infringement.3

The Defendants separately ask this Court to affirm the district court’s judgment on the 

independent grounds that Cates failed to plead facts showing the Defendants actually copied his 

song. We need not reach that issue, however, because we conclude the district court’s judgment 

must be affirmed for Cates’s failure to plead substantial similarity between the two works.

Cates argues for the first time on appeal that the five-note song portion at issue is protected because of its 
particular placement in his song. We do not generally consider arguments raised for the first time on appeal, United 
States v. Gershman, 31 F.4th 80, 95 (2d Cir. 2022), and find no reason to do so here.
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We have considered all of Cates’s arguments and find them unpersuasive. Accordingly,

we AFFIRM the judgment of the district court.

FOR THE COURT:

Catherine O’Hagan Wolfe, Clerk of Court

r«
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UNITED STATES DISTRICT COURT 
NORTHERN DISTRICT OF NEW YORK

CAMERON CATES,

Plaintiff,

v. 3:21-cv-00805 (AMN/ML)

JARED SCHLEMOVITZ, d/b/a JUNTO SOUNDS 
PROCTOR & GAMBLE CORPORATION, d/b/a ’ 
FEBREZE, GREY GLOBAL GROUP LLC, and 
WPP GROUP USA INCORPORATED,

Defendants.

APPEARANCES: OF COUNSEL:

CAMERON CATES
South New Berlin, NY 13843 
Plaintiffpro se

GORDON & REES SCULLY MANSUKHANI
18 Columbia Turnpike, Suite 220
Florham Park, NJ 07932
Attorneys for Defendant Jared Schlemovitz d/b/a
Junto Sounds

RONALD A. GILLER, ESQ.

DAVIS & GILBERT LLP
1675 Broadway
New York, New York 10019
Attorneys for Defendants Procter & Gamble
Corporation d/b/a Febreze, Grey Global Group LLC
and WPP Group USA, Inc.

MARC J. RACHMAN, ESQ. 
JENNIFER T. KLAUSNER, ESQ. 
DANIELLE C. ZOLOT, ESQ.

Hon. Anne M. Nardacci, United States District Judge:

MEMORANDUM-DECISION AND ORDER

I. INTRODUCTION

Presently before the Corn is Defendants Jared Schlemovitz (“Schlemovitz”), Procter & 

Gamble Corporation (“P&G”), Grey Global Group LLC (“Grey”), and WPP Group USA, Inc.'s
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(“WPP” and collectively, “Defendants”) motion to dismiss Plaintiff Cameron Cates’s (“Plaintiff’) 

Amended Complaint, Dkt. No. 431 (the “Amended Complaint”), with prejudice pursuant to

Federal Rule of Civil Procedure 12(b)(6). Dkt. Nos. 46-49 (the “Motion”).

For the reasons set forth below, the Motion is granted in its entirety, and the Amended

Complaint is dismissed with prejudice.

BACKGROUNDII.

A. FACTUAL BACKGROUND

The following facts are drawn from the Amended Complaint and are assumed to be true 

for purposes of ruling on the Motion. See Div. 1181 Amalg. Transit Union-N.Y. Emps. Pension

Fundv. N.Y.C. Dep’t ofEduc.,9 F.4th 91,94 (2d Cir. 2021) (per curiam).

1. Plaintiffs Development and Distribution of the Composition

Plaintiff Cameron Cates is a multi-disciplinary artist who has created musical

compositions, orchestrations, and other works in his career as a musician, composer, and maestro.

Dkt. No. 43 at t 10. In 1982, Plaintiff composed a song, “She Loves Her Job (and I Love Her

Too).” Id. at f 11; see Dkt. Nos. 43-1 (handwritten sheet music), 43-2 (audio recording submitted 

to Court). Plaintiff registered the finished sound recording of the song (the “Composition”), along 

with eight other finished sound recordings, with the United States Library of Congress’s Copyright 

Office on February 24,1983, receiving registration code PAu 484-226. See Dkt. No. 43 atfl 11- 

13. The Composition contains a “five note melodic hook notated iii the plaintiffs original 

manuscript measures five and six in sequence,” which five-note sequence, divorced from the
V

accompanying words, comprises the allegedly infringed work (the “Subject Work”). Dkt. No. 43

Citations to docket entries utilize the pagination generated by CM/ECF docketing system and not 
the documents’ internal pagination.
l
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at 1 14. In the audio recording, the Subject Work is audible at 0:08-0:09. Dkt. No. 43-2.

Plaintiff alleges that the Composition was broadcasted, performed publicly, and available 

online over several decades prior to the alleged infringement in or about 2017. Dkt. No. 43 at 

15-18, 22-24, 26-27, 29-3 0. Plaintiff identifies two specific occasions and one general occasion 

of public radio broadcasts of the Composition:

• One time on July 14, 1983, by Columbia University’s WKCR 89.9 FM with artist 
attribution to a New York metropolitan area audience, Dkt. No. 43 atffl[ 16-17;

• One time in 1992, by WNSR 105.1 FM ’Soft Rock’ to a New York metropolitan 
audience, id. at *[ 29; and

• “[I]n rotation” in the 1990s by WVOX 1460 AM in New Rochelle, New York Id. at 
130/

Additionally, Plaintiff alleges twelve specific occasions and two general occasions of his

performance ofthe Composition for the public or paid audiences: *

• In' 1985 at a “Chillies” in Manhattan, id. at 118;

• In 1988 at St. James Park in the Bronx, id.;

• In 1990 at “CBGB’s” on Bowery, id.:

• hi 1992 at “The'Red Parrot” in Manhattan, id.-,

In 1998 at “Rectangles” in Manhattan, id. \ '

• ' M ! w at th! 1?™ Mountain Cafe” in Greenwich' Village; “West End Gate” in 
Manhattan, and Le Bar Bat” in Manhattan, id.-,

area

• i

• In 2000 at “Cafe 44” in Manhattan, id. -
V. - ' ‘

hi 2001 twice as part of an original musical presented at “the Taipei Theatre” in 
Manhattan, id. at ^ 18, 22; Dkt. No. 43-3; ■ ‘ P

. ■ • In 2012 at the “Gershwin Hotel” in Manhattan, Dkt. No.'43 atU 18; and : ‘ ’'

• • f -
means quantifiably, nor does

s reached a New.York City audience. '

3;
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• At “many other venues throughout New York ...Id.

Plaintiff also alleges that he has played the Composition “[f]rom 1998 to the present” at an annual 

5K run along Manhattan’s upper west side, and indeterminate half marathons “in 3 of the 5 

boroughs.” Id. atlj 23.

Further, Plaintiff alleges that beginning in 2005 he began publishing some of his musical 

works, including the Composition, onto an internet platform called “Acid Planet.” Id. at^] 24. The 

Composition allegedly remained accessible on Acid Planet until some point in 2018, when the 

platform’s contents were erased. Id. at H 25. Seventy-seven of Plaintiff’s works—not including 

the Composition—remain accessible on another internet platform, “Internet Archive.” Id. at ][ 25. 

Finally, Plaintiff alleges that in the late 1980s he was invited to submit his works, including the 

Composition, to music industry award-winner David Sonenberg. Id. at ^ 27.

2. Plaintiff’s Allegations of Defendants’ Infringement 

Plaintiff alleges that Defendants3 have used a five-note “La, la, la, la, la” sequence in 

various P&G advertisements for Febreze products broadcasted to the public since 2017 (the 

“Allegedly Infringing Works” or “AIWs”), that is “strikingly similar” to his Subject Work’s 

“cadence, melody, and meaning.” Id. at 5j 15. Plaintiff contends that Defendants’ infringement 

includes an album of eight songs created for the public compiled in an album titled “The 

Freshness,” which has been available for public consumption since March 11, 2019. Id. at ^ 38- 

40. Plaintiff alleges that by “target[ing] middle aged head of household women” in their Febreze 

advertisements, P&G attempted to attract customers from “the group celebrated in the title and
/

3 Schlemovitz is a production manager aid founder of Junto Sounds, a production company. See 
Dkt. No. 43 at^f 6; Dkt. No. 47 at 29; Dkt. No. 52 at 6. The Amended Complaint alleges that Grey, 
and by extension its holding company WPP, was the advertising agency for P&G’s “Febreze” 
brand that hired Junto Sounds to produce content, including the AIWs. See Dkt. No. 43 at 7-9, 
41; Dkt. No. 47 at 29-30; Dkt. No. 51 at 10; Dkt. No. 52 at 11 -12.

4
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lyrics of’ the Composition. Id. at*| 35. One song from The Freshness, “Nobody Do It Fresher,” 

Clio Awards Short Listed entry in 2019, and “ends with the same five 

from” the Subject Work.4 Id.- at f 41.

was a note tag line taken

Plamtiff alleges that “[i]t is likely that Junto Sounds, their intermediaries, and or 

collaborators, heard Plaintiffs song ‘She Loves her Job’ ... over the airwaves or [at] live 

performances at one of the venues in ... New York or heard a promotional tape that was in the 

hands of agents, A&R, or musicians ....” /rf at 131. In support, Plaintiff notes that Defend
ants

could have accessed the Acid Placet website when it allegedly still contained the Composition,

and that Schlemovitz worked at Crashing M,sic-a “praduction house that writes original music" 

in addition to “act[ing] as a music search engine,”—from 2002 to 2004. Id. at H 32-34; Dkt 

43-5. Further, Plaintiff notes that when Schlemovitz worked 

Music Beast from 2008 to 2009 he was reported as

.No.

VP Global Director of Music at 

saying “[a]s.long as the music is good, who

Dkt,No.*43at«|[36. '

as

cares where it came from?” in a Music Beast press release.

\ The Instant Action and Motion . . ,

v Plainly alleges .ha, ,n early Spring 2021” he became aware of Defendants’ alleged 

infringement , Id. *137^ Plaintiff subsequently filed
complaint asserting a single claim for 

2021. See Dkt. No.T -at

, and this Court 

complaint without prejudice and with leave to

copyright Wmsementpumuantto 17U.S.C.A, § 101 e,seq. on.July 15 

1122.27. Defendant moved to dismiss die original complaint, see Dkt Nos,-24-28. 

(Kahn, J.) granted the motion and dismissed the

"*>*>»*»*> OMbmilMfeni

5.
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amend. Dkt. No. 40.5 Plaintiff timely filed the Amended Complaint on June 24, 2022, reasserting 

a single claim for copyright infringement. Dkt. No. 43. Defendants5 Motion followed, which 

Plaintiff opposed, Dkt. No. 51, and Defendants submitted a .reply in support of the Motion, Dkt. 

No. 52. The Motion is thus ripe for determination.

HI. STANDARD OF REVIEW

A motion to dismiss for failure to state a claim pursuant to Fed. R. Civ. P. 12(b)(6) tests 

the legal sufficiency of a party’s claim for relief. See Patane v. Clark, 508 F.3d 106, 111-12 (2d 

Cir. 2007). In considering legal sufficiency, a court must accept as true all well-pled facts in the 

complaint and draw all reasonable inferences in the pleader’s favor. See A TSI Commc ’ns, Inc. v. 

Shaar Fund, Ltd., 493 F.3d 87,98 (2d Cir. 2007) (citation omitted). This presumption, however, 

does not extend to legal conclusions. See Ashcroft v. Iqbal, 556 U.S. 662, 678 (2009) (citation 

omitted). Although a court’s review' of a motion to dismiss is generally limited to the facts 

presented in the pleadings, the court may consider documents that are “integral” to the pleadings 

even if they are neither physically attached to, nor incorporated by reference into, the pleadings.

See Mangiafico v. Blumenthal, 471 F.3d 391, 398 (2d Cir. 2006) (quoting Chambers v. Time 

Warner, Inc., 282 F.3d 147.152-53 (2d Cir. 2002)).

To survive a motion to dismiss, a party need only plead “a short and plain statement of the 

claim,” Fed. R. Civ. P. 8(a)(2), with sufficient factual “heft to show that the pleader is entitled to 

relief,"’ Bell Atl. Corp. v. Twombly, 550 U.S. 544, 557 (2007) (quotation omitted). Under this 

standard, a pleading’s “[fjactual allegations must be enough to raise a right of relief above the

5 In ruling on Defendants’ first motion to dismiss, die Court assumed that Plaintiff had a valid 
copyright to the Subject Work but found that Plaintiff had inadequately alleged actual copying. 
Dkt. No. 40 at 4. The Court held that Plaintiff had not alleged any direct evidence of actual copying 
and tiiat Plaintiff’s circumstantial allegations of copying failed to allege facts concerning wide 
dissemination, and implausibly alleged Defendants’ access through a chain of events. Id. at 5-6.

6
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speculative level,” id. at 555 (citation omitted), and present claims that are “plausible on [their]
;

face,” id. at 570. “The plausibility standard is not akin to a ‘probability requirement,’ but it asks 

for more than a sheer possibility that a defendant has acted unlawfully.” Iqbal, 556 U.S. at 678 

(citation omitted). “Where a complaint pleads facts that are merely consistent with a defendant’s 

liability, it ‘stops short of the line between possibility and plausibility of entitlement to relief.’” 

Id. (quoting Twombiy, 550 U.S. at 557). Ultimately, “when the allegations in a complaint, however 

true, could not raise a claim of entitlement to relief,” Twombiy, 550 U.S. at 558; or where a plaintiff 

has “not nudged [its] claims across the line from conceivable to plausible, the ... complaint must 

be dismissed.” Id. at 570.

“P]n a pro se case ... the court must view the submissions by a more lenient standard than 

that accorded to ‘formal pleadings drafted by lawyers. ’” Govan v. Campbell, 289 F. Supp. 2d 289, 

295 (N.D.N.Y. 2003) (quoting, inter alia, Haines v.'Kerner, 404 U.S. 519, 520'(1972)).' The 

Second Circuit has held that'eourts are obligated" to “‘make reasonable allowances to protect pro 

se litigants’”from 'inadvertently forfeiting legal rights merely because they lack a legal education. 

Govan, 289 F,Supp. 2d at 295-(quoting Traguth v. Zuck, 710 F.2d 90;95 (2d Cir. 1983)). 

DISCUSSION \

•"To state a claim for copyright infringement, a plaintiff must plausibly allege facts that 

demonstrate (1) ownership of a valid copyright; and (2) the defendants’ copying of constituent, 

original elements of plaintiff s-copyrighted work.” McDonald v. West, 138 F. Supp. 3d 448, 453 

(S.D.N.Y. 2015), affd, 669 F. App’x59 (2d Cir. 2016). “[A] plaintiff with a valid copyright must 

demonstrate that: (1) the defendant has actually copied the plaintiffs work; and (2) the copying is 

illegal, because; a substantial similarity exists between the defendanfs w&k ami the prdtectible 

elements of plaintiffs'[work].” Peter F. Gaito*Architecture, LLC!v:Simone Dev Coh> 602 F 3d

IV.

. v

7
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57, 63 (2d Cir. 2010) (quoting HamilAm. Inc. v. GFI, 193 F.3d 92, 99 (2d Cir. 1999)); Ringgold 

v. Black Ent. Television, Inc., 126 F.3d 70, 74 (2d Cir. 1997) (explaining that ‘“substantial 

similarity’ is more properly used, after the fact of copying has been established, as the threshold 

for determining that the degree of similarity suffices to demonstrate actionable infringement”).

A. Plaintiffs Copyright

“A certificate of registration from the United States Register of Copyrights constitutes 

prima facie evidence of the valid ownership of a copyright.” Jorgensen v. Epic/Sony Rees., 351 

F.3d 46, 51 (2d Cir. 2003) (citing 17 U.S.C. § 410(c)). Plaintiff alleges—and Defendants do not 

dispute—that he effectively registered a sound recording of the Composition on February 24,1983, 

see supra § II. A. 1, and as such, the Court assumes Plaintiffs copyright of the submitted recording 

of the Composition is valid for the purposes of this motion. See Clanton v. UMG Recordings, Inc., 

556F. Supp. 3d322,327 (S.D.N.Y. 2021). Plaintiff has not, however, separately pled or otherwise 

shown a valid copyright for the Subject Work. See supra § II.A.l. As such, the Court considers 

whether Plaintiffs copyright extends to the Subject Work in the discussion below. See infra 

§ IV.C. ..

B. Plaintiff s Allegations that Defendants Actually Copied the Subject Work

“Actual copying may be established by direct or indirect evidence.” Boisson v. Banian, 

Ltd., 273 F.3d 262, 267 (2d Cir. 2001). “Because direct evidence of copying is seldom available, 

a plaintiff may establish copying circumstantially ‘by demonstrating [1] that the person who 

composed the defendant’s work had access to die copyrighted material,’ and [2] that there 

similarities between the two works that are ‘probative of copying.’” Jorgensen, 351 F.3d at 51 

(quoting respectively Herzog v. Castle Rock Ent., 193 F.3d 1241,1249 (11th Cir. 1999) and Repp 

v. Webber, 132 F.3d 882, 889 (2d Cir: 1997)). Access “can be demonstrated through either (1) a

are

8
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particular chain of events by which the defendant might have gained 

facts showing that plaintiffs work
access to the work, or (2)

was widely disseminated, such that access can be inferred.”
Clanton, 556 F. Supp. 3d at 328 (quotati omitted). However; “access cannot be based on mere
‘ speculation or conjecture!;]’’’rather, a “plaintiffmust offer ‘si^iificant; affirmative and probative

Jorgensen, 351 F.3d at 51 (quoting respectively Gaste

ions

evidence.
v. Kaiserman, 863 F. 2d 1061, 

1066 (2d Cir. 1988) and Scott v. Paramount Pictures Corp., 449 F. Supp. 518,520 (D.D.C. 1978)).

1. Plaintiffs Allegations that Defendants Accessed the Composition 

As with PlamtifPs original Complaint, the Amended Complaint does hot directly allege 

actual copying beyond the conclusory assertion that Defend
ants “reproduced [or] synchronized”

Plaintiff s Composition into their AIWs. Compare Dkt. No. 40 at 5, with Dkt. No. 43 at^31 ,37.
Accordingly, the Court turns to Plaintiffs circumstantial allegati

ons of copying.
Unlike the original Complaint, the Am ended ,Complaint includes n

umerous allegations that
got0 I^eTcr darts’ possible access to the Compos,dor,-and by erdension; a„ ^ Work 

to the creation of the AIWs 

intermediaries, and

—prior
Plaintiff alleges that,“[i]t is likely that Junto Sounds, their 

or collaborators, heard [the Composition] . . over the airwaves or live
or heard ^ promotional mpe Urn, was in the hands of agents-A**,or musicians

" " '>k: N<’:,43, a,:7 31 Sm?hasis “*«> The Court views this 

favorable light in ascertaining whether Plainfiffhas plausibly pled apartrcnta- chatn of events 4 

sufficrently widespread dissemination to support his infringement claim. .

performances ...

conclusory’allegation in its most

... Allegations of a Chain of Events t„ Access the Composition

., JA Rents’ theory of access 

exte^ov^aJongperiod 0f time and distance/”

1067). “Furthermore,!a copyright infrine

may ‘rely on a somewhat attenuated chain of events 

, Dkt. No. 40 at5 (quoting Gaste, 863'F.2d at’ 

not prove that the infringer actuallyement plaintiff need

9



B

Case 3:21-cv-00805-AMN-ML Document 56 Filed 09/22/23 Page 10 of 19

saw the work in question; it is enough to prove that the infringer (or his intermediary) had the mere 

opportunity to see the work and that the subsequent material produced is substantially similar to 

the work.”’ Id. (quoting Jorgensen, 351 F.3d at 55). However, the rule “that all a plaintiff must 

show is that the defendant ‘had tire mere opportunity to see the work’ applies only when the

plaintiff has plausibly alleged a chain of events through which his work was accessed by the 

defendant.” Clanton, 556 F. Supp. 3d at 329-30 (citing Jorgensen, 351 F.3d at 55).

Although Plaintiff’s Amended Complaint includes many allegations that might support his 

role in the chain of events by which Defendants may have accessed the Composition, his 

allegations concerning Defendants’ role(s) in the would-be chain(s) are lacking. Among Plaintiffs 

many allegations of distribution, public broadcast, or performance of the Composition, the only 

allegations that might support a ‘chain of events’ theory is the fact that Plaintiff may have sent the 

Composition to someone working for or associated with Defendants.6 See Dkt. No. 43 at fflj 26- 

27. However, as Defendants note, Plaintiffs pleading does not include allegations that he sent the 

Composition to anyone in particular, Cf. id. at*j26 (Plaintiff “has promoted his songs and ‘Sound’ 

to dozens of NY Record companies A&R department, agents, clubs, and radio stations.”).. At no 

point does Plaintiff specifically allege that he sent the Composition to particular recipients 

does he allege a connection between any recipient and any Defendant.7 See, e.g., Klauber Bros., 

Inc. v. QVC, Inc., No. l:19-cv-09321, 2020 WL 7029088, at *8-9 (S.D.N.Y. Nov. 30, 2020) 

(“Without some fact specific to Defendants here, the FAC does not meet the demand of [Fed. R

, nor

Plaintiffs remaining allegations concerning 
widespread dissemination. See infra § IV.B.l.b.
7 Were the Court to consider Plaintiffs attempts to supplement his allegations in his Opposition 
the analysis would not change. The new allegations—that Plaintiff sent the Composition to David 
bonenberg, as well as “David Carpin of Arista, and Mark Bishner of RCA, and Joev Gardner of 
Tommy Boy and dozens more,” Dkt. No. 51 at 9—fall short of Plaintiff s modest pleading burden 
because he stall does not allege a connection between any alleged recipient and any Defendant.

are considered below with respect toaccess

10
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Civ. P.] 8, which requires that Defendants’ infringing behavior be pleaded with some specificity.”).

Rather, Plaintiff seeks to cast aspersions Defendants, and in particular Schlemovitz, by citing 

to information or quotations out of context to imply nefarious business practices. See supra

on

§ II.A.2. These allegations are not sufficient, however, to plead a plausible chain of events by 

which Defendants accessed the Composition. See Galv. Viacom Int’l, Inc., 518 F. Supp. 2d 526, 

538-39 (S.D.N.Y. 2007) (finding plaintiff failed to show access ivhere she “conceded that she 

herself never submitted her Screenplay to any of the defendants of persons employed by 

defendants who were, involved in the creation of [the allegedly infringing work]/and that she had 

knowledge that any of the people to whom she had sent or shown any version or part of her 

Screenplay had shown it to any of the defendants or anyone connected with them”). As such, the 

Court finds that Plaintiff has not adequately pled a chain of events theory of access:

b. , Allegations of Widespread Dissemin ation of the Composition

no

. v.’ •

* “AsWork is-- widely disseminated’ when it has had ’considerable commercial success’ or is 

’readily available on the market.’” Webb v. Stallone, 91G F. Supp;"2d'681, 686 (S.D.N. Y. 2012) 

(quoting Silberstein v. FoxEnl Grp., A2A F. Supp. 2d 616/627 (S.D.N.Y. 2004)).' Considerable '

commercial success orqvailability on the market canbe shown by statt^^tfp^lar music charts;

see, eg., ABKCOMusic, Inc. v. Harrisongs Musit, Ltd., 722 F.2d 988, 998'(2d Cm M3)-,Acuff-

Rose Music, Inc,v,Jostens, Inc., 988 F. Supp'. 289, 293 (S.D.N.Y. 1997), or where a plamtiffs' 

works were played by radio stations, performed live, or millions of copies ate sold, ^ e.g, 

Porter, 154 F.2d 464, 469 (2d Cir. 1946), abrogated on other grounds, as recognized 

m-Heyman v. Commence & Indus. Ins. Co., 524 F.2d 1317,1319 (2d Cir. 1975).

Withrespect to. widespread disseminati 

his distribution b

Arnstein v.

on, the Court considers Plaintiff’s allegations of (1> 

of decomposition and musical'works-containing'die Composition to individuals
• _ -F.

" ■. ' /? - 
i ' ' . •;

:i- *

11
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in the music industry, (2) his publication of the Composition online, (3) public broadcasts of the 

Composition, and (4) his performance of the Composition at various public and paid-entry venues 

in the New York metropolitan area from 1985 through the present. See supra § II.A.l. First, 

Plaintiffs allegations of distribution of his works, including the Composition, to various 

individuals in the music industry without more—such as specific Defendants or their agents to 

whom Plaintiff distributed his Composition—cannot sustain Plaintiff s burden under Federal Rule

of Civil Procedure 8. See supra § IV.B.l.a; Klauber Bros., 2020 WL 7029088, at *8-9; Polsby v. 

St. Martin’s Press, No. 97-CIV-690, 1999 WL 225536, at *3 (S.D.N.Y. April 19, 1999) (finding

no access to plaintiff’s work where “plaintiff rest[ed] almost exclusively on the naked claim that 

she disseminated her work to ‘numerous persons’ in and around Washington, D.C. in the years

prior to publication of’ the allegedly infringing work). Second, Plaintiff’s allegation that die 

Composition was available online during the period Defendants created die AIWs is insufficient 

as a matter of law, see Clanton, 556 F. Supp. 3d at 328 (“As a matter of law, the fact that the

Subject Composition was posted on the internet is insufficient on its own to show ‘wide

dissemination.’”); O’Keefe v. Ogilvy & Mather Worldwide, Inc., 590 F. Supp. 2d 500, 515

(S.D.N.Y. 2008) (“the mere fact that [plaintiff’s work was posted on the internet prior to the 

creation of defendants’ work is insufficient by itself to demonstrate wide dissemination”), and is

not supported by Plaintiffs circumstantial evidence. Specifically, while Plaintiff alleges die

Composition was posted on a public platform, the historical internet capture of Plaintiffs

previously available works does not indicate that the Composition was available. See supra

§ II.A.l. Notwithstanding that possible evidence, Plaintiff also fails to allege facts that would be

within his knowledge, such as the extent of the exposure generated by the Composition’s Online

presence in terms of numbers of page views, unique listeners, or plays. Clanton, 556 F. Supp. 3d

12
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at 328 & n.2; Silberstein, 424 F. Supp. 2d at 621, 

from media coverage absent any signs that [the subject work]
627 (“no inference of access may [] be drawn

was, even for a moment, popular or 

2020 WL 7029088, at *8; but cf
111 F 2d at 998 (concluding that plaintiff showed access by wide dissemination bee

widely available for public consumption”); Klauber Bros., 

ABKCO,
ause

the song was number one on the Billboard charts in the United States and in the top thirty hits in 

England for several weekshAcuff-Rose, 988 F. Supp. 2d at 293 (finding that defe
ndant had access 

ranking country hit). Third, of the 

the 1990s, the other New York broadcast was in

to the song by wide dissemination because it was a the top-five 

alleged broadcasts, only one was in New York in

the early , 1980s and the third 

access. See supra § II.A.2 & n.2. 

creation of the Composition and the AIWs does 

e.g., Novak.v. Broad Co.

was too removed from the city to raise an inference of plausible

A handful of instances of radio play in the decades between

not raise a plausible question'of access alone. See,

752 F. Supp. 164,170 (S.D.N Y. 1990) (conceding ttat plata® failed 

to show, wide dissemination .where the work was broadcasted
nationally at least four times), 

concerning his many public performances of theFinally,. Plaintiffs . allegations 

Composition between 1985 and the creation of the AIWs, raise a closer duestioh, but do not on 

.heir own establish. Defendants’ access. See super, S 11, A. 1) Spiegelmah v. Reprise Rees.. No. 94■ , i

CIV. 4763 (JSM), 1995 WL 322164, at *2-3 (S.D.N. Y. May 26, 1995), dff’d, 101 F.3d 685 (2d' 
Cir. 1996) (finding Plaintiff Med to show access through several .ive perfotorahees of toe 

allegedly infringed wo* whet* here had "no knowledge to„ [a defendant] or anyone associated

context of Plaintiffs other 
e allegations could push Plaintiffs theory of widespread

reading the Amended 'Complaint in the light * 

ompositibn fvas sufficiently widely

with him was present at a performance”). When considered in the

allegations of dissemination,;however, th

dissmnmation from possible to plausible. Ultimately,

most favorable to Plaintiff, it may be plausible that the C

13 ... i
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disseminated throughout the New York City metropolitan area that Defendants, including 

Schlemovitz who had been active in the music scene in New York for a number of years during 

which the Composition was broadcasted to and performed for the public—became aware of the 

Composition and might have turned such access into the alleged copy of the Subject Work. See,
I

e.g., ClonusAssocs. v. Dreamworks, LLC, 457 F. Supp. 2d 432,441-42 (S.D.N.Y. 2006) (“a work 

only needs to be ‘readily available on the market’ for a party to establish wide dissemination”) 

(quoting Silberstein, 424 F. Supp. 2d at 627-28). As such, the Court assumes, without deciding, 

that the Subject Work was sufficiently widely disseminated that Defendants may have accessed it.

2. Probative Similarities

Following a showing of access, “a plaintiff may establish [actual copying] by 

demonstrating probative similarity.” Boone v. Jackson, 206 F. App’x 30, 31 (2d Cir. 2006); see 

Burner v. RD Palmer Enters., Inc., No. 5:13-CV-0342 (LEK/ATB), 2015 WL 1472084, at *6 & 

n.5 (N.D.N.Y. Mar. 31, 2015) (“Similarity that relates to unprotected elements is probative only 

of copying—not wrongful copying—and is referred to as ‘probative similarity’”) (quoting 

ZaleM>ski v. Cicero Builder Dev., Inc., 754 F.3d95.101 (2d Cir. 2014)). The Court need not engage 

in an analysis of the protectable and non-protectable elements of the works in question because 

the Subject Work is a simple five-note sequence, apart from the lyrics that accompany it in the 

Composition, with no allegations of any original or novel use of tempo, repetition, or cadence in 

its presentation in the Composition. See Dkt. No. 43 at Tf 14; cf. Boone, 206 F. App’x at 32 (finding 

probative similarity between two songs where “the call and response applied only generically 

to the two songs and was executed in defendants’ song ‘in a different, way and to varying 

degrees ). The AIWs similarly contain a five-note sequence, accompanied by a vocalized “la” 

sounding with each of the notes. See supra § II.A.2.

no

14
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Plaintiff8 conclusoty assertion that the AIWs are “strikingly similar to Plaintiff 

melodic hook8 in cadence,

meaning is conveyed by Defendants’

s five note
melody, and meaning,” Dkt. No. 43 at If 15, is unpersuasive. First, no

use of the five-note sequence and accompanying “ia” 

*’“•**• "* SUP,° " 4i P»«ly »nveys sornids. See Jones v. AtlanVc Records,
No. 22-CV-893,2023 WL 5577282, a, -5.6 (S.D.N.Y. Aug. 29,2023) (“short and commonplace’ 

phrases are not. protectable ') (citation omitted). Similarly, although Plaintiff 

from the meaning of the .Composition to support teat of the Subject Work, his olaim specifically
attempts to draw

divorces the words sung while playing die Composition from the Subject Work’s 
sequence. Accordingly, PlaLtififs claim is best understood as five-note•*

|J as alleging that Defendants actually

sequence with its standard “cadence [and] melody" for use in their AIWs, 

Dkt. No,.47at 4. As Defendants do not appear to dispute that the two sets of five

copied the five-note

notes are the
sonuyee «*1 (noting tern ,he “Feb,ere Tag,in, employs a cohtmon melody oonsishug of .3- 

2‘1'2:1 pitch sequence of ‘Mi-Re-Do.-Re-Dof,]’” 

simple five-note sequence”),
and Plaintiffs Composition “also contains

and viewing the Amended Complaint in the light most favorable to

Plaintiff, the Court assumes that Plaintiff has alleged
similarities probative of actual copying9 and

moves to die fin,, infringement consideration: whether tee alleged copying was iligal because 0f 

actionable substantial similarities between the works.

Composition's frock” LS„ 7 1 Subject Worklas pa« of tee
♦1 (ED.N. Y.lugTp 2006)SL S’ ,b 04'3f“ ^<AKT)>2006*S»10,. 
»Tter wi , — 1| ■^ “ <he most .dentifiable phrase in a popular soug") ‘

•he < 11,1 T;similarities, discussed infra § W C are not of a K a a)JeSatibns of access because the
rather than coincidence, independent creation ornrih ^ C°Ud y be expIaineid. b>7 copying, 
3d at 330 (noting that the 3™ creation, or prior common source:” Clanton, 556 F. S'
involving popular music”) (qudtation^itte^.^ “ 3pplied ™th partlcular stringency in

at

upp.
cases

15 ! v
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C. Plaintiff has Insufficiently Alleged Actionable Substantial Similarities

“[Substantial similarity is ‘always a required element of actionable copying,’” “‘properly

[considered] after die fact of copying has been established, as the threshold for determining that

the degree of similarity suffices to demonstrate actionable infringement.’” TufAmerica, Inc. v.

Diamond, 968 F. Supp. 2d 588, 595 (S.D.N.Y. 2013) (quoting Ringgold v. BlackEnt. Television,

Inc., 126 F.3d 70, 74 (2d Cir. 1997)). “Generally, an allegedly infringing work is considered

substantially similar to a copyrighted work if ‘the ordinary observer, unless he set out to detect the

disparities, would be disposed to overlook them, and regard their aesthetic appeal as the same.’”

Boisson v. Bcmian, Ltd., 273 F.3d 262,272 (2d Cir. 2001) (quoting Folio Impressions, Inc. v. Byer

Cal., 937 F.2d 759, 765 (2d Cir. 1991)). “Two works are not substantially similar as a matter of

law if ‘the similarity between two works concerns only non-copyrightable elements of the

plaintiffs work, or if no reasonable jury, properly instructed, could find that the two works are

substantially similar.’” McDonaldv. West, 138 F. Supp. 3d 448,454 (S.D.N.Y. 2015), ajf’d, 669

F. App’x 59 (2d Cir. 2016) (quoting PeterF. Gaiio, 602 F.3d at 63). “Districtcourts in this circuit

may evaluate a question of substantial similarity at the motion to dismiss stage under Rule

12(b)(6).” Id. at 453-54 (“in music copyright cases” “Courts in this district regularly ... listen to

the songs at issue when evaluating a motion to dismiss”).

In the instant Opposition, Plaintiff argues that the Subject Work is protectable because

Plaintiff has shown a valid copyright. Dkt. No. 51 at 10. However, Plaintiffs copyright covers

the Composition as a whole and is not for the Subject Work as a stand-alone copyrightable

expression. In opposition to Defendants’ first motion to dismiss, Plaintiff advanced a single

argument that the Subject Work—as opposed to the entire Composition—is subject to copyright

protection. See Dkt. No. 37-1 at 7. Plaintiffs reliance on only TufAmerica, Inc. v. WB Music

16
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Corp., 67 F. Supp. 3d 590 (S.D.N.Y. 2014), is misplaced. There, the court “assumed for purposes 

of th[e] motion that plaintiff liafd] valid copyrights in the ... Composition.” Id. at 593 & a. 10. 

Ultimately, however, the court disagreed with plaintiffs assumption “that every copying of any 

part of another artist’s protected work is infringement,” instead holding that there 

plausible claim j of substantu 1 similarity,” and granted dismissal: Id. at 598-99.

:• Having carefully reviewed the Amended Complaint, the'parties’ argument’s, and the 

Composition aijd AIWs, the Court finds that the similarities between the works concern only de 

minimis “non-cLyrightable elements of the [Subject W]ork” and “no reasonable jury, properly 

instructed, could find that the [AIWs] are substantially similar.” See, e.g., Peter F. Gaito, 602 

F.3d at 63 (quoting Warner Bros. Inc. v. Am. Broad. Cos., 720 F:2d 231,240 (2d Cir. 1983)). Even 

if Defendants had accessed the Composition and distilled

was “no

the Subject Work from the
Composition—Respite, the fleeting background role of the Subject Work in the Composition, see
supra § IV.B ^ the Subject Vork standing alone as a five-note sequence without any distinctively 

original Jyrics,; tempo, melod y, tone, repetition, or cadence simply does not present “ 

elements” necessary, to advance Plaintiff’s putative infringement claim. See McDonald, 138 F.
protectable

Supp. 3d at 454 (“common rhythms, song structures, and harmonic progressio 

by copyright law); Logical Operations Inc.
ns are not protected” 

v. 30 Bird Media, LLC{354 F. Supp. 3d 286, 298

in its complaint in a brief Anne v ♦ Because a plaintiff cannot raise allegations not raised

17
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(W.D.N.Y. 2018) (“Single words, short phrases, and standard fonts are not generally proteetible 

subject matter.”); Lane v. Knowles-Carter, No. 14 Civ. 6798 (PAE), 2015 WL 6395940, at *6 

(S.D.N.Y. Oct. 21, 2015) (granting motion to dismiss where two songs’ “use of a common four- 

bar phrase, if found, would not establish substantial similarity between them ); Poindextei v. EMI 

Record Grp., No. ll-cv-559 (LTS)(JLC), 2012 WL 1027639, at *4 (S.D.N.Y. Mar. 27, 2012) (“a 

single note is not entitled to copyright protection”); see, e.g., Acuff-Rose, 155 F.3d at 143 (the 

phrase ‘“[yjou’vegot to stand for something, or you’ll fall for anything,’ lacks originality and was 

therefore not protected” by the plaintiffs copyright): Newton v. Diamond, 388 F.3d 1189, 1195- 

96 (9th Cir. 2004) (no substantial similarity where allegedly infringing work sampled a three note 

sequence and repeated it on loop); Pickett v. Migos Touring, Inc., 420 F. Supp. 3d 197, 206-08 

(S.D.N.Y. 2019) (“Having carefully listened to the two songs, the Court concludes that the 

similarity between the two works concerns only ‘unprotectible elements’ of Plaintiff s Work” “and 

is, therefore, not protected by the copyright laws.”); Rudkowski v. MIC Network, Inc., No. 17 CIV. 

3647 (DAB), 2018 WL 1801307, at *4 (S.D.N.Y. Mar. 23, 2018) (“An' individual frame clearly 

represents an extremely small fragment of the whole Video.”); cf. Bright Tunes Music Corp. v. 

Hanisongs Music, Ltd, 420 F. Supp. 177, 178, 180 & n.2 (S.D.N.Y. 1976) (finding musical 

sequences of three notes (“sol-mi-re”) and five notes (“sol-la-do-la-do”) not novel, but their 

repetitions in “a highly unique pattern” sufficiently substantially similar to sustain a copyright 

claim where the two songs were “virtually identical except for one phrase”). The Court finds that 

an ordinary observer would be disposed to overlook the similarities between the Subject Work 

presented in the Composition and the AIWs as, at most, de minimis copying! As such, Plaintiff s 

claim for infringement is denied for insufficient allegations of actionable substantial similarities 

between the Subject Work and the AIWs.

18
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D. Leave to Amend

When a complaint has been dismissed, “[t]he court should freely give leave [to amend]
!

whenjustice so requires.” FED. R. Civ. P. 15(a)(2). However, a court may dismiss without leave
; i

to amend whehl amendment would be “futile,” or would not survive a motion to dismiss. Hutchison 

v. Deutsche Bar*Sec. Inc., 647 F.3d 479, 491 (2d Cir. 2011). Here, further amendment would be

futile because Defendants’ use of the five-note sequence from the copyrighted Composition would 

still be de minimis. See, e.g., Rudkowski, 2018 WL 1801307, at *4. Accordingly, the Amended 

Complaint is dismissed wit! prejudice and without further leave to amend.
j

V. CONCLUSION 
n ■

Accordingly, the Court hereby
i j

: ORDERS that Defendants’ motion to dismiss, Dkt. No. 46, is GRANTED in its

and the Court further .

■ ORDERS that the Amended Complaint, Dkt. No. 43, is DISMISSED with prejudice and

without leave to amend; and the Court further .
:!

ORDERS that the G erk serve a copy of this Order on the parties in accordance with the 

Local Rules, and to close the case. ■;

IT IS SO ORDERED

entirety;

• •;}
I

OmaalPVI,
An n e M. Nardacci

■ 4'
Dated: September 22,2023 

■ Albany, New York
U.S. District Judge

’ 1

i!

I I

; •
!
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UNITED STATES COURT OF APPEALS 
for the

SECOND CIRCUIT

, At a Stated Term of the United States Court of Appeals for the Second Circuit, held at 
the Thurgood Marshall United States Courthouse, 40 Foley Square, in the City of New York 
the 28 day of October, two thousand twenty-four,

Present:

, on

Reena Raggi,
William J. Nardini,

Circuit Judges, 
Natasha C. Merle,

District Judge.

Cameron Cates, ORDER
Docket No. 23-7501

Plaintiff - Appellant,

v.
i

Jared Shlemovitz, DBA Junto Sounds, Procter & Gamble 
Corporation, DBA Febreze, Grey Global Group 
LLC, WPP Group USA Incorporated,

Defendants - Appellees.

Appellant Cameron Cates having filed a petition for panel rehearing and the panel that 
determined the appeal having considered the request,

IT IS HEREBY ORDERED that the petition is DENIED.

!
For The Court:
Catherine O'Hagan Wolfe, 
Clerk of Court

[ jut; “SECONDii&ll
t*

I
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UNITED STATES DISTRICT COURT 
NORTHERN DISTRICT OF NEW YORK

CAMERON CATES,

Plaintiff,

-against- 3:21-CV-0805 (LEK/ML)

JARED SHLEMOVITZ,d/b/a JUNTO 
SOUNDS, et al.,

Defendants.

MEMORANDUM-DECISION AND ORDER

I. INTRODUCTION

Plaintiff Cameron Cates, proceeding pro se, brings this action against defendants Jared 

Shlemovitz, (doing business as Junto Sounds), Procter & Gamble Corporation, (doing business■ 

as Febreeze), Grey Advertising Corporation (“Grey”), and WPP Group USA Incorporated 

(collectively “Defendants”), alleging that Defendants infringed Plaintiffs copyright on a work 

that Plaintiff authored. Dkt.No. 1 (“Complaint”). Before the Court is Defendant’s motion to 

dismiss. Dkt. Nos. 26 (“Motion to Dismiss” or “Motion”), 28 (“Defendants’ Memorandum of

Law”). For the reasons that follow, the Motion is granted and Plaintiffs Complaint is dismissed 

without prejudice.

II. BACKGROUND

The following factual allegations are assumed to be true in evaluating the Motion to 

Dismiss. See Vega v. Hempstead Union Free Sch. Dist.. 801 F.3d 72, 76 (2d Cir. 2015).

In 1982 Plaintiff, a “multi-disciplined and national published artist,” composed the song 

“She Loves Her Job” (the “Infringed Composition”). Compl. 10-11. Plaintiff submitted the 

finished version of the Infringed Composition to the United States Library of Congress’

APPENDIX D



Copyright Office on February 24, 1983, along with eight other finished sound recordings 

compiled under the title “The songs I wrote in my spare time.” Id. 13.

Around Spring of 2021, it became known to Plaintiff that Defendants “reproduced 

synchronized, distributed, and/or publicly performed a substantial portion of the Infringed 

Composition without Plaintiffs authorization.” Id, % 14. Plaintiff contends the “substantial 

portion” of the Infringed Composition includes the “five note melodic hook noted in Plaintiffs 

original manuscript measure five and six in sequence, sounded as the finished audio recording 

registered with the U.S Copyright Office on February 24, 1983.” Id. f 15.

In 2017, Defendants created a series of “Febreeze” advertisements that used a similar five 

note phrase, sung as “[l]a, la, la, la, la.” Id. f 16. The phrase has been used in television, radio 

and streaming commercial broadcasts since that time. Id, 115. Plaintiff notes that this “five note 

melodic hook in cadence, melody, and meaning” is strikingly similar to his Infringed 

Composition. Id. Further, Defendants composed an album that included “eight multi-genre songs 

of pop, hip-hop, and rap” known as “The Freshness” that also included phrases resembling the 

Infringed Composition. Id. ][ 17-18. Without any permission or previous authorization from 

Plaintiff, Defendants uploaded “The Freshness” on March 11, 2019, to Sound Cloud, a publicly 

accessible website. Id. f 19.

Plaintiff made Defendants aware of the alleged infringement through two emails sent on 

April 26 and 28 of 2021, as well as a phone conversation with Grey’s corporate attorney, Katrina 

Dibbini. Id. 123. Plaintiff asserts a cause of action under federal copyright law, 17 U.S.C §§ 101, 

.105, and alleges that Defendants acted with willful disregard for Plaintiffs rights and that as a 

“direct and proximate result of the infringement by Defendants, Plaintiff is entitled to damages in 

an amount to be determined at trial.” Compl. «[| 24-25.

2
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m. LEGAL STANDARD '

To survive a motion to dismiss pursuant to Federal Rule of Civil Procedure 12(b)(6), a 

“complaint must contain sufficient factual matter, accepted as true, to ‘state a claim to relief that 

is plausible on its face.’” Ashcroft v. Iqbal. 556 U.S. 662, 663 (2009) (quoting Bell Atl. Com, v. 

Twombly, 550 U,S. 544, 570 (2007)); see also Fed. R. Civ. P. 12(b)(6). A court must accept as 

true the factual allegations contained in a complaint and draw all inferences in favor of a 

plaintiff. See Allaire Corp. v. Okumus, 433 F.3d 248, 249-50 (2d Cir. 2006). A complaint may 

be dismissed pursuant to Rule 12(b)(6) only where it appears that there are not “enough facts to 

state a claim to relief that is plausible on its face.” Twomblv. 550 U.S. at 570. Plausibility 

requires “enough fact[s] to raise a reasonable expectation that discovery will reveal evidence of 

[the alleged misconduct].” Id. at 556.

The plausibility standard “asks for more than a sheer possibility that a defendant has 

acted unlawfully.” Iqbal, 556 U.S. at 678 (citing Twomblv. 550 U.S. at 556). “[T]he pleading 

standard Rule 8 announces does not require ‘detailed factual allegations,’ but it demands 

than an unadorned,, the-defendant-unlawfully-harmed-me accusation.” Inciting Twomblv. 550 

U.S. at 555). Where a court is unable to infer more than, the mere possibility of the alleged ' 

misconduct based on the pleaded facts, the pleader has not demonstrated that she is'entitled to 

relief and the action is subject to dismissal. See id, at 678-79.

more

Given Plaintiffs pro se status, the Court is obligated to construe the allegations in the 

Complaint with the utmost leniency. See Haines v, Kemer. 404 U.S. 519, 520 (1972) (holding

that a pro se litigant’s complaint is to be held “to less stringent standards than formal pleadings

drafted by lawyers.”).

IV. DISCUSSION

3
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“To establish [copyright] infringement, two elements must be proven: (1) ownership of a 

valid copyright, and (2) copying of constituent elements of the work that are original.” Clanton v. 

UMG Recordings, Inc.. No. 20-CV-5841, 2021 U.S. Dist. LEXIS 153899, *1 (S.D.N.Y. 2021) 

(quoting Feist Publications, Inc, v. Rural Tel. Serv. Co.. 499 U.S. 340, 361 (1991)). “In order to 

establish that a defendant copied constituent elements of an original work, a plaintiff must 

establish that: (1) the defendant has actually copied the plaintiff’s work; and (2) the copying is 

illegal because a substantial similarity exists between the defendant’s work and the protectible 

elements of plaintiff s” work. Id. (internal quotations marks omitted).

“Actual copying dan be shown through either (1) direct evidence of copying or (2) 

circumstantial evidence that the defendants had access to the plaintiffs work.” Id. “Such 

circumstantial evidence can be demonstrated through either (1) a particular chain of events by 

which the defendant might have gained access to the work, or (2) facts showing that plaintiffs 

work was widely disseminated, such that access can be inferred.” Id.

A. Valid Copyright

Defendants contest whether Plaintiff holds a valid copyright to the brief five-note ph 

that Defendants allegedly copied. See Defs.’ Mem. Of L. at 9-12. However, because, as 

described below, Plaintiff has failed to sufficiently allege actual copying, the Court need not 

consider these arguments . Thus, “[f]or the purposes of this motion, the Court assumes that 

[Plaintiff] owns a valid copyright.” Clanton. 2021 U.S. Dist. LEXIS 153899 at *1.

B. Actual Copying

As described above, actual copying may be shown either through direct evidence or 

through circumstantial evidence. The Court considers each in turn.

rase
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■ l ■ Direct Evidence .

Plaintif] has not alleged any direct evidence that Defendants actually copied the Infringed 

Composition. ’V/hile Plaintiff does claim that Defendants “reproduced” or “synchronized” his 

composition, he has pled no facts to support this conclusory allegation. See generally Compl. As 

Plaintiff has not plausibly pled that there is direct evidence that Defendants actually copied 

the Infringed Composition.

such,

2. Circumstantial Evidence . .

In the absence of direct evidence of actual copying, a plaintiff may establish copying 

circumstantially by demonstrating that “the person.who composed the defendant’s work had 

access to the copyrighted material, and that there are similarities between the two works that are

probative of copying.’” New Old Music Grp.. Inc, v. Gottwald. 122 F. Supp. 3d 78, 85 
! 5 

(S.D.N.Y. 2015) (quoting Jorgensen v. Epic/Sonv Record.; 351 F.3d 46, 51 (2d. Cir. 2003)).

As discussed above, a showing of access can come in two forms; (1) a chain of events, or 

(2) a showing that the work was widely disseminated. A plaintiff need only prove one of these in 

order to prove the access component of circumstantial evidence. ..

] a. Chain of Events

A chain of events” theory of access may “reify] on a somewhat attenuated chain of 

_ events extending over a long period of time and distance.” Gastev. Kaiserman 863 F.2d 1061, 

1067 (2d. Cir. 1988); see also Feuer-Goldstein, Inc, v. Michael Hill Franchise Ptv. T.td 

U.S. Dist. LEXIp 51980, *15 (N.D.N.Y. 2019). Furthermore, “[a] copyright infringement 

plaintiff need not prove that the infringer actually saw the work in question; it is enough to prove 

that the infringer (or his intermediary) had the mere opportunity to see the work and that the 

subsequent material produced is substantially similar to the work.” Jorgensen. 351 F.3d at 55.

2019
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However, a plaintiff still must allege a plausible chain of events leading to Defendants’ access. 

Clanton, 2021 U.S. Dist. LEXIS 153899 at *11 (“The language from Jorgensen stating that all a 

plaintiff must show is that the defendant ‘had the mere opportunity to see the work’ applies only 

when the plaintiff has plausibly alleged a chain of events through which his work was accessed 

by the defendant. The mere posting of the work on the internet is not sufficient to plead such a 

chain of events.”).

Here, while Plaintiff has sufficiently plead that the Infringed Composition has been filed 

with the United States Library of Congress’ Copyright Office, he has provided no account of a 

chain of events whereby Defendants would have had an opportunity to see his composition. See 

generally Compl. As such, Plaintiff has failed to demonstrate access through a chain of events, 

b. Wide Dissemination

“A work is ‘widely disseminated’ when it has had ‘considerable commercial success’ or 

is ‘readily available on the market.’” Webb v. Stallone. 910 F. Supp. 2d 681, 686 (S.D.N.Y. 

2012) (quoting Silberstein v. Fox Ent. Grp.. 424 F. Supp. 2d 616, 627 (S.D.N.Y. 2004)). Here,’ 

Plaintiff has pled no facts relating to the dissemination of the infringed work. See generally 

Compl. He has not alleged that the composition has been publicly posted on any forum or 

website, played over radio or television, or otherwise made available to the public. See generally 

id. For this reason, Plaintiff has failed to sufficiently allege that the Infringed Composition was 

widely disseminated.

V. CONCLUSION

In order to prove that a defendant copied an original work, as required to state a claim for

copyright infringement, a plaintiff must prove that: (I) the defendant actually copied the 

plaintiffs work; and (2) the copying illegal because a substantial similarity exists betweenwas
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the defendant’s work and the protectable elements of MePplaintiffs work. Clanton. 2021 U.S. 

Dist. LEXIS 153899 at * 1. Having found that Plaintiff has not plead sufficient facts to plausibly 

establish that Defendants actually copied his work, the Court need not assess whether the
i

Infringed Composition was substantially similar to Defendants’ work nor whether it is 

sufficiently original.

Given Plaintiff s pro se status, he may file an amended complaint should he wish to plead 

facts showing either a chain of events that would have given Defendants access to his work, or 

that his work was .widely disseminated.

Accordingly, it is hereby:

ORDERED, that Defendants’ Motion to Dismiss (Dkt. No. 24) is GRANTED and

Plaintiffs Complaint is DISMISSED without prejudice and with leave to amend; and it is 

further

ORDERED, that the Clerk serve a copy of this Memorandum-Decision and Order on the 

parties in accordance with the Local Rules.

IT IS SO ORDERED.

. April .27, 2022 
Albany, New York

DATED:

LAWRENCE E. KAHN 
United States District Judge
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