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NOTICE 2024 1L App (4th) 230213-U S—
This Order was filed under FILED
Supreme Court Rule 23 and is NO. 4-23-0213 May 7, 2024
not precedent except in the Carla Bender

4™ District Appellate

limited circumstances allowed
under Rule 23(e)(1). IN THE APPELLATE COURT Court, IL

UNPUA); S | OF ILLINOIS

FOURTH DISTRICT

THE PEOPLE OF THE STATE OF ILLINOIS,
Plaintiff-Appellee,
V.
- TERRANCE L. CLOPTON,
Defendant-Appellant.

Appeal from the
Circuit Court of
Henderson County
No, 21CF3

/

N N’ N N N N N N

Honorable
Nigel D. Graham,
Judge Presiding.

JUSTICE ZENOFF delivered the judgment of the court.
Presiding Justice Cavanagh and Justice Steigmann concurred in the judgment.

ORDER

Held: The appellate court granted appellate counsel’s motion to withdraw and affirmed
the trial court’s judgment as no issue of arguable merit could be raised on appeal.

[ 2 Following a bench trial, the trial court acquitted defendant, Terrance L. Clopton, of
attempted first degree murder (720 ILCS 5/8-4(c)(1)(D), 9-1(a)(1) (West 2020)) and con.‘victed
him of home invasion (_720‘1LCS 5/19-6(a)(3) (West 2020)), aggravated discharge of a firearm
(720 1LCS 5/24-1.2(a)(1) (West 2020)), and unlawful possession of a weapon by a felon (720
ILCS 5/24-1.1(a) (West 2020)): The court sentenced defendant to an aggregate of 37 years in

prison. Defendant timely appealed, and the court appointed appellate counsel to represent him.

93 Appellate counsel now seeks to withdraw pursuant to the procedure in Anders v.

California, 386 U.S. 738 (1967), éontending any argument she might make would be meritless.

Defendant has filed a response disagreeing with counsel’s assessment of his case and requesting




fdr ne‘w appélléte counsel or to prbcéé‘d p/o se. We grant counsel’s motiofi to withiiﬁ@énd affirm
the trial 'cOurt’sjudg'me'n‘t.j -

@ 1. BACKGROUND

;ﬂ 5 " On January 5, 2021, the State charged defendant by information with four counts.

Count I alleged attempted first degree murder (720 ILCS 5/8-4(c)(1)(D), 9-1(a)(1) (West 2020)),

in that he, with the intent to commit first degree murder, pérfdrmed a substantial step in the

commission of that offense when he shot Brandon White in the chest with a firearm, which caused

Whife great bozdily injdry. Cbuﬁt II alleged home invasion (720 ILCS 5/12-1 1(a)(4) (West 2020)),
in that he, knOWingly and without authority, en't.e'red White’s home while knbwing White to be
present, and he use'd‘v force against White by threatening fo shoot him while armed with'a firearm.
Count 111 alleged aggravated d'ifs:charge of a firearm (720 ILCS 5/24-1 .2(&)(2) (Wéét 2020)), in that
he knowingly c'lisv(;harged a firearm info a residence he knew to betoccupied. Count IV alleged
unlawful posSeésion of a weapon by a felon (720 ILCS 5/24-i.li(a) (West 2020)), in that he had
previously been convicted of a felony in Illinois and kﬁoWingly'possessed a .22-caliber handgun.
96 - On S’epterﬁbef 7,2022, defendant signed a jury waiver. The trial court explained to
him the difference between a jury and bench trial, ascertained he discussed the matter with His
counsel and understood the possible penalties in 'tAhi‘s case, and ensured he was not threatened or
promised anything in exchénge for his waiver. The court accepted the waiver.

q7 B - " A.Bench Trial

18 " On September 12, 2022, the case was scheduled for a bench ‘trial. The State filed
an amended information to correct the si’étﬁtory subsection for ‘home invasion (720 ILCS
5/ 1936(5)(3)'(W'est 202‘0)) and add language defendant would be subject to a mandatory 15-yéar

firearm enhancement if found guilty of that offense (720 ILCS 5/19-6(c) (West 2020)). The State




al__sp;conv'ecte‘_d.‘thge statutoxy_s{qbsection f01" aggrgvated .dis_.charg‘e of»a ﬁljearm_(_720:_ILCS 5/24-
1.2(a)(1) (West 2020)). The trial court informed defendant of each of these changes.a_nd noted 1h§
previously pled elements remained the same. 'Defense counsel stated he did not object.

99 S The Ii?f;ttql‘l})1joceed¢;cl to a b‘ench trial,'\y].iere: yarious witnesses lar}gely corroborated

the following evidence. On December 31, 2020, Larry and Lora Roberts, along with their son

Christian Doty, were at their home in Gladstone, 1llinois. Defendant arrived at Lora and Larry’s

home and waited with Larry while Lora got ready. They planned to leave and get a battery for
Lora’s car. Defendant‘ asked Larry if their mutual coworker, White, paid rent money he owed from
when he stayed wi'th'Latjry and Lora earlier in the year. Larry saicl ;White had not paid them back
and sent White a text message stating Lora was going to stop by and pick up the rent money. White
responded he‘ did not.have it and was not home. Larry_le‘mdv White furlh'er__ argued the rent issue
through text messages. The argument escalated, and_Lgrry told White he would see him Monday
at work and t‘ake it out on lﬁm in froqt of everyone. La}'l‘y said de'fep-danat !see{11eq .agitatec'i.f _whjch
confused him because it was not his money.

110 Lora, Larry, and defendant left to get the car battgl'y. Either Larry drove to White’s
on his own volition or defendant sugggsted‘stopp_ing by White’s home to get the rent money. Larry
and defendant approached the house, and Larry kllQCked on the door, which had a glass pane on
the front and blinds,. on thezlinsj.dtie,. No o11§_a11§}yel'qgi, and Lan:)'/ w_allged back tQ\yal'd his truck.
Defendant told Larry to hold on, approached the door, and pulled out a gun. Defendant broke the
glass pane with the butt of the gun. As defendant reached inside through the broken glass, a two-
by-four came out in his’(.i_ir)ection. Laljlj)’ .s.aid it ]onkc;’d like defendant cut hlS ;humb because he was

bleeding. Defendant fired into the hou'sg, reached through the broken glass, unlocked and opened




the ad'or, ahd wal-ke‘dﬁinside. I:arry saw \X}hite rur.1: behina jt'he coﬁéﬁ .aﬁd'de.féﬁcllan‘tA hi*tVWhite With
the butt of the gun. Defendant said, “ “Where’s my £*** money?’ ”

1 11 o ‘White sfated ﬁe did ﬁolt‘an;swl/:er the door be:causeg lﬂé' t]lzd;uéhtl:there would bve a;
éltercation if he let them inside; White heard 'Lari"y statei‘no.boc‘:ly ;vaé h(;rrie 'an'.d d‘efé}1dja‘flitlé()‘unté1‘
they were not leavi;lg without ari'yything. Wﬂite séw defendantmﬁre::ak ihe gléss pane on the db\o:r
With ‘Ehe butf Sf a sﬂverl gun White threw a t‘WO-bvy-fOL‘lr throug\h ‘thﬂe. brc;ke'n péné, a-nd d.e.f-exvidar'lt
sh(;t Wﬁite in hié chest and ab-domen. White moved to h;de behindlthe couch,: éﬁd defendant went

"Inside and shot White in his abdomen and in the back of each arm. Defendant then held a gun to

White’é head and t}-.lreaten'éd‘to kill White’s fémily if he told anyone. White went to hand $60 frdm

hﬁs wallet tolgdfefen:d:an‘t', and defeﬁdarft directed th to pay ’Larry.. Whife ga\}e thé rﬁone§ to Larry,
and Lor:el ar;d L“arry (lelft. Defergl"d‘ént.stayed behi‘nd;énd' again threatened Whltes f.amily‘ if White
told anyone. Larry and Lora got into the truck and started to leave when defendant joined them.
They brééeédéd fo dfivé back to Lora and Le‘u:l"y’sqhome, and défendant" said he would kill Lor;i
an:d Larry 1f théy told any'ohe.

'ﬂvl2 R White waited until tHey left and fthén walked down the road to a iieigh.bor’s; hofne
to callétiqe }i)oliéé. His phbne, Whiéh was in the front ]é)ocket of'}‘llis .overalls,'was déméged by’ tﬁe
gu‘nﬁre:. White eft tlﬁéﬁriei‘ghbo‘f’.s: h(\)xﬁle'a—nd walked down the street té_ meef {lﬂe :ambul'éncée.‘ D:ep-uty
Matthew Link of the Henderson County Sheriff's Office responded to the call and sé.w' White
Walking'dowa the foad. White told Deputy Link an unkﬁéwn;person had b;okéfi irﬁo his home and
shot him. White did ﬁot name defendant until”la'ter becalflsé he had been threatenéid and was scéréd.
White ’h.a:nvded Dér;ﬁty Llnk a bullet fhét ‘wasfc.augl‘i:tf i(1\1 his OVereilié. An anﬁbﬁlance transpbfteéi
White 0 the hospital ,‘én‘dl 'me:didal'pel:soﬁhe] determined hve had 11'1:ult"ip'le entry and exit woﬁllds‘ in

his torso and arms and two bullets remained in his body. He had surgery to remove a bullet from




Lt A

his abdomen and staple the wounds shut. A bullet remained in his arm, as its removal would cause

more damage.

913 Once Lora, Larry, and d_efendant returned to Lora and Larry’s home, Doty was in

the_kitchen.makix‘lg’food. Dpty 1'eeglled ]1is mother seemed scal:'ed and hjs father was quiet.
Defen@ant came insidel with a shirt wrapped around his hand, and Lora lhelped him use tissue paper
to wipe ub_ his blood. Def_endagt and Lora threw the tissue paper into the kitchen garbage can. D‘c-)ty
went eutsid_e witﬁ defendant, and defendant placed the gun under leaves at the side _of the house.
Doty and defendant walked to the h’ome of one of defendant’s friends, where Doty smoked
marijuana and bvecam.e ill. Lora called Doty’s phone and defen‘dq'nt ’answellr‘ed.. Defendant
th}realened‘ to kill Doty if Lora called the'(poli_ee‘ Defendant left gfter they noticed police in the area,
and Doty walked home to find police eurrounding his'h(.)use.lP‘ol.ic:e bl‘qugllt Do}y__to the police
station. . | |

914 ’ Robert ‘B'oughto.n lived nearby and was de_fendant’v"s _frienq and his girﬁriend’s
brother. Robert recalled defendant came over on the afternoon of December 30, %020, with a
b}eeding hand anc! asked for‘ban_dageg D'efenda‘nt: claimed he beat someone up. Meanwﬁile, Lora
’and Larr_)f drove around to leok foxl Doty and were.eyentually arrested. When Lora and Larry were
first interviewed by police, they denied going to Whi‘te’s home, but they later pled 'guilty to lesser
charges in exchange for thejr gestimqny avg_ainslt Id:e.fendar)t.

115 ~ Police drove Dety home anei searched the house. Doty told poli'ce.whetxe_\defendant
di'scal‘ded the gun, bqt they did not find it. Howevep Doty st.ate;d theyﬁ were on]y _using their
flashlights and did not move the leaves:. A day or two later, Doty looke’d;for the gun a}nd foupd it
under the leaves. He contaetec? the police anq plaeed the gun in his dresser unt@! Depgty Keith

DelJaynes of the Henderson County Sheriff’s Office retrieved it the next day. Deputy Delaynes




described the gun as blueish in color. He transported the gun to the police Station, sealed it in an

évidenée bég, ﬁlléd out an identiﬁ;atisn tag, énd pla(;,ed it in é safe. ban{él HIH df.'t;he Illln013 State
Policé .r.etrie\v/ed the gun for testiﬁg, which was in a'safe and séaled iﬁ a bag. The 'Stla'téiadmitted
into evidence a black .22-caliber handgun.

916 Defendant signed two stipulations. F irst, défehdént signed a stipulation as to ihe
festimbny of a 'fbrensic sciéntist, Mary Méaﬁ;(,'pliovidihg shé (1) examinéd thé ﬁrearm Deﬁut);
DeJayhes 1;ecové1'éd from Lora and Larry’s home and bullets found from White’s b(.)‘d‘y and
overalls and (2) concludéd the bullets were ﬁred.frofn fhe firearm. The sﬁbulétion fule;er provided
a proper and lawful chain of‘éustody existed'f(.)r (i) the ﬁrearlﬁ after it éafhe into Hill’s posseséion
és lbhg as Ia 'ch’ain.of cuétddy before the ﬁreérm.calﬁ'e in’td Hill’s péssession could be p.rO\./ven and
(2) all oth'e.'r feférenced 1tems S‘ecohd,ﬂ.défendént signed a s’tipulvat‘iofl as 't;) fﬁe téstirﬁony of a
forensic séiéntist, Lyle D.b Boiékén,:pl‘oviding ‘he pél‘fbrlned a DNA analysis on the blood
.i'écovered ﬁ'bln White’s %r'onf door, White’s living réoﬁ ﬂoor, Snow o?utside of White’s vhom‘e, and
tissue paper. found in Lora and L:ai'.ry’.s garbage can: He concluded defendant’s DNA matched the
DNA profiles obtained from those items. The..stiwbulétibnnfﬁrther'pro'vided a prbperfand lawful
chain of custody egisted for these items and tﬁéy should be édmitted into evidence.

ﬂ 17 B The Stat;e‘admitted‘ a certified Coﬁy of defendant’s Ibwé felony ‘é(l)nviction il!]tO
evidence. Thé defense presentved the testimony of Karl Reich, an expert in forénsic testing: who
testified there would be no reason not to péi’forln DNA tests 511 the firearm recovered in 'th‘isl, éase
avnd dilscfovering' thé DNA bnl 'thé' ﬁrearin'wéﬂs relevant té the case. |

918 o The Jtr'ial' vc.o—u‘rt Hea"rd c]osiﬁé arguments and acquitfed defendant of attempted first
degree 'n.lurder,. finding tlyl.e evidence did not demonéﬁ'ate dzeféndant had a- specific int:ent fo kill

‘White when he shot him in the chest. Specifically, the court found defendant’s view into the home




from the p’orchAw.a‘s. obscured by blinds, which cqused him to not see where White was st.anding
when he‘ ﬁl"St ﬁled .i.nto ’Whité’s home and .shcl)t Wl.lliie in the chest. The court fou_nd the evidence
..over\yhellvnin;g as to 'de"fendarllfs .guilt of hénm_invasiqn, aggravated dis‘charge of a-ﬁrearm, and
unlawful possession of a weapon by a felon.

919 | B. Posttrial Motio_n(s and Sentencing

920 VOn November 7,2022, defen_dgnt ﬁl'ed a mqtion to vacate his convictions and set
aside .sentencin'g.‘vl-le argued his convictions were lesser-included offenses of attempted first deg}‘ee
murder, apd since the trial court acquitted him of that charge, the convictions must be vacated.
921 On November 9, 2022, the trial court held a hearing and denied defendant’s motion,
ﬁndin'g each conviction was supported by different and distinq physical acts. The court proceede;d
to sentencing, where it heard evidence of defendan_t’s difﬁcult upbringing and hi_s tendency to be
a follower. The court noted the following aggravating factors: Fiefenda11t’s cgnduct caused or
threatened serious harm, defenda.nt had a history of prior crimin,al gcﬁy@ty, including t:hrge. weapon
offenses, defendant previously served mgltip!e pri'son sentences dating bqu to 2004, and a

sentence was necessary to deter others from committing the same crime. The court found

defendant’s conduct caused “severe bodily injury and great bodily harm,” as White had surgery to

remove a bullet from his abdomen, had multiple entry and exit wounds, and was permanently
disabled due to the bullet that remained in his arm. The court found no applicable mitigating factors
and noted no argument was made in support of any mitigating factor.

922 As to home invasion, the trial court sentenced defendant to 12 years in prison in

¢ +

addition to the 15-year enhancement, to be served consecutively to his other sentences. The court

sentenced defendant to 10 years in prison for aggravated discharge of a firearm and S years in

prison for unlawful possession of a weapon by a felon, which were ordered to be served
. ) sy, f . S, K . . ' . . )




cbnéﬁrreﬁﬂy. Thé ‘cau:rt ordered défeﬁdarit‘ to serve 85% of his senfef;cea for home invasion and
aéglra'vate.d‘ diacharge of a 'ﬁre.arm. Iﬁ suﬁ, the éouﬁ sentenvceddvcleAfé‘nvc'lzant{vta anﬁaigérzeﬁgate‘ bf 37
years m ;.)riéon:.12 years in priscv)nilfor horﬁe in\;asion pius a >iv5iyear—e‘nhaﬁ:c;é»n‘1entv; to .be-s'eriféc‘i
c'onsecl.:utiilely fo concurrent sentences of 10 years f01' aggravated vaiscllqa'r'ge ofa ﬁi‘éarrﬁ and SW}'/ears
for unlawful passession ofa WCapon by a felon. :

1 23 - o On December .8, .2(.)2-2, défendant ﬁled a mation to r'eco.nsid'er..He asserted thvé aame
lesser-included afgunﬁent 'as in hlS November 7 2022, motion and added other contént'idﬁ§ He
-a;'gued }lwé evkd%nce waé insﬁfﬁcieﬁt to supbort hi's co;ﬁ.victions becauée (lj L‘ora, Larry, and White
were all éonvfcted felo‘ﬁs, (2) White’s identification ofv the shoaterl was inconéistent, (3) the guh
bresénted af tri'al.was blac‘:lv('and White said the gun was silv.e-r, (4) L()ra and Larry’s téétimdniéé
were unreliable because they originally lied to police, (5) the evidence showed Lora and Lai‘ry
preéipitated; t‘hvé‘ enti‘fe iﬁcideﬁt, and (6) no DNA orlﬁingerprint analyses Wéfe performed to link
him to the g'unlp're;:se;ited'at tria.l. He also claimed a concurrent sent.ence for homé inva§on was
unfoarided bécaﬁse the State did not allege. sevére bodily injury and fhére was no ilndebeﬁdent
tinding of severe baciiiy inj»ury. Last, he argued his sentencééw‘as excessive when c'onsidefing Lora
and Larry wefe pfdven liars and masterminds of the incizdé’nt arid' the‘}'l ‘only réceivéd a sentence o'f
18 months and 6‘years, respeﬁcti'vlely. |

9124 . 'On Mzarch 9, 2023, fhé frial court held a heai'illg on defendan:[’s fnotioﬁ. The court
amended its se.ﬁtenvcin»g order to reflect fhe c:()i'i;ect ‘tel'lai for mandatory sﬁpervised release and its

previous findings of great Bédily harm. The court otherwise denied defendant’s motion.

125 - THis'appeallfdllowéd.

i " Il ANALVYSIS




927 Appellate counsel moves for leave to withdraw. Counsel supports her motion with

3

a memorandum, which states she considered raising the following issues on defendant’s behalf:

PR

;(1 )l‘\‘zvlheth‘erAdefendan_t executed a p;roperj ury waiyer, (2) whether the State proved defendant guilty
beyond' a reasonable ‘doubt, 3) whcther the State’s amendmcnt to the info;‘rﬁétion Qgs material or
formal, (4) whether- the ﬁrearm shoulci have beeo- supprcssed wherc thc State‘failed to establ_ish a
proper chain of custody, (5) whether defeodant_’s conviction_s for home invasion and aggravated
discharge of a weapon viola}ed the one-act, one-crimc rule, (6) .whether Qefendant rcceivcd an
excessive sentence, and (7), whether the imposition of aconsecuti'v_c seﬁtence‘to be vscrved at $5%
was proper. Counsel explains why she concluded none of these 'issocs has qrguable merit.
Defendant filed a response requesting nevw,appellate counsel or to procecd pro se to addr‘ess the
issues raised by his coun;el: ,

28 ' We consider .appellate c‘ounselli’s motion to withdrgw ‘al‘]d defcndaxﬁ’c response
under tbe proccdurc set out in Anders. As tovdefendantfs request for »they appointment of new

counsel or to proceed pro se, it is improper as it fails to comply with Illinois Supreme Court Rule

361(a) (eff. Feb. 1, 2023), which requires an application for other relief to be made by filing a

motion. Even assuming, }arguendo, defendant’s request complied with our pr‘ocedlur’al rules, we
would nonetheless reject it. First, defendant has already been appoi.nted counsel and hos no right
to choose his court-appointed couosel. See Peopl‘e V. Albe/‘nqr.hy,( 399 IIl.‘ App. 3o 420, 426 (2010)
(holding a crimioal defendant hac no right to choose his court-appointed counsel or insist on
representation by a particular public.defender). Second, allowing his _rccipest to proceed pro se
would be futile, as his response addresses his contentions in great length, and ‘afte“r examining thc

record, we agree with counsel the issues identified lack arguable merit, and we have identified no




otherlis.éilesgo‘f arguéblé' mérit.. For ﬂié folloWiﬁg reason.é, We gr.:;lr-it' cdﬁﬁéei’g nil‘otitc')n to Witl}dfa;v
and affirm the trial court’s j:udément;

129 - o A .fur'y Waiver

130 o A defendant haé a constitutional right to ajufy tri;al, anld é v;/ai;/er bf'that' rligh‘t' must
be both knowingly and vunderst!andingly made. Pebple 'v. Bracéjz, 213111 2d 265, 269 (2004).>The
Code of Criminal Procedure of 1963 ébnfe'mpliates written jury waivers and waivers occurriﬁg in
open Sourt. 725 TLCS v5/>10'3-6, 115-1 (Weét 2022). There is no p:re'cise‘forr'nula to determine
:Whether a défendant 'k‘nowingly andiunderstandingly waived the right to aju.ry trial: and wel must
look at fhe.faéts and circumsta-nces-.of each particulér case'.‘Peopl'e' 1-). Md)z, 2021 IL App (4th)

190893, q 44. This p‘r'ese‘nts a qheétidn of law, which we review de novo. People v. Bannister, 232

ll. 2d 52, 66 (2008).

931 We ndté défélldant failed to duestion the validity of the jury waiver m the trial court
either By objeétioﬁ or iﬁ a poétfl'ial motion. However, we tconsidefr‘ this i‘ssu‘e under the plain-error
doctrine. "'B'race)‘/', 21.3.111. 2d at 270. Accordingly, defendant must prove a clear or obvious error
obcurfed and either (1) “thé evidence is éo élbsely balanced that the error alone threatened to tip
the. scales of justice against the defendant, regardless cﬁ" the Se1'iovusne'ss of the errdrﬁv” or (2) “that
error is so serious that it affected 'thé fairness of the defendant’s trial and challénged the integrity
of the judicial bl‘dcesls, regardless of the closeness of the evidence.” People V. P}atk()xa;.S'ki, 225 1L
2d 551, 565 (2007). We first détermine whether an '.érror occurred. People v. Epp‘inger, 2:Ol3 IL
114121/9 19,

932 The record demonstrates defendant knowingly and Voluﬁfarily waived his right to
a jury trial. The trial court explained to defendant the differences between a jury trial and a bench

trial. The court ensured defendant had an opportunity to discuss the waiver with his counsel,




undersloo{d_ the pos.s'iblve Vpgnalties in this case, and was not threatened or _pl“@ﬂiS;d anyﬁhipg in
exchange for the waiver. The writ;en waiver further provided dcj,fendant '\{olm‘ltal"ily; l_<nowjngly,
and understandingly waived his right to a jury. T}1e1'e is no evidence defendant misunderstood or
ever question:ec‘i the jury waiver. Therefore, we find no error apd, accordingly, no basis upon which
counsell coul_d formulalg a {11e1‘it0|‘ious Fhallcng_g to defendvam’s ju.ry waiver.

933 | o B Sufficiency of the Evidence

134 N When a defendant challenges thg sufﬁg;iencyr of the evidence, we must:determline
whether, after viewing the evidence in the light most fé\’Ol‘able to the State, any rational trier of
fact could have found the essential elements of the offense b:'ey(')nd a reasonable doubt. People v.
Gray, .201’7>IL 120958, 9 35. 1tis the .function of the trier 'of fact to determine the credibility of the
witnesses, decide the weight to be given to their testimony, resolve conflicts in. the evidence, an;d
dra\y r.ea.sonablc‘ in_fersncc;s from that evidence. Peoplg v, Bq/ger, 2022 1L App (4th) 210713, 9 35.
The trier of fact’s cr._edibil_ity. determinations are entitled to great weight. P@oplc; v. Swenson, 2020
IL 124688, 4 36. Moreover, this court will not set a c_riminal convi_cti@ a'side' unles§ the eyidel.]ce
i; so improbable or unsatisfactory as to create quggso,nablet: doubt of tl‘l._e defendant’s guilt.'. Reo;yle
V. ‘Siguqnza-B/‘ito, 235._111‘ 2d 2.1 3, 225 (2009). '

135 Testim}o‘ny provided Lora, Larry, ;_;nq defendagnt went {0 White’s home toicolle_ct

money. White saw them arrive and decided to not answer the door when he heard a knock.

Defendant knocked out a glass pane on the front door with the butt of his gun. White then threw a

two-by-four through the broken pane and began to move to hide behind the couch. Defendant fired

into the house, reached ,througlg‘the b.rok'en gla_ss, unlocked and opened the'dqorl, walked inside,

fired more shots at White, held_th'e gun to White’s head, and twice threatened to kill White’s family

if he told anyone. Defendant’s DNA was found on White’s front door, White’s living room floor,




Show idut'si:de of White’;s hdmé, an.d the tissue paber from Lora and Lf;rry;é Lh(.)ﬁlqe. White was shoi
séveral times and soiight m'edi'Cavvl afténtioﬁ. The bullets ‘rec'o'velied ﬁom White”é blédy and ‘éverélls
Were‘ ﬁled ﬁ'om the gﬁlw Doty tljll‘he'd-O\(/el‘ to 'poli'c'e.

136 o Vié{viﬁg the evidence in the ﬁght most favorable to the Sita‘te, we believe a;'rati‘onél
trier of fact could have found defendant g‘uilty':of all three counts beyond a reasonable doubt. T-hus,
for the’fol'lO\X/‘iﬁg reasons, there éppears to be no basis upoﬁ which counsel could formulate a
r;e‘ritorio:us clhailénge as to the sufficiency of defendants’ conv:ic:tio’ns..

+

Pﬂ 37 ' 1. Home Invasion o

ﬂ Sé ‘ A defendant cdmmité home invasion when he .kvnowingly enfers'the dWélling place
of another Wwithout authority, knows or has reason to know that a pefson is presenf and, while
armed with a firearm, uses force or threatens the imminent use of force upoh any pé'rsori within
the dwelling, regardless of whether an injury occurs (720 ILCS 5/19-6(a)(3) (West 2020)). The
evidence demonstrated deféndént broke the g;lass on White’s front door and saw a two-by-four
come 'thro‘ligh the broken glass. At this poiﬁt, he knew or had reason to know a person was preéenf
within the home. D"efen;daﬁt ’then‘reached fhi‘ough the broken glass to unlock the door and entered

the home. After defendant ﬁred'fnultiple shots at White and White paid Larry, defendant used

force and threatened the use of imminent force when he held a gun_tog White’s head and stated he

would kill his faﬂ&ily if he told aﬁyéﬁe. Defendant disputes he “threatened” White bééaixse White
did not ‘testify deféndéht threafenéd to shoot him and White had already been shot at that point.
We d:iéégi'ée. A comiﬁunicétidnKproviding one will inflict physical harm on the person threatened
or any others person constitutes a threat. 720 TL.CS 5/15-5(a) (West 2020). The fact White had
already been shot does not change this.a.naly‘sis. Moreover, the State was only required to prove

defendant either used force or threatened the imminent use of force. Both were proven here.




939 .. Defendant also argues evidence introduced by the State to prove his guilt of

Ry
at}empted first degree nmrc%ey could not l?e gsed to support his other convictions because he was
acquitted of that charge. This is an inaccurate statement of law. Finally, he argues fhe S;[ate failed
to identify‘him as the perpetrator. Based on the evidenc_e_ presented, we strgngly disagl'ée.

‘[[‘40' o 2. Aggravated Di.'sclya/.*gle of a Firearm ,
41 A defendant commi_ts the crime of aggravated discharge of a firearm wh¢11 he
knowingly discharges a firearm ix?to a resi@ence that he knows or reasonably shogld know to'bg
occupied (720 ILCS 5/24-1.2(a)(1) (West_ 20%0)). The evidence demonstrated, after defendan_t

broke the glass on White’s front door, White projected a two-by-four through the broken glass.

Defendant then shot into the home when he knew or should have known it to be occupied. These

facts were corroborated by testimony and physical evidence the State presented at trial.
"t . ¢ H ' " T . T f . ' ..

142 . ) 3. Unlawful Pﬁogses.s:io;'q of a Weapon b)‘/ a Fe[gn .

?]43 “To prove a defendant guilty _of unlawful posse_ssjon of a weapon by a felon, the
Statg must establish that the defg:ndant (1)'k_r"lowipgly.'pqsse'ssed the firearm and (2) had been
co'nvicted‘ofa. felony.” People v. Mcintyre, 2_01,1‘ 1. IL App (2d) 1‘008_89,_1t 10, 720 ILC.S£5/24-1;‘. 1(a)
(West 2(?20). The evidence demonstrated defendant knowipgly possessed a ‘ﬁrearm during the
incjdent at Whi‘te"s hoxpe and .aft'erwaljds' at :Lora and'Lalir‘y"s home. Fur‘Fh_er, a certified copy of
defendant.’s prior felony conviction in Iowa'wa's a_dmitted into evidence. Defendg_nt argues his lowa
com‘riction capx;ot be used tq_ satisfy this offense bgcause the S}gte’s amended informatiop alleged
he was previously cgnvicted of a felony in Illinpis——not vlowg‘ Ho'weverzlwhere' an in_fo_rlpation is
attacked for the ﬁrst time posttrial, a:defelldallt must shpw that he was p;‘ejudi;g;i in the? p_rcparation

of his defense. People v. Rowell, 229 11l. 2d 82,.93 (2008). Defendant does not argue he was




prejudiced in the prébafatidn of his defense, and we fail to see how he would bve‘pvréjudic‘ed on this

basis.

1] 44 o e A‘mended' Information

945 ' G'enerally,'a charging‘instrmﬁent muét state the nqamev‘of‘ the?"(')vffense, cite‘vth'e
étatutory provision a.lieged to have been vi!olated, set forth thé nature and the eléxﬁénts of the
offense ‘éhafged, state the date and county of the offense, and state the nalﬁé of fhe aécused. 725
ILCS 5'/1’ 1 1—3(&)(1)—(5)' ‘('Westv20'2()). The State Emay seek to amend an information at any time due
to formal defects. 725 ILCS 5/11 1;;5‘(Wes:t 2020). An amendment is permissible as long as the
change‘ 1s n.o"t matei'ial or doés not alter the natﬁré and eiefnents of the chafged offénse. People v
‘Shipp, 2011 1L Abp (2d) 100197, 9 21. Further, 'arr']enAdments are allvo'v:ved when there is no fesulting
surprise 6f'll}'31'ej‘ud.ice o the defehdant or where the record shows the defendant was otherwise
aware of ﬂ]é éiiél;ges against him. Pe&ple v. Ro‘sxs,:39l§ 111. App. 3d 660; 66"7'(2(309;).

ﬂT46 | " Here, the State aiﬁéhded the information to correct two ste{tut'or:y citations and
include lan;g{iage pro'vbid:ing defendant was"sﬁlijje"cz::t' to a st}atutory”se‘n‘tencing enhancement. The
State made no changes to its fac'tuél'a]leéa‘t:i()r‘is,'Which dligned with the corrected statutéry
citations. Defense counsel stated he had no bbjecﬁoﬁ to the amended information. This
acquiesCénce constitutes a waiver of the issue, aﬁd the only‘challenge a\-/ailablev to defendant is
whether he received ineffective assistance of counsel. Baker, 2022 IL App (4th) 210713,961; see
'Pébplé v. Henderson, 2017 IL 'Apb (1st) 142259, 99 208-210 (stating when defense counsél asks
‘the court to'pr'o‘c'eed'i'n a cé':rtain’manner, the invited-error doctrine provi:des the 0niy aﬁpealable
issue is ’ihe%fecti\:/e assistance of counsel). To satféfy a claim of ineffe‘ctiw a{ssiétance of dounsél, a
two-prong analysifs ‘apvpl'i’és where “[a] defeéndant 'xvnu"stt'sh(.)w that counsel’s performance fell below

an objective standard of reasonableness and that there is a reasonable pfobability that, buf for




counsel’; u!qprofess_ion‘al errors, the ;‘esylt Qf the pl-oceedix}g would have been different.” P_"OP[? V.
Manning, 241 111, éd 319, 326 (2011). |

947 . The record demonstrates these amenc_i_ments were not material, defendant was aware
of th; charge§ agaipst him, tl).e amendments did not alter the nature and elements of the charged
offenses, and the‘re was no resulting syrprise or prejudice to d‘efendant. See Shipp, 2011 lIL.App
(2d) .1 00197, 4 21. "’I"he_ref(‘);te,_‘counse]’s performapqe did not fall be{ow_an objecti‘ve standard of

reasonableness when he provided he stated he did not object to the amended information, and

defendant cannot satisfy a claim of ineffective assistance of counsel. S_eé People v. Phillips, 2017

IL App (4th) 160557, {1 57 (holding failure to satisfy either prong of Strickland v. Washington, 466

u.s. 668 (1984), prec!udes a ﬁpdipg ofj_neffecti\;'e _ass.istance of counsel). Defendant nmwthel_ess
argues the State informed the trial court it was only amending the information as to home invasion
and not also aggr.avat(;d dis’charge of a firearm. The record demonstrates the State informed the
court that citations for both counts were corrected in the a111¢11ded information qnd the court told
defendant of both citation changes. Accordingly,. thqe appears to be no ‘bas@_s upon which counsel
could formulate a meritorious challenge to the State’s a,men‘d.f;’d information.

948 ' D. Cl?ain of'Custvody

1 49 ‘ When ,tl}e State seeks to introducg an object into eviden;e, it must establish_ an
adequate foundation by either a witness iden?ifying lthe object' or a sufﬁciellt chain of cp}stod>’.
People v. Woods, 214 111. 2d 455, 466 (2005). The method of usil}g a witness to identify the object
i.s appropriate when 1]1; ijsct has »rez'idi_ly identﬁﬁable and unic_]ge 911a1'actel'istic§ :and i}s
composition 1s unlikely to c;hal?ge. Woods, 214 111. 2d at 466. If‘_the object does not fall wit'hinv Ehis
description, the State must establish a c'.hain. of cu‘sl.tody demonstrating reasonable measures were

used to protect the evidence from the time it was _seized and it was unlikely the evidence had been




altered. Woods, 214'111. 2d at 467. Once thé St‘ate"satisﬁes this prihwqja‘].’aci'e' casé, the burden shifts

to the defendant to show actual evidence of tampering, alteration, or substitution. People v. Alsup,

241111, 2d 266, 274-75 (201 1). HoWe{/el‘, a defendant may '\KNaivé‘thévrequireiheﬁt .of'px"oolfof chain

of custody bS/ 'ente'ri.n'g: info a stipulatibn. Wobds, 214 Ill.j2d)at 468. Thé a&linissibility of e;/idencé
is within the tfiél court’s disc;étioh aﬁd will not be disturbéd absent an abuse of thét disél"etion.
li]’eboplé v Pikes, 2013 IL 115171 , 9 12. “An abuse of discretion .occu;rs when the fuliﬁg i.s érbitrafy,
fadcigful,' Lmreéédnabk, or Whe;l no reé‘sonablevper'son V.VOLI;ld 'adopt' the trial court’s V1€W Peéple
v. Ward, 2011 IL 108690, § 21. As defendant did not object at trial or raise the issue in a posttrial
motion, we review this issue for: pléih'err(l)r and first determine whether any error occurréd.
EP}?ingCii‘,/?():-]3 IL{] 1:412.1,.1T 19 ' | - | | - | | ”
q 5,0// " In'this case, the State laid its foundation for the firearm by establiéhing a chain of
c'ustod'y from t'he'.tivme it V\(/as seized. Dotyv notified lpolice he recovered the giin from unlderneéth
leaves in his yard and TRept it in his dresser drawer until Deputy Delaynes pickéd it up the next
. day. Deputy DeJaynes took the gun té the'lpo‘li-ce sfétidﬁ, sealed it in an evidence bag, filled out an
identification ta’g,-ai‘qd‘ placed it in a safe. Hill came to the police station .;[o retrieve the gun for
testing, which wa;s still iﬁ the safe an(i sealed in the'bag. Defendant stipulated a proper and la\'vful
chain of custody existed fdr_ the gun after it came into Hill’s possessibn as long as a lawful .chain
of custody was proven be/brev Hill’s possession. The evidence demonstrates the Statei‘established
its burden t'ha;f reasonable 1néasufés were used to protect the gun from the time it was seized by
Deputy DeJaynés and it 'v'vasvunlikel'y the gunb had been aitered. Tlﬂe burden then shifted to
defendant tb show actual evidence of tamperiiig; alteratioh, or”sub'stitution,- and we fail to find any

such evidence in this case.




1}51' B Defendant takes issue with the chain of custody because Deputy De.laynes
described the ‘gun as »blueish 1n color whlle the 'gun.adrnitted 1nto evrdence was black Ho.wevei
his goes to the weight of the ev1dence—not its admrssrbility See Alsup, 241. [iL. 2d at 275.
Defendant also argues his counsel was 1neffect1ve for failing to object to the chain of custody .of

the DNA evidence and bullets, but this claim is thwarted by defendant’s own stipulations, which

provided a lawful chain of custody existed for those items. See People v. Harris, 2015 IL App

(4th) 140696, §36. Thus, we find there is no basis upon which counsel could formulate a

mer 1tonous challenge to the State S chain of custody

952 o E. One Act, One Crime Rul

153 The one-act, one-crime rule stands for the proposition that a criminal defendant
may not be convicted of multiple offenses when those offenses are founded on precrsely the same
phvsrcal act. Pe()ple v. Coafs 2018 IL 121926 ﬂ 11. We employ a two- step analy51s to determine
whether a violation of the rule occurred. First, we c‘onsider whether the defendant’s conduct
consisted of a single physical act or separate acts. Peop_le.ili.‘ Rod;jgue;, 169 111. 2d 183, 186 (1996).
If we find the defendant committed multiple acts, we move to the secon_d step and determine
whether any of the offenses are lesser-included,offenses. Rodriguez, 169 111. 2d at 186. A lesser-
1ncluded offense 1s an offense established by pioof of lesser facts or mental state or both than
the chaiged oﬁense Peop/e V. lelel 238 lll 2d 161 165-66 (2010) If we find no lesser- 1ncluded
offenses, then multiple convictions are proper. Rodriguez, 169 11l. 2d at 186. This presents a
question of law, which we review de novo. People v. Smith, 2019 IL 123,_90l, 915.

154 ’Here,. although_ defendant raised this issue in his posttrial motvion? he did not raise
the issue during his trial. See People v. Sebby, 2017 1L 119445, 9 48 (holding a defendant'}_)‘reserves

an error for review when he objects to the error in the trial court and raises the error in a posttrial




mdtioh)l T'hel'efore: we review this iséue f‘or‘pl;ain error aﬁd first détéﬁhiﬁé Whether any erfo>r
occurred. Eppinger, 2013 1L 114121, 919, |

ﬂSS - 'Thé State’s ah;ende'd ilnforl'ﬁation ellleged defenaéht.coﬁqﬁqitﬁfe& h;)mé .in\}asi‘(')n
when he knowingly and without authérify entered White's home while knowmg White to be

‘pre.sent and used force agai'nst"White by threatening to shoot him while armed with a firearm. (720

ILCS 5/19-6(a)(3) (West 2020)). The State alleged defendant committed aggravated discharge of

a firearm when he knoWﬁigiy dischargéd a firearm into a'resi!denéé fle knew to bé" zoccuﬁvied .‘(720
ILCS 5/24-1.2(a)(1) ‘(West 2020)). Finally, the State allege:d defénda.nt; cémmitted unlawful
possession of a weapon by a felon when he had previously been convicted of a feltohy and
knowingly possessed a .22-caliber héﬁdgun (720 ILCS 5/24-1. I(a) (West 2020)). The languagé of
the aﬁle.ndéd information clée{i'ly &enﬂohstrétéé 'thevc.:har'gevs were béééd on rhdltiple acts. The 'S‘t'até’s
closing argiiment _;‘)'r'ovide‘é the sarlne', as it‘ex.plainé\d the evidence for each count.

156 Al'tvhdugh'e.ac‘h' count alleged defendant cénﬁiﬁittéd an act with a firearm, they were
multiple acts: thféaténiﬁg 10" shoot White while holding the firearm fo hié head, discharging the
firearm into White’s home, arid p(j).vssvéssing the firearm as a felon during and after the incident. It
is evident these 'allegatibﬁs are 'nof based on the sa';ﬁé Ik)rhysi'clal act a.ndAone charge is not a
lesser-included offense of another. Sée'MiZZe/;, 238 TIl. 2d at 165-66. Defendant érgues his
convictions violate the one-act, one-crime rule because the State’s alleged acts for attempted .ﬂrst
de'gréé murder were precisely the séme as those for hisvéther cdnviétioné. However, defendant was
not éonviétéd of éttehﬁb’ted first degree murder, so no violation of the rule could occur on this basis.
Thus, we find there aijpear's' to be no basis ﬁpoﬁ \A}hicli counsel could formulate a meritorious
challenge to d‘éfe'r.ldant”s' convictions under the one-act, oﬁe—&ime rule.

%57 0 * F.Sentencing




958 When sentencing a defendant, the trial court must carefully consider all factors in

oL

aggravation and mitigation, including “the defendant’s age, demeanor, habits, mentality,

credibility, criminal history, general moral character, social environment, and education, as well

as the nature and circumstances of the crime and of defendant’s conduct in the commission of it.”

People v. Center, 198 111. App. 3d 1025, 1033 (1990). A reviewing court will not substitute its

judgment for that 'of'the trial court simply becau's‘e it might have weighe@_the factors differently.
People v. Klein, éb22 IL App (4th) 200599, §37. A sentence im-pos‘(ed within the statutory range
1s presumed to b'e proper, .and we review it fo.r an abus:e of discretidn. People v. Sturgeon, 2019 1L
App (4ti]) 170035, 9§ 104.

159 . . The trial court sgxltgncgd defendant within the statutory range for each convic{tion.
Defendant was subject toa senterllcingyran.ge_ of 6 to 30 years for hox'ne invasion, a Class X felony
(720 1LCS 5/19-6(2)(3), (c) (West 2020); 730 ILCS‘5/5-4.5A-25.'(a):()West 20_20)),.a1.1d the court
sentenced him to 12 years’ illnpri_so_nmem. De_fgndant was also sgbject to the _mgndatory 15-year
enhancement (720 ILCS 5/19-6(c) (West 2020), resull:i11g ina27-year sentence fqr home invqsion.
As to aggravated digcharge of a ﬁr_earm‘, a Class ll.flellony, _defendal_lt was\'subjec't to a senﬁepcing
range of 4 to 15 years (720 ILCS 5/24-1.2(a)(1), (b) (West 2020); 730 ILCS 5‘/5-4.5-30(a) .(West
2020)), and the court ;entenced him to 10 years. Last, defendant was subject toa sentencing range
of 2 to 1‘0 years for unlawful possessién of a weapon by a felon, a Class 3 felony (720 ILCS
5/24-1.1(a), (e) (West 2020); 730 ILCS 5/5-4.5-40(a) (West 2020)), and the cpu;‘t )se;ntgnpgc}l him
to 5 years. The record demonstrates the court considered various statutory factors and.the e:vidence
presented: and we find no evidelnc'e of record he received an ?xcessive;senten‘c‘e.

960 Next, we find the t}'i'al court acted within its authority to order defelndlant"s sentence

for home invasion to be served consecutively to his sentences for aggravated discharge of a firearm




and unlawful possession of a weapon by a felon. When a defendant is convicted of a Class X or

Class 1 felony and inflicted sévere bodily injury during the comimission of that felony, the court

shall impose consecutive sentences. People v. Whitney, 188 1II. 2d 91, 98-99 (1999); 730 ILCS |

5/5-8-4(d)(1) (West 2020). Here, defendant was convicted of home invasion, a Class X felony;
and the court found defendant inflicted severe bodily injury during its commission. Therefore, the
court properly imposed a consecutive sentence for home invasion. Deferidant argues great bodily
harm was only alleged as to the attempted first degree murder charge, and since hé was acquitted
of that charge, it cannot serve as a basis for the court to impose consecutive sentences for his other
convictions. However, our supreme court explicitly rejected the argument that only Class X or
Class 1 felonies in which severe bodily injury is an inherent factor will qualify as trigger mg
offenses. Whitney, 188 I11. 2d at 99. The court explained, “any Class X or Class 1 felony that results
in severe bodily injury being inflicted on the victim of that felony triggers consecutive sentences.”
Whitney, 188 111. 2d at 99.

961 Finally, we find the trial court properly ordered defendant to serve 85% of his
sentences for home invasion based on its finding of great bodily harm. When a defendant is
convicted of home invasion, the trial court shall make a finding as to whether the conduct leading
to the conviction resulted in great bodily harm to a victim and enter the finding and the basis for
the finding in the record. 730 ILCS 5/5-4-1(c-1) (West 2020). Here, the court made such a finding
and explained White had surgery to remove a bullet from his abdomen, had multiple entry and exit
wounds, and was permanently disabled due to the bullet that remained in his arm. Further, a
prisoner serving a sentence for various offenses, including home invasion, shall receive no more
than 4.5 days of sentence credit for each month of his prison sentence when the court makes the

aforementioned finding of great bodily harm. 730 ILCS 5/3-6-3(a)(2)(iii) (West 2020). As the




court made the requisite findings in this case, defendant’s sentence was proper. We conclude there

appears to be no basis upon which counsel could formulate a meritorious challenge to defendant’s

sentence.

62 - o . 1II. CONCLUSION

163 For the reasons stated, we grant appellate counsel’s motion to withdraw and affirm
the trial court’s judgment. .

964 Affirmed. .

'
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STATE OF ILLINOIS
, APPELLATE COURT
CLERK OF THE COURT FOURTH DISTRICT RESEARCH DIRECTOR

(217) 782-2586 201 W. MONROE STREET (217) 782-3528
SPRINGFIELD, IL 62704

F

May 31, 2024

RE: People v. Clopton, Terrance L.
General No.: 4-23-0213
Henderson County
Case No.: 21CF3

The Court today denied the petition for rehearing filed in the above entitled cause. The mandate
of this Court will issue 35 days from today unless a petltlon for leave to appeal is filed n the
Illinois Supreme Court.

If the decision is an opinion, it is hereby released today for publication.

Cods, Bendm

Clerk of the Appellate Court

c: State's Attorney's Appellate Prosecutor, Fourth District
Terrance L Clopton




SUPREME COURT OF ILLINOIS

SUPREME COURT BUILDING
200 East Capitol Avenue
SPRINGFIELD, ILLINOIS 62701-1721
(217) 782-2035

Terrance L Clopton FIRST DISTRICT OFFICE

160 North LaSalle Street, 20th Floor
Reg. No. R33782 _ Chicago, IL 60601-3103
Western lllinois Correctional Center (312) 793-1332
2500 Rte 99S TDD: (312) 793-6185

Mount Sterling IL 62353
September 25, 2024

inre: = Peopie State of iilinois, respondent v. Terrance L. Ciopton,

petitioner. Leave to appeal, Appellate Court, Fourth District.
130828

The Supreme Court today DENIED the Petition for Leave to Appeal in the above
entitled cause.

The mandate of this Court will issue to the Appellate Court on 10/30/2024.

Very truly yours, _
CWM ’&v ijﬁ(

Clerk of the Supreme Court

.- -+
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