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GROUND [I]

"DELIBERATE INDIFFERENCE STANDARD"

1. Contrary to this Court's "deliberate indifference standard announced [See

Farmer V. Brennan, 114 S.Ct. 1979-1980 (1994)] holding “subjective recklessness

as used in the criminal law is the appropriate test for deliberate indifference

(citation) Compare: Wilson V. Seiter, 501 U.S. 299, 302, 111 S.Ck. 2324 (1991).

2, As this Court explained there, our cases mandate inquiry into a prison
official's state of mind when it is claimed that the offfcial has inflicted
cruel and unusual punishment, to be sure, the reasons for focussing on what
a defendant's mental attitude was (or is), rather than what is should have
been (or sheulé he), differ in the Eighth Amendment context from that of the

criminal law. [Farmer V Brennan, 511 U.3., at 239-840]

3, "Subjective Nocklessness” 2s used in the criminzl law is a familiar and

workable standard that is comsistent with the “Cruel and Unusual Punishment
Clauses as interpreted in our cases, and we adopt it as thae test for deilberate

indifference under the Righth Amendment. [Yd., at 839].

4. A Court should nc more allude to tha criminal law when enforcing the Crue!
and Unusual Funishment Clauses than when applying the Free Speech and Press

Clauses, wherc we have also adopted a subjective approach to recklessness

(citations).

5. Subjective approach, isclates those who inflicts punishment; it isolates
those whom punishment should be inflicted. The results is the same: “to ach
recklessly in either setting, 2 person must “conscivusly disregar[d] a

substantial risk of harm" {Wilson VS OP+HPZL hhh OS§HSL XH npnb% §X(NXZPA



substantial risk of harm” (citing, Wilson V. Seiter, 111 S.Ct., at 2324).

6. The district court [USDC E.D.Cal.l:12-cv-00983-AWI-SA® re (FR) Findings
and Recommendations of Magistrate Judge In re Order Adopting In-Full
Magistrate Judge's Findings and Recommendation and Entering Summary Judgment
In Favor Of Defendants' Appendix (M) pg.2 Line 22 n2; pg.3 n2] declined to

adjudicate [Appendix (L)] on the merits.

7. A timely motion in opposition to defendants' motion for summary judguent,
containing evidence [Table of Exhibits] and [Memorandum of Points and
Authorities] consistent with [Grounds [I] "Deliberate Indifference Standard"].
8. Finding [Appendix (M) pz.2 Line 22 n2; pg.3 n2] "as it does not change

the analysis of defendants® motian,for.Shmmary judgment [See Fed.R.Civ.P,

56].

9. Likewise, the Ninth Cireuit [Appendix (V)] declined "adjudication” [Appendix

(L)Y "Deliterare Indifference Standard” contained in a memorasndua of points

cand anthoritles, or otherwisa, accompanying plaintiff's "timely™ wotion in

opposition to defendants' motion for summary judgment, including 2 [Table

of Exkibies].

10. Tnstead [Appendix (I)] granted summary affirmance motion on grounde
construed [Appendix (M) consistent wirh District Court’s analysis of defandants
motion for summary judgment (citing, United States V. Hooton, 653 F.2d 857,

858 (Sth Cir.1982); See 9zh Cir.R.3-5)(stating standard).



GROUND [II1]

APPLICABILITY OF STATE LAW IN CIVIL
ACTIONS AND PROCEEDINGS

11. In civil actions and proceedings, the effect of a presumption respecting
a fact which is an element of a claim or defense as to which State law
supplies the rule of decision is determined in accordance with State law
(citing, Federal Civil Judiclal Procedure and Rules Of Evidence Rule 302;
See 28 U,S.C. §1652. State Laws As Rules Of Decision, provides, "the laws
of the several states, execpt where the Constitution or treaties of the United
States or Act of Congress otherwise require or provide shall be regavrded
as rules of decision in civil actions in the Courts of the United States,
in cases where thay -apply (citation); Compace: Farmer V. Brennan, 116 S.Ct.
at- 19741950 holding,. “subjective recklessness™ as used in the arimival
Yaw fr the sparopriate test for delibsvata indiffarence [Idid. Farmer Y.
- Deennan, 510 UL8., av 839840 (Msubjective recklezsness™ as uwsad in the
crininal law isfa familiar and workable standard that is conszistent with
- the Cruel andUnusual Punishments Clauses_as interpreted in our cases, and
we adopt it as the test for "deliberate {ndifference” undar the Bighth

Amendment )],

12. Contrary te the holdings [Thid,, Farmer V., Brennan, 511 U.S., supra.
at 839] & court should no more allude to the criminal law when enforcing
the Cruel and Unusual Punishments Clauses than when applying the Free Speach

and Press, where we have also adopted a suhjective approach to recklessness

(citations)].

13. The lower Courts did so allude.
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By placing said document in a sealed envelope with FIRST CLASS POSTAGE fully
prepaid and affixed thereon, in the INSTITUTTON'S INTERNAL LEGAL MATL SYSTEM,
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below:

SUPREME COURT OF THE UNITED STATES
Office of ithe Clerk Of Court

1 ¥First Strest, N,¥,

Washinghon, 0,C. 20343

CEPARTHYNT ©OF JUSTICE

Office of the Attorney General
455 Golden Gate Ave, #11000
San Francisco, Ca.9%4102

I, Joseph Raymond McCoy, declare under penalty of perjury that the foregoing
is trug~and cOgrrect.
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