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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF INDIANA.
SOUTH BEND DIVISION

SHELREN T. CURTIS,
Petitioner,

.
—

V. CAUSE NO. 3:22-CV-509-MGG

Respondent

OFINION AND ORDER

Shelben T. Curtis, a prisoner withoutalawyer, filed a habeas corpus pefition

challenging his convictions for voluntary manslaughter and aggrav“ated battery under

Case No. 45G04-1203-FA-7. Following a jury tral, on August 1, 2014, the Lake County

Superior Court sentenced him to fifty years of incarceration.

FACTUAL BACKGROUND

Tn deciding this habeas petition, the court must presume the facts set forth by the

state courts are correct unless they are rebutted with dear and conﬁmj;lg_ evidence. 28

US.C.§2254(e)(1)- ﬂe Tndiana Court of Appeals sumnmrﬁed the evidence presented

at trial:

Theodore Roe attended Calumet High School, and during his senior year
the school determined that he needed to be placed in the guidance office
because he was harassed by and afraid of Shelton, who was Curtis’s son,
and James Love. After he graduated, Roe was attacked by Shelton and
sustained injuries which included part of his ear being cut off, and Roe
and his father reported the incident to police.

On one day in late July 2011, Roe picked up his girlfriend Maranda
Cuevas, his sister Cassandra, and Cassandra’s boyfriend Cameron
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Jimexzson from a hotel and drove to a residence near A6th Avenue and
Roosevelt Street to drop off Jimerson. After dropping Thim off, Roe drove
Cassandra and Cuevas to a D-Mart gas station about two minutes away.
As Roe was pumping gasoline, Chelton and Love pulled into the DMart
Totin a black vehicle and “kind of circle]d] the gas station.” Shelton and

1ove stared “Jelvilly” atReeand those with him and gave them “dirty

Jooks.” Roe entered his vehicle and #took off.” Cassandra observed that
Shelton and Love had exited their vehicle and had walked toward the gas

pump used by Roe. As Roe drove away, Cuevas noticed that Shelton and

1ove “were kind of gesturing like as if they wanted to fight or just—not

very nice.” Sheltor and Love retumed to their vehicle, pulled out of the

DMart lot, and drove in the same direction as Roe. Cassandra called

Jimersor, and someone called Roe’s father, who called the police.

Roe drove back to 46th Avenue and Roosevelt Street, and Jimerson
entered the vehicle. Roe drove a short distanice, and the black vekicle
driven by Shelton reapp eared behind his vehicle “out of nowhere.” Roe
eventually stopped his veticle, and Jimerson exited it so that he could
atternpt to speak with Shelton. Jimerson. told the others o sty in the cat,
and he walked slowly towards Shelton’s vehicle with his hands up.
Shelton started screaming profanities, stated fhat he was going to kil

Timerson, made 2 ” gun gesture” towards Jimerson and Roe, and then sped
away.

Jimerson. entered Roe’s vehicle, and Roe drove back to 46th Avenue and
Roosevelt Street. As Jimerson was stepping out of the vehidle, the vehicle
previously driven by Shelton tumed the corner and drove towards Roe’s
vehicle. Shelton, Curtis, Love, and Curtis’s daughter Shaquita exited the
ehicle, and Jimerson and Roe-exited Roe’s vehicle. '

Cuartis started to Tun towards Jimersony, and Shelton and Love began to

run towards Roe. Jimerson raised his hands and asked whatwas gongon -
and “what's the problem with these {Gds.” Curtis confinued to approach
Timerson with his fists up and said “you want to bang, let's bang.” Curtis

# cave [Shelton] a little nmdge,” and Shelton stepped forward and started

to strike Roe. Shelton and Love punched and pushed Roe. Shaquifa struck
Cuevas and Cassandra. Jimerson stepped in front of Shaquita with his

~rms out to back her away, and Curtis joined Shelton and Love in striking
Roe. imerson then ran sowards Curtis, placed his arms out, and tackled

‘fim with his forearm, and they fell to the ground.

As soon as Curtis and Jimerson hit the ground, Curtis reached behind his
back and pulled outa 40 caliber semiautomatic pistol Jimerson attempted
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to grab Curtis’s arm o keep him from pointing the gum at him. As they
struggled, Curtis was able to pull back the slide and cock the gum
Jimerson began o stand up, pushed Curtis, and atternpted to tum away.
While Jimerson was withina few feet, Curtis shot Jimerson in the back,

riing and fell to the ground. Roe had

d the street moving
tis pistol at RoE'S chest, "

and Roe threw his hands on fell down in the
grass. Curtis went +oward his vehicle and said to the others with him
#ome on. Come on. Let's go.” Before Cuztis and the others entered their
vehicle, police swarmed. the jntersection. Roe Qied at the scene, and
Terson was permanently paralyzed from the waist down

% xF

In March 2012, Curtis was indicted on Count I, woluntary manslaughter
for killing Roe, a class A felony; 2nd Count II, aggravated battery for
inflicting injury on Jimerson that caused protracted loss of impairment of
fhe function of a bodily member, a class B felony. A jury tral was held on
Tune 23,25, 26, and 30, 2014

The jury found Curtis guilty onboth counts.

Curtis 0. Siate, 35 N-E3d 518 (fnd. App. 2015) BCF 9-6 2t 24

Tn the habeas petition, Curtis argues fhat he is entified to habeas el because
" the trial céurt erred by admitting a video of the prior-confrontation at the gas station
and ellowing testmony regarding encotrters between his san and Theodore Roe
during high school. He contends thatthis evid_ence'was irrelevant, and, even ifithad
sufficient rele'i;ance +0 be admissible, the probative value was outweighed by the
prej‘udicial effect. He alsorargues that trial counsel erred by failing o file a motion to

dismiss the indictment; by falling ¥ object to the jury mstruction listng sudden heat as

APPENDIX-J



an element of voluntary manslaughter; and by failing to object to the jury instruction
listing serfous permanent disfigurementas an element of aggravated battery.

STANDARD OF REVIEW

Aederal habeas review . . . e>csts as aguard agamste_xtreme R oo v

fo—

state criminal ;rusﬁce systems, nota substitute for ordina.ry' exror correction through
appeal.” Woods oJDonald, 135 5.Ct. 1872, 1376 (2015) (quotations and citation omitted).

An application for a wiit of habeas corpus on behalf of a-person in
custody pursuant o the judgment of a State court shall not be granted
with respect to any claim thatwas adjudicated on the rmerits in State couzt
proceedings unless the adjudication of the daim—

(1) resulted in a decision fhat was contrary to, or involved an
anreasonable application of, dearly established Federal law, as
determined by the Supreme Court of the United States; of

(2) resulted in a decision that was based on an unreasonable
determination of the facts inlight of the evidence presented in the State
court proceeding. '

28 USC. §2254(d).

[This] standard is intentionally difficult to meet. We have explajned that
clearly established Federal law for purposes of §2254(d)(1) includes only
the holdings, as opposed o the icta, of this Court's decisions. Andan
snreasonable application of those holdings must be objectively

_ grreasonable, not merely wWIoRg; even clear error will not suffice. To
satisfy this high bar, a habeas petitionet is required to show that the state
court’s raling on the daim being presented in federal court was so lacling
in justification that there was an ot well understood and”
comprehended in existmg law beyond any possibility for fairminded
disagreement. .

Woods, 135 5. Ct. at 1376 (quotation marks and citations omitted). Criminal defendants
co entifled o a fair trial but not a perfect one. Rose 0. Clark, 478 U.S. 570, 579 (1986). To
warrant relief, a state court’s decision must be more than incorrect OT eITONE0US; itmust

be objectively anreasonable. Wiggins v. Smifh, 539 U.S. 510, 520 (2003). “A state court's

4
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determination that a claim lacks merit precludes federal habeas relief so long as

fairminded jurists could disagree orcthe correctness of the state court's decision.”

Harrington ©. Richier, SA2U 5. g6, 101 (2011) (guotation marks omitied).

DISCUSSION

Trial Court Frror — Ewdenﬁazv Ruling

Curtis argifes that he is entitled to habeas relief because the trial court erred by
. admitting a videg showing an al’ce:caﬁonbeﬁveen Curtis’s son and Theodore Roe at the

=

‘gas station the day Roe was killed. He argues that this evidence, as well as testimony
regarding inddents of bullying ﬁhgh school, were irrelevant and wnduly prejudicial
#To be of constitutional import, an exroneots evidentiary ruling must be 50 prejudicial
that it compromises the pefifioner’s due process right to a ﬁmdamema]ly fair trial”
Howard v. 0'Sullivan, 185 F 3d4.721,723-24 (’7’&1 Cir. 1999) ”Tl:us means that the error

_ musthave produced a significant Jikelthood that an innocent person has been
convi;:'{ed.” 14, at 724 “Tndeed, because of this high standard, evidentiary questions are
geﬁérally not sdbject to review in habeas corpus proceedmgs .

Under Indiana law, #ogidence is relevant if it has any tendence to make a fact
more or less probable than it would be Wiﬂmout"éne evidence; and the factis of
consequence o determining the action.” Ind. R. Bvid. 401. Further, under Indiana law,
“$he court may exclude relevant evidence if its probative value is substantially
outweighed by a danger of one or more of the following: unfair prejudice, confusing the
issues, misleading the jury, undue delay, or needlessly presenting cumulative

evidence.” Ind. R. Evid 403.
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At trial, Curtis conceded thathe chot Roe and Jimerson but asserted self-defense
as an affirmative defense to the chrarges of voluntary manslaughter and aggravated
batery ¥ ‘BCE11-8 at7. Under Indiana law, “2 person is justified in using reasonable

force aoamst any o’cher personto protect thes gp'erson or a&ﬁ&@’éféﬁﬁ"ﬁg;ﬁ—hmﬂm“ S

DErson reasonably believes to be the Jmmmmt use of unlawful force.” I:mi Code §35-

41-3-2 (). However, “a person is not ]ust:ﬁed inusing forceif: (1) the Rerson is

committng or is escaping after the co::czmlss1 on of a crime; (2) the pets;n provokes
nlawfal action by another person with intent to catse bo di.LY injury i: the other
pe.rs-on; or (3) the person has entered info combat with amother person or is the initial
aggressor unless the person withdraws from the encounter and communicates T the
other person the intent to do so and the other person ‘neveri'heless continues or
threatens to continue tmlawful action.” “In order to prevail on a claim of self-defense a
defenda.nf must show: (1) he was in a place yrhere he had a right to ’t;e; (2) he acted
withoutfaulf; and (3) hehad a reasonzble fear of death or grea’c bodﬂy harm.” Colenan

. Stafz, 946 N'E.2d 1160, 1165 (Ind. 2011).

Before trial, trial counsel filed a motion inlimine stating that the prosécuﬁon

should not be permitted to infroduce e?idence of the confrontation outsu?.e the gas
station beﬁem Curtis's son and Roe. ECE 11-6 at 78-79. Trial counsel argued that
Curtis was not present duriﬁg the encounter; the jury would be misled into thinking the
shooting was a continuation of fhe prior altercation; and the risk of m:lsleadmg thejury
or ém:fusing the issue outweighed the benefit of providing context. Id; ECF 11-8 at4-5.

Accordﬁxg to Curtis, his son returned home from the gas station and told him about the
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altercation. BCF 11-8 at 4 However, it was not until Curtis received a call informing him

of a fight about fo take place that he drove to the scene. Jd. The prosecution countered

that evidence of the gas station incident was necessary to provi&ebackgroun&, as well
as to show that Curtis was “mstigating and provolcngﬂ:usconfron’ca’ag e
Cameron Jimersor.

therefore did notact m self-defense when he shot Theodore Roe and

g that the inddéé—ﬁta’c the gas

Id. at 11. The trial court denied the motion, determinin
underlying the criminal charges context Id. at 16.

station put the conduct
out mstances of bullying between Roe and

. At trial, multiple witnesses testified ab

Curtis’s son during high school. The prosecution presented Roe’s father, who testified

that his son was beat up multiple times, including an incident where “half of his ear

was cut off” The father responded by submitting a police report and giving his sonan

ax handle to keep in the car to defend himself. I{ at72. On cross ex;;nimﬁom Roe's

father testified that he had written “Baualizer” on the ax handle and wrap
114, at 76. Lientenant John Gruszka testified that

ped oneend

with duct tape to provide a hand grip.

on Tuly 25,2011, Roe and his father reported a battery. Id. at 81. Trial counsel objected to

hearsay and relevance. Id. The prosecution argued that the testimony would establish

that Roe kept an ax handle becauise he feared for his life; trial coumsel countered thatit

&id not matter why Roe had a weapon, only that he had one. Id. at 84-85. To address

imscribed with “The Equilizer.” State’s Ex. 4. Curtis’s

1The ax handle admitted info evidence is
1se “Bqualizer.” For the sake of consistency, the court

bﬁeﬁng,asweﬂas&xehialu'anscdpt, consistently
will use Curtis's spelling.
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trial cotmsel’s concerns of unfair prejudice, the trial court provided the following

Timiting instruction:

So as Iread the Indictment to you, the defendant is charged with an offense

.. on.July.29th of 2011. There is backeround information being talked about

approximately a month or so prior to that event. Mr. Shelben CurtiS ismot =
involved or alleged to have been involved in that incident a month prior o
Tuly 29th with the soz, Shelton, Curtis. You are not to infer any knowledge
wpon the defendanthaving — this defendant knowing about these scuffles,
,: -+ fights, school nights, thatkind of ﬂﬁng, all right?
I4.at9L
. During its direct examination of Roe's sister, the prosecufion moved to admitihe
footage from the gas station. Id. af 230-31. Trial counsel objected and was overruled. Id.
at 231. The prosecution intro duced evidence that Curtis ran toward the victims,
initiated the altercation, and shot Jimerson while he was attempting to fumm away. Id at
167-75; ECF 11-9 at 154-66. Though Jimerson testified that Roe was uwnarmed, another
Wl’cnass testified that he was holding the ax handle when he was Idlled. Id. at 347, 417.
- Both witnesses agreed that Roe had backed away across the street before he was shot
Id |
As mentioned above, the federal habeas si%anda:rd for State evidentiary érrdrs"alsb
requires the court to consider the evidentiary ruling within the context of the full trial
record. At trial, the prosecution presented the individuals who had accompanied Roe
on the night of the incident as witnesses. Cassandra Roe, the Victin's sister, testified
that, 01.1 Tuly 29, 2011, Roe drove hex and Mg:and.a Cuevas, his g-lrlfrimd, o0 a gas

station in his white Honda. FCE 11-8 at 219-50; ECE 11-9 at 7-48. She noticed a black

Avalanche driven by Curtis’ son pil in-with James Love riding passenger. Id. They cast
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dirty looks towards her as they drove, and Roe drove away from the gas station. Id

Cassandxa called her boyfriend,

__in the front passenger: seat o{ er da. Id. Shorty &Lere,after, they again encountered. -

she black Avalanche with CuItls son and Love Id. T:merson ex:Lted the Honda and
asked Curtis’ son and Love if they had a problem, and they 1 esponded wfch gin
gestures directed atRoe mdjimerson I4. Roe and Jimerson re’m?:ned to the Honda, and
Roe dropped Cameron off. Ia.l

According to Cassandra, as they drove away; they saw ngﬁs’ sonand Lovema
blue Chevy truck. Id. They then encountered a silver Ford truck. Id. Tustin and Michael
Smith jumped outof the truck and angrily approached the Honda. Id. Roe manetrvered
away from the Smiths and went to pick Timerson back up. Id. When ﬂley.amved at
Jimerson's location, the black Avalanche pulled up wifh Curtis and his daughter, and
Curtis’ son and Love pulled up in the blue Chevrolet truck. Id. Cuxtts approached Roe
and Jimerson along with his childrenand Love. Id. .

Cassandra further testified that, as Jimerson and Curtisbegan sp eaking, Curtis’
son and Love began to fight with Roe,. who had no weapory, and Cassandra told Roe 1o
defend himself and o beat them up. I4. Tn a separate location, Curts and Jimerson also
began ﬁgh‘;ung, but she did not see who struck frst 14, Cassandra tried to getout of the
vehidle, but Curtis’ daughter closed the door and prmched her in the ear. Id. As
Jimerson came Over help her, Cartis, his son, and Love were beating Roe on the

ground. Id. Jmerson Inocked over Roe’s attackers. I4. When Jimerson and Roe stood

back up, Curtishad a g‘{IIL]IlhIS hand and pointed it at them. Id. At this time, neither
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Roe 1107 Jimerson had weapons. Id- Timerson. tried to knock the grm. out of Caurtis” hand,
‘but Curtis shot the gunﬂ‘oux times. Id. She saw Roe and ]1merson stmble and fall. Id
M _LaIﬁl_Ldn. Cuevas & ’fes’oue" that Cutls con and Love gestured as if they wanted to

|—_—-_

ﬁcrh’c at the gas station as Roe drove way. ECT 11-9 a’c 71 137 She testied that, when -
they encountered Curtis’ son and Love the second time, :hey screamed at those in the
onda and asked them if they Wan’ced to fight. Id. At the scene of the shooting, she saw
Crts, his son, his daughter, ar 1d Tove getoutor f their velucles Id. Roe and ]merson
exited the Honda withno weapons.la’. The parties achanged words, and, In response;
Curtis said, “Hyou want to fight, let's fight,” and gave his son a nudge. Id. The son ook
a step forward and started to hit Roe. J4. When che went to help Roe, Curtis’ daughter
it her head, and Cuevas Tant back to Cassandra, who satin the Honda. Id. She saw
Curtis hitting Roe on the head with a gunwithina” cluster of people.” I She grabbed
the ax handle from the Honda +o scare the attackers off, but Curtis’ son tackled her and
ested it away from her. Id. He then ran io Roe and hit him with the axhandle. Id. Roe
had the ax handle in his hands after. he was shotand s’cumbled away, and he dropped it

before he fell Id. She gotn the Honda and Cassandra drove it down the roa«i Id.

Timerson testified that Roe had ]ust dropped him off for work when he received a

frantic call from Cassand:a about the gas station encounter. 1d. at 138-215. After Roe

picked him back up, a black Avalanche with Curtis’ son and another individual
pursued them. I4. Jimerson asked Roe 0 s’cop 50 -ukhe co md tr" o negotiate a

resolution. I4. When Jimerson got out of the Honda and approadxed the Avalanche,
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Curtis’ son screamed prefanity shreatened to kill Jimersori, and sped off. Id. He

d that the immediate threathad passed and was dropped off again for work. Id.
tified +Ha+ the blnﬂf Avalanche retnmned, and three black men
and one black W;manﬁezated the vehlcle Id He a]so saw a silver Ford truck withtwo’
.Wl‘:te men, hut they 1;ft without exiting their vehicle. Id. The black men ran 'I:OVJE;IES
Timerson and Roe, WL‘LO had gotten outof the Honda. Id. When Jimerson a’ctempted to
negotiate with the older man, the older man approached]:umwnnhls fistsup 2 and said,
“You want 0 ba.ng, Tet's bang.” Id. The youncrer black men began t© at’fa‘_m Roe. Id.
Cuevas exited the Honda, and the black woman attacked her. Id. When Cassandra
moved to the driver seat, the black woman aﬁa&ed her instead. Id. As Jimerson
sepatated the Hlack woman from Cassandra, the older man had joined the younger mett
i attackmg Roe. Id: Jimerson. Iesponded by tackling the older mean, and the entire
| group of men feJl down Id. On the groxmd, the older man pulled outa gum Id. At this
fime, neither Jimerson noT Roe had a weapon. Id. Jimerson grabbed the older man's arm
T to prevent-hﬁ from aiming the gun athim, and the older mantrled 10 co& the ng_ ]
Jimersomn and. the older mﬂ_iried to stand up at the same fime. Id. Jimerson tr:led o
push the elder man away and turned away himself. Id. As Jimerson turned, he felt the
bullet enter his back, and he fe]l 14 He saw Roe stumble and fall on the grass on the
opposite side of the road. Id. As Roelay face down on the goﬁi the young men
continued o atack him. Id.
Curtis did not testify at trial, but the prosecution presented his grand jury

testimony at trial State Trial Ex. 68. At the grand jury proceeding, Curtis testified that,

11
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on the morning of Taly 29, 2011, he was at his home with his daughter. Id. He sent ks
son amd Love to the gas station in his black Avalanche to pick up energy drinks. Id.

Fifteen minutes later, they retwmned and reported that, at the gas station, some people

| ’chrew a can at the Av*alam:he and that they &rreatened e andshookepipesatthems -

Id. Fis sonand Love Teft in a ble truck. Id Forty minutes later, his neighbor Justn
Smith called him anﬂ said, “Your son is on the sﬁ:eot, and they about to jump onhlm
- with some pipes. TWo girls and a guy.” Id. He Wen’cto the scene in his Avalanche and

instructed his daughter to accompany him. Id, ];exson approached the vehicle and
said, “Man, we the two oldest ot here, we can talk about this” Id. Curtis agreed but
noticed Roe and his son exchanging words and that Roe had Ieached down and pulled
a concealed metal pipe from h:s pants. Id. Roe immediately hit Curtis’ son with a full
swing to the head,s?nd Curtis Tan to assist his son. I4. Roe hithis son’s head again, and

| Jirnesson came from behind and attacked Custis. T4, He fell on his back, twisted hisleft
Imee, and pulled his gun. Id. He saw Roe nmmng a&umwv.th a P1pe raised over his
hea@, and he shotb:im Ii ]mgrson came at Curtis and reached down towards him, and
Curtis shot him too. Id. | -

At the grand jury proceeding, Curtis explained his misidentification of the ax

handle as apipé as follows:

Prosecution: Let me show you now what has been admitted as Grand Iury
Exhibit Number 22. Did you ever see this before?

Curtis: Thatlooks Iilnce what he had. Looks like it

Prosecution: Is that the pipe you are talking o about that he had with him
just before you shot him?
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Cuztis: Yes, it looks like it. Ttlooks like it Tooks like it.
_Prosecution: That looks like it?

Prosecution: Now, that's not a pipe,is =

Curtis: No. Looks like more ike a nandle for something of some soxt

Prosecution: Butit's obviously not eolofed anywhere like a piece o{:];ipe.
I/ s not steel, s notmetal ILsnoLshanad like a pipe. :

Crrtis: Well, I'm going to have to beg t::iiffer.

Progecution: Now, is this what you saw M. Roe pull outof his pants?

Cuurtis: That's what it looked like. That's exactly whatitlooked like.
Id at43. Consxsten’c with Crirtis’ testimony, trial counsel focused on Roe's use of the ax
handle o justify the shootings as an act of se]f—deﬁ—mse at openmg and dosmg ECE‘ 11-8
at 47-55; ECF 11-10 at 159;78.

Several disinterested eyewitnesses also testified at trial An individual who
resided nearby tesuﬁed fhat she did not see the entire incident but saw black

individuals running up the streef, two black men ﬁdhtmg near he_r fenced yaIéL, and

heard two gunshots. ECE 11-8 at 106-18. After one black man was shot, she saw him
lying on the fenceasa light-headed girl checked on him. I4. Her neighbor testified that
he heard two gunshots and saw a white car fly down the street and tumn info dead end.
14, at 118-33. He went outside and 52w Curtis’ son with an imidentified object inhis

hand standing over Roe. I A bystander in a vehicle stopped at the intersection testified

#hat he saw the fight in progress and heard two gunshots. 4. af 134-49. He saw a white

13
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male involved in the fight holding his stomach with both hands, saying “Fe shotme,”
and fell in the grass after crossing the road. Id. Hlesawa black meale helplessly laying
oSS '&L“ ﬂrco urd other bla _ale whom he described-as twerity t0 thirty-years
old and slcmny, beatmg hlm m Ene head. Id. He saW . 2 whife car leave the' sq%ne. Tl
* Another resident teshﬁed #hat she saw a black male in a red shirt pacing intheroad asa
white Honda drove up and down the road. Id. at158-82 Asthe mdmduaE in the white

Honda were speaking to the black male, a black Avalanche arrived. Id Two white males

got ot from the white Honda, but the resident did not see any Weapons in their hands.

Id. Two black males gotout from the black Avalanche, one with red shorts, no shirt, and
an afro and the other who was taller, slimmer, with a Black t-shirt and jeans. Id. A tll,
thin female also got out from the Hlack Avalanche. Id. The black males exahanged
words with the white males, ran over 0 them, and began posturing for a ﬁst&ght Id_
The Iesideﬁt saw the black males throw the first punch. Id. Ag she went to call 911, she -
heard two gunshots. Id.

Officer Corle testified thathe was the first police of:ELce_r to arrive-on the scene. Id.
at 182-218. He spoke with Curtis and his son, neither of whom appeared o be m;m:ed.
complained of pain or irjury, or asked for medical attention at the scene. Id. However, -
the son complained of back pain as Officer Corle transported him to the police station.
Id. Dr. Young Kim testified that he performed the autopsy on Roe. ECF 11-9 at56-71. He
found that Roe measured five feet, &=n. inches, and one hundred forty pounds. Id. He
also found abrasions on the forehead, the nose, the elbow, and the leg. Id. Detective

Tomko testified that, when he arrived on the scene, e found the ax handle on the

14
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ground next to Roe’s body. [d. at 221-46. The ax handle measured twenty-eight inches.

ECF 11-10 at 55. Photographs revealed that, on the day of the incident, Roe wore red:

shorts &m’c rested below the knee. State’s Trial Ex. 25.

DetecrrveMmchuk‘-es’aﬂed &1&1‘, in the aftermath of The sepident Curtodidmet - - - e
appear to have Cuis, blood, or'bruising, buthe walked with a Hmp. BCF 11-10 2t 83-118.
Cu:tis’—, son also did not appear t have cuts, scrapes, bruises, broken skin, or any
m;un& that suggested thathe had been hit by a pipe. Id. Medical staff examined Crrtis’
com vrhen he complained of back pain an and head pain but did not shave his head, use
stitches, bandages, or ice,. 0T transport him to another location for further treatment Id.
Inthe recoxéjng of the gas station encoumer, it did not appear that any objects were
hrown at the black Avalanche or thaf occup ants of the white Fonda had weapons. Id
No weapons, other than the ax handle and the gun, were formd at the scene. Id.

On direct appeal, Curtis argued that fhe trial court exred in allowing the
testimony regarding the altercation af the gas station. FCF 9-3 at 14-15. Specifically, he
mamtamed that it was misleading because it depmted the shooﬁng as a continuation of
the altercation at the gas station. I4. He maintained that the teshmony was irrelevant
because the prosecution did not show that Curtis was aware of the events at the gas
station beyond what his son had told him. 4. He fu:tﬁer maintained that the evidence
was mnduly prejudicial because it “yrged the jury to believe that Mr, Curtis somehow
played a partin oF condoned [his son’s] mischief.” 14. The Indiana Court ;'.sf Appeals
rejected the claim, finding that the testimony regarding the even’.cs leading up o the

shootings provided context and helped explain Curtis’s involvement in the altercation.

15
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RCE 9-6 at10. Additionally, it helped set forth the escalating conduct of the various
ﬁarﬁcipanﬁ and Curtis in the altercations.” Id.

Re g cLTw Curlis’s axgument that the State i:mpr’opéﬂy focused on tmrelated . .

inddem:s of bu]lymg,the Indla:ma Court of Appea]s no’cedfcm’: the trial comrtinstraeied. e

the jury not fo nfex that Curtis had any knowledge of those prior mmdents Id. at1l.
The appellate court also dete_rmmed that the festimony about bullying "helped explain
Cur’cis’s :e]aﬁonshlp with Shelton, Roe, and Jimerson as well as any motive he may

have had toharm Roe a and ]L_ue_rscn " [4. Finally, the testmony related to his claim of

celf-defense, addressing whether Curtis incited the confrontation, acted as the nitial

-aggressor, or ased excessive force. Id
After reviewing the record, this court cannot copgludeﬂla’c fhe State court's
evidentiary rulings constituted an error O prejudida_l thatit cqmpromised Curtis's due
| proéess rightto o fair frial. See Howard, 185 F 3d at 723—221-_ First, the court does not
perceive any ev:LdentaIy error. As noted By the Tndiana Court of Appeals, 1-he_ video
~ footage and testimony regardmg ﬂle ea:her al’ce.rcaﬁon at the gas station prowded
_mecessary contextbecause they helped explain the gvenis Teadjng up to Curtis’s
involvement i the altercation. Similarly, the testimony regarding prior incidents of

bullying between Curtis's son and Roe was relevant to show Curtis’s motive and his

relationship to the parties involved. When the victim's fxther and Lieutenant Gruszka
‘ Es’aﬁea about fhe bullying, they relayed only what was necessary o establish
background for the altercation. The prosecution clicited this testimony o counter

Curtis’s claim of gelf-defense; it was relevant to determining whether Curtis had reason
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pipes or ax handles before Curtis arrived at the scene. To the contrary, the record
demonstrated fhat, when law enforcement, who arrived on the scene immediately after
the sﬁoéﬁng, searched the scene for weapons, they formd only the ax handle belonging
*’ Eto Roe and the gun Lused by Curtis. Tt is possible Hat Cﬁt’rﬁ’ sorrandneighbormight . -
have misled Curtis, but the record contained no evidence to corroborate that the son ’or

E=’1-he neighbor made such §tatements and did not suggest any motive they might have

— -

v

had to mislead Cuxth in thls manmer. Further, while Curtis’ mdenhﬁcatton of the ax
hanale asa plpe ig somewhat understandable, it seems musual that the son or the
nieighbor would have made the same misidentification unless their statements had been
coordinated or fabricated in some manner. Additionally, it.is unclear how Roe, Who
was not p articularly tall, could have concealed a twenty-eightinch ax ha.ndle in the red
shorts he wore on the day of his death. Moreover, .Curﬁs testified that he saw Roe take

two swings at his sor’s head, butno evidence in the record suggested that the son.

suffered injuries consistent with such an attack. In fact, there was no evidence of an.

injury to Curtis’ son.

Trx sum, the record contains substanﬁal évidé.m:e identifying Cu::hs as the -
instigator of the confronfation. The evidence to the contrary consists solely of Curtis’
testimony, which confams inconsistencies that are difficult to reconcile with the
impartial testimony and the investigative evidence. Consequently, even if such
evidence was admitted in error, the court canmot find that such error “produced a

significant likelthood thatan immocent person has been convicted.” Howard v. O’Sullioar,
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185 F.3d 721, 723-24 (7th Cir. 1999). Therefore, Curtis’s claim that the trial corrt made

a1 exrroneous evidentiary ruling is not a basis for habeas relief.

Tneffective Assistance of Counsel - Voluntary Manslaughter Indictment and Instruction
Curtis argues &Iﬁt’hgls entitled to habeasrehgf becaisatrial counselfailed-to--
move to dismiss the vohm‘ary manslaughter chat g& According to Curtis, the

indictment was defectrv‘e because it improperly chqrged sudden heat as an element of

voluntary manslaugn’car. Similarly, Curtis argues ix Jia- irial counsel was ineffective

ecause he faile d’m object to the final jury instructions, which listed sudden heatasan -
deﬁmt of voluntary manslaughter.

To prevail on an ineffective assistance of counsel daim in State court, a petitioner
must show that counsel's performance was deficient and that the deficient performance
prejudiced him. S{-mzkland 0. Washington, 466 U.S. 668 (1984). There is “a strong
presumption that coumsel’s conduct £alls within the wide range of reasonable
pr'ofessional assistance; that is, the aefmdant must ovetcome the presumption that,
under ﬁhe (;:rcums’cances, the challenged action m.lgh’cbe considered sound trial .
strategy.” Id. at 689. “[S]trategic choices made after ﬁ:Lorough investigation of Jaw and
facts relevant to plausible options are virtually m&aﬂengeable, and strategic choices
nade after less than complete investigation are reasonzble precisely to the extent that
reasonable professional judgments support the Timitations on investigation.” I4. at 690~
o1. |

The test for prejudice is whether fhere was a reasonable probability that “but for

counsel’s umprofessional errors, the result of the proceeding would have been
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Jifferent” I4. at 694 A reasonable probability isa probability #sufficient to undermine

confidence in the outcome.” Id 2t 693.In assessing prejudice under Sirickland “[tlhe

.. Jikelihood.of a different result must be substantial, not just conceivable.” Hun’ingtoﬁ 0.

Richisz, 562 US. 86, 112 (2011). However, “oln. b veview, [the] inquiry is DO

whether the siate court unreasonzbly applied Stricand.” Mclary - Lembke, 708 B3 905,

o

914 (7th Cir. 2013). #Given this high standaxd, even?gregious’ failures of counsei%—do
. L

—

not always warrant relief.” Id.

At the post-convicton stage, Cuztis argued that by charging suddenheatasan
element of volurtary manslaughter in the indictment, “the State shifted the burden of
proof upon’ him. ECE 9-12 at 12. The Indiana Court of Appealsrejected.&lis argument,
holding that the indictment did not specify whether sudden heat was an element 012
mitigatiti factor. BCF 915 at 8-10. Comnt ] of the indictment stated:

[OJn or about July 29, 2011, in the Comnty of Lake, State of Indiana

SHELBEN TERRELL CURTIS did knowingly or intentionally, kill Theodore

T.Roe while acting ynder sudden heat and by means of a handgun, a deadly

~weapon, contrary to 1.C. 35-42-1-3, and against the peace and dignity of the

State of Indiatia.

I1d. According torthe appellate court, the indictment merely #tracked] the language of
subsection 3(a) of the voluntry manslaughter statute.” Id. At the time, that subsectloﬁ
read:
(2) A person who knowingly or intentionally:
(1) kills another humanbeing...
while acting under sudden heat commits volumary manslaughter, a Class

B felony. However, the offense is a Class A felony if it is committed by
means of a deadly weapon.
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(b) The existence of sudden heat is a mitigatng factor that rediwes what
otherwise would be murder . . . t0 voluntary manstaughter.-

Ind. Code § 35-42-1-3 (1997). Because fhie sdidnotspecifywhathersudden.
heat was an element OF a‘mi’tigating factor, the Indiana Court of Appeals dete::ﬁid
that Curtis’s trial counsel was not ineffective for failing to move to dismiss Coumt of
ﬂ;m indictment Id. | 2
Regarding Cortis’s laim that the jury nstructions improp erly’ included sudden
heat as an elerment of voluntary manslaughter, the Indiana Court ;jf Appeals agreed that
that the jury instructions were erroneous. I at 11-14. However, the appellate court did
not condlude that failure to object to this improper instruction constituted ine{:fectivé
assistance of counsel. Id. As the court explained, it was not clear at the time of the irial
whethex sudden heat was an. element of the crime when the prosecution brought a free-
standing voluntary manslaughter charge. I4 Though the Indiana Supreme CO‘;JIt later

clarified that sudden heatis a mitigating factor rather than an element of the offense, it

did so four years after Curtis’s trial in Brantley v. State, 91 NE3d 566 (Ind. '2018). Id. The

Tndiana Court of Appeals thus concluded that “trial counsel [could not] be farilfed for

failing to predict the course O Supreme Court would eventually take in Brantley.” 1d
Furthermore, th;a appellate court noted that trial counsel could have chosen not to object
as a matter of strategy, reasonably deciding that “requiring the State to prove the
existence of sudden heat beyond a reasonable doubt bolstered his daim of self-defense.”

I4. atnd
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The Tndiana Couxt of Appeals also determined that trial counsel’s failure to

object did not pre]udlce Curtis. Id. Thej ]ury instructions, though improperly listing an
__additional element, s’a]l specnﬁed ’rhat #yhe State must have proved each of the
following elements beyond a:ceasonable doubt. Id_ The erroneous imstruction therefore. ~ 7 T T T T
s creased the burden on the State; it did not shift the burden to Curts.” Id. Having

concluded that trial counsel’s performance was neither deficient nor prejudicial, the
Indiana Court of Appeals rejected Curtis's ineffective assistance of trial counsel claim
regarding the ]ury instructior. 14

After reviewing the record, the court carmot find that the State couxt made an
unreasonable determination on these claims. As to trial counsel’s failure to move o
dismiss the indictment, the Stafe court reasonably determined that trial cotmsel did not
peﬁorm deficiently by failing to move o dismiss the mdlctment based on their finding
that fhe voluntary manslaughter charge was not defective. FUI&IEI, Curtis offers no
explanation as to how a defective charge could have prejudiced him at tial

As to trial counsel’s failure o object to the erronecus jury instrucions, the
‘Fndiana Court of Appeals reasonably Jetermined that this failure did not constitute
deficient performance. Asnoted by the appdla’te couxt, it was unclear at the time of the

trial whether sudden heatwas a mmgatmg factor or an element. of the offense when the

prosecution charged a criminal defendant with a freestanding count of voluntary

manslaughfer. Because the law Was unclear at .fhe fime, effective represmtaﬁon did not
require trial counsel toobject to the juTy instruction. See Kirklin 0. Usited States, 883 F3d

993,997 (7th Gir. 2018) (“Wehave said repeatedly that the guarantee of effective .
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assistance of counsel does notrequire an attorney to anticipate every eventual change in

 thelaw.”).

Addmor ally, the State court was not unreasonable in determining that Cuxtis

was ot preyudlced by trial counsel s e T object 1o the erroneous Jury imstruction. . ...

The jury instruction clearly articula‘t:d that the burden was on the p:cosecuﬁor; to prove
"each element of the offense. Thoug_]%_sudden heat was improperly included as one of f the
elements of voluntary manslaughte:r, sach inclusion only added to the prosecution’s
burder; it required the prosecution to 'prove an additional element beyond a reasonable
doubt instead of merely infrodudng some evidence of sudden heat Curtis broadly
asserts that the indictment and the jury instructiori caus ed him prejudice, buthe does
not specifically describe how the additional element affected his trial and pretrial
: sirategres or how it otherwise harmed his defenise. Therefore, Curtis’s claims of
sneffective assistance of counsel regarding the vohmizry manslaughter indictment and

jury instruction are not abasm for habeas relief.

Tneffectve Assisiance of Counsel Aqgrava’ced Battery Instcuc’clon

object to the jury instruction listing serious permanent disfigurement as an element of
aggravated battery when that element was not charged in the indictment. In the
indictment, the aggravaheci battery &Lﬂge alleged that Curtis “Inowingly or
ﬁlteﬁﬁonaﬂy inflict{ed] injury on Camneron Jimerson n that caused protracted loss of
impairment of the function of a bodily member or organ.” ECF 11-6 at 72. The jury

instruction on the elements of aggravated battery, however, included an additional
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component, stating that the prosecution’s burden re;:iuixed them to prove that Curtis

inflicted an injury “fhat caused serious permanent disfigurement or protracted Joss or
ii";pairment of the fumction of abédﬂy member or organ.” 14 at 106.

§=_ " At the post-conviction stage, Curtis argued &i'afby"iﬁdudjng"seﬂous-pemanmt_ .
dzsﬁguzemafc, this instruction “improperly instructed thej ]u:ry - that Cuxtis could be

l victed of an element with which he was not mdicted.” ECF 9-12 at 27. Accordingly,
Cu:ctis argued tha trial counsel’s failure to object to the instruction may have resul’cod n
the jury finding him guilty of cansing serious permanerit disfigurement, an 0 fEmsn not
charged in the indictment Id.

The Indiana Court of Appeals rejected this claim, reasoning that, “[wlhena
defendant claims that trial counsel was ineffective for failing to object,” the s’;ax}dard is
whether the frial court would have been required to sustain that objection had it been
made ECF 9-15at 14-18. The appe]]ai.:e court agreed that trial cotmsel may have been
ineffective for failing to object to the jury instruction, because if he had objected, “the
trial court should havn sustamed the ob]ectlon_” Ii However, the appellate court
concluded that Curtis was not Preyudlced by ﬁus erTor. Id Fl.rst the appellate court
reasoned ihat “the trial court’s preliminaxy and final instructions expressly reiterated
the 1ang1_ace of Count II of the indictment, which made no reference to serious
permanent disfigurement and only charged him with causing protracted Toss or

impairment of the function of a bodily member or oxgan.”> 4. Additionally, the

2 The Indiana Couzt of Appeals is correct&\at&lepre]mmaIYmstmdlons,aSW’eU.asFmal
Tnstruction No. 1, reiterated the language of the indictment and made no mention of permanent
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prosecu.’uon made no azgumev+ that Crrtis cansed permanent dasﬁguremem; nor did it
make any referenceto djsﬁgtllemen’c or present any evidence to that effect Id. The

__appeliate court s condnue aliho"oh tury instruction exceeded the scope of

=

the crime charged, this dldn'ﬁ_thave aprepldlaal eﬁfect because siherewasno evidence

;_

inf the record to support &'e Lmharcred portions of the crime.” Id.

F After reviewing the récord the court cannot find that the State court made an
‘mreasonable determination-on this dlaim: Though the final jury, instruction defining
aég:cavated battery included permanent dlsﬁguxement, ‘the prosecution did not present
any evidence or argumen’c to support thatrcharge. As the State courtnoted, no evidence
was presented to supporta finding of permanent disfigurement; the Prosecuhon did

not reference disfigurement during opening or dosing arguments; and the preliminary

“instructions read to the jury reiterated the language of the indictment without

referencing the uncharged portions of the crime. ECE 11-6 at 81, 83; BCF 11-8 at 25.
Jimersan,. the aggravated battery ﬁ@, testified regarding his pa:alfsis, buthe did not
mention disfigurement. ECF11-8 at 428-31. By contrast, the evidence thatCurtis |
“snflicted injury on Camescn Jimerson that caused pro’u:acted loss of xmpalrment of the
function of a bodily member or organ” was undisputed at trial. While itis conceivable
that the jury copvicted Curtis pursuant fo the erroneous language, Curtis has not

demonstrated a substantial likelihood that that the jury did so. See Harrington o. Richfer,

disfigurement. BCF 11-6 at 81, 103. Howevez, Final Instruction No. 4 did include permanent
disfigurement n its defimition of aggravated battery. Id. at106.
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562 1S 86, 112 (2011). Therefore, the claim of ineffective assistance of counsel
‘ rea-a:cdzno ihe aggrava’ced ba’rtery ]ury instructon is not a basis for habeas relief.

CER 'T‘ET \TH OF APPEALARIL

e i ma—

Pursuant to Section 2254 Habeas Corpus Rule 11, the court mustvér—anr ordenya
certificate of appealability. To obtam a certlﬁcate of appealabﬂlty under 28 US.C. §

2253(c), the petitioner musts mal(e a substantial showufr of the derial of a consﬁtutonal

nght by v establishing K .::1 reasonable juristcould debate whether (o* for that matter,

agree that) the petmop snomd have beenzesolved ina different manmer or fhat the

issues presented were adequate o deserve encouragement to proceed further.” Slack o.

McDaril, 529 U'S. 473, 484 (2000). For fhe reasons explained in this order, there ismo
basis for encouraging Curtis to proceed further. |
Eor ﬂlese reasons, the court DENIES the amended habeas corpus petition (ECF
20—1) DENIES a certificate of appea]abﬂrty pursuant to Section 2254 Habeas Corpus
Rule 11; and D]ZREC’I‘S the clerk to enter judgment in favor of the Resp ondent and
- "agéjfnstﬂiefeﬁﬁoner. . PN

SO ORDERED on this 12% day-of April

s/ Michael G. Gotsch, Sr.
Michael G. Gotsch, Sr.
United States Magistrate Judge
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A 450 (Rev. 01/09) Fudgmentin a Civil Action

. UUNITED STATES DISTRICT COURT

., forthe
I&mhunDE&ﬁﬂfﬁﬁ%gﬁ”“”““”“'“'"'““*“

SHRLBEN T CURTIS
Tetitioner

r

Y. Civil Action Nefé- 3:22-cv-509

fa—

WARDEN
Indizna State Priscn
Respondent

JUDSMENT IN A CIVIL ACTION
The court has ordered that (check one):

[ the Plaintiff(s), ___ recover from the

Defendani(s) , __ damages inthe
amount of __ plus post-judgment interest at the rate of %

D the plaintiff recover nothing, the action is dismissed on the merits, and the defendant
recover costs from the plaintiff :

X Other Pefitioner Shelben T. Cuftis’ habeas corpus petition is DENIED and he is DENIED a

certificate of appealsbility pursuant to Section 1954 Habeas Corpus Rule 11. Tudgment is
ENTERED in favor of respondent Warden and against petitioner Shelben T. i "

- This action was (check org):. -

[ tsed to 2 jury with Tudge
presiding, and the jury has rendered a verdict.
[ tried by Fndge

without a jury and the above decision was reached. |

¥ docided by Magistrate Fdge Michael G. Gotsch, St

DATE: _ Aprl 13,2023 GARY T. BELL, CLERK OF COURT
by oN.Tong '
Signature of Clerk or Depiy Clerk
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USDC IN/ND case 3:22-cv-00509-MGG  document 39-1  filed 05/08/24 page 1of 1

Case: 23-1858  Document: 00714376206 Filed: 05/08/2024 Pages: 1

t

Bﬁmbzh States Qourt of Z\ppwl&

. For the Seventh Circuit |

Chicago, Ilinois 60604
e e CERIIEIEDCOPY

Submitted February 12, 2024
Decided April 16,2024

Before

DIANE P. WOCD, Circuit Judge

CANDACE JACKSON-AKIWUMI, Circuit Judge

No. 23-1858

SHELBEN T. CURTIS, : Appeal from the Umted States District
Petitioner-Appellant, Court for the Northern District of
' Indiana, South Bend Division.

No. 3:22-cv-509-MGG

RON NEAL, Michael G. Gotsch, Sz,
Respondent-Appellee. Magistrate Judge.

ORDER
Shelben Curtis has ’ﬁledAénotice of appeal from the denial of his petmonunder “
28 U.S.C. § 2254 and an application for a certificate of appealability. We have reviewed

the final order of the district court and the record on appeal and find no substantial
showing of the denial of a constitutional right. See 28 U.5.C. § 2253(c)(2).

Accordingly, the request for a certificate of appealability is DENIED. Curtis’s
motion to stay the case also is DENIED.
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