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UNTIED STATES DISTRICT COURT 
NORTHERN DISTRICT OR INDIANA 

SOUTH BEND DIVISION

SHELBEN T CURTIS,

Petitioner,

CAUSE NO. S22-CV-509-MGGv.
r
Lr WARDEN,

Respondent

OPINION AND ORDER

ShelhenT. Curtis, apxisoner without a lawyer, filed a habeas corpus petition 

his convictions for voluntary manslaughter and aggravated Battery traderchallenging

Case No. 45G04-T203-PA-7. Following a jury triad on August 1,2014, tire Lake County

s of incarceration.Superior Court sentenced him to fifty year

TACTUAL BACKGROUND.

tire facts set forth, "by tireha deciding this habeas petition, tire court must presume 

site couxte axe coned tmless they axe rebutted vrift. deax and convincing evidence-28 

US.C § 2254(e)(1). The Indiana Court of Appeals smnmaxized lie evidence presented

attriah

Theodore Roe attended Calumet High School, aud during his senior year 
tire school determined that he needed to he placed in tire guidance office 
Because he was harassed by and afraid of Shelton, who was Curtis s son,
andjames Love. After he graduated, Roe was attacked by Shelton an 
sustained injuries which included part or his ear Being cut o ,an oe
andhis father reported tire incident to police.

On one day m late July 20H, Roe picked up his girlfriend Maranda
Cuevas, his sister Cassandra, and Cassandra's boyfriend Cameron
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Jhneisonfrom abotel and drove to a residence near 46th tome and^
T?nnqevelt Street to diop off Jimerson. After dropping him off, Koe cuo

Ac Roe was pumping gasoline, SheLton andj^ye 
1 nt in a black vehicle and "land Oi ardejdj gas ota^- „
Love SBred 'felvay'' -atRse-aad ftc»cv«ifli.WamA«Sg ftff1.. -

"Roe enteredbis vehicle and "took off." Cassandra observed that
- hid exited their vehicle and had walked toward ihe gas 

-umn us-dbv Roe. As Roe drove away, Cuevas noticed tat Shtota arm 
Love'"were kind of gesturing like as it they wanted to fight or jost » 
very nice" Shelton Sid Love returned to their vehicle, pulled, ontofth 
rSutlot and drove inthe same direction, as Roe Cassandra call 
Jbnerson, and someone calledRoe's father, who called the police.

looks.
Shelton and Love

Shelton started screaming profanities, stated ihathe was going toUl
towards Jimerson and Roe, andftensped

away.
teredRoe-sv^andRoedroveha^^md

Timerson en'
Roosevelt Street As Jimerson was stepping ontoime v™ — —— invent Shdtontomedta comer and tove towmds Roes
vehide. Shelton, Curds, love, and Curtis's oangnter Snaqmm ta
vehicle, and Timerson and Roe-exited Roe s vem c.

CurdsstmtedtorttotowardsIimersomandShdtonandlnvebe^to
towards Roe. Timerson raised his hands and asked what was going
XSteprohlemwiftdieseHds." Curds condnuadtojproa^

timerson wifhhl fists up and said "you want to bang, let s barg. Curts 
J " nudge." and Shelton stepped forward and started^

run
i aana

>n

rr—t^r^CurdsrpW^armsoufiandtadded
frtm with his forearm, and they fell to the groun

2
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at him- As they
1:0 slide and cock the gun
struggled, Cuxhs was aMe P attempted to turn away.Jimer son began to s“a^cXLlJLoninfreback,- 

While Jimeison was wifen.a few feet J ^ Roe

•harked away-asess.-1ienixeenw.__ ^pStolatRoe s chest,
towards Roe, Cassandra, and uey • . d fell down in the
andRoe threw his hands onhis chest,
grass. Curtis wenttoward ]Before Curtis and the others entered their
:Crr^~a^1SonRoediedat4escene,and
^jne^nwarrperrnanently paralyzed from the waist down.

* *> *

J-une 23,25,26, and 30,2014.
* * *

The jury found Curtis guilty onhoth counts.

, 35 N.E.3d 318 (bud. App. 2015); ECF 9-6 at 2-4.
Curtis v. State

entitled to habeas relief becauseLathe habeas petition, Curtis argues that he is 

the trial court erred hy admitting a video of the prior confrontation at the gas station

and-allowing testimony regarding encounters
between his son and Theodore Roe

during high school. He contends thatihis evidence was tadevant; and, evenif ithad

sufficient rdevance to be admissible, the probative value was

thattnal counsel enedby failiugto fit amdionto

outweighed by the

prejudicial effect He also1 argues

dismiss the indictment; by failing to object to the jury instruction listing suddenheat as

3
APPENDIX-J35



/ .
K

dby failing to object to the jttry instruction 

exit as an. dement of aggravated battery. 

ct axm A~RT) OF REVIEW

an pT^TnP-nf of voluntary manslaughter; an

listing serieras permanent disfigurem

id^uhcaohs^mihe-
i—

correction through 

tations and dtation omitted).

exists as a guard against extreme"Federal habeas review.

, not a substitute for ordinary errorstate criminal justice systems
E-

appeal" Woods v.iDowdd, 135 S.Ct 1372,1376 (2015) (quoT i;

wiit of habeas corpus onbehalf of a-personm 
tut shall not be granted

the merits in State court

An application fox a
custody pursuant to the judgment of a State co 
with respect to any claim that was adjucncated on

mreascmH* ^pEcatlou of, derfy “
detenrtodby ffae Sterne

court proceeding.

28 U.S.C § 2254(d).
^^daxdism^o^yMiadttomeetWehavee^ed^

fhp boldines, as opposed to me dicta, or uns D

disagreement
marks and citations omitted). Criminal defendants 

Cleric,' 478 U.S. 570,579 (1986). To
Woods, 135 S. Ct at 1376 (quotation

entitled to a fair trialbutnot aperfect one. Rose v.

state courts dedsionmustbe more thanincorrect or erroneous
are

; itmust
warrant relief, a

."A state courtsbjectively unreasonable. Wiggins u. Smih, 539 U.S. 510,520 (2003)
be o

4
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detection that a datalacks merit predndeefederal habeas relief so long as

ee antihe correctness of the state court's decision"
fainninded jurists could disagr

Hhmngfon Bttr, 562US. 86,101 (2011) (qnotetioa maths omitted)

...........dbcqssion

Trial ChuxtTtrrnT -Evidentiary Ruling

entitled to hafeas relief because the trial court erred by
Curtis argues that be is

. admitting a video showing an altetcation between Curtis's son and Theodore Roe at the

that this evidence, as well as testimony 

cboob were irrelevant and unduly prejudiaaL
cras station tbe day Roe was billed. He argues
O

regarding incidents of bullying inhigb s 

"To be of constitutional import, an erroneous
evidentiary ruling must be so prejudicial

tally fair trial"promises the petitioner's due process right to a fundamenta

O'Syllivm, 185 F.3d721,723-24(74 Or. 1999)

t libelihood that an innocent personhas been

that it com
. "This means that the error

Howard v. 

must have produced a significan

f this high standard, evidentiary questions 

view in habeas corpus proceedings." Id.

are
evicted." Id. at 724. "Indeed, because o 

generally not subject to xe 

Under Indiana law. 

more or less probable than it we

quence to determining the action.

"the court may excLuderelevah 

outweighed by a danger

misleading the jury, undue delay, or needlessly pr

con

to make a factw, "evidence is relevantifif has any tendence

hldbe without tire evidence; and the fact is of

" had. R. Evid. 401. Further, under Indiana law,
conse

t evidence if its probative value is substantially

of one or mote of fhe Mowing: unfair pgadice, conteing fte

esenting cumulative
issues,

evidence." had. R. Evid. 403.

5
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ded feat he shot Roe and Jimersonbut asserted self-defense 

affirmative defense to fee charges of voluntary manslaughter and aggravated 

hatfery. ECF11-8 at 7. Under Indiana law, "a person is justified innsrng reasonable 

feer person to protect fe^^son or a fehd pfeson^g^whatfee

At trial Curtis conce

as an

force against any o
"fed. Code§35-nably believes to be fee imminent -use of -unlawful force 

41-3-2 (c). However, "a person is not justified in using force if (1) the person is

ission of a crime; (2) fee person provokes

to fee other

person reaso

committing or is escaping after the comm

-unlawful action by another person wife intent to cause bodily injury

combat with anofeer person or is fee initialperson; or (3) fee-person has entered into

n withdraws from fee encounter and communicates to feeaggressor -unless the perso 

other person fee intent to do so and the other person nevertheless continues or

In order to prevail on a daim of self-defense aIt //threatens to continue unlawful action- 

defendant must show. (1) he was in a place where he had a right to be; (2) he acted
iZ.

” Colemanwithout fault; and (3) he had a reasonable fear of death or greatbodily harm.

v. State, 945 N‘.E-2d 1160,1165 (fed. 2011).

Before trial, trial counsel filed a motion in limine stating thatfee prosecution 

ftfed to introduce evidence of the confrontation outside the gasshould not be perm

Curtis's son and Roe. ECF 11-6 at78-79. Trial counseL argued feat

would be misled into thinking the 

Ypioioprtina- the jury

station between

Curtis was not present during the encounter; fee jury

continuation of fee prior altercation; and fee risk ofshooting was a
or confusing lie issue outweighed the benefit of providing context Hi ECB11-8 at 4-5.

d told him about theAccording to Curtis, his son returned home from fee gas station am

6
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til Curds received a call informixig him 

drove to the scene.Id. The prosecution countered 

ary to provide "background, as well

and...........'

altercation. ECE11-8 at 4 However, it was notun 

of a fight about to take place that he

that evidence of the gas station incident was necess 

as to show that Curtis was "instigating an
. ' ’• -*•: .-v.v. .-.-7 ■■gs'tsv

d provoking this confrontation,

hot Theodore Roe and Cameron Jimerson.
therefore did not act in self-defense whenhe s

,-nrt denied the motion, determining that the incident at the gas
C

f=-
Id. at 11. The trial po !—

criminal charges in context Id. at 16.

^stifled about instances of bullying between Roe and

ted Roe's father, who testified _

station put the conduct underlying the

At trial, multiple witnesses te

Curtis's son during high sdmol. The prosecution presen- 

tiiat his son was beat up multiple times> including an incident where "half of his ear

" The father responded by suhirdfiing a police report and giving his so

ax handle Id keep inihe car to defend himself. Ii at 72 Onrtoss ex—rv hoe's

er" on the ax handle and wrapped one end .

nan
was Cut off.

testified that he had written "Equalizfather
r Id. at 76. lieutenant John Gruszka testified that

with duct tape to provide a hand grip, 

on July 25,2011, Roe and his father reported a battery 

hearsay and relevance. H The prosecution arguedthat the testimony wo

ax handle because he feared for his life; trial counsel countered that it

. Id. at 81. Trial counsel objected to 

■old establish

that Roe kept an
hy Roe had a weapon, only that he had one. Id. at 84®. To address

did not matte w.

■briefing, as well as the trial transcript, consistently use iiqmuzer. 
will use Curtis's spelling.

7
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iudice, the trial court provided the followingtrial counsel's concerns of unfair preju

limiting instruction:

Tnlv 29th with the son, Shelton Curtis. You are not to infer any know-^ S® 
upon the defendant having - this defendant knowing auomtnese s. 

i • fights, school nights, that kind of- thing, all right? fr”I:

Id at 91.
ration of Roe's sister, the prosecution moved to admitfhe v 

Id at 230-31. Trial counsel objected and was overruled. Id
During its direct exarrun 

footage from the gas station 

at 231. The prosecu

mitiated the altercation, and shotji^er

167-75; ECF11-9 at 15466. Though Tmexson testifiedftatRoewas unarm

testified that lie was holding the axhandle whenhe was Hied H. at 347,417.

d that Roe had backed away across the street before he was shot

tion introduced evidence that Curtis ran toward the victims,

son while he was attempting to turn away. I£ at

ed, another

•witness

' Both witnesses agree

Id
tandard for State evidentiary errors also 

text of the full trial
As mentioned above, the federal habeas s

urt to consider the evidentiary ruling within the

resented the individuals who had accompanied Roe

con
requires the co 

record. At trial, the prosecution, p
. Cassandra Roe, the victim's sister, testified

on the night of the incident as witnesses

that on July 29,2011, Roe drove hex and Maxanda Cuevas, his gMHend, to a gas

at 219-50; ECF 11-9 at 2-48- She noticed a black
station in bis white Honda ECF 11-8 

Avalanche driven by Curtis' son
pull fivwith James Love riding passenger. Id They cast

8
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d Roe drove away from the gas station. Id.

, and he sat
dirty looks towards lier as they drove, an

Cassandra called he, boyfriend, Cameron Imeisorr. U They picked Mm up

eafter, they again encotmteredthe Honda. Id. Shortly therin ine front passenger seat of
v.

die black Avalanche with Curtis' son and Love. Id ]imeison exited die Honda and

son and Lorre if drey had aproblem, and they responded wrfh gim

tamed to the Honda, and
asked Curtis''

son. Id. Roe and Jimerson retmdirected atRoe andjimPTgestures

Roe dropped Cameron off. Id.
is' son and. Love in aAccording to Cassandra, as they drove away, they saw Cnrtis . 

blue Chevy truck. Id They then encountered a silver Pord truch Id Justin and Michael 

Smith jumped ont of die truck and angrily approached ihe Honda. Id hoe maneuvered 

away from the Smiths and went to pick Ji 

Jimerson' s location, the 

Curtis' son and Love pulled up

mersonhack up. Id. When they.arrived at

, andblack Avalanche polled up with. Cnrtis and his daughter

indie bine Chevrolet duck. U. Cnrtis approached®*

ith. his children and Love. Id. .

as Jimerson andCurtisbegan speaking, Curtis'

d Cassandra told Roe to

and Jimerson along wx

Cassandra further testified

andLoveheganto fight with Roe, who had no weapon, anc

defend himself and to heat them up. Id In a separa

"began fighting, hut she did not see who stra

vehicle, "but Curtis' daughter closed the door and puna

, Cnrtis, his sort, ana Love were

son
te locatiorv Curtis and Jimerson also

ck first Id. Cassandra tried to get out of the

.ched her in the ear. Id. As

heating Roe on the

and Roe stood
Jimerson came over to help her

i Id. Jimerson knocked over hoe's attackers. Id. When Jinrerson

Ms hand and pointed it at ihem Id At (his time, nattier
groun

hack up, Curtis had a gun in

9
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out of Curtis hand, 

stumble and falL Id­

led. to knock fh.e gtm.xtox Jimersonhad weapons. Id. Jimerson trie

■but Cnitis shot the gunfotn tim 

Maianda Cuevas _ -

hoe

es. Id. She saw hoe and Jimerson
gestaedasif fey wanted*,

;ECBiMatH-is7;shaiBffiHJrfei;^to......  ;

d at feosein the

of the shooting, she saw

fight at fe gas station as Roe drove away

and Love fe second time, fey screame
tip ev encountered Curtis

V- J

son

ked them if they wanted to fight Id, At he scene
!~ Honda and as

et out of their vehicles. Rhoe andjimerson
— Cnitis, his son, his danghtei, and Love g

, and, in response,ons-R The parties exchanged words
exited the Honda wife no weap

, "H you want to fight letisfighh" and gar. -

fotwerd and stated to hit Roe. a When she went to

ve Ws son a nudge. Id The son took
Cnrtis said

help hoe, Cnrtis' daughter 

in fee Honda. Id She saw 

"duster of people." Id. She grabbed 

sontaddedher and 

andHthim wifefee ax handle. Id. hoe 

and he dropped it

a step 

hither head, and Cuevas ranback to Cassandra, who sat in

fee head wife a gun within aCnrtis hitting hoe on
handle from fe Honda to scale fe attackers off, hut Cnitis

the ax

wrested it away from her. Id He then ran to Roe

hie hands after he was shot and stmnHed away.
had the axhandle in

he feR Id She got in fe Honda, and Cassandra drove it down fe toad. Id
before

edhim off for work whenhe received a
testified that hoe had just droppJimerson

frantic call from Cassandra about the gas 

picked him hack up, ahlack Avalanche witir Cnrtis

asked hoe to stop so _

sfetionenconnter. H. etlSS-215. After'Roe

anti another individual' son

that he could try to negotiate a

feed fee Avalanche,
ed them. Id, Jimersonpursu

ot out of fee Honda and approaresolution. Id. When Jimerson g

10
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.teaed to kill Jimersori, and sped off. Id He

sed and was (dropped off again for word. Id

, and three black men

Sited die -vehicle. Id He also saw a silver kord truck wiffTiwo

thair vehicle. Id The black men ran towards

Curtis' son screamed profanity, threa

assumed that ihe immediate threat had pas

Jimerson fetor tesSfiad tot to black Avalanche retimed

and one black woman*

white men, but they left without exiting

^ ' F
k Jimexson and Roe, who had gotten o

tiate with the older man, the older man approa

utof theHonda. Id When Jimerson attempted to

chedhim with his fists up and said,

"You want in bang, let s bang/' Id. The younger black men began to attack Roe. Id. 

Cuevas .exhed to Honda, and the black woman attacked, her. Id. "When Cassandra

nego

tte.ckedh.er instead. Id. As Jimerson
rved to the driver seat, the black woman amo

separated to black woman from Cassandra, to older man had joined the younger tnen 

in attacking Roe. Id Jimerson. responded by tackling the older man. and tire entire

fell down. Ii On to ground, to older man polled out a gon Ii At ftis
group of men 

time, neither jimerson n
or Roe had a weapon. Ii Jimerson grabbed to older man's am 

and the older man tried to cock the gunrevent him from aiming the gun attain,top
±ded to stand up at the same time. Id. Jimerson tried to

Jimerson and the older man
tamed, he felt iheand tamed away himself. Id As Jimerson

w Roe stumble and fall on the grass on the
push the -older man away

bullet enter bis bade, and he feU Ii He sa

d. Ii As Roe lav face down on to'grotmd, to yormg men
opposite side of ihe roa

continued to attack him. Id. 

Curtis did not testify

at trial State Trial Ex.

at trial hutthe prosecution presented his grand jury

68. At the grand jury proceeding, Curtis testified that,
testimony

11
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at his home with, his daughter. Id. He sent his

energy drinks. Id.

on the morning of July 29,2011, he was

d Love in the gas station in his Mack Avalanche to pick up 

Fifteen. rrmmiES later, they returned and reported that, at the gas station* some people
son an

andtihat they ihieajhed^ihmi andshook-pipes-at^them-threw a can at the Avalanche

son and Love left in abtae truck. H Forty minutes later, Us neighbor JustinId His
, "Your sonis on the street; and they about to jump onhim 

" Id~ He went to the scene in his Avalanche and

instructed Us daughter to accompany bun. Id, Jimerson approached the vehicle and 

"Man, we the two oldest out here, we can talk about Ms." li Curtis agreedbut 

noticadRoe and his son erchanging words andthatRoehadreadhed downandpuHed

■P-

Sxnith called him antisaid 

■ with some pipes- Two gills and a guy

said,

a metal pipe fromhis pants. Ii Roe immediately hit Curtis' sonwith a Ml

to assist his soil Id. Roehithis son's head again, andswing to the head, and Curtis ran 

Jimerson came from behind

d pulled his gun Id. He saw Roe running athim with apipe raised over his

at Curtis and reached down towards him, .apid

and attacked Curtis. Id. He fell on his hack, twisted his left

knee, an'

head, and he shot him Id. Jimerson came 

Curtis shot him too. Id.

At the grand jury proc

handle as apipe as follows:

Prosecution: Letme showyounow what has been admitted as Grand Jury 

Exhibit Number 22. Did you ever see this before?

Cmtis: That looks like what he had. Looks like it

eeding,-Curtis explained his misidentitication of the ax

Is that the pipe you are talking about that he had with him •Prosecution: 
just before you shot him?

12
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Curtis: Yes, it looks Eke it It looks like it Looks like it 

Prosecution: That looks like it?

Curtis: Yeah.

Prosecution: Now, thatis not apipe,is it?

Curtis: No. Looks like more like a handle for something of some sort
£-

Prosecutiom’Butitis obviously not colofed anywhere like apiece ogipe. 

Itis not steel, it s not metaL Ns not shaped like a pipe.

Curtis: Well, I'm going to have to beg to differ.

Prosecution: Now, is this whatyou saw Mr. Roe pull outrof his pants?

Curtis: That's what it looked like. That's exactly what it looked like.

• Id at 48. Consistent with Curtis' testimony, trial counsel focused on Roe s use of the ax 

We to justify the shootings as an act of self-defense at opening and dosing. EOT 11-8

at 47-55; ECF11-10 at159-78.
al disinterested eyewitnesses also testified at triaL An individualwho

x*

tire incident hut saw black
Sever

resided nearby testified that she didnotsee the en

^ two black men fighting near her fenced yard, and
individuals running up the stree

ECP11-8 at 106-18. After one black man was shot, she saw him
heard two gunshots.

light-headed girl checked on him. U. Her neighbor testified that

he heard two gunshots and saw a white car fly down the street and turn into dead end.

is' son with, an unidentified object in his 

stander in a vehicle stopped at the intersection testified

lying on the fence as a

IcL at 118-33. He went outside mid saw Curtis

hand Standing over Roe. Id. A by 

that he saw the fight in progress and heard two gunshots. Id. at 13449. He saw a white

13
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ch with, both- loaned saying "He shot me/' 

w a black male helplessly laying
•mak involved in the fight holding his stoma'

and fell in the grass after crossing the load Id. He sa

OSS the fence and arete Hack tec, whomhe describedas Eerily to toy-years
cl.CZ

ihe head. Id. He saw a white car leave fee scgie. It.

black male in a red shirt pacing infee road as a 

cl Id. at 158-82. As fee individualism fee white 

a black Avalanche arrived. Id Two white males

in feeir hands.

old and skinny,, beating him in 

Another resident testified feat she saw a 

white Honda drove up and down fee roa 

Honda were speaking to fee black male, 

t out from fee white Honda, but fee

Ii Two Hade males gotomfromtebkckAvalanche, one with red shorts

, wife a black t-shirt and jeans. Id. A tall,

ot out from the black Avalanche. Id. The black males exchanged

, ran over to them, andbeganpostnring for a fistfighl Ii 

black males throw the first punch. Ii As she went to call 911, she

resident did not see any weapons m
g°

, no shirt, and

an afro and fee ofeer who was taller, simmer

thin female also g

words wife fee white males

The resident saw fee

heard two gunshots. Id
*

Officer Cork testified feathe was fee firstpolice officer to arrwe-on 

atl82-218. He spoke withCurtis andbis son, neither of whom appeared to be injaxed, 

complained of pain or injnry, or asked for medical attention at the scene. Ii However,

fee son complained of hack pain

the scene. Id

as Officer Cork transported him to fee police station.

Kim testified that he performed the autopsy on Roe. ECF11-9 at 56-71. He

e hundred forty pounds. Id He
Id Dr. Young

ten inches, and onfound that Roe measured five feet, 
also found abrasions on the forehead, the nose, the elbow, and the leg. Ii Detective

arrived on fee scene, he found fee ax handle on fee
Tomko testified feat, whenhe

14
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Id. at 221-46- Hie ax handle measured twenty-eight inches, 

ealed that, on the day of the incident, Roe wore red- :
ground next to Roe s hody.

BCF11-10 at 55. Photographs rev

harts that rested below the hnee. State's Trial Ex. 25.

Detective Minchuk testified that, in the
, Hood, or-taistag, Imthe walked wiliialimp.ECF 11-10 at 83-118.

, bruises, broken skin, or any 

a pipe. Id. Medical staff examined Cards'

aftermath ofhne mndmt; CtcrtiS’did nst - -

appear to have cats

Curtis'- son also did not appear to have cafe, scrapes 

injuries that suggested that he had been hit by

son when he complained of back pain and head pain bat did not shave his head

p-

,use

xt him to another location for farther treatment Id.
stitches, bandages, or ice^ or transpo

In I3xe recording of die gas station eneotmter, it did not appeal tint any objects were

black Avalanche or that occupants Qf die white Honda had weapons. Id.

ere'foond at the scene. Id.
thrown at the

other than the ax handle and the gun, wNo weapons
gaed that the trial court erred in allowing the

On direct appeal, Curtis ar
tegaxdingd* atacatio^ g- ^ ECF 9-3 atl^S. Speech* 

maintained that it was misleading because 

the altercation at the gas station- Id. He main

a continuation ofit depicted the shooting as

intained that the testimony was irrelevant 

became the position didnot show that Crfs was awaxe of die ««•> ®“

station, beyond what his sonhad baldly It He fates mainlined d*tihe

"urged the jury to believe that Mr. Curtis somehow 

Id. The Indiana Court of Appeals
duly prejudicial because it

r condoned jhis son's] mischief,

was un

played a part in o 

rejected the daim, finding that the testimony re 

shootings provided context andhelpe

garding the events leading up to he 

d explain Curtis's involvement in the altercadon.

15
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alating conduct of the varioustlO. Additionally, it "helped set forth the escECE 9-6 a-

is and Curtis in the altercations/' Idpartidpan
t to to State improperly ferased on omelafed

Regarding Curtis's argumen
t of Appeals noted that tire trial ca

of those prior incidents. Id at 11.
incidents of bullying, the Indiana Cour

t to infer that Curtis had any knowledgethe jury no

The appellate court also determine 

Curtis's relationship wi 

have had to harm, hoe and Jrm 

self-defense, addressing whether Curtis incr

d thatihe testimony about bullying "helped explain

fh Shelton, Roe, and Jimerson as well as any mouve ne may

" Id finally, the testimony related to his daim of
erson

i-nrifed the confrontation, acted as the initial

used excessive force. Idaggressor, or
Afe re« toreond, to court cannot condude tot toStetecotos

afaitol SeeH<mxmi,18SJ3dut 723-24. tort, to court does not

the Indiana Court of Appeals, the video
process right to

As noted byperceive any evidentiary error, 

footage and testimony regarding the 

context because they helpe

JtKpt altercation atthe gas station provided

d explain the events leading up to Curtis's 

altercation Similarly, tire testimony regarding pnor mordents of
necessary

involvement in the
otive and tiisand Roe was relevant to show Curtis s m

victim's father and lieutenant Gruszka 

to establish

bullying between Curtis's son

relationship to to P^es iiwofred. When to

■testified about to bullying toy relayed only what was necessary
altercation, lie prosecution elicited to testimony to counter

tto detenmningvtotor Curtis todreason
bark ground for the 

Curtis's daim of self-defense; it was relevant

16
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Curtis arrived at the scene. To the contrary, the recordpipes or ax handles “before 

demonstrated, that, whanlaw enforcement who arrived on the scene immediately ater

ax handle belongingthe shooting, searched the scene for weapons, they found only the

, hut the record contained no evidence to corroborate that the son orhave misled Curtis
fthe neighbor made such fetements and did not suggest any motive they might have^

Further, while Curtis' misidentification of the ax

understandable, it seems unusual that the son or the

had to mislead Curtis in this manner.

handle as a pipe is somewhat ur

uld have made the samemisdmbficattai unless their statements had been

Additionally, ibis unclear how hoe, who
neighbor wo 

coordinated or fabricated in some manner.

, could have concealed a twenty-eight inch ax handle in the red
was not p articulady tall, 
shorts he wore on the day of his death. Moreover, Curtis testified that he sawRoe tahe

athis son's head,butno evidence iafhe record suggested that the s

nsistent with, such an attack. In fact, there was no evidence of an

on
two swings

suffered injuries co 

injury to Curtis' son

3h sum, the record contains substantial evidence identifying Curtis as the

confrontation The evidence to the contrary consists solely of Curtis
instigator of the 

testimony, which con 

impartial festiinony and. the in. 

evidence was admitted in error 

rigmifirant likelihood that an innocent person

.tarns inconsistencies that are- difficult to,reconcile with he 

tigative evidence. Consequently, even if such 

, the court cannotfindihatsuch error "produced a

has been convicted" Howard v. O'SvILivan,

yes

18
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*
Therefore/ Curtis's claim ihatthe trial court made185 P.3d 721/ 723-24 (7ih Cir. 1999). 

an erroneous evidentiary ruling is not a basis for habeas relief.

Tv/fa-nslanphter indictment and Instruction
tv.<rffprtive Assistance of Counsel - Volunt

entitledto habeas relief bec4tiselrM-cotinsel-failed-ta

move to dismiss the voltihtary manslaughter charge: According to Curtis, the 

defectivjthecause it improperly charged sudden heat as an
i— h-

tary manslaughterSimilarly/ Curtis argues that tidal counsel was meffective 

because he foiled to object to ihe final jury instructions/ which listed sudden heat as an

Curtis argues fhatifae is

element of
xadictraexit wss

volmr

element of voluntary manslaughter.

evail on anineffective assistance of counsel claim in State court, a petitionerTopx

must stow that counsel's performs was deficient and ftat the deficient perfoimance

"a strongprejudiced him Strickland v. Washington, 466 U.S. 668 (1984). There is

conduct falls within the wide range of reasonablepresumption that counsel s

nal assistance; that is, the defendant must overcome the presumption that,
professio

z fee challenged action might be considered sound trial ..

ic choices made after thorough investigation of law and 

are virtually unchallengeable; and strategic choices

under the circumstances

strategy." Id. at 689. "[S]trafegi

facts relevant to plausible options 

made after less than complete investigation are reasonable precisely to the extent tear

"Id. at690-liable professional judgmenis support *e limitations on investigation.reaso

91.
is whether there was a reasonable probability that "but forThe test for prejudice 

counsel's unprofessional errors, tire result of tine proceeding would have been

19
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"sufficient to undermine" Id at 694- A reasonable probability is a probability 

' ’ "Id. at 693. In assessing pr<qu -

different
indice under Siricddond [t]h

confidence in the outcome.
.... likeliboodof a different result nmst be substantial, not just conceivable. Harrington

,"[o]n habe!ls review, [the] inquiry is no^

Lerrike., 708 fi.3d 905,
■ 'Bichtez, 562US. 86, H2 (2011). However

lied Strickland." McNary v.whether Restate court unreasonably app

"Given this high, standard, evenegiegious
b_

failures of counsejbdo
914 (7th Cir. 2013).

not always warrant relief." Id.
d that by charging sudden heat as an 

"the State shifted the burden of
At the post-conviction stage, Curtis argue

in the indictment,elementef voluntary manslaughter xn
ECS 9-12 at 12. Urn fadiana Court of Appaalsxqected.this aigmnrt,

proof upon" him.

• holding that the in

mitigating factor

dictment didnot specif y whether sudden heat was an element or a

BCF 9-15 at 8-10. Count I of the indictment stated;

, V . Tt1_ 99 2011 in the County of Lake, State of Indiana

State of Indiana.

B. According tn the appellate court, the indictment merely 

subsection 3(a) of the voluntary manslaughter statute.

"track[ed] the. language of 

" Id. At the time, that subsection

read:
or intentionally:(a) A person who knowingly

(1) lolls another human being

while acting under sudden near _
B felony. However, the offense is a Class
means of a deadly weapon.

t commits voluntary manslaughter, a Class 
A felony if it is committed by

20
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!!tor^ewteddbe murder... tovolurtaiyrnartfaisbter.

lad. Code § 35-42-1-3 (1997). Because the m ^

that Curtis's trial counsel was not in 

the indictment Id.

Mahraat'-didnot-sped^-wheihS-.sHd^^-.. - »
fs=-

ineffective for failing to move to dismiss CountI of
=-r;

Curtis's claim that the jury instructions improperly mduded sudden

- • the Indiana Court of Appeals agreed that-

ellate court did

er instruction constituted ineffective 

ot dear at the time of the trial 

when the prosecution brought a free- 

eme Court later

Regarding 

an element of voluntary manslaughter.heat as
Id. at 11-14. However, the app

tot to jury instructions were erroneous 

not conclude tot failure to object to to ropx»p

assistance of counsel. Id As to court explained, it was n

element of the crimewhether sudden heat was an
tary manslaughter charge Id Though the Indiana Supr

factor rather than an element of the offense, it

State, 91 Nh-3d 566 (End. 2018). Id. The

"trial counsel [could not] be faulted for

Court would eventually take in Brantley." Id.

standing volun

darified that sudden heat is a mitigating

after Curtis's trial in Brantley v.did so four years

Court of Appeals thus concluded thatIndiana

failing to predict the course our Supreme 

Furthermore, the appellate court no 

as a matter of strategy, reasonably deciding that 

of sudden heat beyond a

isd could have chosen not to objectted that trial coun

"requiring the State to prove the

reasonable doubt bolstered bis daim of self-defense.'
existence

Id. atn.4.
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determined that trial counsel's failure to 

Id. The jury instructions, though improperly listing an
The Indiana Court of Appeals also

-object did not prejudice Curtis.

fclWlg — beyond a reasonable donbt' K '****«**»*

ed to bnrden on the State; it did not shift the burden to Curds " Id. Having
"increas

chided that trial counsel's performance was neither deficient nor prejudicial, the rcon
f trial counsel claimiected Curtis's ineffectiv e assistance oIndiana Court of Appeals xej - 

regardingfhe jury instruction- Id.
ot find that the State court made an 

As to trial counsel's failure to move to

ined that trial counsel did not

to dismiss the indictment based on their finding 

ot defective. Further, Curtis offers no

trial.

After reviewing the record, the court cann 

asonable determination on these claims.unxe

dismiss the indictment, theState court reasonably detennm

perform deficiently by failing to move

that the voluntary manslaughter charge was n

adefective charge could have prejudiced him at tax
explanation as to how

As to trial counsel's failure to otij
biect to the erroneous jury instructions, the

ined that this failure did not constituteIndiana Court of Appeals reasonably determine 

As noted by the appeOate court, it was unclear at the time of the
deficient performance.

or an element of the offense when the
trial whether suddeu heat was a mitigating factor

ith a freestanding count of voluntaryprosecution ciiarged a criminal defendant wr
tation did not

See fCridirt v. United States, 883 F3d
ire trial counsel to-object to the jury instruction.

2018) (“TVe have said repeatedly fhat Hie gosxantee of effective
requrr

993,997 (7th C3r.
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assistance of coonsd does notneqmce an attorney to anttdpata every eventual change in 

the law.").
t unreasonable in determining that CurtisAdditionally, die State court was no

dbytiiacoHiisersfadneW

instruction dearly articulated that tire Wen was on the prosecution to prove

offense. Though,suddenheatwas improperly induded as one of the 

elements of voluntary manslaughter, suchindusion only added to the prosecution's

was not prejudice

The jury

each element of the

additional element heyond a reasonableburden; it required the prosecution to prove an

Idence of sudden heat Curtis broadly 

instructiori caused him prejudice, hut he does

doubt instead of merely introducing some evi

asserts that the indictment and the jury

ibe how the additional element affected his trial and pretrial
not specifically decm

or how itotherwise harmed his defense. Therefore, Curtis's claims of

sistance of counsel regarding the voluntary manslaughter indictment and
• strategies

ineffective as 

jury instruction are not a basis for habeas relief.

Q A ccricfaT^P of Counsel - Aggravated battery HstructionIneffectiy

entitled to habeas relief because trial counsel failed to 

listing kerious permanent disfigurement as an el

Curtis argues that he is
PTnent of

•object to the jury instruction

aggravatedbattery when that element was not charged in the indictment In the

i; the aggravated battery charge alleged ihat Curtis "knowingly or
indictmeh
intentionally inflicted] injury otl Cameroii Jimerson tttat caused protracted loss of

" ECP11-6 at 72. The jury 

, included an additional

impairment of the function of a bodily member or organ

instruction on the dements of aggravatedbattery, however

23
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-t

erd^ stating tihatihe prosecution's burden required tiiem to prove that Curtis 

"that caused serious permanent disfigurement or protracted loss or

compion

inflicted an injury 

impairment of tire function of a bodily member or organ," Id. at 106.

At liiepost-coii'viciion stage, CoxHs mguedthat'by'iHdudingsertoiasp 

dSaguiement this instruction "improperly instructed the jury flat Curtis could be 

clfivicted of an element with, whidt he was not indicted." ECP 9-12 at 27. Accordingly,
I. . !

have resulted in

!

Curtis argued that trial counsel's failure to object to fee instruction may 

guilty of causing serious permanent disfigurement, an offense not
-the jury finding him 

charged m tire indictment. Id.

ifie Indiana Court of Appeals rejected this daim, reasoning that, [wjhen a 

defendant claims that trial counsel was ineffective for failing to object, ibe standard is 

-art would have been required to sustain that objection had it beenwhether the trial co

d that trial counsel may bave beenmade. ECU? 9-15 at 14-18. The appellate court agree

bjecttothe jury instruction, "because if he had objected, the 

trial' Court should have sustained the objection." Id. However, the appellate court

ineffective for failing to o

conduded that Curtis was not prejudiced by this error. Id. hirst, the appellate court 

reasoned that "the trial court's preliminary and final instructions expressly reiterated 

e of Count H of ihe indictment^ which made no reference to serious 

ent and only charged him with causing protracted loss or

the languag

permanent disfigt

impairment of the function of a bodily member or organon Additionally, the

rrpm

Instruction No. 1, reiterated the language

24
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cation made no HgnmenUhatCurfis caused permanent disaguianentnoi did it

.t or present any evidence to that effect Id. The

instruction exceeded the scope of 

"there was no evidence

prose

make any refer ence~fo disfigiiremerr

ded that although, the juappellate court thus coau

ufdme charged, this didnKhave aprejudidal effect, because

inthe record to support the uncharged portions of the crune. Id.

F After reviewing the r £ rd, the court cannot find that the State court made an :
; r

treasonable detenxiinaiionon this claim Though the final jury instruction defining

xvt, the prosecution did not presentaggravated hattery included permanent disfigt 

any evidence or argument to supp

iTPm p

ortthatrcharga As the State courtnoted, no evidence

t disfigurement; the prosecution didpresented to support a finding of p 

not reference disfigurement during opening or closing arguments; and the preliminary

pTmartfiTiwas

instructions lead to tiie jury leiterafed tile language of the indictment without

, 83; ECF11-8 at 25.referencing the uncharged portions of the crime ECF11-6 at 81

JimiersoxL-the aggravated hattery victim, testified regarding his paralysis, huthe did not 

mention disfigt
"inflicted injury on Cameron Jimetson timt caused protracted loss of impairment of the 

of a today « orgm' was undisputed at hM- While it is conceivable

fiiat die jury convicted Curtis pursuant to the erroneous language, Cuxtis has not

a substantial likelihood that that the jury did so. Sea Harrmgbm v. Bidder,

nt ECF 11-8 at 428-31. By contrast; the evidence-that CurtisrrpmP

25
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112 (2D11). Therefore, the claim of ineffective-assistance of counsel 

' regarding the-aggravated battery jury instruction is not a basis for habeas relief.

(’KHTTFTCA-TB OP APPEALABIUTY

Pursuant to Section 2254 Habeas Corpus Rule Tphe court must grant or deny a

of appealability. To obtain a certificate of appealability under 28 US.C. §

denial of a constitutional

"right byestablishin^thafa-reasonable jurist could debate, whether (or, for that mauer, 

that) the petition should have beenresoivea in a different manner or mar tne 

presented were adequate to deserve encouragement to proceed further 

McDaniel 529 U.S. 473,484 (2000). Tor the reasons exp

basis for encouraging Curtis to proceed further.

' Bor these reasons, the court DENIES the amended habeas corpus petition (ECF 

20-1); DENTES a certificate of appealability pursuant to Section 2254 Habeas Corpus 

d DIRECTS the cleric to enter judgment in favor of the Respondent and

562 U.S. 86,

certificate

2253(c), the petitioner mustmake a substantial showihghf the

agree
." Slack v.

issues

lained in this order, there is no

Rule 11; an'

..... against ihe Petitioner. -........

SO ORDERED on this 12& dayof April

s/ Michael G. Gotsch, Sr._____
Michael G. Gotsch, Sr.
United States Magistrate Judge
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AO 450 (Bev. 01/09) Judgment in a GvilAcfion

. United States. District Court
fertile

........................................................................“ .....................................‘ -

SHELBENT CURTIS
retitioiier

b_
Civil Action No?~ 3:22-cv-509

i v. u

WARDEN 
Indiana Stats Prison

Respondent

JUD GMENT IN A CIVIL ACTION

The court has ordered that (check one):
________ recover from the

______ damages in the
, pins post-judgment interest at the rate of------

□ the plaintiff recover nothing, the actionis dismissed on demerits, and the defendant _

recover costs from the plaintiff-------------------------------------- --------- '
X P.titw.r SheTbenT. Curtis- habeas corpns petition is DENIED and he is DENIEDa

taut tn Sectinn 2254Habeas Corpus Rule 11. Judgment-is.------
inst np.fi firmer Shelfaen T. Cnrtis.--------------

□ the Plaintiff(s),.

Defendants)___ _
amount of,______

%

rp.Ttifir-.ate of arroealabilitv-nursi
ondent Warden and•RNTRP “ED in favor of

This action was (check one):.......................

□ tried to a jury with Judge----------------------- --------
presiding, and the jury has rendered a verdict

Q tried by Judge____________________ ——------
■without a jury and the above decision was reached..

X decided by Magistrate Judv* Michael G. Gotscfr Sr

GARY T. BELL, CLERK. OF COURT
hv s/N. Long_________________

Signature of Clerk or Deputy Clerk
DATE: Anril 13.2023
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USDC IN/ND case 3:22-cv-00509-MGG document 39-1 filed 05/08/24 .page 1 of 1i* ' 4
r f

Hied: 05/08/2024 Pages: 1Case: 23-1858 Document 00714376206'n.

Mnxhh JState (ftmri of
For fie Seventh Circuit 
Chicago, IUiaois 60604

E

fSubmitted February 12,2024 
Decided April 16,2024

i—

Before l
fr ;

DIANE P. WOOD, Circuit Judge

CANDACE JACKSON-AKTWUMI, Circuit Judge

No. 23-1858

Appeal from the United States District 
Court for the Northern District of 
Indiana, South Bend Division.

SHELBENT. CURTIS,
Petitioner-Appellant,

No. 3:22-cv-509-MGGv.

Michael G. Gotsch, Sr., 
Magistrate Judge.

RON NEAL,
Respondent-Appellee.

ORDER

Shelben Curtis has filed a notice of appeal from the denial of his petition under 
28 U.S.C. § 2254 and an application for a certificate of'appealability. We have reviewed 
the final order of the district court and the record on appeal and find no substantial . 
showing of the denial of a constitutional right See 28 U.S.C. § 2253(c)(2).

Accordingly, the request for a certificate of appealability is DENIED. Curtis's 
motion to stay the case also is DENIED.
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