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ZONTA TAVARUS ELLISON
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ORDER

The petition for rehearing en banc was circulated to the full court. No judge

requested a poll under Fed, R. App. P. 35. The court denies the petition for

rehearing en banc.
For the Court

/s/ Nwamqka Anowi, Clerk
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UNPUBLISHED ~ -~
UNITED STATES COURT OF APPEALS % -
FOR THE FOURTH CIRCUIT. . .

No. 24-6502

UNITED STATES OF AMERICA,
Plaintiff - Appellee,
V.

ZONTA TAVARUS ELLISON,

Defendant - Appellant.

Appeal from the United States District Court for the Western District of North Carolina, at
Charlotte. Frank D. Whitney, District Judge. (3:11-cr-00404-FDW-DSC-1)

Submitted: September 19, 2024 Decided: September 24, 2024

Before NIEMEYER, RICHARDSON, and HEYTENS, Circuit Judges.

e

Affirmed by unpublished per curiam opinion.

2

Zonta Tavarus Ellison, Appellant Pro Se.

Unpublished opinions are not binding precedent in this circuit.




PER CURIAM:

Zonta Tavarus Ellison -appeals the district court’s order denyiﬁg_his"'m.otiéﬁ*for
: 'Cér'ﬁpassiohaté release, brought pursuant to 18 U.S.C. § 3582(c)(1)(A), as amendea bythe
First Step Act of 2018, Pub. L. No. 115-391, § 603(b)(1), 132 Stat. 5194, 5239. We have
reviewed the record and conclude that the district court did not abuse its discretioﬁ in
denying Ellison’s motion. See United States v. Brown, 78 F.4th 122 127 (4th Cir. 2023)
(stating standard of review). Accordingly, we affirm the district court’s order. United
States v. Ellison, No. 3:11-cr-00404-FDW-DSC-1 (W.D.N.C. Apr. 15, 2024). We dispense
with oral argument because the facts and legal contentions are adequately presented in the

materials before this court and argument would not aid the decisional process.

AFFIRMED




UNITED STATES COURT OF APPEALS FOR THE FOURTH CIRCUIT
INFORMAL BRIE

" No.24-6502, USy.Zonta Ellison = . -
3:11-cr-00404-FDW-DSC-1
1. Declaration of Inmate Filing ‘ '
An inmate's notice of appeal is timely if it was deposited in the institutien's internal
- mail system, with postage prepaid, on or before the last day for filing. Timely
7 filing may be-shown by:
o \\_30 “a-postmark or date stamp showing that the notice of appeal was timely
? Winthe institution's internal mail system, with postage prepaid, or
\s‘\ 1% “a declaration of the inmate, under penalty of perjury, of the date on which -
) o &ige notice of appeal was deposited in the institution's internal mail system
~ S*e™ with postage prepaié: To include a declaration of inmate filing as part of
B “your informal brief, complete and sign the declaration below: - ‘
’ Declaration of Inmate Fili ' .
‘ e 6 12-803Y

{Date NOTICE OF APPEAL deposited in institution's mail system: 8 * R~

7 ll am an inmate confined in an institution and deposited my notice of appeal in the
linstitution's internal mail system. First-class postage was prepaid either by me or by the
finstitution on my behalf.
i . ,
IT declare under penalty of perjury that the foregoing 1S woe and correct (see 28 U.STC§
(1746, 18 U.S.C. § 1621).
Signature: y / Date -l
[[Note to innfite filers: If your institution has a system designed for legal mail, you must
use that system in order to receive the timing benefit of Fed. R. App. P. 4(c)(1) or Fed.

2. Jurisdiction - |
Name of court or agency from which review is sought: {) N,‘{'Ed 57‘/“155 D ,'5-]72,'(1]- COUA)L -

- Western Districtof Nerth Caroliva Charlotte Division
Date(s) of order or orders for which review is sought: Apki 115, 2004 Apkl‘- 107 Dol

3. Issues for Review JMUMV 14,3014 SaNusey 10,2013
Use the following spaces to set forth the facts and argument in support of the issues
you wish the Court of Appeals to consider. The parties may cite case law, but

citations are not required.

Tssue 1'. Was if A abuse of discagffon or miscarninge of justick, for #hE District Court

Yo depive Ellison of his Right to libeety, ARbirARly: iMpOsiNg A senfencs UNWARRAN S
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RSA CAREER OFFeNdERT S ,




- . -Supporting Facts and Argument. o ' : ) i
On SUNE 6, 2023 Appellant filed A motioN for compasslonnls REIEASE Reduedion I

SEnte "CE,'P”{“‘W* 10181.5.C g6 S58(1(R), (Y(A)(B), Finst StepActof 0I5 e
| %b, """ﬂﬁdf’f 2010 yu the US District Guet Chaalote. CiHwg that i WAS An UNRER-
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%un, l 3+o WHEd States v. Alsfo, 61l F.3d 219 (their.2010), Shepred v Unifed Sifes, 544
-5+13 3005) ad Nowdh ChollvA . Albord, 400 1.5, 25 (1970). (ste MchedfoR comiuce).
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4. Relief Requested R | - .

Identify the.precise action you want the Court of Appeals to take:. =~ . =~ . -
ORdeL fhe fmmedwezala«seiigapeﬂwfllfsm, iy his Mofion for compassiaif
RelEase, apmt Ellison A C. 0,4 Aud Régpesihe § 2355 Aid QR E11son Aok £ Vit iaey
-};he%mm ACTUR iNNDCEICE clAin in fight of I8 U.5.C.§ 2083 (€) (), Showil untp

- 5. Prior appeals (for appellants only)
- A. Have you filed other cases in this court? Yes [ No [ ]

' B. If you checkéd YES, what are the case names and docket numbers for those

* appeals and what was the ultimate disposition of each?

 ow eccalloff hand butHhey wisee Al datid. 257138, 3:11-cR-6040-Fbw-Dsc-1
| IN re.: ZowTA TAVARUS ELLISON

324 MOTION

: Siﬁm

— [Notarization Not Required]

»

- [Please Print Your Name Here]

CERTIFICATE OF SERVICE

v vk v e ot e ok o o ok ok o ok b o o b o e ok ok

I certify that on 6 -/1-201Y 1 served a copy of this Informal Brief on all parties,

addressed as shown below: Mgs, k‘.MlN; M, FMd "f /;ZA bE#l M-GQENO@}I; .

M. Corhney RaidAll ad Ms.MARk K. Vextn -OFF: £ OF THE TESATIORN -
ESTERUDISTACT OF OGN CARDLIA &%ﬁgﬁwm;):ﬂ%%ﬁm Enc,m |

’
NO STAPLES, TAPE OR BINDING PLEASE
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 FILED: September 24,2024 .~

UNITED STATES COURT OF APPEALS
FOR THE FOURTH CIRCUIT

No. 24-6502
(3:11-cr-00404-FDW-DSC-1)

UNITED STATES OF AMERICA
Plaintiff - Appellee

v.
ZONTA TAVARUS ELLISON

Defendant - Appellant

JUDGMENT

In accordance with the decision of this court, the judgment of the district
court is affirmed.
This judgment shall take effect upon issuance of this court's mandate in

accordance with Fed, R, App. P. 41.
/ss NWAMAKA ANOWI, CLERK




AO 245B (Rev. €9/11) Judgment in & Criminal Case
Anachmmt(hge-i)—summtofkeasops

DEFENDANT: Zonta Tavarus Ellison
CASE NUMBER: DNCW3:11CR00404-001
DISTRICT: North Carolina - Westem

- STATEMENT OF REASONS
(Not for Public Disclosure)

Vﬁ COURT DETERMINATIONS OF kESﬂTUﬂON
A B Restitution Not Applicable.
B O Total Amount of Restitution: $Not applicable
c sttltutlon not ordered (Check only one.):

1 O Foroﬁ'mesﬁarwhichmtimﬁonisoﬂmwisemmdmmderwu.s.c.§3663A,mﬁunimisnotordnedbmseﬂzemmﬂ)erof
identifisble victims is so large a5 to make restitution impracticable under 18 U.S.C. § 3663A(cX3)A).

[ For offenses for which restitation is otherwise mandatory under 18 U.S.C. § 3663 A, restitution is not ordered because determining complex
issues of fact and relating them to the canse or amount of the victims’ lmswouldeomplicatcorpmlongﬂ:esmﬁmcingpmwssmadsgme
ﬂutﬂ:eneedtopmvidemﬁtmiontomyvicﬁmwouldbeoutwcighedbyﬂ:ebmﬂmonthcwmdngmmda 18 U.S.C. § 3663A(c)(3)B).

[ For other offenses for which restitution is authorized under 18 U.S.C. § 3663 and/or required by the seatencing guidelines, restitution is not
ordered because the complication and prolongation of the sentencing process resulting from the fashioning of a restitution order outweigh
the need to provide restitution to any victims under 18 U.S.C. § 3663(a)(1)(B)(ii).

4 [J Restition is not ordered for other reasons. . (Explain.)
D [ Partial restitution is ordered for these reasons (18 U.S.C. §3553@c):

[ ADDITIONAL FACTS JUSTIFYING THE SENTENCE IN THIS CASE (If applicable.)

Court overrules Criminal history objection to paragraph 20. Court notes that should the 4% Circuit overrule the Court’s ruling, the
Court would grant a variance to the career offender offense level due and impose the same sentence.

Sections I, I1, ITI, IV, and VI of the Statement of Reasons form must be completed in all felony cases.

Defendant’s Soc. Sec. No.: _{piges Date of Impesition of Judgment: 1/14/2014
Defendant’s Date of Birth: _02/27/1978

Defendant’s Residence Address: 2428 Pitts Drive

Signed: 2/6/2014

Charlotte, NC Address Zip Code

Defendant’s Mailing Address: : Detained 0.
Frank D. Whitney Y, z 7
Chief United States Disfrict Judge

APPENDIX G
Case 3:11-cr-00404-FDW-DSC  Document 52 Filed 02/06/14 Page 4 of 4

X




UNITED STATES DISTRICT COURT - .. ..

.. _WESTERN DISTRICT OF NORTH CAROLINA::.""
CHARLOTTEDIVISION -~ 1

CASE NO. 3:11-CR-00404-FDW-DSC' -

UNITED STATES OF AMERICA

v. v
: ORDER
ZONTA TAVARUS ELLISON,

Defendant.

THIS MATTER is before the Court on Defendant’s pro se Motion for Compassionate
Release. (Doc. No. 84.) The United States responded, (Doc. No. 88), and this matter is ripe for
ruling. For the reasons set forth below, Defendant’s Motion is DENIED.

| L BACKGROUND

On Jung 15, 2011, as part of an ongoing narcotics investigation, an undercover detective
arrénged to purchase cra;wk cocaine from Defendant. (Doc. No. 49, p. 3.) Defendant conducted the
transaction through the detective’s driver’s side window and handed the detective 1.82 grams of
crack cocaine in exchange for $180.00. (Id.) Later that month, on June 28, 2011, Defendant agreed
to sell the undercover detective an additional 7 grams of crack cocaine in exchange for $350.00.
(1§1_) On that date, Defendant delivered 4.62 grams of crack cocaine to the detective in exchange
for $350.00. (Id.) Two days later, on June 30, 2011, Defendant arranged with the detective to sell
him 14 grams of crack cocaine, and the detective agreed to pay $760.00. (Doc. No. 49, p. 4.) After
several phone conversations, Defendant delivered 11.01 grafns of crack cocaine to the detective
for which he was paid $700.00. (Id.)

Subsequently, Defendant was arrested and charged with three counts of possession with

intent to distribute cocaine base in violation of 18 U.S.C. §§ 841(a)(1), (b)(1)(C). (Doc. No. 1, pp.




—2) On January 10, 2013, a Jury conv1cted Defendant of all three counts (Doc No 31 ) ThlS"

P - .,w

) : Court sentenced Defendant to 262 months 1mprlsonment and six years superv1sed release (Doc . .

No. 5 1.) The Fourth Circuit affirmed Defendant’s conviction and sentence on direct appeal, Unlted.~ o

States v. Ellison, 588 F. App’x 266 (4th Cir. 2014), and this Court denied his subsequent Motion

to Vacate under 28 U.S.C. § 2255. (Doc. No. 81.)

In March 2023, Defendant submitted a request to the warden for a reduction in his sentence.
(Doc. No. 84, p. 8.) The warden denied his request on April 18, 2023, (Doc. No. 84-1, p. 1), and
Defendant subsequently filed this pro se motion for compassionate release under 18 U.S.C. § 3582.
(Doc. No. 84.) The Court ordered the United States to respond to Defendant’s Motion, (Doc. No.
86), and on August 1, 2023, the United States responded in opposition, (Doc. No. 88).

Defendant’s projected release date is June 24, 2029. See https://www.bop.gov/inmateloc
(last visited Apr. 5, 2024).

I STANDARD OF REVIEW

Defendant’s motion seeks a reduction in his sentence in this case under
18 U.S.C. § 3582(c)(1)(A). A defendant may seek a modification of his sentence from the court
under § 3582(c)(1)(A) for “extraordinary and compelling reasons” if the defendant has “fully
exhausted all administrative rights to appeal a failure of the Bureau of Prisons to bring a motion
on the defendant’s behalf or the lapse of 30 days from the receipt of such a request by the warden
of the defendant’s facility, whichever is earlier.” If a defendant has administratively. exhausted a
claim for release (or the Government does not contest the exhaustion requirement),! the district
court generally conducts a two-step inquiry when deciding whether to reduce a defendant’s

sentence under § 3582(c)(1)(A). United States v. Bond, 56 F.4th 381, 383 (4th Cir. 2023).

1 United States v. Muhammad, 16 F.4th 126, 130 (4th Cir. 2021) (recognizing the exhaustion requirement in
§ 3582(c)(1)(A) is not jurisdictional, and it may be waived or forfeited).

2



https://www.bop.gov/inmateloc

o Firé}»;} the'_ﬂc'ofg‘rt' de_t_ermines whether the defendant is-eligiblé for a sentence reduction. “A S ]

defendén't' is’Aelﬂi_'gibxle' if the court finds fextraordinary and compelling reasons warrant such a

red-ucti‘on,."” _1<_:1_ (quoti.ng § 3582(0)( 1.)(A)), énd the reduction is “consistent with applicable policgf ‘
| statements issued by the Sentencing Commission.” 18 U.S.C. § 3582(c)(1)(A)().

In 2023, the United States Sentencing Commission amended its policy statement to apply
to defendant-filed motions for compassionate release, as permitted under the First Step Act of
2018, and expanded the list of circumstances sufficient to support such a motion under
§ 3582(c)(1)(A). See United States Sent’g Guidelines Manual § 1B1.13. The amendments became
effective on November 1, 2023. Id. They supersede much of the case law that developed over the
past several years while there was no policy statement applicable to defendant-filed motions.Sgg

United States v. McCoy, 981 F.3d 271, 283 (4th Cir. 2020). However, while drafting the new

policy statement, the Sentencing Commission considered case law that developed after the
enactment of the First Step Act in the absence of a binding policy statement. See United States

Sent’g Guidelines Manual § 1B1.13 amend. 814 (Supp. to App. C 2023) (discussing Amendment

814 in light of the Supreme Court’s decision in Concepcion v. United States, 142 S. Ct. 2389
(2022)). While Defendant filed his Motion before the amendment became effective, this Court will
evaluate the Motion under the current policy statement.

“Second, the court considers ‘the factors set forth in section 3553(a) to the extent that they
are applicable.”” Bond, 56 F.4th at 384 (quoting 18 U.S.C. § 3582(c)(1)(A)) (citing United States
v. Kibble, 992 F.3d 326, 331(4th Cir. 2021)). Section 3553(a) requires the court to “impose a
sentence sufficient, but not greater than necessary” to comply with the basic aims of the statute. In
considering whether a reduced sentence is warranted given the applicable § 3553(a) factors, the

court considers, among others: “the nature and circumstances of the offense;” “the history and




- characteristics of the defendant;” the need for the sentence to “provide just punishjnen )" “afford R

,. ;&eq;late deterfence;” .f‘_protect the ‘pulelic,;" and “previde the defendaﬁt W1th needed eeuea.t.ion._c;){r’ A
_ vecatiohal training, medical care, or other correctional treatment in the most effective manﬁef;”
the kinds of sentences available and sentencing ranges; and “the need to‘avoid. unwarranted
sentence disparities.” 18 U.S.C. § 3553(a). Notwithstanding the existence of “extraordinary and

compelling reasons,” the court retains the discretion to deny a defendant’s motion after balancing

the applicable 18 U.S.C. § 3553(a) factors. United States v. High, 997 F.3d 181, 186 (4th Cir.

2021) (“[I]f a court finds that a defendant has demonstrated extraordinary and compelling reasons,
it is still not required to grant the defendant’s motion for a sentence reduction.”).

The Government does not contest Defendant exhausted his afiministrative remedies. (Doc.
No. 88, p. 7.) Thus, the Court’s analysis turns to whether Defendant presents extraordinary and
compelling reasons supporting his release or a sentence reduction in light of the applicable
§ 3553(a) factors.

II. ANALYSIS

Defendant argues the following constitute “extraordinary and compelling” reasons for the
Court to grant his motion for compassionate release: (1) he is the primary caretaker to his daughter,
who hes an autoimmune disease; (2) he is at high risk of contracting COVID-19; and (3) his
conviction and sentence are unlawful, at least in part because the Court improperly enhanced his
sentence based on a predicate North Carolina conviction he contends resulted from a coerced
Alford plea.

Defendant argues he is the primary caregiver to his adult child who has an autoimmune
disease, and this family circumstance constitutes an extraordinary and compelling reason justifying

his release. A defendant may show extraordinary and compelling reasons for compassionate




s+ oowirelease based on famlly circumstance mvolvmg [t]he death or mcapacnta fon: of t the defendant s

T_Chlld who is 18 years of age or older and mcapable of se]f—care because of a menta] or phys1cal' :

disability or a medical condition.” See Umted States Sent’ g Gu1de11nes Manual § 1BI. 13(b)(3)(A)
However, courts generally only grant compassionate release for famlly mrcumstances ‘where a

defendant is the sole available caregiver for his or her minor child or a closely related and

incapacitated adult.” See United States v. Burrough, No. 3:04-CR-00191-FDW, 2022 WL
2318512 (W.D.N.C. June 28, 2022), reconsideration denied, No. 3:04-CR-00191-FDW, 2023 WL

4534919 (W.D.N.C. July 13, 2023); see also United States v. Barlow, No. 7:19-CR-00024-4, 2023

WL 2755598, at *3 (W.D. Va. Mar. 31, 2023) (noting “as a whole, case law indicates that
extraordinary and compelling circumstances based on the need to care for a child or incapacitated
adult are found only where the defendant is the only possible caregiver.”). Defendant alone bears

the “burden of establishing that compassionate release is warranted.” See United States v. Allen,

No. 4:13-CR-00024, 2021 WL 3025458, at *1 (W.D. Va. July 16, 2021).

Defendant submitted a letter from his twenty-six-year-old daughter’s doctor as evidence
she is incapacitated. While this letter indicates Defendant’s adult daughter has been diagnosed with
an autoimmune disorder, the letter only states that his daughter is “unable to work.” (Doc. No. 85,
p. 2.) The doctor does not indicate Defendant’s daughter is unable to care for herself or that she
needs a caregiver.

Even if Defendant had shown his daughter is incapacitated, he failed to show he is the only
available caregiver. Before this Court sentenced Defendant, a United States Probation Officer
prepared a Presentence Rebort that included information about Defendant and the offense conduct
underlying this case. (Doc. No. 49.) That report includes a statement from Defendant reporting his

mother and four half-siblings all lived in the area and he had good relationships with them all. (@,-




- Defendant does not show a: partlcularlzed susceptlblhty or l'lSk of contr.a.ctmg COVID -19.

- Defendant states that he has breathmg dlfﬁcultles in his sleep but prov1des no ev1dence or medlcal v

records to support his claim. Additionally, the Warden’s April 2023 Response to Defendant’s
request for a reduction in sentence indicated that he had not requested to been seen by Health
Services since 2021. (Doc. No. 84-1, p. 1.)

Defendant also indicates he is fully vaccinated against COVID-19, (Doc. No. 84, p. 2), and
according to the CDC, vaccines are “highly effective in preventing the most severe outcomes from

a COVID-19 infection.” Benefits of Getting a COVID-19 Vaccine, Centers for Disease Control

and Prevention (Sept. 22, 2023), https://www.cdc.gov/coronavirus/2019-ncov/vaccines/vaccine-
benefits.html.

Moreover, Defendant is not housed at a correctional facility “affected or at imminent risk
of being affected” by an ongoing COVID-19 outbreak. While Defendant was housed at FCI Ray
Brook at the time he filed his Motion, he is now housed at FMC Butner. See
https://www.bop.gov/inmateloc/. FMC Butner currently reports zero active cases of COVID-19,
and approximately 66.5 percent of the population—including Defendant—is fully vaccinated
against the virus. See https://www.bop.gov/about/statistics/statistics inmate covid19.jsp (last
visited Apr. 4, 2024). On this record? De_f:endant’s health and elleged susceptibility to COVID-19
do not present extraordinary and compelling reasons to reduce his sentence.

- Even if Defendant had demonstrated extraordinary and compelling reasons for
compassionate release, the applicable § 3553(a) factors do not support a reduction in Defendant’s
sentence. The nature and circumstances of the offense weigh against a sentence reduction. A jury
found Defendant guilty of three counts of possession with intent to distribute cocaine base in

violation of 18 U.S.C. §§ 841(a)(1), (b)(1)(C). MDoc. No. 31.) Additionally, with a criminal history



https://www.cdc.gov/coronavirus/2019-ncov/vaccines/vaccine-
https://www.bop.gov/inmateloc/
https://www.bop.gov/about/statistics/statistics_inmate_covidl9.jsp

~‘score ‘of ‘11, .the Defendant has a lengthy and :serious criminal history. Defendant was also, RCREET

* determined to be .a career offender which places him in a criminal history category of V1. Further,’ A
~Defendant has committed numerous disciplinary infractions during his term of imprisonment.

(Doc:No. 88-1, pp. 1-3; Doc. No. 88-2.) See United States v. Kirk Pryor, No. 1:01-cr-00048, 2021

WL 3044226, at *3 (W.D.N.C. July 19, 2021) (finding that a reduction in defendant’s sentence
was unwarranted when defendant engaged in distributing “a significant amount of . . . crack
cocaine” and had “numeréus disciplinary infractions”).

The Court determines the § 3553(a) factors weigh against a reduction of Defendant’s
sentence given the seriousness of the crime, the history and characteristics of the defendant, and
the need to promote respect for the law.

Because Defendant “cannot challenge the validity of his . . . sentence through a
compassionate release motion,” the Court declines to address his third contention for

compassionate release. See United States v. Ferguson, 55 F.4th 262, 265 (4th Cir. 2022), cert.

denied, No. 22-1216, 2024 WL 759802 (U.S. Feb. 26, 2024) (holding that a compassionate release
motion cannot be used to challenge the validity of a defendant’s conviction or sentence). Further,
the Court already addressed the arguments Defendant raises in denying his petition under 28
UzS.C. § 22_5‘5»._ _(I?oc. NO’, 81, p. 11.) The Fourth Circuit has dismissed Defendant’s appeal of that
order. (Doc. No. 82.)
IHI. CONCLUSION

IT IS THEREFORE ORDERED that Defendant’s pro se Motion for Compassionate

Release, (Doc. No. 84), is DENIED.

. IT IS SO ORDERED.
Signed:April 15, 2024

z
Frank D. Whitney
United States District Judge
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