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Commonwealih v, Regan

Appeals Court of Massachusetts
May 8, 2024, Argued; August 23, 2024, Decided
No. 21-P-1129.

Reporter

104 Mass. App. Ct. 623 *; 242 N.E.3d 631 **; 2024 Mass. App. LEXIS 114 ***; 2024 WL 3908443

COMMONWEALTH vs. MARK TOMAS REGAN.

Subsequent History: Appeal denied by
Commonwealth v. Regan., 2024 Mass. LEXIS
429 (Mass., Oct. 16, 2024}

Prior History: [***1] Suffolk. INDICTMENTS
found and returned in the Superior Court
Department on May 15, 2014.

A pretrial motion to suppress evidence was
heard by Mary K. Ames, J., and the cases
were tried before Jeffrey A. Locke, J.

Core Terms

fingerprint, emergency aid, caretaking,
firearms, firearm and ammunition, suppress,
latent, objectively reasonable, unlawful
possession, warrant requirement, warrantiess
entry, emergency, neighbor, revolver,
matched, morning, print

Case Summary

Overview

HOLDINGS: [1]-The officers' entry into the
victim's house satisfied the requirements for
application of the emergency aid doctrine
because the facts established an objectively
reasonable basis for the officers to believe the
victim was in his house and in need of

emergency assistance. The victim’s failure to
show up at work or answer his cell phone was
so unusual that the police received separate
reguests to conduct a weliness check and they
were informed that the victim was sixty-six
years old and had unspecified medical issues;
[2]-Because the Commonwealth conceded that
it did not present evidence at trial that
defendant lacked a license for the firearm or
the ammunition and the trial court did not
instruct the jury that non-licensure was an
essential element of the charges, defendant's
convictions for unlawful possession of a
firearm and ammunition were vacated and set
aside.

Qutcome
We affirm the defendant's conviction of murder
in the second degree.

LexisNexis® Headnotes

Criminal Law & Procedure > Search &
Seizure > Warrantiess
Searches > Community Caretaking

Criminal Law &

Procedure > ... > Warrantless

Searches > Exigent

Circumstances > Protection of Officers &
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Others

HNT[&] Warrantless Searches, Community
Caretaking '

Although the police may no longer rely on the
community caretaking doctrine as a
standalone justification to enter a home
without a warrant, the emergency aid doctrine
remains a valid excepiion to the warrant
requirement.

Criminai Law & Procedure > ... > Standards
of Review > Clearly Erroneous
Review > Findings of Fact

Criminal Law & Procedure > ... > Standards
of Review > De Novo Review > Motions to
Suppress

Criminal Law & Procedure > Preliminary
Proceedings > Pretrial Motions &
Procedures > Suppression of Evidence

Criminal Law & Procedure > ... > Standards
of Review > Clearly Erroneous
Review > Motions to Suppress

HNZ[&]  Clearly
Findings of Fact

Erroneous  Review,

Reviewing a ruling on a motion to suppress
evidence, an appellate court accepts a motion
judge's findings of fact absent ciear error and
defers to her assessment of the credibility of
the testimony taken at the evidentiary hearing.
The court reviews de novo the application of
constitutional principles to the facts as found.

Constitutional Law > ... > Fundamental
Rights > Search & Seizure > Scope of
Protection

Criminal Law & Procedure > Search &
Seizure > Warrantiess

Searches > Community Caretaking

Constitutional Law > ... > Fundamental
Rights > Search & Seizure > Warrants

HN3[E] Search & Seizure,
Protection

Scope of

The United States Supreme Court has held
that police officer's exercise of their duties as
community caretakers is not sufficient to
excuse the Fourth Amendment's warrant
requirements for entry into a home.

Constitutional Law > ... > Fundamental
Rights > Search & Seizure > Scope of
Protection

Criminal Law & Procedure > Search &
Seizure > Warrantless
Searches > Community Caretaking

anstitutional Law > State Constitutional
Operation

HiN4[%] Search & Seizure,
Protection

Scope of

Because the Massachusetts Constitution may
not provide less protection to defendants than
the Federal Constitution, the community
caretaking doctrine is insufficient after to justify
a warrantless entry into a home under either
the Fourth Amendment or Mass. Const Decl.

Rights art. 14.

Constitutional Law > ... > Fundamental
Rights > Search & Seizure > Exigent
Circumstances

Criminal Law & Procedure > Search &
Seizure > Warrantiess
Searches > Community Caretaking

Criminai Law &
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Procedure > ... > Warrantless

Searches > Exigent

Circumstances > Protection of Officers &
Others

Criminal Law &

Procedure > ... > Warrantless

Searches > Exigent

Circumstances > Reasonable & Prudent
Standard

Constitutional Law > ... > Fundamental
Rights > Search & Seizure > Scope of
Protection

HNA[X]  Search
Circumstances

& Seizure, Exigent

Under the emergency aid doctrine, the police
may enter a home without a warrant to render
emergency assistance to an injured occupant
or to protect an occupant from imminent injury.
Because the ultimate touchstone of the Fourth
Amendment and Mass. Const. Decl  Rights
art. 14 is reasonableness, the warrant
requirement is subject to certain exceptions,
and the emergency aid exception allows for
warrantless entry in an exigency or emergency
when there is a need to protect or preserve life
or avoid serious injury.

Constitutional Law > ... > Fundamental
Rights > Search & Seizure > Exigent
Circumstances

Criminal Law &

Procedure > ... > Exclusionary
Rule > Exceptions to Exclusionary
Rule > Exigent Circumstances

Criminai Law &

Procedure > ... > Warrantless

Searches > Exigent

Circumstances > Protection of Officers &
Others

Hi6[E] Search &  Seizure,
Circumstances

Exigent

In Caniglia, the United States Supreme Court
noted that it had earlier held that law
enforcement officers may enter private
property without a warrant when certain
exigent circumstances exist, including the
need to render emergency assistance to an
injured occupant or to protect an occupant
from imminent injury.

Constitutional Law > ... > Fundamental
Rights > Search & Seizure > Exigent
Circumstances

Criminal Law &

Procedure > ... > Warrantless
Searches > Exigent

Circumstances > Absence of Probable
Cause

Criminal Law & Procedure > Search &
Seizure > Warrantless
Searches > Community Caretaking

Criminal Law &

Procedure > ... > Warrantless
Searches > Exigent

Circumstances > Officer Knowledge

Criminal Law &

Procedure > ... > Warrantless

Searches > Exigent

Circumstances > Reasonable & Prudent
Standard

HN7[%] Search &  Seizure,
Circumstances

Exigent

Unlike the community caretaking exception,
the emergency aid exception applies only
when there are exigent circumstances or an
emergency. Because the purpose of police
entry is not to investigate criminal activity, a
showing of probable cause is not necessary to
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invoke the exception. Instead, the warrantiess
entry must satisfy two strict requirements.
First, there must be objectively reasonable
grounds fo believe that an emergency exists.
Second, the conduct of the police following the
entry must be reasonable wunder the
circumstances Under the first requirement,
reasonableness must be evaluated in relation
to the scene as it could appear to the officers
at the time, not as it may seem to a scholar
after the event with the benefit of leisured
retrospective analysis. For there fo be
reasonable grounds to believe that an
emergency exists, the injury sought to be
avoided must be immediate and serious, and
the mere existence of a potentially harmful
circumstance is not sufficient. On the other
hand, officers do not need ironclad proof of a
likely serious, life-threatening injury to invoke
the exception.

Constitutional Law > ... > Fundamental
Rights > Search & Seizure > Scope of
Protection

Criminat Law &

Procedure > ... > Warrantiess

Searches > Exigent

Circumstances > Protection of Officers &
Others

HiNG[&] Search & Seizure,
Protection

Scope of

Even though performing weliness checks on
vulnerable members of the community is
among police officers' most important duties,
the mere fact that a concerned friend, family
member, or neighbor has requested a
wellness check does not automatically justify
warrantless entry infto a home. Instead, the
facts known by the police at the time must
establish an objectively reasonable basis to
believe that entering a home is warranted to
address an emergency.

Constitutional Law > ... > Fundamental
Rights > Procedural Due Process > Scope
of Protection

Criminal Law &

Procedure > ... > Warrantless

Searches > Exigent

Circumstances > Protection of Officers &
Others

HN9[£] Procedural Due Process, Scope of
Protection

In Gallagher, it was discussed that State law
and regulations establish detailed procedures
for addressing emergency care for an eider at
risk of abuse or neglect, with substantial due
process protections and protection from
unwarranted entry and treatment without
consent.

Evidence > ... > Scientific
Evidence > Crime Scenes > Fingerprints &
Footprints

HN1O[2]
Footprints

Crime Scenes, Fingerprints &

Testimony to the effect that a latent print
matches, or is individualized to, a known print,
if it is to be offered, should be presented as an
opinion, not a fact, and opinions expressing
absolute certainty about, or the infallibility of,
an individualization of a print should be
avoided. Fingerprint expert witnesses must
clearly frame their findings in the form of an
opinion to avoid improper testimony.

Evidence > ... » Scientific
Evidence > Crime Scenes > Fingerprints &
Footprints

Evidence > ... > Testimony > Expert
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Witnesses > Qualifications

HNTI[E] Crime Scenes, Fingerprints &
Footprinis
Clarifying the mechanics of fingerprint

testimony, the Supreme Judicial Court has
stated that an expert testifying to a fingerprint
match must state expressly that the maich
constitutes the expert's opinion based on the
expert's education, training, and experience. If
the expert does not so testify, the prosecutor
must elicit this clarification even if the
defendant does not object by, for instance,
clarifying that a subjective opinion is being
sought and then asking whether the witness
has an opinion to a reasonable degree of
fingerprint analysis certainty. Mags. G. Evid. §
702.

Criminal Law &

Procedure > Counsel > Effective
Assistance of Counsel > Tests for
Ineffective Assistance of Counsel

Criminal Law &
Procedure > Counsel > Effective
Assistance of Counse! > Trials

HN72[&] Effective Assistance of Counsel,
Tests for Ineffective Assistance of Counsel

To prevail on a claim of ineffective assistance
of counsel, a defendant also must show that
counsel's deficiency resulted in prejudice,
which, in the circumstances of counsel's failure
to object to an error at trial, is essentially the
same as the substantial risk standard an
appellate court applies to unpreserved errors.

Criminal Law &
Procedure > Trials > Motions for Acquittal

Fvidence > Burdens of Proof > Allocation

Criminal Law &
Procedure > Trials > Burdens of
Proof > Prosecution

Criminal Law & Procedure > ... > Weapons
Offenses > Possession of
Weapons > Unregistered Firearm

HN13l&] Trials, Motions for Acquittal

The Supreme Judicial Court has ruled that the
Commonweaith bears the burden of proving
that a defendant lacks a license for firearms
and ammunition, and that a judge must instruct
jurors as to this burden. The court clarified that
the appropriate remedy for failing to properly
instruct the jury on this issue is a new trial, as
opposed to a judgment of acquittal.

Headnotes/Summary

Headnotes

MASSACHUSETTS OFFICIAL REPORTS
HEADNOTES

Homicide > Firearms > Evidence > Firearm >
Fingerprints > Expert

opinion > Witness > Expert > Constitutional
Law > Search and seizure > Search and
Seizure > Emergency > Warrant > Practice,
Criminal > Instructions to jury > Motion to
suppress

A Superior Court judge propertly denied a
criminal defendant's pretrial motion to
suppress evidence obtained from the victim's
home, where the police's warrantless entry into
the home was justified under the emergency
aid doctrine, in that the facts known by the
police at the time established an objectively
reasonable basis for them to believe that the
victim was in his house and in need of
emergency assistance; and where there was
no dispute that the police acted reasonably
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under the circumstances following their entry
into the house. [626-629]

At a criminal trial, certain unobjected-to
statements by the Commonwealth's fingerprint
expert witness that, considered in isolation,
could be interpreted as overstating the
accuracy of forensic fingerprint science, did
not give rise to a substantial risk of a
miscarriage of justice, where the witness did
not describe his methodology as infallible and
properly framed his findings as an opinion,
where the judge instructed the jury that they
were not bound to accept the statements; and
where, given the strength of the evidence
linking the defendant to the crime, there was
no uncertainty that the defendant's guilt had
been fairly adjudicated. [630-631]

This court vacated the defendant’'s convictions
of unlawful possession of a firearm and
uniawful possession of ammunition, where the
defendant was entitled to a new rule
announced while his appeal was pending
requiring that the Commonwealth prove the
absence of licensure as an essential element
of the offenses. [631-632]

Counsel: Joanne T. Petito for the defendant.

Paul B. Linn, Assistant District Attorney, for the
Commonwealth.

Judges: Present: MILKEY, HODGENS, & TOONE,
JJ.

Opinion by: TOONE

Opinion

[*635] TooNE, J. Because the victim, Mark
Regan, Sr., never missed work, his coworkers
were alarmed when he did not show up one
[*624] morning. Calls to his phone went
unanswered, and snow and ice on his car went

uncleared. After family and neighbors raised
additional concerns about his age and health,
police officers entered his house through a
second-floor window and found his
bloodstained body on the floor. They also
encountered the defendant, the victim's son,
who shares his name. After obtaining a
warrant, the officers searched the house and
found a loaded revolver with latent fingerprints
that, according to the Commonweailth's expert,
matched those of the defendant.

A Superior Court jury found the defendant
guiity of murder in the second degree, unlawiul
possession [***2] of a firearm, and unlawful
possession of ammunition. On appeal, the
defendant argues that (1) the motion judge
erred by denying his motion to suppress the
evidence obtained from the home because the
officers' warrantless entry violated the Fourth
Amendment fo the United Stafes Constitution
and arl. 14 of the Massachusetls Declaration
of Rights, (2) the trial judge erred by allowing
certain unobjected-to testimony by the
Commonwealth's fingerprint expert, and (3) the
Commonwealth did not meet its burden of
proof for the unlicensed firearm and
ammunition charges.

On the first issue, we conclude that the officers
had an objectively reasonable basis to believe
that the victim was in his house and in need of
emergency assistance. HA1[¥] Although the
police may no longer rely on the community
caretaking doctrine as a standalone
justification to enter a home without a warrant,
see Caniglia v. Strom, 593 U .S, 194, 196, 141
S, Ct 1596, 209 L Ed 2d 804 (2621), the
emergency aid doctrine remains a valid
exception to the warrant requirement. On the
second issue, we conclude that while certain
statements by the expert may have overstated
the accuracy of fingerprint comparisons, they
did not resuit in a substantial risk of a
miscarriage of justice. Accordingly, we affirm
the defendant's conviction of murder. On the
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third issue, we vacate the defendant's firearm
and ammunition [***3] convictions pursuant to
the Supreme Judicial Court's decisions in
Commonwealth v. Guardado, 491 Mass, 666,
206 N.E.3d 512 (2023) (Guardado [}, and
Commonwealth v. Guardado, 493 Mass. 1.
220 NE 3d 102 (2023) {Guardado l), cert.
denied, U.S. Supreme Ct., No. 23-886 (June
24, 2024).

Background. We first summarize the facts
found by the motion judge in her memorandum
of decision denying the defendant's motion to
suppress. The victim worked at FedkEx in
Needham and never missed work or failed to
answer his cell phone. After he did not arrive
for his morning shift on March 12, 2014,
coworkers [*625] called him repeatedly, but
there was no answer. After the victim failed to
arrive for his afternoon shift, his supervisor
called 911. He informed the police that the
victim was sixty-six years old and his absence
was “out of character,” expressed concern that
the victim might be il although he was not
aware of specific medical problems, and asked
them to perform a wellness check.

[**636] On the morning of March 14, Boston
police Officer Stephen Parenteau received a
radio call asking him to conduct a wellness
check at the victim's home after an off-duty
officer, whose brother was another of the
victim's colleagues, raised concerns about his
absence and unspecified medical issues. Two
other police officers were outside the victim's
house when Parenteau arrived. One neighbor
told the officers that he [***4] had not seen the
victim in a couple of days. Another neighbor
reported that over the past few nights she had
not seen lights or other signs of activity in the
house. The officers knocked and rang the
doorbell but received no answer. Inspecting
the perimeter of the house, they did not see
any uniocked or damaged doors, but there
was a pile of mail between the storm and main
front doors. The victim's car was parked in

front of the house and covered with snow and
ice from a storm that had ended the morning
before.

The victim's brother arrived around 8:30 AM.
The brother was concerned about the victim's
health, but did not recall whether he discussed
those concerns with the officers outside the
house. The brother urged the officers to enter
the home, but he did not have a key. The
officers waited until their patrol supervisor
authorized them to enter, and then used a
ladder on the side of the house to enter
through an unlocked second-floor window.
They saw the victim’'s body in the hall, partially
wrapped in a bed sheet, with bloodstains on
his body and the floor. After they called for
emergency medical services, the defendant
appeared. Wearing a T-shirt and underwear,
he identified  himself [**5] as the
homeowner's son and said he had been in the
attic because he was frightened. The officers
took the defendant to police headquarters and
sealed the scene until a search warrant was
approved.

At trial, evidence was presented that only two
of the four bedrooms appeared to be lived in,
and in one of those bedrooms the police found
live .22 caliber cartridges, spent .38 caliber
cartridge casings, and papers showing the
defendant's name. They also found a .38
caliber Charter Arms revolver hidden in the
insulation under the floorboards of the attic. A
ballistics expert testified that a bullet fired from
the revolver matched the projec- [*626] tiles
recovered from the victim's body. A police
criminologist  testified that three Iatent
fingerprints were found on the revolver and
two of them matched the defendant's
fingerprints.

[ HM2[%] Discussion. 1. Motion to suppress.
Reviewing a ruling on a motion to suppress
evidence, we accept the motion judge's
findings of fact absent clear error and defer to
her assessment of the credibility of the
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testimony taken at the evidentiary hearing.
See Commonwealth v. Scott, 440 Mass. 642,
646, 801 N.E.2d 233 (2004). We review de
novo the application of constitutional principles
to the facts as found. See Commonweaith v.
Mercado, 422 Mass. 367, 368, 663 N.E 2d 243

(1996).

In denying the defendant's [***6] motion to
suppress, the judge concluded that the entry
“was justified pursuant to the responsibility
police have as community caretakers and the
emergency aid doctrine.” HA3[%] Two years
later, the United States Supreme Court held
that the police's exercise of their duties as
community caretakers is not sufficient to
excuse the Fourth Amendment's warrant
requirements for entry into a home. Caniglia,
593 U.S. at 196. In Caniglia, the petitioner got
a handgun, put it on the table, and asked his
wife to “shoot [him] now and get it over with.”
id. The next morning, the wife asked the police
to conduct a welfare check on her husband. /d.
Officers encountered him on the porch, and he
agreed to be [**637] transported to a hospital
for a psychiatric evaluation on the condition
that the officers not confiscate his firearms. /d.
al _196-197. After the ambulance left, the
officers entered his home and seized the
firearms. /d._at 197. The Court ruled that the
decision to remove the petitioner and the
firearms from the premises was not justified by
a community caretaking exception to the
warrant requirement. [d._af 797-198. Although
it had in an earlier case sustained the
warrantless search of an automobile in police
custody for a firearm, see C(ady v
Dombrowski, 413 U.S. 433 441, 93 S CL
2523 37 L. Ed. 2d 706 (1973), the Court
explained that there is a “constitutional [**7]
difference” between vehicles and homes, and
while officers are frequently called on to
perform noncriminal community caretaking
functions on public highways, the recognition
of those tasks is “not an open-ended license to
perform them anywhere.” Caniglia, supra_at

799.

HN4[¥] Because “the Massachuseits
Constitution may not provide less protection to
defendants than the Federal Constitution,”
Commonwealth v. Dedesus, 489 Mass. 292,
206, 182 N.E 3d 280 (2022), the community
caretaking doctrine is insufficient after Canig/ia
to justify a warrantless entry into a home under
gither the Fourth Amendment or art. 14 of the
Massachuseifs Declaration _of Rights. See
[*627] Gaflagher v. South Shore Hosp., Ine.,
101 Mass. App._ Ct_807, 823 197 N.E. 3d 885
& n.28 (2022}. We therefore consider whether
the other ground cited by the judge, the
emergency aid doctrine, justified the officers’
entry into the victim's house.’

HNS[¥F] Under the emergency aid doctrine, the
police “may enter a home without a warrant to
render emergency assistance to an injured
occupant or to protect an occupant from
imminent injury.” Commonwealth v. Townsend,
453 Mass. 413, 425902 N.E. 2d 388 {2009),
quoting Brigham City v. Stuart, 547 U.5. 398,
403 126 S. Ot 1943 164 L. Ed. 2d 650
(2006). Because the ultimate touchstone of the
Fourth  Amendment and art. 14 is
reasonableness, the warrant requirement is
subject to certain exceptions, and the
emergency aid exception allows for
warrantless entry in  “an exigency or
emergency” when there is a “need to protect or
preserve life or avoid serious injury.”
Townsend, supra, quoting Commonwealth v.
Knowles, 451 Mass. 81, 96, 883 N.E.2d 941

(2008},

The emergency aid exception to the warrant
requirement [***8] remains valid  after
Caniglia. HN8[#] In Caniglia, 593 U.S. at 198,

We assume without deciding that the defendant had a
reasonable expectation of privacy in the victim's house. See
Dedesys, 489 Mass. af 296. The issue was not raised at the
hearing, and there was evidence that the defendant slept at
the house several times per week.
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quoting Kentucky v. King, 563 U.S. 452, 460,
131 S. Gt 7849 179 L. Ed. 2d 865 (2011), the
Supreme Court noted that it had earlier held
that “law enforcement officers may enter
private property without a warrant when certain
exigent circumstances exist, including the
need to ‘render emergency assistance to an
injured occupant or to protect an occupant
from imminent injury.” Concurring opinions by
Chief Justice Roberts and Justice Kavanaugh
confirmed that this exception survived the
Court's new ruling.2 Accordingly, [**638]
courts in other jurisdictions have continued to
apply the emergency aid exception after
Caniglia. See, e.9., State v. Samuolis, 344
Conpn. 200, 217-218,_ 278 A.3d 1027 (2022),

reasonable under the circumstances” [**9]
(citation omitted). Duncan, supra. Under the
first requirement, “[rleasonableness must be
‘evaluated in relation to the scene as it could
appear to the officers at the time, not as it may
seem {0 a scholar after the event with the
benefit of leisured retrospective analysis.”
Townsend, 453 Mass. at 425-426, quoting
Commonwealth v. Young, 382 Mags, 448, 456,
416 N.E.2d 944 (1987} For there to be
reasonable grounds to believe that an
emergency exists, “[tihe injury sought to be
avoided must be immediate and serious, and
the mere existence of a potentially harmful
circumstance is not sufficient.” Conmenwealih
v. Kirschner, 67 Mass. App. Ct. 836, 841-842,

and cases cited therein; Sfate v. Abu Youm,

859 N.E.2d 433 (2006}, On the other hand,

988 N.W.2d 713, 720 {lowa 2023).

HNTI¥] Unlike the community caretaking

exception, the emergency aid exception
applies only when there are exigent
circumstances or [*628] an emergency.

Because the purpose of police entry is not to
investigate criminal activity, a showing of
probable cause is not necessary to invoke the
exception. See Commonwealth v. Duncan,

officers do not need “ironclad proof of ‘a likely
serious, life-threatening’ injury” to invoke the
exception. Commonwealth v. Entwistle, 463
Mass. 205, 214, 973 N.E.2d 115 (2012}, cert.
denied, 568 U.S. 1129, 133 S. Ct. 945, 184 L.
Ed. 2d 736 (2013), quoting Michigan v._Fisher,
558 ()5, 45 49, 130 5. Ct 546, 175 1. Ed. 2d

410 (2009).

HNB[F] Even though performing wellness

467 Mass. 746, 750 7 N.E.3d 468, cert.
denied, 574 U.S. 891, 135 S. Ct. 224, 190 L.
Ed. 2d 170 (2014); Commonwealth V.
Raspberry, 93 Mass. App. Ct. 633, _637-638,
107 N.E.3d 1195 & n 8 (2018). Instead, the
warrantiess entry must satisfy “two strict
requirements.” [d.af 638, quoting Dungan.
sypra. “First, there must be objectively
reasonable grounds to believe that an
emergency exists. ... Second, the conduct of
the police following the entry must be

2See Caniglia, 593 U S, at 200 (Roberts, C.J., concurring) (*A
warrant to enter a home is not required, we explained, when
there is a ‘need to assist persons who are seriously injured or
threatened with such injury.’ ... Nothing in today's opinion is fo
the contrary, and | join it on that basis” [citations omitted]); id.
at_204 (Kavanaugh, J., concurring) ('{Tlhe Courl's decision
does not prevent police officers from taking reasonable steps
to assist those who are inside a home and in need of aid").

checks on vulnerable members of the
community is among police officers’ most
important duties, the mere fact that a
concemed friend, family member, or neighbor
has requested a wellness check does not
automatically justify warrantless entry into a
home.? Instead, the facts known by the police
at the time must establish an objectively
reasonable basis to believe that entering a
home is warranted to address an emergency.
Here, the facts established an objectively
reasonable basis for the officers to

[l

3HWYF ] In particular, as this court discussed in Gallagher
101 Mass. App. Ct af 818-822 State law and reguiations
establish detailed "procedures for addressing emergency care
for an elder at risk of abuse or neglect, with substantial due
process protections and protection from unwarranted entry
and treatment without consent.”
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believe [***10] that the victim was in his house
and in need of emergency assistance. His
failure to show up at work or answer his cell
phone was so unusual that the police received
two separate requests to conduct a weliness
check at his [*629] house.* The police were
informed that [**639] the victim was sixty-six
years old and had certain, unspecified medical
issues. As officers conducted their second
wellness check outside the house, they were
approached by the victim's brother, who urged
the officers to enter the house, as well as by
two of the victim's neighbors, who reported
that they had not seen the victim or any
indication of his normal activity at the house for
days. The officers knocked and rang the
doorbell and received no answer. Mail had
accumulated inside the victim's door, and his
car had not been moved for two nights.
Considering these facts in their totality, we
conclude that it was objectively reasonable for
officers to believe that the victim was in his
home and faced an immediate and serious risk
to his heaith and safety. See, e.g., Entwisile
463 Mass. at 216 (“although it could not
reasonably be foreseen precisely what had
happened to the missing family, there was a
reasonable basis to believe that something
unfortunate [***11] might have happened that
rendered the defendant's wife unable fo
communicate with her mother and friends”);
Townsend, 453 Mass. at 426 (victim's failure to
attend visit with her children, “which previously
had never occurred,” and other factors
established reasonable basis to believe she
needed aid).

4 Although the police were initially made aware of the victim's
absence two days before they entered the house, that delay
does not indicate a lack of emergency where additional facts
emerged that changed their analysis. Townsend, 453 Mass, af
427 (“The fact that the officers let some time pass ... does not
automatically negate application of the emergency exception”).
Rather, the facts show that the police acted reasonably by
taking appropriate steps based on information they gathered
over time.

As for the second requirement, there is no
dispute that the police acted reasonably under
the circumstances following their enfry into the
house. After officers asked the defendant to
dress and transported him away, they “froze’
or secured the house so that no one could
enter while they sought a search warrant, and
they reentered the house only after a warrant
was issued.

Because the officers' entry into the victim's
house satisfied the requirements for
application of the emergency aid doctrine, we
affirm the judge's decision denying the motion
to suppress.®

[#] [*630] 2. Fingerprint expert testimony. At
trial, the police criminologist testified that he
recovered three latent fingerprints on the
Charter Arms .38 caliber revolver that officers
found hidden in the attic, and he opined that
two of those fingerprints matched the
defendant's thumb and index finger. He further
testified that “[flingerprints are unigue and
persistent, [***12] meaning they are unique
that no two individuals have ever been found
to have the same fingerprints,” and after the
prosecutor asked whether he had “ever made
an erroneous identification,” he responded “[tjo
my knowledge, no.” The defendant argues that
these latter statements were improper
because they suggested that fingerprint
identification evidence is infallible. Because
the defendant did not object to either
statement, our review is limited to determining
whether there was error and, if so, whether the
error created a substantial risk of a
miscarriage of justice. See Commonweaith v,
Acevedo, 446 Mass. 435450, 845 N.E 2d 274

[2006).

5Because we conclude that the entry was constitutionally
authorized, we need not address the defendant's argument
that all “fruits” of the eniry and subsequent search of the
victim's house {including after the warrant was issued) should
have been excluded at trial. See Wong Sun v. United States,
371 U.S 471 487-488, 835, Ct 407, 9L, Ld. 2d 447 {1863}




Page 11 of 12

Commonwealth v. Regan, 104 Mass. App. Ct. 623

HNT0[¥] “Testimony to the effect that a latent
print matches, or is ‘individualized’ to, a known
print, if it is to be offered, should be presented
as an opinion, not a fact, and opinions
expressing absolute certainty [*640] about,
or the infallibility of, an ‘individualization’ of a
print should be avoided.” Commonwealth v.

the accuracy of forensic fingerprint science.
See Commonwealth v. Wadlington, 467 Mass.
192 208 4 N.E 3d 296 (2014} (error for
prosecutor to elicit testimony that latent print
analysis is error-free  when conducted
properly), Conwmonwealth v. Joyner. 467
Mass. 176, 184 n. 11, 4 N.E3d 282 (2014)

Gambora, 457 Mass. 715 728 n. 22 933
N.E 2d 50 (2010). Fingerprint expert witnesses
“must clearly frame their findings in the form of
an opinion to avoid improper testimony.”
Commonwealth v. Fulgiam, 477 Mass. 20, 44,
73 N.E.3d 798, cert. denied, 583 U.S. 8923
(2017).8 Here, the trial judge intervened to
ensure that the Commonwealth's witness
adhered to these requirements. At one point,
the judge asked the witness to confirm that he
formed an “opinion’ [***13] on identification,
and then directed the prosecutor to avoid
testimony about the verification step of the
latent print analysis because it was “a
backdoor way of bootstrapping opinions.” See
Commonwealth v. Honsch, 483 {lass. 436,
451 226 N.E.3d 287 (2024), quoting Fulgiam
supra_at _[*6311 46 (urging judges to "use
caution in allowing testimony regarding the
verification step” in fingerprint analysis).

Notwithstanding the judge's careful
supervision, we acknowledge that, considered
in isolation, the unobjected-to statements by
the witness might be interpreted as overstating

& After this case was tried, the Supreme Judicial Court clarified
the mechanics of fingerprint testimony. M{?} “[Aln expert
testifying to a fingerprint match must state expressly that the
match constitutes the expert's opinion based on the expert's
aducation, training, and experience.” Commonwealth v.
Roberison, 489 Mass. 226, 238, 181 N.E.3d 1085 cert
denied, 7143 S. Ct. 498, 214 L. Ed. 2d 284 (2022). }f the expert
does not so testify, “the prosecutor must elicit this clarification
even if the defendant does not object” by, for instance,
clarifying that “a subjective opinion is being sought” and then
asking “whether the witness has an opinion to a reasonable
degree of fingerprint analysis certainty.” /d_af 238-239, citing
Commonwealth v. Pviou Heang, 458 Mass 827, 848 942
ME2d 927 (2011). See Mass. G _Evid. § 702 Note
(llustrations, Fingerprints) (2023).

(“the primary guestion about the accuracy and
reliability of fingerprint identification involves
not the uniqueness of different fingerprints but
an examiner's ability reliably to discern such
differences’). Nevertheless, in the context of
the witness's over-all testimony, the
statements did not give rise to a substantial
risk of a miscarriage of justice. See
Commonwealth v. Armstrong, 482 Mass. 341,
353-358, 211 NE3d 622  (2023);
Commonwealth v. Bonnelt, 472 Mass. 827,
831 n.5 (2015), S.C.. 482 Mass, 838 (2019).
The witness did not describe his methodology
as infallible, and (with the judge's guidance) he
properly framed his findings as an opinion,
which reduced the risk that either [***14]
statement misled the jury. The judge also
instructed the jury that they should evaluate
the testimony of expert witnesses like any
other witness and were not bound to accept
any expert's testimony or opinions. Particularly
when we consider the strength of the
Commonwealth's  evidence linking the
defendant to the crime, separate from the
fingerprint expert's testimony, we are not left
with any “uncertainty that the defendant's guilt
has been fairly adjudicated” (citation omitted).
Commonwealth v, Azar, 435 Mass. 675, 687
(2002), S.C., 444 Mass. 72 {2005)."

7 The defendant's argument fares no better when reframed as
a challenge to his ftrial counsel's failure to object to the
fingerprint expert's statements at triak. ﬁ&_ﬁ?{n’?] “To prevail on
a claim of ineffective assistance of counsel, ... a defendant
also must show that counsel's deficiency resulted in prejudice,
which, in the circumstances of counsel's failure to object to an
error at trial, is essentially the same as the substantial risk
standard we apply to unpreserved etrors’ (citation omitted).
Commonwealth v. LaChance, 469 Mass. 854, 858 17 N.E. 3d
1101 (2014), cert. denied, 577 U.S. 922, 136 8. Ct. 317, 193
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[¥] [*641] 3. Convictions of unlawful

possession of a firearm and ammunition. So ordered.
Lastly, the defendant argues that his
convictions of unlawful possession of a firearm
and ammunition must be reversed [*632] due
to the Supreme Judiciai Court's decisions in
Guardado | and Guardado II. We agree.

End of Document

HN13[¥] Foliowing the Supreme Court's
decision in New York State Rifle & Fistol
Ass'n, Inc. v. Bruen 597 US. 1. 142 S CtL
2111, 213 L. Ed. 2d 387 (2022}, the Supreme
Judicial Court ruled in Guardado [, 491 Mass.
at 690-693, that the Commonwealth bears the
burden of proving that a defendant lacks a
license for firearms and ammunition, and that
a judge must instruct jurors as to this burden.
In Guardado lf. 493 Mass. at 6-8, the court
clarified that the appropriate remedy for failing
to properly instruct the jury on this issue is a
new ftrial, as opposed to a judgment of
acquittal. These decisions [***15] apply to this
case because the defendant's appeal was
pending when they were published. Guardado
I supra at 694.

The Commonwealth concedes that it did not
present evidence at trial that the defendant
lacked a license for the firearm or the
ammunition. Additionally, the judge, lacking
the benefit of Bruen, Guardado |, or Guardado
{1, did not instruct the jury that nonlicensure is
an essential element of the charges. We
therefore vacate the defendant's convictions of
unlawful possession of a firearm and
ammunition and set aside those verdicts. The
Commonwealth may retry the defendant on
the firearm and ammunition charges if it so
chooses. We affirm the defendant's conviction
of murder in the second degree.

L. Ed. 2d 227 (2018), citing Azar, 435 lMass. at 686-687,
Because no substantial risk of a miscarriage of justice resulted
from the expert's testimony, there is no basis for an ineffective
assistance claim based on counsel's failure to object to that
testimony. See Commeonwealth v_Curlis, 417 Mass. 619, (24
n.d 632 NE 2d 821 {1894) Commonwealth v. Farnsworth, 76
Iass. App. Ct. 87, 100, 920 N.E 2d 45 (2010).
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Scheduled

Not Held
Canceled

Held as
Scheduled

Mot Held

Held as
Scheduled

Held as
Scheduted

Held as
Scheduled

Held as
Scheduled

Nat Held

Held as
Scheduied

Held as
Scheduled

Mot Held

Held as
Scheduled

Held as
Scheduled

Canceled
Cancaled

Held as
Scheduled

Caneceled

Held as
Scheduted

Held as
Scheduled

Canceled
Canceled

Held as
Scheduled

Held as
Scheduled

Canceied
Mot Held

tHeld as
Scheduled

Held as
Scheduled

hﬂps:/fwww.masscourts.org!eservicesf?x=q‘{giaWast‘l--quPFnYMCC-BequcA-BCthPrUggAtLMquTqusjAOSLquHDeOUnAKXaIfESYF suadmi. ..
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Date Session Location Tvpe Event Judge Result :
05/22/2019 09:00 Criminal 6 Jury Trial lL.ocke, Hon. Held as

AM Jeffrey A Scheduled
05/23/2019 09:00  Criminal & Jury Trial Locke, Hon. Held as

AM Jeffrey A Scheduted
05/24/2019 09:00 Criminal 6 Jury Trial Locke, Hon, reld as

AM Jeffrey A Scheduled
05/28/2019 09:0¢ Criminal 6 Jury Trial Locke, Hon. Held as

AM Jeffrey A Scheduled
05/29/2019 02:00 Criminal 6 Jury Trial Locke, Hon. Held as

A Jeffrey A Schedutad
05/30/2018 09:00  Criminal & Jury Trial Locke, Hon. Held as :
AM Jeffrey A Scheduled g
05/31/2019 02:00  Criminal 6 Jury Trial l.ocke, Hon. Held as

AM Jeffrey A Scheduled
06/03/2019 09:00  Criminal 6 Jury Trial Locke, Hon. Held as

AM JeHrey A Scheduled
06/04/2019 09:00 Criminal & Juyy Trial Locke, Hon. Canceled

AM Jeffrey A

08/06/2019 09:00 Criminal & Hearing for Sentence imposition { pcke, Hon. Held as

AM Jeffrey A scheduted
TiCKIGrS PR, SIRRNTION PRy . e o AN LTS PR . N e
Tickler Start Date Due Date Days Dug Completed Date

Conversion Attorney Mismalch 056/15/2014 09/26/2015 1

Conversion Attorney Mismatch 05/15/2614 05/26/2015 1

Do_t_:ket Info_rm_a_tion .

Bocket {ocket Taxt File image

Date Ref Avail.
Nbr.
05/15/2014  Indictment returned 1 @
05/15/2014 MOTION by Commonweaith for arrest warrant to issug; filed & allowed. 2 Image | 4
Hopkins, J.
05/15i2014 Warrant on indictment issued
05/15/2014 Warrant was entered onte the Warrant Management System 5/15/2014 P
]

05/15/2014 Order of notice of finding of murder indictrment
05/15/2014 Notice & copy of indictment sent to Chief Justice & Atty General

D5/15/2014 Motice & copy of indiciment & entry an docket faxed to Sheniff;
verifcation in file. {returned w/service)

07/08/2014 Defendant brought into court. The order of Nolive with Return of
seivice endorsed thereon was receivad from the Sheriff and filed.
Warrant ordered recalled.

07/08/2014 Warrant canceled on the Warrani Management System 7/8/2014

07/08/2014 Commitiee for Public Counsel Services appointed, pursuant o Rule 53,
Adty. L. Travayiakis. |

07/08/2014 Deft arraigned before Court

07/08/2014 indictment read as io Offense #001.

07/08/2014 Deft waives reading of indictments #002 ans #003.
07/08/2014 RE Offense 1:Plea of not guilty

07/08/2014 RE Offense 2:Plea of not guilty

07/08/2014 RE Offense 3:Plea of not guilty

hitps://www.masscouris.org/eservices/?x=gYgialWaxWs1 -—reqPFnYMCC-BequctlBCthrUggAtLMquTqus}AOSLquHDeOUnAKXaIfEBYFsua4mE, . 628
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07/08/2014

07/08/2014

07/08/2014
07/08/2014
07/08/2014
07/08/2014
07/08/2014
07/08/2014

08/2112014

08/21/2014

08/2412014
08/21/2014

08/21/2014
08/21/2014

08/02/2014

09/02/2014

09/02/2014

08/18/2014

09/18/2014

09/18/2014

08/18/2014

00/18/2014

10/20/2014
1072472014
10/21/2014
10/21/2014
102172014

12/08/2014

12/09/2014

12/08/2014

120872014

Dochet Text

Bail: Defendant held on a Mittirus without bail without prejudice.
Mittimus Issued.

Continted o 8/21/2014 for hearing Re: Counsel by agreement in Rm.
Q06 at 2pm.

Commanwealth files Notice of Discovery.

Deft files Motion 1o Compet Withesses Names and Contact information.
Deft files Motion to preserve and produce mandatory Discovery.
MOTION (P#5) allowed by agreemaent,

Deft files Motion for funds for Investigator with Affidavit.

MOTION (P#6) allowed up to $3,500.00 at CPCS raies. Wilson, MAG - D.
Fredetts, ADA - L. Travayiakis, Atty - JAVS

Defendant brought into coust, Hearing re counsel held before Connors,
J

Deit files Counsel for the deft's Motion to withdraw with affidavit
in support thereof

MOTION (P#7) allowed as stated on the record, Connors. J.

Case continued untij 8/26/2014 by agreement for further hearing re
counsel(806, 2pm, Jail List}.

Rule 36 waived as stated on the record, Connaors, J[

MAC to issue to CPCS re appointment of counsel. Connors, J. - D.
Fredette, ADA. - .. Travayiakis, Atty. - P. Pietrilla, C.R.

Defendant brought into court, hearing re counsel held before Connars,
J

Appearance of Deft's Atty: Kevin M Mitchell (NAC on File)

Case continued until 9/18/2014 by agreemant for siatus re Discovery
and setling of fracking order{906, Zpm, Jail List). Connors, J. - D.
Fredette, ADA. - K. Miichall, Atty. - P. Pietrella, C.R.

Dafendant brought into cowrt. Motion re discovery and setting of
fracking order held before Connars, J

Case continued until 10/21/2014 by agreement for status re discovery
and selting tracking order(808, 2pm, jail list).

Deft's Motion for funds to hire a ballistician Filed and Aflowed.
Connors, J.

Deft's Motion for fingerprint expert wiltness funds Filed and Allowed.
Connors, J

Deft's Mation for funds to hire a private investigator Fited and
Allowed. Connors, J. - D. Fredetle, ADA. - K. Mitchell, Alty. - JAVS.

Commonweaiih files Notice of Discovery il

Defendant brought into court

Deft files Ex Parte motion for funds for a forensic psychiatrist
MOTION (P#12) allowed subject to CPCS3 approval

Case continued until 12/8/2014 by agreement for filing and tracking
order{806, Zpm, jail list). Lacke, RAJ. - D. Fredette/K. Gasso, ADA.
- K. Mitchell, Atly. - N. McCann, C.R.

Defendant brought into court, Hearing held before Locke, RAJ

Dett files Affidavit in support of Motion for examination pursuant {0
MGL Ch123 Sec15{A)R) regarding compelency to stand trial{Sealed)

Defi files Motion for examination pursuant to MGL Ch123 Sec15(a){b)
regarding competency io stand irlal

After hearing, deft's motion P#15 allowed and case is continued for
clinic evaluation on 12/16/14{P#14 is sealed)

[ T~ S A

10

14

12

13

14

15

Image
Avail.

https:l."www.masscourts.org!eservicesi?x2quiaWast1--quPFnYMCC-BeNqRMBCEhPrUggAtLMquTqEHsjAOSLE!quDeOUnAKXaleSYFsuatlmE. .
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Docket Docket Text ) ile Vﬁfnage
Date Ref Awvail

12/08/2044 Case continued until 12/16/2014 by agreement for status re
competency. Locke, RAJ. - D. Fredetie, ADA. - K. Mitchell, Atty. - P.
Pietrella, C.R.

12/16/2014 Defendant brought into court. Deft examined by Dr. Miner, Court
clinician pursuant to 15(a}

12/16/2014  After hearing, Court orders deft committed to Bridgewater Siate
Hospital under 15(b) for 20 days(crder issued expires on 1/5/15}

12/16/2014 Case continued until 1/5/2015 for status re competency{906, 2pm, habe
issued.

12/16/2014 Evaluation of competenca 1o stand triat pursuant o MGL Ch123 16
Becis(a) by Dr. Jeffray Miner of the court clinic filed(Specal file).
Locke, RAJ. - D, Fredetta, ADA. - K. Mitchell, Atty. - P. Pietreila,

CR.
12/22/2314  Commonweaith files Notice of Discovery IV 17
12/30/2014 Request for an extension of commitment of a Defendant for observation 18

under section 15(b) general laws Ch123 received via fax from
Bridgewater State Hospital. Note: BSH requesling an extension until
172316

01/05/2015 Defendant not present. Event not held. Paper #18 allowed by Locke,
RAJ. Order of Commitment imposed o Bridgewater State Hospital on
12/16/2014 extended to 1/23/2015.

01/05/2015  Conltinued by order of the court to 1/23/2015 at Sam in 906 for status
ra: competency. Habe to BSH {copy in file). (Notice sent to parties)

01/14/2045 Endorsement on Motion 1o defendant's motion to withdraw “after further hearing prior ruling of 10/28/2015
Vacated. Motion is now Denied without prejudice. Locke, J, (#24.0): DENIED

01/23/2015 Defendant not in Court, Event not held due fo Court training
conference. Parties to contact Session Clerk with respect to next i
event date.

01/30/2015 FEvaluation of competence to stand trial pursuant to MGL Ch123 19
Sec15(b) by Lara Guzman-Hosta Psy.D. (Specal filed).

02/05/2015 Defendant not present, status conference held before Locke, RAJ

02/05/2015 Case continued until 2/17/2015 by agreemen for status re: ;
Competency(906, 2pm, Jail List at Souza). 2

02/05/2015 Note: Court allows counsel to receive copy of P#13(Report of Dr
Guzman Hosta){Copy sent to Atty Kevin Mitchell), Locke, RAJ. - D.
Fredette, ADA. - K. Mitchell, Atly. - W. King, C.R.

02/17i2015 Defendant brought into court, Status conference held before Locke, RAJ

D2/117/2015  Attorney, Kevin M Mitchell's MOTION to withdraw as appointed counsel 20
of record for Mark Tomas Regan with affidavit in support thereof filed

02/17/2015 MOTION {P#20) allowed (Jeffrey A. Locke, Regional Administrative
Justice).

02/17/2015 Continusd to 3/2/2015 by agreement for hearing re counsei{806, 2pm,
Jail list @ Souza). Locke, RAJ. - C. Camphbell for D. Fredetie. - L.
Mitchell, Atty. - N. King, C.R.

03/02/2015 Defendant brought inte courl. Hearing re counsel held before Locke,
RAJ

03/02/2015 Attoraey, Kevin M Mitchel's MOTION to withdraw afiowed after
hearing, Locke, RAJ. Note: CPCS to appoint counsel, notice previousty
given

03/02/2015 Continued i 3/31/2015 by agreement re status conference

03/02/2045 Rule 36 tolled as stated on the record. Locke, RAJ. D. Fredetie, ADA,
-~ A, Jeruchim/S. Raybumn, Atly. - N. King, CR.

03/31/2015 Defendant not present, Present in Lock-up. Event not held due to Afty

being on trial

03/31/2015 Continued to 4/16/2015 by agreement re trial assignment. Jail list. E
Paties notified. Locke, RAJ. - M. 1.ea for D. Fredstte, ADA. - N. :
King, CR.

hiips:iwww, masscourts.orgleservices/?x=gYgiaWaxWs1 --quPFnYMCC-BequMSCihPrUggAti_MoEqTqusjAOSLquHDeDUnAKXaEfESYFsuaelmE. .. 828
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04/16/2015

04116/2015
04/16/2015

04/16/2015

04/16/2015

04/18/2015

06/16/2015

07/1412015

07/114/2015

07/2772015
08/04/2015
08/04/2015

09/26/2015

09/29/2015

10/28/2015

10/28/2015

10/29/2015

10/28/2016

10/28/2015

11/10/2018

1110/2015
11/10/2015

htips:fiwww.masscourts.orgleservices/?x=qYgiaWaxWs1 ~r8PFriYMCC-3eNghked8ChPrUggAtLMoBq TaiHsiACSLBgxHDeOUnAKXaltESY FsuadmE. .

Docket Text

it
= |

wl
iy

Avail.

I

=
v
=

Defendant brought into court, status conference held before Gaziano,
RAJ

Deft files Motion for funds for expert{ex parte and impounded) 21

MOTION (P#21) allowed and impounded. Gaziano, J. {Copy given in hand
{o Atty Jeruchim)

Deft files Motien for funds to ha an investigator with an affidavit 22
in suppori thereof

MOTION (P#22) allowed. Gaziano, J. {Copy given in hand fo Atty
Jeruchinmy}

Continted o 6/16/2015 by agreement re further status(906, Zpm, jail
list). Gaziano, J. - D. Fredette, ADA. - A. Jetuchiny5. Rayburn,
Atty, - C. Lavailee, CR.

Defendant brought into court, Status Conference held continued by
agreement 7/14/2015.re: Filing of Rule 17 Molions and Setting of
Trial Date. Locke, RAJ-D. Fredette, ADA-A. Jerechim, Atty-ERD

Defendant brought inlo court. Def Ex Parle Lobby confesence held
before Lauriat, J.

Continued as follows: 8-4-15 at 2:00 pm for fiing of discovery
motions in 6ih Session by agreement. 5-02-16 at 9:00 am for trial in
6th Session by agreement. Lauriat, J. - D. Fredette, ADA - S, Rayburn
and A. Jeruchim, Attys - N, King C/R.

Commonwealth files Notice of Discovery V 23
Defendant brought into court. Status hearing held before Lauriat, J.

Continued to 9/28/2015 for hearing re: mations in {Ctrm. 906 at
2:00PM), Motion to be filed out of court by 9-22-15, (Jail List).
{Peter M. Lauriat, Justice} - D. Fredette, ADA - A. Jeruchim/S.
Rayburn Attorney - N, King, Court Reporier

Warrant CKA alias created for party #1
Alias Name: Mark Tomas Regan

Event Result:

The foifowing event: Status Review scheduled for £9/29/2015 02:00 PM has baen resulted as follows:
Result: Held as Scheduled. Condinued o 10/29/15

Lauriat, J. - D. Fredette, ADA. - A. Jeruchim/S. Rayburn, Aity. - M. King, CR

Event Result: Deft brought into court. Hearing re: Counsel's Maotion to Withdraw.

The following event: Motion Hearing scheduled for 10/24/2015 02:00 PM has been resulted as follows:
Resulf; Held as Scheduled before Locke, RAJ, Case continued to 11/10/15 for status conference re:
appearance of new counsel. Locke, RAJ - D. Fredetie, ADA - A. Jeruchim, Ally - S. Rayburn, Atty - N.
King. C.R.

Attorney Vivianne Elise Jeruchim, Esg.'s motion to withdraw as counsel of record for pasty 24

with an Affidaivt in Support Thereof, filed and after hearing, allowed as endorsed. Locke, RAJ {(Note:
allowance stayed until appearance of successor counsel)

Applies To: Jeruchim, Esq., Vivianne Elise (Attorney) on behalf of Regan, Mark T {Defendant}
Affidavit of In Support of Moticr to Withdraw 25

{impounded and Sealed), filed. (SEALED) Locke, RAJ
Affidavit of Counsel 26

(Supplemental Impounded and Sealed Affidavit in Support of Motion to Withdraw), fled. {SEALED) Locke,
RAJ

QRDER: Courl orders a closed hearing be conducted re: P#25 and P#26 and the record of said hearing 27
be SEALED. Locke, RAJ. P#25 and P#26 ORDERED SEALED. Locke, RAJ

Defendant not in Court, event cancelled. Note ADA repotts that new counsel Janice Bassil unavailable
this day. Parties o coordinate wicterk in session Re: Scheduting of next event Re: Appearance of
counsel. (Ctrm 06, Defendant to be placed on Jail List at 2:00PM) Locke, RAJ - D, Fredetie, ADA (via
phone)

Commonwealth 's Notice of Discavery Vi . 28

Event Resuli:
The following event: Conference to Review Status scheduled for 11/10/2015 02:00 PM has been resulted
as follows:

fmage
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Docket
Bate

12/156/2015

12/22/2015

12/2212015
121222015
12/22/2015
12/22120156
1213172015

12/31/2015

42/31/2015

12/31/20156

12131/2015

01/14/2016

0111412015

01/14/12016

01/28/2016
01/28/2016

02/04/2018

02/16/2016

027222016

02/26/2016
02/29/2016

https:/www.masscourts.orgleservices/?x=qYgiaWaxWs1 ~r8qPFnYMCC-3eNgkea8CIhPriggAtLMoBgTaiHsjAOSLBqxHDeOUNAKXalfEBY Fsuadm. ..

Docket Text

Elle fmage
Ref Avall
Mbr.

Result: Reschaduled

Reason: Attorney an another trial

Event Result:

The following event: Conference io Review Status scheduled for 12/15/2015 02:00 PM has been resuited

as follows:

Result: Held as Scheduled. Defendant not in Court. Note: Defendant present in lock-up, Status

Conference held before Locke, RAJ

Continued to 12/22/15 by agreement hrg. re: Competency (Jail list 52A Status) 11AM Cirm 506

Court clinic notified and confirmed via telephone . Locke, RAJ - D. Fredetie, ADA - 5. Rayburn, Atly - A.

Jeruchim, Afty - J. Basil, Atty - D, Cerone, CR

Event Resuli:

The following event: Hearing an Competency scheduled for 12/22/2015 11:00 AM has baen resulied as

follows:

Resuit; Held as Scheduied

Defendant not in court, nete: Present in Lock-Up

altorney Janice Bassil files:

Continted by agreament to 1/14/2016 @ 2PM for HRG; Motion to appoint mental Health Counsel and arg

re: Rule 17 MGtion

(CTRM 906 Jail List 52A Status)

locke, J - D. Fredetie, ADA - 4. Basil, Atty (Awaiting appt. re Amicus Counsel) Dr. Lisa Rohler Court Clinic

A. Jenchim, 8. Rayburn, ATTY -M. King, CR

Defendani's  Motion of Amicus Counsel for Court Order, filed 29

General correspondence ragarding Proposed Gourt Order |, filed 30

Defendant's Motion for Competenay Examination with 2 memerandum of Law in support there of, filed ch|
Defendant's Maotion for funds for Compentency Examination, flec 32

General corespondence regarding Order of Locke, RAJ of appointment of Atty. Janice Bassil as Amicus 33
Counsel, filed
(Pariies notified with copy via slectronic email CPCS notified)

Endorsement on Metion of Amicus Counsel {parties notified via email), (#29.0). ALLOWED

Endorsement on Mation of Order Of Locke, RAJ issued
{parties notified via email), (#30.0). ALLOWED

Endorsement on Motion of Amicus Counsel for Competency Examination
(parties notified via email), (#31.0): ALLOWED

Endorsement on Molion of Amicus Counset for funds for Competency Examination
(parties notified via email), (#32.0): ALLOWED

Event Result:

The following event: Motion Hearing scheduled for 04/14/2016 02:00 PM nas been resulied as follows:
Result: Held as Scheduled Dafendant brought inte Courl, event held before Locke J

Continued by agreement ta 2/4/2015 @ 2PM re: Lampoon hearing (Ctrm 908, Jail tish)

Locke, J - D. Fredette, ADA - A, Jeruchim, Atty - S. Rayburs, and J. Bassil, Attys - N. King, CR

Endorsement on Motion to defendani's motion fo withdraw "After fusther hearing prior suling of 10/29/2015
vacated, Motion is now Denied without prejudice Locke,J, (#24.0): DENIED

Defendant s EX PARTE Motion for Order for issuance and Funds for serviceof suboenas filed andafter 34
hearing "Lampron hrg for 2/4/2016 @2Pm Locke,J

Medical Records received from Whitlier Street Health Center

Appearance entered
On this date Janice Bassil, Esq. added for Defendant Mark Tomas Regan

Broughi into court

P#34 allowed, deft objecting thersto

Court orders summons to t.Lawrence Psychiatric Center 2. Bald Pate Hospital 3. Holy Family Hospital 4.
CVS Pharmacy 5. Dr Richard Netsky. Summons to issue See P#34. Locke, J

Continued to 3-15-16 by agreement re subpaena compliance/status canference(806). Jail fist

Locke, J. - D. Fredette, ADA. - A. Jeruchim/S. Rayburn, Atty. - J. Basii, Alty

Notice and Summons (Dwyer) issued to Keeper of Records, Whiltier Sireet Health Center, Lawrence
Psychiatric Center, Baldpate Hospital, Holy Family Hospital, CVS Pharmacy and Dr. Richard Netsky o
produce privileged records by 83/02/2016 to the Clerk of the Superior Court.

Medical Records received from Baldpate Hospital
83 Baldpate Road
Georgetown, MA 01833

Medical Records received from Holy Family Hospital.

Medical Records received from fram Whitter Street Health Center, filed.
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Docket Docket Text !magé

Eile
Date Ref Avall
Nbr.

03/01/2016 Medical Records received from Dr. Richard Netsky

03/15/2016 Event Result:
The following event: Conference to Review Status scheduled for 03/15/2016 02:G0 PM has been resulted
as follows: ] B
Result; Not Held
Reason:; Transferred to another session

03/15/2016 Deft not in coust. (Appearance waived by Aty Rayburn}
Continued by agreement to 5/16/16 at 2:00PM for status Re: competence/trial assignment
(JAIL LIST @ WALPOLE}

Event Result:

The folfowing event: Conference to Review Status scheduled for 03/15/2018 02:00 PM has been resulted
as follows:

Resuit: Not Held

Reason: Join request of parties

Tochka, J

D Fradette, ADA
S Rayburn, Aily
J Bassil, ADA
FTR 713

03/18/2016 Event Resuit:
The following event: Jury Trial scheduled for 05/02/2016 09:00 AM has been resulted as follows:
Result: Canceled
Reason: By Court prior to date

03/28/2016 Medical Recards received from Holy Family Hospital

051072016 MNotin court
Continued by agreemen to 6-23-18 re trial assignment and competency reposts(906, jail list)
Continued by agreement to 5-17-16 hearing re rule 17(808, deft excused)
Gaziang, J. - D. Fredette, ADA, - S. Rayburn, Afly. - FTR

06/17/2016 Event Result:
The following event: Hearing on Dwyer Wotion scheduled for 05/17/20186 02:00 PM has been resulied as
foliows:
Result: Not Held
Reasaon: Not reached by Court

05/20/2046 Notice and Summons {Dwyer) issued to Kesper of Records, Bridgewater State Hospitat to preduce 35
privileged records by 06/17/2016 to the Clerk of the Superior Court.

05/20/2046 ORDER: Judicial order re; request for records from Bridgewater State Hospital, Gaziano, J. 36

06/02/2016 Oiher's Notice of Opposition to Defendant Mark Regan’s Motion for Order of issuance of subpoenas 37

filed (filed by Atty Daryi Glazer on behalf of the MA Depariment of Corraction}

06/06/2016 Other's Natice of Opposition (Corrected) to Defendant Mark Regan's Motion for Order of issuance of 38 :
subpoenas filed {filed by Atty Daryl Glazer on behalf of the MA Department of Correction) £

0B/08/2018 Medical Records received from received from Bridgewater State Hospital.
06/14/2016 Business Records received from MA Department of Correction. MCI Concord

06/23/2016 Event Result: :
The following event: Trial Assignment Conference scheduled for 06/23/2016 02:00 PM has been resulied -
as follows: ]
Result: Not Held
Reason: Not reached by Court

07/27/2016 General corespondence regarding Scheduling. By agreement of all pariies, matter scheduled for status
conference and Trial Assignment on 8/11/16 at 2PM (Ctrm 9086, Jail List) Note: parties confirm via email

08/11/2016 Event Resuli:
The following event: Conference to Review Siatus scheduled for 08/11/2016 02:00 P has been resulted
as follows:
Result: Held as Scheduled
Defendant brought into Court, Status hrg re: Records held before Roach RAJ. Conlinued by agreement o
8/20/16 at 2PM for further status hrg re: Records (Ctrm 808, Jail List 52A status) - Roach RAJ -
D Fredeile, ADA - FTR ctrm806 - Atty's J.Basil. A.Jeruchim and S.Rayburn

08/16/2016 ORDER: Furthur Judicial Crder of Roach RAJ issued and filed 39
The Court Roach RAJ authorizes Atty Janice Basil to receive Records receivad in the Criminal Clarks
Office on 6/8/16 (BSH Records) note: see Order of Court, Locke J, P#30 Order #6 and Records received
on 6/14/16 re: MA Dept of Cosrection MC1 Concord {see Order P#38) Records taken this day by Atty Basil
and io be refurnsd to Criminal Clerks Office upon completion of review,

hitps:ifanaw. masscourts.orgleservices/?x=qYgiaWaxWs1--r8gPFnYMGC-3eNg kedBCthPriggAtl MoBqTaiHsJAOSL8gxHDe QUNAKXafE8Y Fsuadm. .
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Docket
Date

08/17/2016

09/20/2018
09/20/20118

10/27/2016

12/13/2016

04/26/2017

01/28/2017

0211472017

0272872017

027282017

03/07/2017

(3072017

03/13/2017

03/16/2017

Bocket Text

Janice Basslil, Esg.'s Notice regarding return of Records to Clerks Office (see 8/16/16 entry) Records
received in Clerks Office and raeturned back to file.

Defendant brought into court. Hearing Re: Records Held.

Defendant’s Motion for issuance of a summons

filed and after hearing ALLOWED, Summons fo lssue. Returnable by October 4, 2018, Confinued to
10/2716 by agreement at 2:00PM Hearing Re: Stauts Re: Records. Jail List. Roach, RAJ. - D. Fredette,
ADA - J, Basil, Atty- N. King, CR

Deft brought info court. Even held before Roach, RAJ. Case continued by agreement to 12/13/2016 at
2PM for siatus conference re: Triat date/ Hrg Re: Counsel Review Motion to withdraw. CtRm 906, JAIL
LIST '

Roach Raj, D. Fredette ADA, J. Bassii for 5. Rayburn Atly, C.R.

Defendant brought info Court,
Status Hearing Re: Counsel held before Roach, RAJ
Note: Due to Disruptive behavior, Defendant was removed from the couriroom by the Court Officers (see
generally record)
-Continued by agreement fo 1/26/17 for Status Re: issues of Competency {2pm, Criminal Sessicn 6,
CtRm 906)- court orders defendant excused

Roach, RAJ - D. Fredette, ADA - V. Jeruchim, Afty - S. Rayburn, Aty - C. Sproule, CR

Deft Not in Court

Resuit: Held as Scheduled

Conlinued by agreement to 2M4/17 for Hearing re: Status in 6ih Session, Courircom 808, 2:00PM, Deft
Prasence Waived

Roach, RAJ

D Fradette, ADA
J Bassil, ATTY

v Jeruchim, ATTY
F LeRoux, CR

Report of Independent Examiner Forensic Mental Health Report of Frank DiCataldo fited
FILED UNDER SEAL

Defendani not in Court,
-Defense counsel unavailable today
.Coninued to 2/28/17, RE: Selting of Next Date (2pm, Criminal Session 6, CfRm 808)- Defendant's
presence waived
Ropach, RAJ - D. Fredetie, ADA - C. Sproul, CR

Event Result; Mo next date at this time

The foliowing event: Conference to Review Status scheduled for 02/28/2017 02:00 PM has been resuited
as follows;

Result: Held as Scheduled

Defendant not in court

Applies To: Jeruchim, Esq., Vivianne Elise (Attorney) on behalf of Regan, Mark Tomas {Defendant);
Bassil, Esq., Janice (Atiorney) on behalf of Regan, Mark Tomas (Defendant); Fredette, Es., David Jon
(Attorney) on behalf of Commonwealth (Prosecutor), Event Judge: Roach, Christine M- C.Kerrigan, CR

Commenwealth 's  Mation $or court ordered psychiatric examination and access to psychiatric and other
records

Endorsement on Motion for court-ardered psychiatric examination of defendant and access to psychiatric
and other records endorsed as follows:, (#43.0): DENIED
{(Please copy motion endorserment and notify attys with copy)

ORDER: Further order by the court on Commonwealth's motion for examination, filed.
{Netify ADA D. Fredette, Atty, A. Jeruchim, S. Rayburn, J. Bassil Atty, along with endorsement P#43}

Roach, RAJ

General correspandence regarding (further order above 3/7/2017 order)
Following consultation sealed tape recording of proceedings to remain in custody of court reporter, uniess
and until the motions Judge requesis.

(Notify all same parties as above)

Roach, RAJ

The following form was generated:

A Clerk's Notice was generated and sent fo:
Attorney: Vivianne Elise Jeruchim, Esq.
Attorney: Janice Bassil, Esq.

Attorney: Susan Marie Rayburn, Esg.
Attorney: David Jon Fredette, Esq.
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05/24/2017 Event Result:
The following svent: Conference to Review Status scheduled for 06/06/2017 02:00 PM has been resulted
as foliows:
Result: Rescheduied
Reason: Joint request of parties

05/24/2017 The foliowing form was generated:

Notice to Appear
Sent On: 05/24/2017 12:52:02

06/20/2017 Defendant brought into Court,
Case heard in Criminal Session 3, CtRm 808,
- Continued by agreement ta 7/25/17, Hearing RE: Competency (2pm, Criminal Session 8, GtRm 906)
** HABE lo MCI @ Cedar Junc needed™
NOTE: Prioritize case before Sanders, J
NOTE: Dr. Dicataldo will be availabie
Fishman,J - D. Fredette, ADA - V.Jeruchim, Atly - 5. Rayburn, Atty - J.
Bassil, Aty - M. Wrighton, CR

06/20/2017 Commonwesakth's Motion for Access to Materials refied upen by Dr. Dicataldo. Fited. 45

06/20/2047 Endorsement on Commonwealti's Motion for Access o Materials relied unpon by Dr. Dicataldo, (#45.0):
ALLOWED

07/19/2017 Habeas Corpus for defendant issued to MCI - Cedar Junction (at Walpale) returnable for §7/26/201 7
02:00 PM Hearing on Competency.

07/24/2017 Habeas Corpus for defendant issued to MCI - Cedar Junction {at Walpole) returnable for 07/25/2017
02:00 PM Hearing on Competency. ***** CANCEL HABE FOR 7/25/177*

D7/25/2017 Deft Not in Court, Event not Needad by the Couri
Parties to Coordinate w/ Clerk in Sassion re: Next Event for Hearing re: Competency

Roach, RAJ

10/11/2017 Defendant not in court. Hearing RE: Competency- Not Held.
NOTE: Dr. Dicataldo unavailable due 1o illness.
Status Hearing RE: Defendant's Competency- Held before Roach, RAJ

Continued by agreement until 11/29/47 @ 10:00AM RM 906 for Hearing RE: Competency {(JAIL LIST)

Continued by Order of the Court to 11/28/17 @ 9:00AM for Status re: Remand to N8J (Ctrm 906 - JAIL
LIST @ Cedar Junction)

NOTE: Rule 36 not waived by Defendant.
Attorney Jeruchim to notify Attorney 5. Rayburn
Roach, RAJ, D. Fredeits, ADA, V. Jeruchim, Atty, J. Bassil, (Amicus Atty), R. LeRoux, C.R.

Judge: Roach, Christine M

10/18/2017 Event Result:
Judge: Roach, Christine M
The following event: Conference to Review Siatus scheduled for 11/28/2017 08:00 AM has been resulted
as follows:
Result: Rescheduled
Reason: Joint request of parties

10/16/2017 Event Result;
Judge: Roach, Christine
The following event: Hearing on Competency scheduled for 11/29/2017 10:00 AM has been resulted as
follows:
Result: Rescheduled by agreement of parties and due to the unavailability of Dr.Dicataldo. Matter
Conlinued by agreement fo 11/30/17 at 9AM for status hrg re: remand 1o NSJ and 12/1447 at 10:00AM for
hrg re: Competency {Ctrm 906 Jail List @ Cedar Junction)

Judge: Roach, Christine

1142972017 Event Result:
Jdudge: Roach, Christine M
The following event: Conference to Review Status scheduled for 11/30/2017 02:00 P has been resuited
as follows:
Result; Not Held
Reason: Transferred to another session

14/30/2047 Defendant brought into court, Defendant remanded to NSJ to retum to court on 12/1/17.

Judige: Locke, Hon. Jeffray A

ht%ps:lfwww.masscourts.crgfeservicesi?x=quiaWast1-«rBQPFnYMCC—SeNqkMBChPrUggAtLMquTQiHsjAOSLquHDeOUnAKXaEfEBYFsua4m,. .
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03/08/2018
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hitps:/iwww.masscourts.orgleservices/7x=qYgiaWaxWs1 —-rBgPFnYMCC-3eNgked8CHhPrUggAL MoBGT giHs|AOSLEqxHDeOUnAKXalfEBY Fsuadn...

Docket Text

Imlm
LN

Avail.

=
=
=

Defendant brought info court, Hearing re: Competency held before Locke, J.  After hearing, motion under
advisement. Paper #24 (Motion to Withdraw) withdrawn as endorsed.

Gase continued by agreement to 1/4/18 at 2pm for filing of Defendant's motions in 90B. (presence
waived)

ofr N King

Judge: Locke, Hon. Jeffrey A

Event Result:

Judge: Roach, Christine M

The following event: Hearing on Competency scheduled for 12/01/2017 14:00 AM has been resulted as
follows:

Resull: Not Held

Reason: Transferred to another session

ORDER: Ruling and Order Regarding Defendant's Competency to Stand Trial 48
Pefendant deemed competent to stand trial.

Judge: Locke, Hon. Jeffrey A

Event Result:

Judge: Roach, Christine M

The following event: Conference to Review Status scheduled for 01/04/2018 02:00 PM has been restited
as follows:

Result: Canceled

Reason: Couwrt Closure

Event Result:

Judge: Roach, Christine M

The following eveni: Conference to Review Status scheduled for 01/23/2018 02:00 PM fas been resulted
as joliows:

Result: Held as Scheduled

Gontinued by Agreement 1o 3/8/18 @ 200pm re: Status Conference (906, Jail List at Cedar Junclion)
Continued by Agreemeni to 10/9/18 @ 200prm re: FPTC (908, Jail List at Cedar Junction)

Continued by Agreement to 10/28/18 @ S00am re; triat (306, Jail List ai Cadar Junction)

Note: The Court Reach RAJ Indicates this matter will most likely be heard befare Locke,J.

Roach,RAJ - D.Fredette ADA - A Jeruchim, Aty - R.LeRoux,C.R.

Judge: Roach, Christine M

Defendant 's EX PARTE Mation for funds re: Medicat Expert 47
Filed

Defendant 's EX PARTE Motion for funds re: Expert Electronic Data Farensics Expert 48
Filed

Defendant 's EX PARTE Motion for Fingerprint Expert wi An Affidavit in Support 49
Fited

Endersement on Motion for funds for Medical Expert w/ an Affidavit in Suppor! thareof, (#47.0):
ALLOWED
{Copy Given to Atly Jeruchim in hand ~ ORDERED SEALEL)

Judga: Roach, Christine M

Endorsement on Mation for funds for an Electranic Data Forensics Expert, (#48.0y ALLOWED
(Copy Given ta Atty Jeruchim: in hand ~ ORDERED SEALED)

Judge: Roach, Christine M

Endorsement on Motion for funds for Fingerprint Expart wf an Affidavil, (#45.0). ALLOWED
{Copy Glven to Atty Jeruchim in hand ~ ORDERED SEALED)

Judge: Reach, Christine M

PDefendant Not in Court

Note: Present in Lock Up, Event Not Held by Agreement

Judge: Roach, Christine M

The following event: Conference to Review Status scheduled for $3/08/2018 02:60 PM has been resulted
as Tollows:

Result: Not Held

Reason; Joint request of parties

Continued by Agreement fo 4/19/18 @ 200pm for Status Conference {906, Jait List at Cedar Junction)
Roach,RAJ - D.Fredette ADA and A.Jeruchim, Atty Each via email - xxx,C.R.

Judge: Roach, Christine M

Defendant Brought into Court
Judge: Locke, Hon. Jeffrey A
The following event: Conference o Review Status scheduled for 04/19/2018 02:00 PM has been resulted

finage
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as follows:

Result: Held as Scheduled

Continued by Agreement to 5/17/18 @ 200pm for Status Conference/Filing of Mations(906,Jail List at
Cedar Juncticn)

Locke,J - D.Fredetie, ADA - A Jeruchim, Atly- R.| eRoux,C.R.

Judge: L.ocke, Hon. Jeffrey A

05/17/2018 Defendant Brought into Court
Judge: Locke, Hon. Jeffrey A
The fallowing event: Conference to Review Status scheduled for 05/17/2018 02:00 PM has been resutted
as follows:
Resull: Held as Scheduled
Continued by Agreement to 5/31/18 @ 200pm for Appearance of Commonwealths Counsel/Filing
IScheduting of any/all Motions tc Suppress{9086, Jail Lisi at Cedar Junction)
Locke,J - D.Fredetie, ADA - S.Rayhurn, Atty - N.King.C.R.

Judge: Locke, Hon. Jeffrey A

05/31/2018 Defendant brought into Court. Note: Matter heard before Muse, J. in Courtroom 808, Continued by
Agreement to 06/12/2018 @ 2:00pm re; Scheduling of Motion to Suppress! Appearance of
Commonwealth's Counsel (Ctrm 908)(Jaif List @ Cedar Junction). Note: ADA D. Deakin to be Assigned to
Case. Muse, J, - D. Fredette, ADA. - S. Rayburn, Atty. for A. Jeruchim, Alty. - L. Tyler, CR.

Judge: Locke, Hon. Jeffrey A
05/31/2018 Defendant 's Motion to suppress Statements, with Memorandum of Law and Affidavit in Support of.

05/31/2018 Defendant's Moton fo suppress evidence seized without a search warrant, with Affidavit

06/1212018 Pefendant Brought into Court, Event held betore Locke, J. *Note: ADA D Deakin appears/ Assigned to
Case for Commonwaalth. Continued by Agreement to 08/21/2018 @ 9:00am Hearing re: Molion (o
Suppress {Ctrm 713)(Jail List @ Souza). Continued by Agreement to 08/21/2018 @ 2:00am re: Staius
Caonference (Ctrm 806)(Jait List @ Souza). Locke, J. - D. Deakin, ADA. - A. Jeruchim, Atty. - R. LeRoux,
CR.

Judge: Locke, Hon. Jeflrey A
06/12/2018 Defendant's Motion to suppress Statements, with Affidavit and Memorandum of Law in Support there of

06/2/2018 Defendant's Motion to suppress Evidence Seized without a Search Warrant
07/31/2018 Defendant's  Motion for funds

07i31/2018 Endorsement on Motion for funds , (#54.0): ALLOWED
as Endorsed {Copy forwarded to Atly. Bassil via E-Matl).

Judge: Roach, Christine M

08/21/2018 Event Result:: Evidentiary Hearing on Suppression scheduled on:
08/21/2018 09:00 AM
Has been: Not Held For the following reason: Joint request of parties
Hon. Michael D Ricciuti, Presiding
Appeared:
Staff:
Rourke Donmnelly, Assistant Clerk Magistraie

08/21/2018 Commonwealih 's Notice of Discovery Vi, fited

08/2112018 Event Result:: Conference to Review Status scheduled on:
08/21/2018 02:00 PM
Has been: Held as Scheduled
Christine M Roach, Presiding

Defendant not in court; presence excused by Court, Roach RAL

Matter brought forward to homicide session at the request of both parlies {originally scheduled for 2pm,
matter called at 11:30 a.m.)

Status conference hald, Maiter has next dates.
Roach, RAJ, - D.Deakin, ADA, - AJeruchim, Alty, - FTR/906 11:30-11:40 a.m.

Judge: Roach, Christine M
08/23/2018 Defendant's Moiton to Withdraw

0B/23/2018 Commonwesaith 's Respanse o Defense Counsel's Motion o Withdraw

Fie ;mééé“ .
Ref Avail
Nhbr.

:

50 @
51 @5

52 @
53 @99-

54
Image

55

56

57
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08/23/2018

08/24/2018
09/05/2018

09/05/2018
08/05/2018
09/12/2018

09/14/2018

10/01/2018
10/02/2018

10/02/2018

10/02/2018

10/02/2618
10/03/2018

10/17/2018

hitps:fiwww.masscourts.org/eservices/Tx=gYgiaWaxws1 ~r8qPFnYMCC-3eNqks48CHhPrUggAtLMoBqTgiHsiAOSLEgxHDeOUn AKX alfE8Y Fsuadm. ..

Docket Text

Event Result:: Moton Hearing scheduled on:
08/23/2018 11:00 AM

Has been: Held as Scheduled

Hon. Jeffrey A Locke, Presiding

Dafendant broughit into Court for Motion Hearing on P#s 56 and 57.
Wotion hearing held-UNDER SEAL.

After hearing, P#56: DENIED as endorsed, Locke, J.

Matter has next dates.

Locke, J., ~ A.Mark for D.Deakin, ADA, - AJeruchim/S.Rayburn, ADAs, - FTR/S06/A.McCann

Judge: Locke, Hon. Jeffrey A
Commonwealth's Notice of Discovery VI

Event Result:: Evidentiary Hearing on Suppression scheduled on:
09/05/2018 09:00 AM
Has been: Not Held For the following reason: Defendant found not compatent
Hon. Michael D Ricciuti, Presiding
Appeared:
Staf:
Rourke Donnelly, Assistant Clerk Magisirate

Defendant braught into the Coust; defendant evaluated for competency by Dr. Shapiro from the Court
Climic; matter continued to ©/12/18 for Status re: Competency, RM 713. Ricciuti,J. - D.Deakin, ADA -
AJeruchim / 8.Rayburn, Atfnys - FTR Altest:R.Donnetly, A/C.

Judge: Ricciuti, Hon. Michael D
Defendant s Memorandum in Support of Motion to Suppress, filed
Commonweaalth 's  Memorandum in Opposition to Motion to Suppress, filed

Event Result:: Conference 1o Review Status scheduled on:
09/12/20118 09:30 AM

Has been: Held as Scheduled

Hen. Michaet I Ricciuti, Presiding

Appeared:

Staff;
Rourke Donnelly, Assistant Clerk Magistrate

Defendant brought info Court; Hearing re:Competency; Dr. Shapiro & Dr, Beszterczay make report to the
Court. Defendant deamed competent; matter continued to 10/10/18 for Motion to Suppress, Riceiuti,J. -
D.Deakin / A.Polin, ADAs - A.Jeruchim { S, Rayburm, Attnys -FTR

Judge: Riceiuti, Hon. Michaei 3

Defendant Vivianne Elise Jeruchim, Esq., Susan Marie Raybum, Esq.'s  Mation 1o Withdraw (Affidavil in
support thereof filed under seal)

Transcript received re: 12/13/16

Event Result:: Conference o Review Status scheduied on:
40/02/2018 02:00 PM

Has been: Held as Scheduled

Hon. Jeffrey A Locke, Presiding

Judge: Locke, Hon. Jeffrey A

Attorney appearance

On this date Lorenzo Perez, Esq. added as Appointed - Indigent Defendant for Defendant Mark Tomas
Regan

Appointment made for the purpose of Case in Chief by Judge Hon, Jeffrey A Locke.

Legal Counsel Fee Waived.
Jugdge: Locke, Hon. Jeffrey A

Commonwealth s Notice of Discovery EX

Event Result:: Evidentiary Hearing on Suppression scheduled on:
10/10/2018 09:30 AM
Has been: Canceted For the following reason: By Court prior to dale
Hon. Jeffrey A Locke, Presiding
Appeared:
Staff:
Rourke Donnelly, Assisiant Clerk Magistrate

Other Vivianns Elise Jeruchim, Esg.'s Supplemental impounded and sealed affidavit in support of third
moftion to withdraw
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10/17/2018

10/17/2018

10#17/2618

10/17/2018

1041712018

10117/2018

16422/2018

10/29/2018

16/29/2018
10/28/2018

Dochet Text o Eile

Defendant's Meamaorandum in opposition to forfeiture of counsel, motion for appoiniment of substitute &4
counsel, and, mamorandum of law in support of opposition and motion

Brought into court

Event Result:: Hearing on Withdrawal of Attorney schedulad on:
10/17/2018 02:00 PM

Has been: Held as Scheduled.

After hearing re: paper (#861), Atiorney A. Jeruchur and Aftorney S. Rayburn are alfowed to withdraw,

Attorney Lorenzo Perez remains as defendant's counsel.

coni. to 10/29/18 at Zpm re: Trial assighment ai request of deft in room 808.

Hon. Jeffrey A Lacke, Presiding
D. Deakin and A, Poulin ADA's
A. Jeruchum Attorney

S, Raybura Attorney

L. Perez Altormney

Judge: Locke, Hon. Jeffrey A
Judge: Locke, Hon. Jeffrey A
Judge: Locke, Hon. Jeffrey A
Judge: Locke, Hon. Jeffrey A

Judge: Lacke, Hon. Jeffrey A

Endorsement on |, (#61.0): ALLOWED
. a5 endorsed. See motion and recard.

Pager {#63) Ordered Sealed angd Impounded.

Judge: Locke, Hon. Jeffrey A

Aftorney appearance
On this date Vivianne Elise Jeruchim, Esq. dismissediwithdrawn for Defendant Mark Tomas Regan

Attorney appearance
On this date Susan Marie Raybugen, Esq. dismissediwithdrawn as Appointed - Indigent Defendant for
Defendant Mark Tomas Regan

Event Result:: Jury Trial scheduted on:

10/29/2018 09:00 AM
Has been: Canceled For the following reason: QOther avent activity needed
Hon. Jefirey A locke, Presiding

Judge: Locke, Hon. Jeffrey A

Judge: Locke, Hon. Jeffrey A
ORDER: and ruling on counsel's motion to withdraw, filed and ALLOWED. 85

Judge: Locke, Hon. Jeffrey A

Brought into court.

Status hearing held.

New dates sat by agreement {see case schedule).
Locke, J.

[, Deakin and A. Poulin - ADAs

L. Perez - Attorney

C. Sprout CR

Judge: Locke, Hon. Jeffrey A
Commonwealth 's  Notice of Discovery X 66

Dafendant 's EX PARTE Motion for funds io hire a firearms and ballisiics expert filed and Allowed, as a7
endorsed. Locke, J.

image
Avail,

Image
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12/11/2018 Event Result: Evidentiary Hearing on Suppression scheduled on:
12/1172018 09:00 AM
Has been: Held as Scheduled
Hon. Mary K Ames, Presiding
Appeared:
Staff:
Rourke Donnelly, Assistant Clerk Magistrate

Defendant braught into Court; motion fo suppress hearing held; deft. to file memo in support of Motion to
Suppress by 12/19/18; C/W opposition to be fed by 1/2/19. Ames,J. ~ D.Deakin, A.Pollin, ADAs - L.Perez,
Attny - FTR

12/11/2018 Endorsement on Defendant's Motion to Suppress Statements, {(#52.0). Other action taiken
Al hearing, the parties have represented to the Court that they have reached full agreement on this
dofion and will enter into a stiputation to be entered at an order of the court.

12/11/2018  Endorsement on Defendant's Motion to Suppress Statements, (#50.0): Other action taken
See Paper #52

12/26/2018 Defendant's Memorandum in Suppart of Mation to Suppress, fited

01/03/2019 Event Result: Conference to Review Status scheduled on:
01/03/20:19 09:30 AM
Has been: Canceted For the following reason: Joint request of parties
Hen. Mary K Ames, Presiding
Appeared:
Staff:
Rourke Donnelly, Assistant Clark Magistrate

Defendant not in Court: matier taken off the list @ request of the parties. Ames,J. - Attest:R.Donnelty

01/03/2019 Commonweakth 's Response to Defendant's Sugplemental Memorandum of Law in Support of Motion to
Suppress, filed

04/01/2019 Commonwealth ‘s Notice of Discovery X1
04/01/2019 Defendant 's Motion to Allow Ballistics Expert to Inspect Evidence
04/03/2018 Defendant ‘s Supplement to Previcusly Filed Motion to Allow Ballistics Expert to Inspect Evidence

04/11/2018 Event Result: Jury Trial scheduled on:
05/13/2019 09:00 AM
Has been: Canceled For the following reason: By Court prior to date
Hon. Jeffrey A Locke, Presiding
Staff:
Michelle Fentress, Assistant Clerk Magistrate

04/14/2019  Endorsement on Motion to Alow Ballistics expert to inspect evidence, {#71.0): ALLOWED
* by agreement” J. Locke, J

04/11/2019 Endorsement on Motion to Allow Ballistics expert to inspect evidence, (#72.0): ALLOWED
04/11/2012 ORDER: Regarding Ballistics Examination

04/11/2015% Defendant 's EX PARTE Motion for funds to hire a firearms and ballistics expert, second with affidavil in
support thereof
(Fited)

04/11/2018  Endorsement on Mation for funds to hire a firearms and ballistics expert, second, (#74.0): ALLOWED
"Subject to CPCS rates raview and approval” J. Locke, J

04i11/2019  Defendant not in court, defendant excused
Conference to Review Siatus, Held
Jury Trial date rescheduled per order of the court
Case continued by agreement to 05/2/2019 RE: Final Pre Trial Conference in CTHRM 806 at 2:00pm *Jail
List at Souza Baranowski and Habe to Scuza Baranowski
Case continued by agreement to 05/20/2019 RE: Jury Trial in CTRM $06 at 9:00am *Jail List at Souza
Baranowski and Habe io Souza Baranowski
(5/13/2019 Date Canceled
*All trial dates motions to be filed on or before 05/02/2019 out of court

J. Locke, J
C Iannini, Aty
M. King, Court reportet:

04/11/2019  Attorney appearance
On this date David A Deakin, Esqg. dismissed/withdrawn as Attomey for the Commonwealih for Prosecutor

.
Y
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Commonwealth

04/11/2019 Alforney appearance
On this date Craig lannini, Esg. added as Attorney for the Commonwealth for Prosecutor Commonwealth

D4/12i2019 Habeas Corpus for defendant issued to Socuza Baranowski Correctional Center returnable for 05/02/2018 75
02:00 PM Final Pre-Trial Conference.

04/30/2019 Endorsemeni on Defendant's Motion to Suppress Evidence Seized Withoul a Search Warrant, (#53.0):
DENIED

See orger

05/02/2619  The following form was generated:
A Clerk's Notice was generated regarding endorsement on P#50 and sent Lo
Attorney: Lorenzo Perez, Esq.
Attorney: Craig lannini, Esq. by e-mail

05/02/2019 The following form was generated:
A Clerk’s Notice was generated regarding endorsement on P#52 and sent fo:
Attorney: Lorenzo Perez, Esq.
Adtorney: Craig lannini, Esq. by e-mail

05/02/2018 The following form was generated:
A Clerk's Notice was generaied regarding endorsement on P#53 and sent to:
Attorney: Lorenzo Perez, Esq.
Attorney: Graig lannini, Esq. by e-mail

05/02/2019 MEMORANDUM & ORDER: 6

On Mark Regan's Mation to Suppress Evidence Seized Without a Search Warrant image

Judge: Ames, Hon. Mary K

Meotion DENIED

05/02/2019 The following form was generated:
A Clerk's Nolice was generated regarding Memorandum and Order and sent to:
Attorney: Lorenzo Perez, Esq.
Attorney: Craig tannini, Esq.by e-mail, Hard copies of Memorandum to be provided in-hand during
afterncon call of the list this date.

05/02/2018  Joint Pre=Trial Memorandum filed: 7
(Filed)
05/02/2019 Witness list 78

Applies To: lannini, Esq., Craig (Attorney) on behalf of Commonweatth {Prosecutor}

95/02/2018 Commonwealth 's Mation in Limine for Judicial Inguiry into Criminal History Records of Potential Trial 74
Jurars, in the Aliernative, Notice of Intent to independently Seek Such Information for Limited Purposes of
Jury Empanetment, First

(Filed)
05/02/2016  Gommonwealth 's Mation In Limine for Attorney Conducted Voir Dire of Prospective Jurors (Filed) 80
05/02/2019  Commonweaith 's Motion In Limine to Exclude Third Party Culprit Evidence (Filed) 81
05/02/2019 Cammonweaith 's Motion in Limine for A Visw (filed) 82
05/02/2019  Commonwealth 's Motion In Limine to Admit Autopsy and Crime Scene Photos and Video (Filed) 83
05/02/2019  Commonwealth *s Motion in fimine fo Admit Photograph of Victim (Alive) _ 84
05/02/2019 Defendant s EX PARTE Motion for Funds to Hire an Investigator 85

05/02/2019 Endorsement oh Defendant's Ex Parte Motion for Funds to Hire an lnvestigator, (#85.0) ALLOWED
05/02/2019 Defendant s EX PARTE Mation for Funds {o Hire a Latent Print Forensic Expert 86

05/G2/2019 Endorsement on Defendant 's EX PARTE Motion for Funds to Hire a Latent Print Forensic Expert, (#86.0)
ALLOWED

05/02/2018 Event Resuli:: Final Pre-Tria] Conference scheduled on:
05/02/2019 02:00 PM
Has been: Held as Scheduled
Hon. Jefirey A Locke, Prasiding

htips:/fwww.masscourts.orgleservices/?x=qYgiaWaxWs1 —r8gPFnYMCC-3eNgke48CthPrligg At MoBgTqiHS|AOSLBgpHDeOUNAKXalfESY Fsuadm.. 19/28
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Date Ref Avail
Nbr.

Defendant brought into Court.
Final Pre-Trial Conference held.

Matter continued by agreement to 5/17/19 at 9:00 a.m., Room 906 for Crder of Remand to Nashua Street
Jail for the pendency of the trial.

QOrder of the Couri:
trial date competency evaluation ordered for 5/20/19.

Locke, ., - C.lannini, ADA, - L.Perez, Aty - FTR: 427 p.m.

05/02/2019 ORDER: The Coutt, Locke, J., orders that Mark Tomas Regan be remanded to the Nashua Street Jailon 88 @
5/17/19 for the dusation of his irial and day 1o day thereafter until the said trial is concluded.

05/03/2018  Habeas Corpus for defendant issued to Souza Baranowski Correctional Center returnable for 05/17/2019 87
08:00 AM Conference to Reviaw Status.

05/14/2019 The following form was generated: 3
A Clerk's Notice was generated regarding Order of Remand and sent to: E
Holding Institution: Souza Baranowski Cosrectional Center by fax

05/17/2019 Event Result: Conference to Review Status scheduled on:
05/17/2019 09:00 AM
Has been: Not Held For the following teason: Other event activity needed
Comments: Defendant remanded to Nashua Strest Jail this date.
Hon. Jeffrey A Locke, Presiding
Staff:
Michelle Fentress, Assistant Clerk Magistrate

05/20/2018 Witness list 89

Applies To: lannini, Esg., Craig (Atlorney) on behalf of Commonwealth (Prosecutor)

05/20/2019 Commonweatth ‘s Motion in limine to Admit Prior Convictions 90 @
Applies To! lannini, Esq., Craig {Attorney) on behalf of Commonwealth (Prosecutor) Image
05/20/2019 Commonweatih 's Motion to Exempt Family Member from General Sequestration Order 91 @
05/20/2019 Defendant 's Submission Motions in Limine 92 :
05/20/2018 Witness list 93 g:

Applies To: Perez, Esq., Larenzo (Attorney) on behalf of Regan, Mark Tomas {Defendant)

05/20/2019 Event Result:: Jury Trial scheduled om
05/20/2019 02:00 AM

Has been: Held as Scheduled

Hon, Jeffrey A Locke, Presiding

Defendant brought into Court.

Trial Date competency evaluation ordered, Locke, J.

Court Clinician Dr, Shapire conducts said evaluation and reports findings on the record in open court.

After hearing, Court finds Defendant competent io stand trial.

Hearing Re: Motions in Limine held.

Commonweaith moves for trial. The Court, Locke, J orders 16 jurors empaneled.

Court begins empanelment.

Empanelment completed for the day with 5 jurors (not sworn)

The Court allows the 5 selectied unsworn jurors te depart and return on Wednesday, May 22, 2019 at 8:00
a.m.

The panet of jurors having exhausted at 4:38 p.m.
Matter continuad 1o 5/21/19 at 9:00 a.m., Room 906 for jury empanetment. (jail list)

Locke, J., - C.annini, ADA, - L.Perez, Atty, - N.King, C./R.

05/20/2018 Endorsement on Commonwealth's First Motion in Limine for Judicial Inquiry into Criminal History Records @
of Potentfal Trial Jurors, or, in the allernative, Notice of Intent to Independently Seek Such Information for !
image
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Date Ref Avail
Mbr.

Limitad Purposes of Jury Empanelment, (#79.0); ALLOWED
pursuant to Commonweatth v. Cousin

05/20/2019 Endorsement on Commonwealth's Third Motion in Limine to Exclude Third Party Culprit Evidence, @ ﬁ;
{#81.0): Other action taken :
Reserved Image
05/20/2019 Endorsement on Commonwealth's Motion in Limine for a View, (#82.0): Withdrawn @
05/20/2018 Endorsement on Commatweaith's Motion to Exempt Family Member from General Seguesiration Order, lpage
(#91.0); Other action taken
After hearing, ALLOWED to the extent B. Regan may be present for opening statements, and for witness lmage

testimony AFTER he has testifred.

05/20/2019 Endorsement on Commenwealth's Mction in Limine to Admit Autopsy and Grime Scene Photos and
Video, (#83.0): ALLOWED
subject 1o review of photos prior to admission

05/20/2019 Endorsement on Commonwaalth's Motion in Limine to Admit Photograph of Victim {Alive), (#84.0):
ALLOWED

05/20/2019  Endersement on Commonwealth's Motion in Limine {o Admit Prior Convictions, (#90.0): DENIED
afier hearing.

05/20/2019 Endorsement on Defendant's Motions in Limine, (#92.0): Other action taken
See endorsements on the Motion itself (which has embedded within it, 10 separate Motions in Limine)

05/20/2019 ORDER: to Provide Criminal Records to Defense Counset 94
05/20/2019  Endorsement on Commonwealth's Mation in Limine for Attorney-Conducted Voir Dire of Prospective

Jurors, {#80.0): ALLOWED
as o Individual Voir Dire

05/21/2019 Event Result:: Jury Trial scheduled on:
05/21/2019 09:00 AM
Has been: Held as Scheduled
Hon. Jeffrey A Locke, Presiding
Pefendant brought inte Court. The Commanwealth having moved for trial, the Defendant having
answerad ready and having been previcusly set at the bar, the Court, Locke, J orders 11 additionat jurors
empanelied,
Court continues empansiment.
Ermpaneiment complated with 11 additional jurors (not sworn).
The Court allows the 11 selecied unswarn jurors to depart and return on Wednesday, May 22, 2018 at :
9:00 a.m. £
Locke, J., - C.lannini, ADA, - L Perez, Atty, - N.Xing, C/R.
05/22/2018 Event Resuit:: Jury Trial scheduded on:
05/22/2019 02:00 AM
Has been: Held as Scheduled |
Hon. Jeffrey A l.ocke, Presiding i
Defendant brought inta Court.
Jurors Sworn [/ Indictments Formaily Read
Court proceeds with pre-charge.
Opening Statements made. Evidence begins.
Court altows jurors to separate and reconvene 5/23/19 at 8.60 a.m., Room 906
Locke, J., - C.tannini, ADA, - L.Parez, Atty, - N.King, C./R.
05/22/2018 Mental Healih Recordsreceived from Adult Mental Health Court Clinic 95
FILED and stored on the 14th Floor
05/23/2019 Event Result:: Jury Trial scheduled on:
05/23/2019 09:00 AM
Has been: Held as Scheduled
Hon. Jeffrey A Locke, Presiding
Defendant brought into Court.
Trial resumes before Lacke, J, with 18 jurors present. é
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Evidence resumaes.
Jurors aflowed to separate and reconvene 5/24/19 at 2:060 a.m, Roem 206.

tocke, J., - Clannini, ADA, - L.Perez, Atty, - N.King, C./R.
05/24/2019 Defendant 's EX PARTE Motion Third Ex Parte Motion for Funds to Hire a Firearms & Ballistics Expert 96 @

05/24/2018 Defendant 's Metion for Limiting Instruction, Gang Evidence a7

D5/24/2019 Defendant 's EX PARTE Motion for Funds (o Hire an Investigator 98

05/24/2019 Event Resulf;; Jury Trial scheduled on:
05/24/2019 09:00 AM
Has been: Held as Scheduled
Hon. Jeffrey A Locke, Prasiding

Defendant brought into Court,

After hearing at sidebar, J#244, S#3 excused hy agreement and without objection; juror failed to appear
this date due to iliness.

Trial resumes before Locke, J, with 15 jurors present.
Evidence rasumes.
Jurors aflowed io separate and reconvene 5/28/19 at 9:00 a.m, Room 806.

Logke, J., - C.lannini, ADA, - L.Perez, Ally, - N.King, C./R.

05/268/2019 Event Result:: Jury Trial scheduted on:
05/28/2019 08:00 AM
Has been: Held as Scheduled
Hon. Jeffrey A Lacke, Prasiding

Defendant brought into Court.

Trial resumes before Locke, J, with 15 jurors present.

Evidence resumes.
Jurors altowed to separate and reconvene 5/26/19 at %:00 a.m, Room 908, ﬁi
Locke, J., - C.lannini, ADA, - L.Perez, Alty, - NKing, CJ/R.

05/29i2049 Lorenzo Perez, Esa.'s Motion to withdraw with an affidavit in support there of filed. a9

05/20/2019 Event Result:: Jury Trial scheduled on: i
05/29/2019 09:00 AM :
Has been: Held as Scheduled
Hon, Jeffrey A Locke, Presiding
Defendant brought info Court.
Trial resumes before Locke, J, with 15 jurars present.

Evidence resumes.

Locke, J., - C.lannini, ADA, - L.Perez, Alty, - N.King, CJ/R.
05/29/2018 TRIAL ACTIVITY!

Closed Ex parte hearing conducted at 8:30AM re: Atty Perez's Motion to withdraw held before Locke J.
Colloguy conducted with the Defendant re: Aty Perez's Motion to withdraw. Note: The Couri, Locke J.
Orders ihe closed hearing sealed. Sealed section ends at 9:50AM Voir Dire conducted with Sergeant
Detective Paul McLaughlis. {see generally record)

Judge: Locke, Hon. Jefirey A

05/20/2019 Endossement on Aftorney Lorenzo Perez's Molion to Withdraw, (#99.0): DENIED
"Afier hearing, 1o include a Voir dire of Sergeant Detective Paul McLaughiin and exploration of Police L
knowledge of Gang affliations and rivairies, Motion is DENIED" Image |

05/29/2019 TRIAL ACTIVITY:

Commonweailh rests its cass at 12:32FM
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05/29/2018

066/25/2019

05/25/2019

05/29/2019

05/30/2019

05/30/2019

05/30/2019

05/31/201¢

Pocket Fext

Cefendant 's Motion for a required finding of Not Guilty filed
Endorsement on Defendant's Motion for a required finding of net guilty, (#100.0). DENIED

TRIAL ACTIVITY:

Colloguy conducted with the Defendant re: Defendant's right to testify. Note: Court orders sidebar
corference sealed,

Defense tests at 1:57PM .

Closing arguments made by the Defense and Commonwealth.

The Court allows the Jury depart at 3:16PM and Orders thern to return 5/3019 at 8AM to resume with the
Trial.

Endorsement on Defendant's Motion for Limiting Instruction, Gang Evidence, (#97.0). Other action taken
Reserved base on uncertainty as to whether such evidence is to be presented, and, if so, for what
probative purpose (e.g. Bowden claim vs, third-party culprit claim).

Defendant 's Motion Renewed Metion for Reguired Finding of Not Guilty with Regard to Murder with
Extreme Atrocity

Event Result:: Jury Trial scheduled on:
05/30/2019 09:00 AM

Has been: Held as Scheduled

Hon. Jeffrey A Locke, Presiding

Defendant brought into Court.

Defendant's renewed Molion for Required Finding of Not Guilty, after hearing, DENIED, Locke, J.

Trial resumes before Locke, J, with 15 jurors present.

Court proceeds with charge

Court appoinis juror #20 in S#10 4.8.. as foreperson of the trial

tn the final submission of the case to the jury with a panel of 15 jurors present, the Court orders the jury
reduced to 12 members. By lottery method, the clerk, having previously withdrawn the seat number of the
foreperson and the excused juror seated in S#3, draws from the barrel the follewing:

Juror #271 in S#4 B.D.;

Juror #4 in S#7 M.M.; and

Juror #42, S#12, R.S each designated as altemate jurors

125 Exhibils and 3 Verdict Slips examined and certified

Jury deliberations begin at 11:1¢ a.m.

Jurors allowed o separate and reconvene 5/31/19 at 9:00 a.m.

Locke, ., - C.lannini, ADA, - L.Perez, Atly, - N.King, C/R.

Endorsement on Defendant's Renewed Motion for Required Finding of Not Guilty with Regard to Murder

with Extreme Atrocity, (#101.0): DENIED
after hearing.

Event Result:: Jury Trial scheduled on:
05/31/2012 09:60 AM

Has been: Held as Scheduled

Hon. Jeffrey A Locke, Presiding

Defendant brought into Courl,

Deliberations resume with 12 deliberating jurors.

Juror communication marked "J” for Identification. Note sent back to jury on juror communication ".J."

Court conducts individual voir dire hearing with J#232, S#1 (A.B.) at sidebar. After hearing, juror sent
back io Deliberation Room.

All jurors ordered into courtroom fo receive 3 options and then ordered back to the Deliberation Room:
(1) continue deliberating today; (2) resume deliberations on Saturday; or (3) start deliberations anew on
Monday.

Juror communications marked "K" and "L" for identification. Jurors ordered into courtroom.  Juror #1
excused, pet order of tha court, due to previously disclosed parsonal commitment.

Jurors aflowed to separate at 5:20 p.m. and reconvene Monday, June 3, 2018 al 8:00 a.m,

101
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05/31/2019

653172019

06/03/2018

05/03/2019

086/03/2019

08/04/2019

06/04/2018

06/04/2019

06/04/2019

Docket Text

Locke, J., - Clannini, ADA, - L.Perez, Atly, - FTR: 9:31 a.m.

Endorsement on Defendant's Third Ex Parte Motion for Funds to Hire a Firearnms & Ballistics Expert,
(#96.,0): ALLOWED

Endorsement on Defendant's Ex Parte Motion for Funds to Hire an investigator, (#98.0): ALLOWED

Event Result;: Jury Trial scheduled on:
06/03/20419 09:00 AM

Has been: Held as Scheduled

Hon. Jeffrey A Locke, Presiding

Defendant brought into Court,

Juror #5, S#8, (J.K.) calls in sick; court delays start of deliberations untit 11 a.m. when the jurors is
expected {o arrive.

Court conducts individual voir dire of J#5, S#8 (JLK.). After voir dire, juror remains seated.
By lotlery method, the following alternate jurors is selected:
Juror #42, S#12 (R.S.).
Jury detiberations begin anew at 11:29 a.m.
Verdict returned at 4:40 p..
#001 Guilty of Lesser Included Offense of Murder in the 2nd Degres,
#002 Guilly as charged
#003 Guilty as charged.
Commonwealth moves for sentencing.
Matier continued by agreement o 6/6/19 at 9:00 a.m. for Sentencing , Roorm 906 {jail list).
Locke, J., - C.lannini, ADA, - L.Perez, Atty, - FTR: 9:24 am.
Eveni Resuit: Jury Trial scheduled on:
06/04/201% 09:00 AWM
Has been: Canceled For the following reason: Other event activity nesded
Comments: Verdict returned at 4:40 p.m.
Hon. Jeffrey A Locke, Presiding
Staff:
Michelle Fentress, Assistant Clerk Magistrate
Exhibits returned per Order of the Clerk
Reiumed fo ADA Craig lannini

Applies To: Perez, Esg., Lorenzo {Attorney) on behalf of Regan, Mark Tomas (Defendant); fannini, Esq.,
Craig {Atiorney) on behalf of Commonwealth (Prosecuter)

Receipt in file.

Offense Disposition::

Charge #1 MURDER c265 §1
On: 06/03/2019  Judge: Hon. Jeffrey A Locke
By: Jury Trial  Guilty Verdict - Lesser included

Charge #2 FIREARM, CARRY WITHOUT LICENSE £269 5.10(a)
On: 068/03/2019  Judge: Hon. Jeffrey A Locke
By: Jury Triad  Guilty Verdicl

Charge #3 AMMUNITION WITHOUT Fii) CARD, POSSESS ¢269 §10(h)(1)
On: 06/03/2019  Judge: Hon. Jeffrey A Locke
By: Jury Trial  Guilty Verdict

List of exhibits

Re: identification

List of exhihits

Witness list

Re: Trial Witnesses

Eile image
Ref Avail
Nbr
image
i
a
L
102 A '
Image
103
104 .’ﬂl@gg
24728
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Applies To: Perez, Esq., Lorenza (Attorney) on behalf of Regan, Mark Tomas {Defendant); lannini, Esq,,
Craig (Attorney) on behalf of Commonwealth (Prosecutor}

08/04/2019  List of jurars filed. 105

Applies To: Perez, Esq., Lorenzo (Attorney) on behalf of Regan, Mark Tomas (Defendant); lannini, £sq.,
Craig (Attorney) on behalf of Commonweaith (Prosecutor)

0B/04/2018  Verdict affirmed, verdict slip fited 106 @
#001-Guilty, Second Degree Murder Image

Applies To: Perez, Esq., Lorenzo (Altorney) on behalf of Regan, Mark Tomas {Defendant); lannini, Esq.,
Craig (Altorney) on behalf of Commonwealth {Prosecutor)

06/04/2019 Verdict affirmed, verdiot slip filed 107

#002-Guilty as charged Image

Applies To: Perez, Esq., Lorenzo {Attorney) on behall of Regan, Mark Tomas (Defendant}; tannini, Esq.,
Craig (Atternay} on behalf of Commonwealth (Prosecutor)

06/04/2019  Verdict affirmead, verdict slip filed 108

#0O03-Guilty as charged

Applies To: Perez, Esq., Lorenzo (Aftorney) on behalf of Regan, Mark Tomas {Defendant); lannini, Ese.,
Craig (Attorney) on behalf of Commaonwealth (Prosecuior)

06/06/2018  Event Result:: Hearing for Sentence Imposition scheduled on;
(6/06/2019 09:G0 AM
Has been: Held as scheduled
Hon, Jeffrey A Locke, Presiding

Defendant brought into Court.

Hearing Re: Sentencing held.

Victim Impact statements read.

After hearing, the Court, Locke, J, imposes the following sentence:

Charge # 1 MURDER ¢285 §1
Life with Parcle  Not Less Than: 15 Years, 0 Months, 0 Days

Charge #: 2 FIREARM, CARRY WITHOUT LICENSE c269 s.10(a}
Committed to HOC  Term: 2 Years, 0 Months, 0 Days  To Serve: 2 Years, 0 Months, 0 Days
Served Consecutively Charge # 1

Charge # 3 AMMUNITION WITHOUT FID CARD, POSSESS c269 §10{(h)X{1)
Committed to HOC  Term: 1 Years, 0 Months, 0 Days  To Serve: 1 Years, 0 Months, 0 Days
Served Concurrently Charge # 2

Commitied to MCI - Cedar Junction {(at Walpole)  Credits 1910 Days

Financials: 2
Victim/Witness Assessment on felony G L. ¢, 2688, § 8. Amount $90.0C
$110 DNA Fee imposed.

{ocke, J., - C.annini, ADA, - L.Perez, Atty, - FTR: 9:29

06/06/2019 Findings and Order of Statutory Fees 108 @
Judge: Locke, Hon. Jeffrey A
Image

06/06/2019 Endorsement on Defense Counsel's Motion to Withdraw, {#112.0): Other action taken
Allowed except as to any proceeding befors an appellate sentencing board.

06/06/2019 Defendant notified of right of appeal to the Appeals Court within thirly (30) days.
Judge: Locke, Hon. Jeffrey A

0B/06/2018 Defendant sentenced:: Sentence Date: 06/06/2018  Judge: Hon. Jefirey A Locke

Charge #: 1 MURDER ¢265 §1 ] ;
Life with Parole  Not Less Than: 15 Years, ¢ Months, 0 Days _ i

Charge #: 2 FIREARM, CARRY WITHOUT LICENSE ¢269 s.10{a)
Committed to HOC  Term: 2 Years, 0 Months, G Days  To Serve: 2 Years, 0 Months, 0 Days
Served Consecutively Charge # 1

hﬁps:fiwww.masscourts.9rgieservicesl?xqugiaWast1—-quPFnYMCC-SeNqkMBCthPrUggAtLMquTqEHsjAOSLquHDeOUnAKXaifEBYF suadm. .. 25/28



1142125, 12:33 PM Case Details - Massachusetts Trial Court N6

Docket Dacket Text Ell_e lrﬁage EZ
Date Ref Avail :

Charge #: 3 AMMUNITION WITHOUT FID) CARD, POSSESS c269 §10(h)(1) :
Commitied to HOC  Term: 1 Years, 0 Monihs, 0 Days  To Serve: 1 Years, 0 Months, 0 Days £
Setved Concurrently Charge # 2 :

Committed io MCI - Cedar Junction (st Walpole}  Credits 1910 Days

Financials: ;
Victim/Witness Assessment on felony G.L. c. 2588, § 8. Amount $80.00

06/06/2019 Issued on this date: 110 @

Mittimus for Sentence {All Charges)
Sent On: 06/06/2019 10:19:41

E
e

08/06/2019 Motice of appesl filed by defendant regarding certain opinions, rulings, directions, and judgments of the 111
Court on conviction.

08/068/2019 Defandant 's Motion to Withdraw as Counsel 142

®

B
(]
K&

la
9]
[(m]
(]

Applies To: Perez, Esq., Lorenzo (Attorney) on behalf of Regan, Mark Tomas (Defendant)
06/06/2019 Defendant ‘s Mation for the Appointment of Appellate Counsel 113

®

Applies To: Peraz, Esq., Lorenzo {Attorney) on behalf of Regan, Mark Tomas (Defendant} Image
06/06/2019 Notice of appeat from sentence ta MCI - Cedar Junction (at Walpole) filed by defendant 114 ]
E
Applies Ta: Perez, Esq., Lorenzo (Attorney) on behalf of Regan, Mark Tomas {Defendant) Imaoe

06/06/2019 Nolification to the Appellate Division sent,

06/06/201¢ Endorsement on Defendant's Motion for the Appointment of Appeliate Counsel, (#113.0): ALLOWED
CPCS to appoint appeliaie counsel.

06/06/2019 Endorsement on Motion to Withdraw as Counsel, (#112.0): ALLOWED
“AlLOWED except as to any proceeding before an appellate sentencing." Hon. J. Locke (8/6/18)

®

E

®

{Notice with copy of Motion sent to Atty L. Perez) Image
06/058/2019  Endarsement on Motion for the Appointment of Appeliate Counsel, (#113.0): ALLOWED

"ALLOWED. CPCS to appuoint appellate counsel.” Hon. J. Locke (8/6/19})

(Notice with copy of endarsement sent to Aty L, Perez via maif and CPCS D. Mele via email) Image

Judge: Locke, Hon, Jeffrey A
06/07/2019  Witness 's Statement four (4) Impact Statements ordered to be made part of the record by Hon. Locke, J. 115

B
&
et

06/07/2019 Docket Note: Emailed Atly L. Perez regarding new procedure of ordering transeripts

06/11/2018  Certification/Copy of Letter of transcript ordered from Court Reporter 05/20/2019 08:00 AM Jury Trial, 1186
05/21/2019 09:00 AM Jury Trial, 05/22/2019 09:00 AM Jury Trial, 05/23/2019 08:00 AM Jury Trial,

®

05/24/2019 09:00 AM Jury Trial, 05/28/2019 09:00 AM Jury Trial, 05/20/2019 09:00 AW Jury Trial, limage
05/30/2019 09:00 AM Jury Trial, 05/31/2018 09:00 AM Jury Trial, 06/03/2018 09:00 AM Jury Trial,
06/08/2019 09:00 AM Hearing for Sentence Imposition, 12/11/2018 09:00 AM Evidentiary Hearing on
Suppression ]
{Requasted by Atty L. Perez through OTS/FTR} § i
07/26/2019 Other's Notice of Appearance of Counsel from CPCS @
Image
07/29/2019  Aftorney appearance
On this date Joanne T Petito, Esq. added as Appointed - Appellaie Action for Defendant Mark Tomas
Regan
07/28/2019 Joanne T Petito, Esg.'s Notice of Appearance of Counsel (fled) M7 @
08/28/2019 Appeat: JAVS DVD/CD Received from OTS; re: 12/11/18, 531119, 6/3/19, and 6/6/19 Image
10/30/2019  Appeal for review of sentence entered at the Appellate Division: 4
Originating Court: Suffalkk County Criminal :
Regoslving Court: Suffolk County Criminal )
Case Number: 1984AD408-5U :
E
06/01/2020 Appeak JAVS DVDICD Received Trom OTS Re: 5/20/19; 521/1%; 522119, and 5/23/19. i

O7/27/2020 GD of Transcript of 05/24/2019 09:00 AM Jury Trial, 05/28/2019 09:00 AM Jury Trial, 05/29/2019 (9:00
AWM Jury Trial, 05/30/2019 02:00 AM Jury Trial received from Paula Mills. 4

OBIZB2020  Notice {o counsel ADA C.Campbell and Atty J. Petito with all transcript(s) sent via e-mail

10/01/2020 CD of Transcript of 02/17/2015 02:00 PM Status Review, 03/02/2015 02:00 P Hearing for Appearance /
Appointment of Counsel, 01/14/2018 02:00 PM Motion Hearing, 12/01/2017 03:00 AM Hearing on

htips/iwww.masscourts argleservices/?x=qYgiaWaxWst —-r8qPFNYMCC-3eNgke48CthPruggAtL MoBq TaiHsjAOSLBaxHDeOUNAKXalfESY Fsuadm. .. 26/28
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Competency received from Mancy King. 4
11/16/2020 Order from Appellate Division of the Superior Court on the Review of Sentenge it is ORDERED: 119 @
The appeal of fhe defendant for review of sentence fo the M.C.1., Cedar Junction, imposed June B, 2019 Inage
on ingdictments 1484CR10420 by the Superior Gourt Departrent for the county of Suffolk having been
entered as an agreed recommendation upon a plea of guilty or a mandatory/ minimum or maximum
sentence or a concurrent with a life sentence, or a Habitual Sentence and the Court reviewing this matier
on the racord only, it is ORDERED that the judgements impaosing said sentence stand and that said
appeal be and is hereby dismissed. {Giles, Cosgrove & Kenion-Walker, JJ.)
03/15/2021 Defendant 's Motion for access to sealed transcripts with affidavit (filed) 118 @
{Notice sent fo Locke, J. with copy (P#118) and dockel sheets |
mage
03/25/2021 Endorsement on Motion for access to sealed transcripts, (#118.0): ALLOWED
Al LOWED as follows: Appeliate counsel may receive and review sealed transcripts but shall not disclose
copy or make use of lranscribed material in any way (including distribution or disclosing to defendant) image
without futher leave of court {or appeliate court).” {Locke, J.}
(Copy with notice sent o J. Petito, Atly and C. lannini via US Mail)
03/26/202% The following form was generated:
A Clerk's Notice was generated and sent 0.
Defendant, Attorney: Joanne T Petito, Esq. Mirsky and Petito, Attorneys at Law PO Box 1063, Exeter, NH
03833
Prosecutor, Attorney: Craig lannini, Esq. Suffolik County District Attorney One Bulfinch Place, Boston, MA
02108
D4/21/2021 CD of Transcript of 01/14/2016 02:00 PM Motion Hearing, 02/17/2015 02:00 PM Sialus Review,
03/02/2015 02:00 PM Hearing Tar Appearance { Appointment of Counset, 12/01/2017 10:00 AM Hearing
on Competency received from Nancy Kind..
0412412021  CD of Transeript of 12/22/2015 11:00 AM Hearing on Competency recetved from Nancy Kind..
04/22/2021 Altorney appearance
On this date Cailin Campbelt, Esq. added for Prosecutor Commonwesith
D6/24/2021 Transcript received from Naney King, CR - RE: 07/14/2015 and 10/28/2015.
(SEALED)
(Emailed ADA, C. Cambpetl)
11/01/2021 CD of Transcript of 05/28/2019 09:00 AM Jury Triaj received from Paula Mills for Nancy King. 1
(Sidebar-3 portions(Sealed))
12/15/2021 Notice of assembly of record sent to Counsel
12/15/202% Notice to Clerk of the Appeals Court of Assembly of Record
12{15/2021 Appeal: Statement of the Case on Appeal (Cover Sheet). 120 ]
i
121172021 Notice of Entry of appeal received from the Appeals Court 121 ]
12/21/2021 CB of Transcript of 05/20/2019 08:00 AM Jury Trial received from Paula Milla. 2
(2 Sealed Portions received from Attorney J. Petito)
{Copies sent to Appeals Court)
068/13/2022 Defendant 's Motion to permit appefiate counsel to distribute sealed transcripts to the defendant with 122
affidavit filed 3
(Copy, notice and docket sheets sent to Ultman, RAJ) Image £
2
06/16/2022 Endorsement on Motion 1o Parmit Appefiate Gounsel to Disiribute Seated Transcripts to the Defendant, @
{#122.0). Other action taken 1
“Commonweaith to Respond by 7/8/22" image
(Copy and Notice sent to ADA lannini and Atty. Petito)
06/21/2022 The following form was generated:
A Clerk's Notice was generated and sent to:
Defendant, Attorney: Joanne T Petito, Esg. Mirsky and Petito, Atorneys at Law PO Box 1063, Exeter, NH
03833
Prosacutor, Attorney: Craig lannini, Esg. Suffolk County District Attorney One Bulfinch Place, Boston, MA
02108
09/18/2022 Defendant 's Motion for a Rufing on Defendant's Motion to Permit Appeflate Counsel to Distribute Sealed 123 @
Transcripts to the Defendant with affidavit, filed.
{copy of motian, docket sheets and Clerks Notice sent to Ulimann RAJ) Image
09/26/2027 Endorsement on Defendant ‘s Motion for a Ruling on Defendant's Motion to Permit Appellate Counsel to
Distribute Sealed Transcripts to the Defendant with affidavit, (#123.0): ALLOWED
Paper #122 is ALLOWED without opposition. Defendant shalt not disseminate any sealed materials
absent further court order.

https:!fwww.masscourts.orgleservicesl?xzqYgEaWexW31--r8qPFnYMCC-39quc480thPrUggAtLMquTqiHsjAOSLquHDeOUnAKXaleBYFsua4m.. . 27/28
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{Notice and copy sent to J. Petito, Atty and C. lannini, ADA via mail) ﬁl.

10/04/2022 The following form was generated:
A Clerk's Notice was generated and seni io:
Defendant, Attorney: Joanne T Petite, Esq. Mirsky and Pstito, Attorneys at Law PO Box 1063, Exeter, NH N
43833 ]
Prosecutor, Atterney: Craig lannini, Esg. Sufiolk County District Attomey One Bulfinch Place, Boston, MA
02108

10/27/2023 Notice of docket entry received from Appeals Court 124 @
ORDER; The SJC has issued two decisions in Commonwesalth v. Guardado, SJC-13315, the first on
4/13/23 {Guardado 1), the second on 10/26/23 after allowing the Commonwealth's motion for ma
reconsideration {Guardado H). The parlies are fo file a joint status report, on or befare 11/10/13, regarding [
how they request to proceed following the SJC's Guardado decisions. Should the parties disagree as to
how 1o proceed, they are to provide an explanation as to their disagreement. Notice/atiest

0
w
Ko

10/30/2023 Notice of docket entry received from Appeals Court 125 @
RE#19: See court's order dated 10/27/2023, A joint status report remains due on or before 11/10/2023.
*Notice. Image
11/08/2023 HNotice of docket entry received from Appeals Court 126 @
RE#20: Treated as a joint motion ta file supplemental memoranda regarding the application of Guardada
{o this appeal, the motion is allowed. The defendant's supplemental memorandum, not fo exceed 10 Image ©
double spaced pages or 2,200 words is due on or before 11/21/23, The Commonwealth's memorandum, if £

any, is due 14 days after service of the defendant's supplemental memorandum. The defendant's reply
brief, if any will be due 14 days after service of the Commonweaith's memorandum. *Notice.

1142012023 Notice of docket entry received from Appeals Court 127
RE #21: Allowed to 12/5/23 for filing of the defendant's supplemental memorandum, The Commonwealth's
memorandum, if any, is due 14 days after service of the defendant's supplemental memorandurm. The
defendant's reply brief, if any will be due 14 days after service of the Commonweaith's memorandum.

10/17/2024 Rescript recsived from Appeats Courf; judgment AFFIRMED The judgement on the indictment charging 128 @
the defendant with murder in the second degree is affirmed. The judgements on the indictments charging
the defendsnt with unlawiul possession of a firearm and ammunition are vacated, and those verdicts are Image Eﬁ
sel aside. -
(referred to ACM K. Zitano)

11/08/2024 ORDER: The Appeals Court affirned the defendant's conviction for murder in the second degree, and 129 @ ?;':'
vacated wo convictions for firearms offenses bacause of Guardado.

B
oy
ke

CW shall file by November 28, 2024: {(a) a motion requesting a trial date for the two Indictments, OR {ba £
nolle prosequi. E

So Ordered
(notice and copy of order sent to Atty J. Petifo, ADA C. Campbell ang ADA C. 1annini)

Case Disposition _. ) | E

Disposition Date Case Judge ,
Disposed by Jury Verdict 06/03/2019 tocke, Hon. Jefirey A _

hitps:/iwww.rmasscourts. orgleservices/?x=qYglaWaxWs1 --r8qPFNYMCC-3eNgked8CthPriggAtt MoBgTaiHs|AOSLBqxHDe OUnAKXalfEB Y Fsuadm. .. 28/28
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APPEALS COURT
Full Court Panel Case
Case Docket
COMMONWEALTH vs, MARK T. REGAN
PARTIALLY SEALED
2021-P-1129
| ‘ CASE HEADER
Case Status Ciosed: Rescript issued
. Status Date 10/17/2024
: Mature Murder, second degree
Entry Date 12/15/2021
i Appelfant Defendant
: Case Type Criminal
Brief Status
_ Brief Due
| Arg/Submitted 05/06/2024
i [Decision Date 08/23/2024
Panel Milkey, Hodgens, Toone, 1.
Citation 104 Mass. App. Ct. 623
: Lower Court Suffolk Superior Court
| TC Number
Lower Ct Judge Jeffrey A. Locke, I
: TC Entry Date 05/15/2014
S Number
| FAR Number AR ZO007
! SIC Number
¢ INVOLVED PARTY ATTORNEY APPEARANCE
. Commonwealth - w24, - Inactive
: Plaintifff/Appelice - Inactive
Red brief fited
¢ 3 Enls, 102 Days
: Mark T. Regan
! Defendant/Appeifant
Stay vacated
Blue br, app & reply br filed
: 3 bnls, 240 Days

" ORAL ARGUMENTS

0:00/06:00

DOCKET ENTRIES
Entry Date  Paper Entry Text

12/16/2021 MPOUNDED INFORMATION: The motion for funds (#21) and supplemental impounded and sealed affidavit in
support of third motion to withdraw, transcripts of the 07/14/2015 and 16/29/2015 proceedings in the Superior
: Court are sealed pursuant to the orders of the Superior Court on the record at those proceedings.
©12/15/2071 Transcript Volume: 02/17/2015 - Hearing .
12/15/2021 Transcript Volume: 03/02/2015 - Hearing .
S 12/15/2021 Transcript Volume: 07/14/2015 - Hearing SEALED.
12/15/2021 Transcript Volume: 10/29/2015 - Hearing SEALED.
: 12/15/2021 Transcript Volume: 12/22/2015 - Heating .
©12/15/2021 Transcript Volume; 01/14/2016 - Hearing .
- 12/15/2021 Transcript Volume: 12/13/2016 - Hearing .
12/15/2021 Transcript Volume: 12/01/2017 - Hearing .
Transcript Velume: 09/12/2018 - Hearing .

L 12/15/2021

113




 12/15/2021
- 04/02/2024
12/15/2021

1212112071
- 12/21/2021
12/15/2021
12/15/2021
12/1502021
12/15/2021
127152021

12/15/2021
- 12/15/2021
' 12/15/2021
12/15/2021
127152021
- 12/15/2021
' 12/15/2021
12/1572021
1272212021
| 01/14/2022
| 01/18/2022
0411912022
- 04/20/2022
0711412022
0771512022
. 09/15/2022
| 09/19/2022

102412022
L 10/24/2022
1012412022
- 10/28/2022
- 11/23/2022
£ 11/28/2022
 01/26/2023
- 01/26/2023
| 03/06/2023

03/07/2023
. 03/13/2023
03/21/2023
- 03/23/2023
04/21/2023
 04/24/2023
| 04/25/2023

. 04/28/2073

, 04/28/2023
: 10/26/2023

#1

2

#3

#4

#5

#e

#7

#8

#9

#10

#11

#12

#13

#14
#15

#16
#i7

#18

#18

Transcript Volume: 12/11/2018 - Motion to Suppress .

Additional Transcript Volume: 12/12/2018 - Hearing

Transcript Velume: 05/20/2019 - Trial

Additional Transcript Volume: 05/20/2019 - Trial (SEALED Part 1} .

Additional Transcript Volume: 06/20/2019 - Trial (SEALED part 2) .

Transcript Volume: 05/21/2019 - Trial .

Transeript Volume: 05/22/2019 - Trial .

Transcript Volurme: 05/23/2019 - Trial.

Transcript Volume: 05/24/2019 - Trial .

Transeript Volume: 05/28/2019 - Trial .

Transcript Velume: 05/29/2019 - Trial .

Transcript Volume: 05/2%2019 - Trial - Addendum. SEALED

Transcript Volume: 05/30/2019 - Triat .

Transeript Volume: 05/31/2019 - Triaj.

Transcript Volume: 06/03/201% - Trial .

Transcript Volume: 06/06/2019 - Sentencing .

Lower Court Assembly of the Recerd Package

Notice of entry sent.

Docketing Statement filed for Mark T. Regan by Attorney Joanne Petito.

Motion of Appellant to extend date for filing brief and appendix filed for Mark T. Regan by Attorney Joanne Petito.
RE#4: Allowed to 04/27/2022. *Notice

Motion of Appellart to extend date far filing brief and appendix filed for Mark T, Regan by Attorney Joanne Petito,
RE#5: Allowed to 7/22/22. Mo further enlargements should be anticipated. {Neyman, J.) Notice sent.

Motion of Appeliant to extend date for filing brief and appendix filed for Mark T. Regan by Attorney loanne Petito.
RE#6; Allowed to 9/22/22. No further enjargement. {Sacks, 1), *Notice

Motion of Appellant to extend date for filing brief and appendix filed for Mark T. Regan by Attorney Joanne Petito.

RE#7: Pursuant to the single justice's 07/15/2022 order, the motion is denied without prejudice to renewal
accompanied by the proposed brief and appendix no iater than 10/24/2022. (Green, C.j). *Notice.

Appeflant brief filed for Mark T. Regan by Attorney Joanne Petito.

Appendix filed for Mark T. Regan by Attorney Joanne Petito.

Motion of Appellant to extend date for filing brief and appendix filed for Mark T. Regan by Altorney Joanne Petito.
RE#10: Allowed and accepted for filing. Notice

MOTION of Appellee to extend hrief due date filed for Commonwealth by Attorney Paul Linn.

RE#11: Allowed to 51/23/2023. Notice sent.

MOTION of Appebee to extend brief dus date filed for Cormmonwealth by Attorney Paul Linn,

RE#12; Allowed ta 03/06/2023. Notice sent,

MOTION of Appellee to extend brief due date filed for Commonwealth by Attorney Paul Linn.

RE#13: Allowed to 03/13/2023. Netice sent.

Appellee brief filed for Commonwealth by Attorney Paul Linn,

Motion of Appellant to extend date for filing Reply Brief fited for Mark T. Regan by Attorney Joanne Petite.
RE#15: Altowed to 04/26/2023. *Notice.

MOTION of Appeliant to stay appeliate proceedings filed for Mark T. Regan by Attorney foanne Petita.
RESPONSE filed for Commonwaeaith by Attorney Paul Linn.

RE#16 & 17: After review of papers #16 & 17, the defendant may raise his arguments related to Commaonwealth v.
Guardado, 431 Mass. 666 (2023), in his reply brief, now due onh or before 05/05/2023. Within 14 days of the filing of
the defendant's reply brief, the Cammonweaith may file a supplemental memorandum, not to exceed 10 pages
addressing the defendant's arguments retated to Guardado only. {Muona, 1} . *Notice.. *Notice.

ORDER: It has come ta the court's attention that the Cornmonwealth intends to file a Rule 27 motion for
reconsideration or modification of decision in Comnmonwealth v. Guardado {SIC-133135). As issues refated to

Guardado are implicated in this appeal, appellate proceedings are stayed pending the SIC's issuance of the rescript to |
the tria) court in that matter or further order of this court. A status report is due within 7 days of the issuance of the
rescript in Guardado. *Natice/Attest,

RE#16 & 17 {REVISED ACTION]: See court's order entered this date staying appellate proceedings. *Netice.
Status Report filed for Commonwealth by Attorney Paul Linn.

2{3




10/27/2023

10/30/2023
11/06/2023 #20
- 11/08/2023

: 11/20/2023 #21
| 11/20/2023

12/05/2023 #22
12/20/2023 #23
12/20/2023 #24
12/21/2023
01/03/2024 #25
- 03/14/2024
03/18/2024 #26
0312012024 #27
04/03/2024
1 04/04/2024
05/03/2024 #28
| 05/06/2024
08/23/2024
. 08/23/2024
| 08/23/2024
08/23/2024 #29

00/12/2024
10/17/2024
107172024

Asof 10/17/2024 2115pm

ORDER: The SIC has issued two decisions in Commonwealth v. Guardado, SIC-13315, the first on 4/13/23 (Guardado:

I}, the second on 10/26/23 after allowing the Commonwealth's motion for reconsideration (Guardado li). The parties
are to file a joint status report, on or before 11/10/13, regarding how they request to proceed following the SIC's
Guardado decisions. Should the parties disagree as to how to proceed, they are to provide an explanation as to their
disagreement. Notice/attest

RE#19: See court's order dated 10/27/2023. A joint status report remains due on or before 11/10/2023. *Notice,
Status Report filed for Commonwealth and Mark T, Regan by Attorney Joanne Petito.

RE#20: Treated as a joint maotion to file supplemental memaranda regarding the application of Guardado to this

‘appeal, the motion is aliowed. The defendant's supplemental mamorandum, not to exceed 10 double spaced pages or
2,200 words is due on or before 11/21/23. The Commonwealth's memarandum, if any, is due 14 days after service of |
the defendant’s supplemental memerandum. The defendant's reply brief, if any will be due 14 days after service of the?

Commonwealth's mamerandum. *Notice.
Motion for extension of time to file supplemental memo filed for Mark T. Regan by Attorney Joanne Petito.

RE#21: Allowed to 12/5/23 for filing of the defendant’s supglemental memorandum. The Commonwealth's
memorandum, if any, is due 14 days after service of the defendant's supplemental memorandum. The defendant’s
reply brief, if any will be due 14 days after service of the Commonwealth's tnemorandum. *Notice

Suppiemental Memorandum fited for Mark T. Regan by Attorney Ioanne Petito.

Supplemental Memorandum filed for Commonwealth by Attorney Paul Linn.

MOTION of Appellee to extend memorandum due date filed for Commonwealth by Attorney Paul Linn.
RE#24: Allowed and accepted for filing. *Notice.

Reply hrief filed for Mark T. Regan by Aftorney Joanne Petite.

Notice sent seeking information on unavaitability for oral argument in May 2024

Response from Paul B. Linn, AD.A. re: unavailable for oral argument May 10.

Notice of 05/06/2024, 9:30 AM argument at Allan M. Hale {(Rm Four) sent.

Response from Paut B, Linn, AD.A. re: will appear and argue on 05/06/2024.

Response from Joanne T. Petito, Esquire re: will appear and argue on 05/06/2024. (Received on 04/02/2024)
Letter pursuant to MRAP 16()) filed for Mark T. Regan by Attorney loanne Petito.

Oral argurment held. (Milkey, 1., Hodgens, )., Toane, 1),

RE#22: No action needed. {Milkey, Hodgens, Toone, J1.). *Notice.

RE#23: No action needed. {Milkey, Hodgens, Toone, 1.). *Notice.

RE#28: No action needed. (Milkey, Hodgens, Toone, JL). *Notice.

Decision: Fult Opinion {Toone, 1.). The judgment on the indictment charging the defendant with murder in the second
degree is affirmed. The judgments on the indictments charging the defendant with uniawful pessession of a firearm
and ammunition are vacated, and those verdicts are set aside. *Notice.

FAR-30007 opened on FAR APPLICATION filed for Mark Tomas Regan by Attorney loanne Petita.
FAR DENIED (on 10/16/2024).
RESCRIPT to Trial Court.

313
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: Case Status

. Status Date

Mature

Entry Date

Appeals Ct Number

i Response Date
Appellant

. Applicant

. Citation

- Case Type

: Full Ct Number

: TC Number

i Lower Court

Lower Ctludge

" INVOLVED PARTY
: Commonwealth
- Plaintiff/Appellee

. Mark Tomas Regan
. Defendant/Appellant

. Entry Date  Paper
09122024
09/12/2024 #1

- 10/18/2024 #2

Agod TO23/2024 2:200m

SUPREME JUDICIAL COURT
far the Commonwealth
Case Docket

COMMONWEALTH vs. MARK TOMAS REGAN
PARTIALLY SEALED
FAR-30007

' CASE HEADER

FAR denied
10/16/2024
Murder2
09/12/2024
I024-P-1125
09/26/2024
Defendant
[Defendant

494 Mass. 1108
Criminal

Suffotk Superior Court
 Jeffrey A. Locke, .

ATTORNEY APPEARANCE
Cailin b, Campbel], &34, - Inactive
i & .- Inactive

~ DOCKET ENTRIES
Entry Text
Docket opened.
FAR APPLICATION filed for Mark Tamas Regan by Attorney Joanne Petita.

DENIAL of FAR application.

1
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COMMONWEALTH OF MASSACHUSETTS - k

SUFFOLK, ss. SUPERIOR COURT
DOCKET # §U20614-CR-10420

COMMONWEALTH

V.

MARK REGAN

MOTION FOR A REQUIRED FINDING OF NOT GUILTY

Now comes the defendant in the above-captioned case and, pursuant to Mass.R.Crim.P. 24 , and
moves this Honorable Court for a Required Finding of Not Guilty. In the event that the Caurt
declines to enter a finding of not guilty, the deféndant requests the Court to exercise its diseretion

to order a new trial on the ground that justice may not have been done.

Respectfully submitte ‘onbehalf of the defendant,

. ad
Lougno Perez; Bsq. BRE# 561908
60 State Street, Suite 700
Boston, MA 02109

Phone (617) 441-0444
Email: AttorneyPerez@Gmail.com
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Volume : VII
Pages: 258
Exhibits: (See Index)

COMMONWEALTH OF MASSACHUSETTS

SUFFOLEK, SS. SUPERIOR COURT DEPARTMENT

COMMONWEALTH OF MASSACHUSETTS

V5.

MARK TOMAS REGAN

* ok

QF THE TRIAL COURT

A Kk Kk & * K *k * * Kk K * K &

Indictment No.
1484CR10420

T T

ok ok ok ok Kk Kk Kk K Kk % Kk K K%

Trial with Jury - Day 7
Before the Honorable Jeffrey A. Locke

APPEARANCES:

For

BY:

For
BY:

the Commonwealth:

Office of the District Attorney for Suffolk County
One Bulfinch Place

Boston, Massachusetts 02114

Craig Iannini

Assistant District Attorney

Mark Tomas Regan:

Lorenzo Perez

Attorney at Law

Law Office of Lorenzo Perez, P.C.
One Boston Place

201 Washington Street, Suite 2600
Boston, Massachusetts 02108

suffolk Superior Courthouse
Beoston, Massachusetts
Wednesday, May 29, 2018

Paula M. Mills
Retired Certified Court Reporter
and Court Transcriptionist
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16
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21

22
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25

7114
for right now, if vou wcould, take a brief recess.

The jurors may be excused.

(Whereupon, the jury is excused for a brief
recess. )}

THE COURT: All right. The Commonwealth
having rested, Mr. Perez, do you have a motion?

MR. PEREZ: Yes, I do, Your Honor.

THE CQURT: Do you want to be heard on the
motion beyond its filing?

MR, PEREZ: No, Your Honor. T think it
speaks for itself. I’m sure Your Honor has been
keen to the points that I have made and I will
make. The Commonwealth hasn’t met its burden. It
shouldn’t go to the jury at this point. There is
inadequate evidence, even in the 1light most
favorable to the Commonwealth.

THE COURT: Applying the well-known
Latimore standard at this stage of the proceedings,
the issue is whether or not there is any evidence
from which a reasonabie Jjury, drawing all
inferences in favor of the Commonwealth, could find
the Commonwealth had met its burden of proof; and 1
find under that analysis that there is sufficient
evidence. The motion, therefore is denied.

All right. Mr. Perez, I indicated
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COMMONWEALTH OF MASSACHUSETTS

SUFFOLK S.S, superior Court Department - Criminal

May 2019, SITTING

Commonwealth of Massachuseits
v

Mark Tomas Regan

VERDICT SLIP

[ARSCRIOEZO0 #0010 - Murder

ti the above-enmtitbed case. we the Jury sy that the detendant is
1. Not Guilty
2. Guilty of Murder in the First Degree
Based upon the theory or theories of:

Fxtreme Atracity or Cruelty

Deliberate Premeditation

3 Guilty of Murder in the Second Degree

And this is our unanimoos Jdectsion. .
| (i ]
Date: done O a2 T Torerson

A 104
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COMMONWEALTH OF MASSACHUSETTS

SUFFOLK SS Superior Court Bepartinent - Criminal

May 20019 SITTING

Commonwealth of M lassachuset!s
s
Mark Tomas Regan

VERDICT SLIEP
TA8SCR I 4200 #002- Unlaw ful Possession of a Firearm

[n the above-entitied case. we the furny sy that the defendant is
1. Mot Guilty

2 Vv Guilty as charged

And s s our wimmous dectshen, / \/““"“/
( , |

Date: 2.re B0 L2009 ORCPerson |

RN
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COMMONWEALTH OF MASSACHUSETTS

SUFFOLRK NN, Superior Court Department - Criminal

My 2009, SITFING

Commonwealth of Massachusetts
v S
Mark Tomas Regan
' VERDICT SLIP
T484CR D420 BOBR- Unlaw ful Possession of Ammunition

I the abos c-entitied case, we the jun say that the derendant i

1. NotGuilt

1. ,{’i Guilty ax charged

And this s our unanimeas decision,

i . T
. . \,\1 '.'_/ oy e
Phde: ool R H - Parepersan

N1 o
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Massachusetts Appeals Court  Case: 2021-P-1128  Filed: 12/5/2023 4:43 PM

COMMONWEALTH OF MASSACHUSETTS

SUFFOLK, ss. APPEALS COURT
No. 2021-P-1129

COMMONWEALTH
V.
MARK T. REGAN
DEFENDANT’S SUPPLEMENTAL MEMORANDUM REGARDING THE

APPLICATION OF
COMMONWEALTH VS GUARDADO TO HIS APPEAL

Backeround

The defendant was tried by a jury in Suffolk Superior Court in May and June,
2019. On June 4, 2019, he was convicted of second-degree murder, G.L. ¢. §265(1),
unlawful possession of a firearm, G.L. ¢. 269 §10(h); and unlawful possession of
ammumnition, G.L. c. 269 §10(h). He was sentenced on June 6, 2019. RA/30-32.! The
defendant filed a notice of appeal on June 6, 2019, and his case was entered in this
Court on December 15,2021. RA/111.

Afier the main briefs were filed but before the defendant filed his reply brief,

the SJC decided Commonwealth v. Guardado, 491 Mass. 666 (2023) (“Guardado 1),

! Consistent with the defendant’s brief, the Record Appendix is cited as “RA/[page
no.]”. The trial transcript is cited as “Tr/[I-X1}/[page no.]".




Massachusetts Appeals Court  Case: 2021-P-1129  Filed: 12/5/2023 4:49 PM

and on April 28, 2023, appellate proceedings were stayed in the instant case pending
the SJC’s decision on a motion for reconsideration in Guardado 1, supra. On October

25, 2023, the SJIC decided Commonwealth v. Guardado, 493 Mass. 1 (2023)

(“Guardado 11", and on November 8, 2023 this Court issued an order allowing the
parties to file supplemental memoranda to address the application of the SJC

decisions in Guardado I and Guardado 1 to this appeal.

Facts Regarding Firearm and Ammunition Charges

The defendant moved for a required finding of not guilty at the close of the
Commonwealth’s evidence, which was denied. TrVII/114. The trial judge instructed
the jury on the charges of unlawful possession of a firearm, not having been issued a
firearm identification (“F.1D.”) card and unlawful possession of ammunition, not
having been issuéd an F.1.D. card, as follows:

The defendant is next charged under Section 10H of Chapter 269 of our
General Laws of knowingly possessing a firearm unlawfully. In order to
prove the defendant guilty of this offense, the Commonwealth must prove
three elements beyond a reasonable doubt, first, that the defendant possessed
a firearm; second, that what the defendant possessed met the legal definition
of a firearm; and, third, the defendant knew that he possessed that firearm.

TrvVI1/52-53

If the Commonwealth has proved each of these elements beyond a
reasonable doubt, then you shall find the defendant guilty of unlawful
possession of a firearm. If, however, the Commonwealth has failed to prove
any one of these elements beyond a reasonable doubt, then you shall find the
defendant not guilty.




Massachusetts Appeals Court  Case: 2021-P-4129  Filed: 12/5/2023 4:49 PM

Now, the defendant is also charged with unlawful possession of ammunition
in violation of General Laws, Chapter 269, Section 10H. And this statute
provides in part, “Whoever possesses ammunition without complying with
the requirements of the law regarding ammunition shall be punished.” In
order to prove the defendant guilty of this offense, the Commonwealth must
prove the following three elements beyond a reasonable doubt, first, that the
defendant possessed that item; second, the item meets the legal definition of
ammunition; and, third, the defendant knew that he possessed that
ammunition.

TrVIL/56

If the Commonwealth proves cach of these elements beyond a reasonable

doubt, then you should find the defendant guilty of this offense. If, however,

the Commonwealth fails to prove any one of these three elements beyond a

reasonable doubt, then you shall find the defendant not guilty.
TrVIUI/57. The defendant did not object to the instructions. TrV1I1/57. There was
no evidence at trial regarding whether the defendant had been issued a firearms
identification card. Trl-VIL The defendant was convicted under G.L. ¢. 269 §10(h)
of unlawful possession of a firearm and ammunition that were found in his home.
TrV1/46,53-56; TrV1l/151-152.

Argument

In Guardado I, supra, the SJC revisited its then-existing precedent that,
consistent with G.L. ¢. 278 sec. 7, licensure is an affirmative defense and that to
convict a defendant under G.L. ¢c. 269 §10(a) or §10(h) the Commonwealth does not

have to prove that the defendant did not have a license or firearm identification card.

Guardado I, 491 Mass. at 687-688, 690 (citing New York State Rifle & Pistol Ass'n v.

3



Massachusetts Appeals Court  Case: 2021-P-1129  Filed: 12/5/2023 4:48 PM

Bruen, 142S. Ct. 2111, 2122, 2134, 2135 (2022); id., 142 S. Ct. at 2135 (quoting

District of Columbia v. Heller, 554 U.S. 570,592 (2008). The SJC held that in order to

convict a defendant of unlawful possession of a firearm, the Commonwealth must
prove “as an element of the crime charged” that the defendant in fact failed to comply
with the licensure requirements for possessing a fircarm and ammunition. Guardado 1,
491 Mass. at §90,692-693. The SIC determined that the decision in Guardado [
applies prospectively and to cases that were active or pending on direct review as of
the date of the U.S. Supreme Coﬁrt’s June 23, 2022 decision in Bruen, 142 S. Ct. at
2122. Guardado, 491 Mass. at 694. Because the defendant was convicted and
sentenced in June 2019 and his case is currenily pending in this Court on direct
appeal, the decision in Guardado I applies to his case. Guardado 1, 491 Mass. at 693-
694.

In the instant case, the jury was not instructed that absence of an F.1.D. card
is an essential element of the firearm and ammunition charges and that the
Commonwealth must prove beyond a reasonable doubt absence of an F.LD. card in
order to convict the defendant. TrVII1/52-53,56-57. Failure to so instruct the jury
permitted the defendant to be convicted of unlawful possession of a firearm and
ammunition without proof beyond a reasonable doubt of every essential element,
violating his rights under the Due Process Clause of the Fourteenth Amendment and

under the Second Amendment. Guardado I, 491 Mass. at 691; Bruen, 142 S. Ct. at
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2122 (2™ and 14" Amendments protect the right to carry a handgun for self-defense
outside the home, consistent with Heller, supra, 554 U.S. 570, 128 S.Ct. 2783 (2008)

and McDonald v. Chicago, 561 U.S. 742, 130 S. Ct. 3020 (2010), which recognized

the right to possess a handgun for self-defense in the home); Heller, 554 U.S. at 628,
635; McDonald, 561 U.S. at 791. The Due Process Clause of the 14" Amendment
requires the Commonwealth to prove beyond a reasonable doubt every essential
element of the charged offense. In re Winship, 397 U.S. 358, 364 (1970) (Due Process
Clause requires “proof beyond a reasonable doubt of every fact necessary to constitute

the crime with which he is charged”); Commonwealth v. Brown, 477 Mass. 805, 815

(2017), cert. denied, 139 S. Ct. 54 (2018) (citing Inre Winshin, supra, 397 U.S. at
364). Because absence of an F.1.D. card is an essential element of unlawful possession
of a fircarm and unlawful possession of ammunition, the defendant's rights to due
process were violated when the judge placed upon him the onus of presenting

evidence of licensure, and his convictions must be reversed. Guardado I, 491 Mass. at

688 (citing Walton v. Arizona, 497 U.S. 639, 650 (1990); Commonwealth v. Mills,

436 Mass. 387, 398 (2002); and Neder v. United States, 527 U.S. 1, 10 (1999)

(“improperly omitting an element from the jury ... precludes the jury from making a
finding on the actual element of the offense” [emphasis in original})).
As in Guardado I, trial counsel’s failure to object to the jury instructions is

excused under the clairvoyance exception: the defendant’s trial occurred between
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May 20 and June 6, 2019, prior to the U.S. Supreme Court’s decision in Bruen, supra,
and the constitutional theory on which the SJC decision in Guardado I is based was
not yet sufficiently developed to afford the defendant a genuine opportunity to raise
his claim. Guardado, 491 Mass. at 686, 694. Prior to its decision in Guardado |, the

SJC consistently held that “in prosecutions under G. L. ¢. 269, ¢ 10 (a) and (#1), the

Commonwealth does not need to present evidence to show that the defendant did not

have a license or FID card because the burden is on the defendant, under G. L. ¢. 278

$ 7 to come forward with such evidence.” Commonwealth v. Powell, 459 Mass. 572,

582 (2011) (declining to revisit allocation of burden to produce evidence of licensure
under G.L. ¢. 278, § 7 for prosecutions under G.L. c. 269, § 10(a) & (h) because
absence of a license was not considered by the SJC to be an element of the offense).

The erroneous jury instructions were not harmless, as there was no evidence at
trial regarding licensure, including possession of an F.1.D. card, and the error caused
the defendant to be convicted of crimes for engaging in constitutionally protected
activity. Guardado, 491 Mass. at 691; Bruen, 142 5. Ct. at 2122.

For the reasons stated above, the defendant’s convictions on the firearm and
ammunition charges must be vacated. Guardado, 491 Mass. at 691; Jackson v.

Virginia, 443 U.S. 307, 318-319 (1979); Commonwealth v. Latimore, 378 Mass. 671,

676-678 (1979); Bruen, 142 S. Ct. at 2122; Heller, 554 U.S. at 628, 635, McDonald,

561 U.S. at 791, Under Guardado 1L, the defendant’s case must be remanded for a new




Massachusetts Appeals Court  Case: 2024-P-1129  Filed: 12/5/2023 4:49 PM

trial on the firearm and ammunition charges. Guardado 11, 493 Mass. at 12.

In the alternative, while the decisions in Guardado 1 and_Guardado I treat the

U.S. Supreme Court decision in Bruen as a new rule, the decision in Bruen may be
regarded as stating an old constitutional rule, at least with respect to possession of a
fircarm and ammunition in one’s home, because it was dictated by existing Supreme

Court precedent at the time the defendant’s conviction became final. Teague v. Lane,

489 1J.S. 288, 301 (1989); Commonwealth v. Meiendez—Diaz, 460 Mass. 238,243

(2011); contra Guardado I, 493 Mass. at 8, Guardado 1, 491 Mass. at 694. The

Supreme Court in Bruen attributed its decision to its previous holdings in Heller and

MacDonald, stating that

In District of Columbia v. Heller, 554 U. S. 570, 128 S. Ct, 2783, 171 L. Ed. 2d
637 (2008}, and McDonald v. Chicago, 561 U, S. 742, 130 8. Ct. 3020, 177 L.
Ed._2d 894 (2010), we recognized that the Second and Fourteenth Amendments
protect the right of an ordinary, law-abiding citizen to possess a handgun in the
home for self-defense. In this case, petitioners and respondents agree that
ordinary, law-abiding citizens have a similar right to carry handguns publicly
for their self-defense. We too agree, and now hold, consistent with Heller and
MecDonald, that the Second and Fourteenth Amendments protect an individual’s
right to carry a handgun for self-defense outside the home.

Bruen, 142 S. Ct. at 2122. Thus, Bruen may be viewed as not breaking new ground
with respect to the right to possess a firearm in the home; rather, the Second
Amendment constitutional right to possess a handgun in one’s own home was

established by Heller and McDonald and that conduct was presumptively protected

prior to the defendant’s trial. Bruen, 142 S. Ct. at 2122, 2126; Teague, 489 Mass. at
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301; Heller, 554 U.S. at 628-629; McDonald, 561 U.S. at 767-768, 791. Because
licensure is an essential element of unlawful possession of a firearm and ammunition
under G.L. ¢. 269 § 10, the Commonwealth was required to prove beyond a
reasonable doubt absence of licensure. Heller, 554 U.S. at 628-629; McDonald, 561

U.S. at 767-768, 791; Bruen, 142 C. Ct. at 2122, 2126; see Herrington v. United

States, 6 A.3d 1237, 1242-1244 (D.C. 2010); Guardado 1, 491 Mass. at 690,692-693.
Where the right to possess a handgun in one’s own home was established prior to the
defendant’s trial by Heller, supra, and McDonald, supra, the evidence in the
defendant’s trial may be deemed insufficient not only by the post-trial legal

development in Bruen, but by the law set forth in Heller and McDonald. Under those

circumstances, the defendant’s motion for a required finding of not guilty should have

been granted on the firearm and ammunition charges, and Fifth Amendment

principles of double jeopardy prectude retrial. Burks v. U.S., 437 U.S. 1, 10-1 1,16-18

(1978); North Carolina v. Pearce, 395 U.S. 711,717-718 (1969); Commonwealth v.

Lopez, 484 Mass. 211,221 (2020); Jackson, 443 U.S. at 318-319; Latimore, 378

Mass. at 676-678.
Conclusion
For the reasons stated above, the defendant’s convictions of unlawful
possession of a firearm and unlawful possession of ammunition must be vacated and

verdicts of not guilty entered on those indictments; in the alternative, his case must be
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remanded for a new trial on those indictments.

Respectfully submitted,

Mark Tomas Regan,
by his Attorney,

/s/ Joanne T. Petito

Joanne T. Petito, Esq.

B.B.O. # 559773

Mirsky & Petito

Attorneys at Law

P.O. Box 1063

Exeter, NH 03833

Tel. (603) 580-2132
Dated; December 5, 2023 joanne. petito@gmail.com
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ISSUES PRESENTED

L. Whether the defendant’s Motion to Suppress Evidence Seized Without a
Search Warrant was erroneously denied because the warrantless entry and search
were unjustified under the emergency aid and the community caretaking exceptions to
the warrant requirement, depriving the defendant of his rights under the Fourth
Amendment and Article 14, requiring reversal.
1.  Whether a fingerprint expert improperly testified to the infallibility of
individualization of fingerprints, creating a substantial risk of a miscarriage of justice
and requiring reversal,
1.  Whether trial counsel’s failure to object to a fingerprint expert’s testimony
deprived the defendant of effective assistance of counsel, requiring reversal.

IV. Whether the defendant’s convictions of unlawful possession of a firearm and

unlawful possession of ammunition must be vacated because the evidence was

insufficient to prove that the defendant did not have an F.I.D. card, and the jury was

not instructed on the essential element of absence of licensure.?

2 This issue was raised in the Defendant’s Supplemental Memorandum Regarding the

Application of Commonwealth vs. Guardado to his Appeal, pursuant to the November
8 2023 Order of thus Court.
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STATEMENT OF THE CASE

The defendant relies on the Statement of the Case contained in his principal

brief and in the “Background” section of Defendant’s Supplemental Memorandum

Regarding the Application of Commonwealth vs. Guardado to his Appeal.

STATEMENT OF FACTS

The defendant relies on the Statement of Facts contained in his principal brief

and in the Defendant’s Supplemental Memorandum Regarding the Application of

Commonwealth vs. Guardado to his Appeal.

ARGUMENT?

i. The warrantless entry and search of the defendant’s residence on March 14,
2014 violated his rights under the Fourth Amendment and Article 14, and all
evidence obtained from the ent search should have been suppressed.

The motion judge denied the defendant’s Motion to Suppress Evidence Seized
Without a Search Warrant, finding that the warrantless entry mto the defendant’s
residence was justified by both the emergency aid exception and the community

caretaking exception to the warrant requirement. This ruling was erroneous because

3 The defendant does not waive arguments raised in his principal brief and in
Defendant’s Supplemental Memorandum Regarding the Application of
Commonwealth vs. Guardado to his Appeal.




Massachusetts Appeals Court  Case: 2021-P-1128  Filed: 1/3/2024 10:51 AM

police did not have sufficient information to form an objective belief that Regan® was
injured or in imminent danger of physical harm prior to their entering the residence at
105 Perham Street, which is required for the emergency aid exception to apply; and
the community caretaking exception does not apply to residences.’

Mere existence of potentially harmful circumstances is not sufficient under the
emergency aid exception; there must be imminent danger of immediate and serious

injury for the exception to apply. Commonwealth v. Raspberry, 93 Mass. App. Ct.

633, 638-639 (2018). The emergency aid exception has been applied in cases where
there were factors in addition to missed appointments or unresponsiveness to attempts

to contact; however, no such additional factors were present in the instant case. See,

eg., Commonwealth v. Entwistle 463 Mass. 205, 216 (2012) (presence of pampered

4 Consistent with the defendant’s principal brief, the decedent is referred to herein as
“Regan”, the defendant is referred to as “the defendant”, and Bernard Regan 1s
referred to as “Bemard”.

5 As argued in the defendant’s principal brief, in 2021 the U.S. Supreme Court held in
Caniglia v. Strom, 141 S.Ct. 1596 (2021), decided afier the motion judge’s decision in
this case, that the community caretaking exception does not apply to residences.
Caniglia, supra, 141 S. Ct. at 1598. The Commonwealth does not argue on appeal that
the warrantless entry and search of 105 Perham Street was justified under the
community caretaking exception. (C.Br. 18-19).

9
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family pet left unattended, and infant family member); Commonwealth v. Snell, 428

Mass. 766, 773 (1988) (threats to burn house down and murder missing individual

before individual went missing); Commonwealth v. Ortiz, 435 Mass. 569, 571,573

(2002) (missing individual last seen being taken into a store by individual who had
sexually assaulted someone else earlier that morning).
The motion judge and the Commonwealth compare the instant case to

Commonwealth v. Townsend, 453 Mass. 413 (2009); however, this case is

distinguishable from Townsend, supra, in significant respects. Townsend involved
domestic violence and drug use. The missing individual in Townsend was a victim of
domestic violence incidents committed by the defendant in that case, and she was last
heard from while inside the defendant’s apartment. In addition, she was a drug user
and was known to binge on cocaine. Police were apprised of all that information prior
to their warrantless entry into the defendant’s apartment. The instant case, by contrast,
did not involve domestic violence, and while Regan’s brother Bernard testified that
the defendant and Regan had a “tumultuous” relationship, that information was not
relayed to police prior to entry. Supp/26.

Although the motion judge and the Commonwealth point to “very real
concerns of a medical emergency based on [Regan’s] medical history and age”, there

8
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was no evidence to establish objective concern that there was a medical emergency.
Police had no information regarding any emergent or potentially emergent medical
concerns, they were advised only that Regan “had a medical history, but not any
specific injury or issue at that moment”, and they had no information regarding what
medical issues Regan might have had. ® Supp/76. Mere existence of potentially
harmful circumstances is insufficient. Raspberry, 93 Mass. App. Ct. at 638-639.

The Commonwealth’s suggestion in its brief that an iominent medical
emergency is presented by Regan’s age of either 58 or 66 years because a heart attack
or stroke may occur suddenly in a person of that age 1s unsupportable. Such a standard
would permit warrantless entry into any residence where an individual aged 58 to 66
may be present, which clearly violates the Fourth Amendment and Article 14:
exceptions to the warrant requirement for entry into a home are few, and they are
“carefully and jealously drawn”. Commonwealth v. Tuschall, 476 Mass. 581, 589

(2017) (citing Commonwealth v. DiGeronimo, 38 Mass. App. Ct. 714, 721 [1995],

® No current medical conditions ever came to light; Bernard testified at the
suppression hearing that Regan had been successfully treated for cancer in the past,
and that he had “a couple of physical issues”. Supp/30.

9
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quoting Jones v. United States, 357 U.S. 493, 499 (1958). They do not permit entry

into an individual’s home simply because a 58- or 66-year old person may be inside.

[1. Testimony by a fingerprint expert that he has never made an error, and that
no two individuals have ever been found to have the same fingerpring, iis
inadmissible as testimony of infallibility of individualization of fingerprints,
creating a substantial risk of a miscarriage of justice and requiring reversal.

The Commonwealth erroneously equates Savicke's testimony that he has

never made an erroneous fingerprint identification to the testimony of an expert in

United States v. Casanova, 886 F.3d 55 (1* Cir. 2018), that the error rate in
fingerprint comparison is “very small”. Casanova, supra, 886 F.3d at 61-62.
Savicke did not testify that the error rate is very small. TrVIF97;RA/100;A/60.
Testimony that the error rate 1s "very small” woﬁld suggest that the errors do occur,
that the rate is not zero, and that fingerprint analysis is not infallible. Casanova,
886 F.3d at 62. Savicke testified instead that his error rate is zero, and that 1s
impermissible. His testimony suggested that his individualization of fingerprints is

infallible, which is precisely what Commonwealth v. Gambora, 457 Mass. 7135

(2010), prohibits. Gambora, supra, 457 Mass. at n.22 (expert opinions expressing

absolute certainty or infallibility of individualization of a print are impermissible),

10
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and n.15 (assertion of zero error rate is uvnrealistic) (citing and quoting’ National
Research Council, “Strengthening Forensic Science in the United States, A Path

Forward” (2009), at 143 (“National Academy of Sciences ("NAS”) Report”),

htps //www.oip.gov/pdifiles ] /nii/erants/22809 | pdf (Supplemental Addendum,
this brief ("S.A.") 16-19)). Savicke’s testimony that he has never made a

misidentification is also prohibited under Commonwealth v. Wadlington, 467

Mass. 192 (2014), in which the SIC specifically found that expert testimony that
the error rate of latent print comparison “should be zero” is inadmissible.

Wadlington, supra, 467 Mass. at 205; Commonwealth v. Armsirong, 492 Mass.

341, 346-347 (2023) (improper to suggest infallibility of fingerprint examiner’s

conclusions on direct examination).

"Error rate is a much more difficult challenge [than documentation]. Errors can
occur with any judgment-based method, especially when the factors that lead to
the ultimate judgment are not documented. Some in the latent print community
argue that the [ACE-V] method itself, if followed correctly (i.., by well-trained
examiners properly using the method), has a zero error rate. Clearly, this
assertion is unrealistic, and, moreover, it does not lead to a process of method
improvement. The method, and the performance of those who use it, are
inextricably linked, and both involve multiple sources of error (e.g., errors in
executing the process steps, as well as errors in human judgment).”

NAS Report at 143, quoted at Gambora, supra, 457 Mass. atn.15.
11
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.In addition, Savicke’s testimony that fingerprints “are unique [in] that no
two individuals have ever been found to have the same fingerprints” overstates the
accuracy of latent print comparison for at least two reasons. First, as the SJC in
Gambora noted, uniqueness of human friction ridge arrangement “provides no
guarantee that prints from two different people are always sufficiently different

that they cannot be confused”. Commonwealth v. Joyner, 467 Mass. 176, n.6

(2014) (quoting Gambora, 457 Mass. at 724-725, and the 2009 NAS Report, supra,
at 144). Thus, stating that fingerprints are unique and that no two individuals have
ever been found to have the same fingerprint overstates the accuracy of fingerprint
comparison: uniqueness provides no guarantee that prints from two different
people are sufficiently different that they cannot be confused. Gambora, supra, 457
Mass. at 724-725 and at n.14; Joyner, 467 Mass. at 181 and n.6.

Second, the SJC has noted that “the uniqueness of two full fingerprints does
not, in and of itself, prove that one small portion of a fingerprint cannot mirror one
portion of another print.” Joyner, 467 Mass. at 185-186 (2014) quoting

Commonwealth v. Patterson, 445 Mass. 626, 629 (2005). The type of fingerprint

comparison at issue in this case is partial latent print comparison, not comparison
of full fingerprint impressions. Savicke compared unknown partial latent prints to

12
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known full impressions taken from the defendant. Savicke’s comparison of each
partial latent print found on the gun consisted of determining whether the latent
print, which is a portion of an unknown fingerprint, mirrored a portion of the
defendant’s full fingerprint. In light of the SJIC’s recognition, stated in Joyner,
supra, that uniqueness of full fingerprints does not prove that a portion of a print
left by one unknown individual cannot mirror a portion of a print taken from a
different individual, Savicke’s testimony regarding the uniqueness of fingerprints
has no direct bearing on whether his identifications of I;artial latent prints found on
the gun as having originated from the defendant are accurate. Joyner, 467 Mass. at
185-186. However, his testimony erroneously suggests that because fingerprints
are unique and because no two individuals have ever been found to have the same
fingerprint, a match between the partial latent prints and portions of the
defendant’s full fingerprints proves that the latent prints and the full fingerprints
came from the same individual. This overstates the accuracy of fingerprint
comparison and is impermissible. Joyner, supra, at 467 Mass. at n.6, 181, and 185-
186 (quoting Patterson, 445 Mass. at 629); Gambora, 437 Mass. at 724-725, n.14
JII. The defendant was deprived of his right to effective assistance of counsel

under the 6" Amendment and Article 12 by trial counsel’s failure to object to
inadmissible fingerprint expert testimony,

13
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The defendant relies on the argument set forth in his principal brief.

IV. The defendant’s convictions of unlawful possession of a firearm and
unlawful possession of ammunition must be vacated because the evidence was
insufficient to prove that the defendant did not have an F.LD. card, and the jury
was not instructed on the essential element of absence of licensure,

The defendant relies on the argument set forth in Defendant’s Supplemental

Memorandum Regarding the Application of Commonwealth vs. Guardado to his

Appeal.

CONCLUSION

For the reasons stated above and in the defendant’s principal brief and in

Defendant’s Supplemental Memorandum Regarding the Application of

Commonwealth vs. Guardado to his Appeal, the defendant’s appeal must be sustained

and his convictions reversed.
Respectfully submitted,

Mark Tomas Regan,
by his Attomey,

/s/ Joanne T. Petito
Joanne T. Petito, Esq.
B.B.O. # 559773
Mirsky & Petito
Attorneys at Law
P.O. Box 1063
Exeter, NH 03833
Tel. (603) 580-2132
id
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SUPPLEMENTAL ADDENDUM

2009 National Academy of Sciences (“NAS”) Report
(National Research Council, “Strengthening Forensic
Science 1n the United States, A Path Forward™)excerpt............. S.A. 16-19
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paper by Haber and Haber?” presents a thorough analysis of the ACE-V
method and its scientific validity. Their conclusion is unambiguous: “We
have reviewed available scientific evidence of the validity of the ACE-V
method and found none.”3° Further, they state:

[W1e report a range of existing evidence that suggests that examiners differ
at each stage of the method in the conclusions they reach. To the extent
that they differ, some conclusions are invalid. We have analysed the ACE-
V method itself, as it is described in the literature. We found that these
descriptions differ, no single protocol has been officially accepted by the
profession and the standards upon which the method’s conclusions rest
have not been specified quantitatively. As a consequence, at this time the
validity of the ACE-V method cannot be tested.!

Recent legal challenges, New Hampshire vs. Richard LangilP* and
Maryland vs. Bryan Rose,>* have also highlighted two important issues for
the latent print community: documentation and error rate. Better documen-
ration is needed of each step in the ACE-V process or its equivalent. At the
very least, sufficient documentation is needed to reconstruct the analysis,
if necessary. By documenting the relevant information gathered during the
analysis, evaluation, and comparison of latent prints and the basis for the
conclusion (identification, exclusion, or inconclusive), the examiner will
create a transparent record of the method and thereby provide the courts
with additional information on which to assess the reliability of the method
for a specific case. Currently, there is no requirement for examiners to
document which features within a latent print support their reasoning and
conclusions.

Error rate is a much more difficult challenge. Errors can occur with
any judgment-based method, especially when the factors that lead to the
ultimate judgment are not documented. Some in the latent print community
argue that the method itself, if followed correctly (i.c., by well-trained ex-
aminers properly using the method), has a zero error rate. Clearly, this as-
sertion is unrealistic, and, moreovet, it does not lead to a process of method
improvement. The method, and the performance of those who use it, are
inextricably linked, and both involve multiple sources of error (e.g., errors
in executing the process steps, as well as errors in human judgment).

Some scientific evidence supports the presumption that friction ridge
patterns are unique to cach person and persist unchanged throughout a

2% Mnookin, op. cit.

30 Ibid., p. 19.

31 Thid.

32157 N.H. 77, 945 A.2d 1 (N.H., April 04, 2008).
3 No, K06-0545 {(MD Cir. Cr. Oct. 19, 2007).
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lifetime.>* Uniqueness and persistence are necessary conditions for friction
ridge identification to be feasible, but those conditions do not imply that
anyone can reliably discern whether or not two friction ridge impressions
were made by the same person. Uniqueness does not guarantee that prints
from two different people are always sufficiently different that they cannot
be confused, or that two impressions made by the same finger will also be
sufficiently similar to be discerned as coming from the same source. The
impression left by a given finger will differ every time, because of inevi-
table variations in pressure, which change the degree of contact between
cach part of the ridge structure and the impression medium. None of these
variabilities—of features across a population of fingers or of repeated im-
pressions left by the same finger—has been characterized, quantified, or
compared.?®

To properly underpin the process of friction ridge identification, ad-
ditional research is also needed into ridge flow and crease pattern distribu-
tions on the hands and feet. This information could be used to limit the
possible donor population of a particular print in a statistical approach
and could provide examiners with a more robust understanding of the
prevalence of different ridge flows and crease patterns. Additionally, more
research is needed regarding the discriminating value of the various ridge
formations and clusters of ridge formations.?® This would provide examin-
ers with a solid basis for the intuitive knowledge they have gained through
experience and provide an excellent training tool. It also would lead to a
good framework for future statistical models and provide the courts with
additional information to consider when evaluating the reliability of the
science. Recently, research has begun to build some of this basis.?”

34§ Galton. 1892. Fingerprints. New York: MacMillan; H. Cummins and C, Midlo, 1943.
Finger Prints, Palms and Soles: An Introduction of Dermatoglyphics. Philadelphia: The Blakis-
ton Company; A. Hale. 1952. Morphogenesis of volar skin in the human fetus. The American
Journal of Anatomy 91:147-173; S. Holt and L.S. Penrose. 1968. The Genetics of Dermal
Ridges. Springfield, IL: Charles C Thomas Publishing; W. Montagna and P. Parakkal. 1974.
The Structure and Function of Skin. New York: Academic Press; J. Raser and E. O’Shea. 2005,
Noise in gene expression: Origins, consequences, and control. Science 39:2010-2013.

35 Some in the friction ridge community point to an unpublished 1999 study by the Lock-
heed-Martin Corporation, the “50K vs. 50K Fingerprint Comparison Test,” as evidence of
the scientific validity of fingerprint “matchup.” But that study has several major design and
analysis flaws, as pointed out in D.H. Kaye. 2003. Questioning a courtroom proof of the
uniqueness of fingerprints. International Statistical Review 71(3):524. Moreover, even if it
were valid, the study provides only a highly optimistic estimate of the reliability of friction
ridge analyses, biased toward highly favorable conditions.

36 Haber and Haber also provide a sensible research agenda for enhancing the validity of
fingerprint comparisons.

37 E.g., C. Neumann, C. Champod, R. Puch-Solis, N. Egli, A. Anthonioz, and A. Bromage-
Griffiths. 2007. Computation of likelihood ratios in fingerprint identification for configu-
rations of any number of minutiae. Journal of Forensic Sciences 52(1):54-64; N.M. Egli,
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COMMONWEALTH OF MASSACHUSETTS
SUFFOLK, ss. FAR No.

APPEALS COURT
No. 2021-P-1129

COMMONWEALTH,
Appellee,

V.

MARK TOMAS REGAN,
Appellant

DEFENDANT’S APPLICATION FOR FURTHER APPELLATE REVIEW

Now comes the defendant, Mark Tomas Regan, and respectfully applies,
pursuant to Mass. R. App. P. 27.1, for leave to obtain further appellate review of
his convictions in the Suffolk Superior Court of second degree murder (G.L ¢. 265
§1) (001); possession of a firearm not having been issued a firearm identification
card (G.L. c. 269 §10(h) (002); and possession of ammunition not having been
issued a firearm identification card (G.L. ¢. 269 §10(h) (003).

The Defendant states that his application raises substantial issues affecting
the interests of justice, including violation of the right of individuals, guaranteed
by the Fourth Amendment and Article 14 of the Massachusetts Declaration of

Rights, to be secure against unreasonable searches and seizures in one’s own




home; improper admission into evidence of testimony that an expert’s fingerprint
analysis is infallible; and violation of 5% Amendment double jeopardy principles

by permitting, pursuant to Commonwealth v. Guardado, 493 Mass. 1 (2023), cert.

denied 144 S. Ct. 2683 (2024), (“Guardado 11”), retrial of a defendant on charges
of unlawful possession of a firearm and ammunition in his own home, where
insufficient evidence was presented on those charges at trial.

The reasons for his application for further appellate review are fully set forth
in the defendant’s supporting memorandum of law, which accompanies his

application.
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MARK TOMAS REGAN,
By his Attorney,

/s/Joanne T. Petito

Joanne T. Petito, Esq.
B.B.O. # 559773

Mirsky & Petito
Attorneys at Law
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COMMONWEALTH OF MASSACHUSETTS

SUFFOLK, ss. FAR No.
Appeals Court No.

2021-P-1129
COMMONWEALTH
V.

MARK TOMAS REGAN

DEFENDANT’S MEMORANDUM IN SUPPORT OF HIS APPLICATION
FOR FURTHER APPELLATE REVIEW

PRIOR PROCEEDINGS

The defendant seeks Further Appellate Review of his June 4, 2019,
convictions of second degree murder (G.L ¢. 265 §1) (001); possession of a firearm
not having been issued a firearm identification card (G.L. ¢. 269 §10(h) (002); and
possession of ammunition not having been issued a firearm identification card
(G.L. c. 269 §10(h) (003), following a jury trial before the Hon. Jeffrey A. Locke.

RA/30-31.!

¢ The defendant’s Record Appendix is cited herein as “RA/[page no.}”. The trial
transcript is in 12 volumes dated September May 20, 21, 22, 23, 24, 28, 29, 30, 31,
and June 3, 4, and 6, 2019, and is cited herein as “Tr/[I-XII}/[page no.]”. The
transcript of the suppression hearing is in one volume dated December 11, 2018,
and is cited herein as “Supp/[page no.]




On June 4, 2019, the defendant was sentenced to life imprisonment with the
possibility of parole after 15 years, on the second degree murder conviction; two
years imprisonment at the South Bay House of Corrections, from and after the
sentence on the murder conviction, on the fircarm charge; and one year
imprisonment at South Bay House of Corrections, concurrent with the sentence on
the firearm charge and from and after the sentence on the murder conviction, on
the ammunition charge. RA/31-32.

The defendant filed a notice of appeal on June 6, 2019, and his case was
entered in this Court on December 15, 2021. RA/111. On August 23, 2024, the
Appeals Court issued a published decision affirming the second degree murder
conviction and vacating the convictions of unlawful possession of a firearm and

ammunition, setting aside the verdicts on the firearm and ammunition charges.

Commonwealth v. Regan, 2024 Mass. App. LEXIS 114 (August 23, 2024}, No.
21-P-1129. A copy of the Appeals Court’s opinion is appended hereto. The

defendant does not seek a rehearing in the Appeals Court.

STATEMENT OF POINTS AS TO WHICH FURTHER APPELLATE
REVIEW IS SOUGHT.

L Whether the Appeals Court erred in finding that warrantless entry mto the
defendant’s home was justified under the emergency aid exception, where there
was no evidence to support an objectively reasonable belief of imminent danger of

immediate and serious mjury to an occupant.




1.  Whether the Appeals Court erred in finding that: inadmissible testimony by
a fingerprint expert that he has never made an erroneous identification and that
fingerprints are unique and persistent did not create a substantial risk of a
miscarriage of justice, where the fingerprint expert identified to the defendant two
latent prints on weapon that a ballistics expert determined had fired projectiles
recovered from decedent; and that defense counsel’s failure to object to the
inadmissible testimony did not constitute ineffective assistance of counsel,

[II.  Whether the Appeals Court erred in finding that the defendant may be
retried on charges of unlawful possession of a weapon and ammunition, regardless
of 5™ Amendment double jeopardy principles and pursuant to Guardado 11, where
there was insufficient evidence at trial to convict on those charges, and where the
right to possess a firearm in one’s own home was established by District of
Columbia v. Heller, 554 U.S. 570, 592 (2008) and McDonald v. Chicago, 561 U.S,

742, 130 S. Ct. 3020 (2010). prior to New York State Rifle & Pistol Assn v.

Bruen, 142 S. Ct. 2111 (2022).




ADDITIONAL RELEVANT FACTS NOT CONTAINED IN APPEALS
COURT OPINION

Police found documents in the defendant’s home which they photographed
as potential evidence of gang activity. TrVI/111. The defendant had an “LK” tattoo
on the inside of his wrist; according to Detective John McLaughlin, the “LK”
tattoo could mean “Latin Kings”. TrV1/101-103. Police did not use the Boston
Regionat Intelligence Center to search for information about the defendant’s
tattoos. TrVI/103.

In addition to other ballistics found in the home, police found a projectile
embedded in the drawer of a nightstand next to the defendant’s bed in his bedroom.
TrlV/30-34; Tr/VII/134-135. The Commonwealth’s ballistics expert opined that all
four projectiles recovered from the decedent were fired from a Charter Arms
revolver found in the attic of the home, but his opinion was inconclusive as to
whether the bullet found embedded in the nightstand in the defendant’s bedroom
was fired from that weapon. TrIV/51-58; TrV/44. The exterior of the defendant’s
bedroom window, which was unlocked and through which police entered the
home, was not tested for latent fingerprints. TrVII/110.

The defense requested and the judge gave the jury a Bowden instruction
regarding whether police conducted an adequate investigation and whether the
failure to investigate certain things, or the failure to conduct some testing that one

might expect to have been conducted, might suggest police bias or affect whether




the Commonwealth had proved its case beyond a reasonable doubt. TrVI/166;
Tr/VI/31; Te/VII/17.

ARGUMENT

I The Appeals Court erred in finding that warrantless entry into the
defendant’s home was justified under the emergency aid exception, where
there was no evidence that an occugant was 1n;ured or in lmmment danger

of physical harm.”

The information known to police before entering the defendant’s home did
not support an objectively reasonable belief that someone was inside and was
“injured or in imminent danger of physical harm,” which is required for the

emergency aid exception to the warrant requirement to apply. Commonwealth v.

Kirschner, 67 Mass. App. Ct. 836, 841-842; Commonwealth v. Raspberry, 93

Mass. App. Ct. 633, 638-639 (2018). “The injury sought to be avoided must be
immediate and serious, and the mere existence of a potentially harmful
circumstance is not sufficient.” Kirschner, 67 Mass. App. Ct. 836, 841-842;
Raspberry, 93 Mass. App. Ct. at 638-639.

The Appeals Court recognized that “the mere fact that a concerned friend,
family member, or neighbor has requested a wellness check does not automatically
justify warrantless entry into a home.” Regan, 2024 Mass. App. LEXIS at *9. The
circumstances in this case did not amount to more than a routine request for a

wellness check. This case is distinct from cases relied on by the Appeals Court in




which additional factors were present, such as domestic violence and substance

abuse (Commonwealth v. Townsend, 453 Mass. 413 (2009)) or the possibility of

an infant left alone and a family pet left unattended (Commonwealth v. Entwistle,

463 Mass. 205 (2009)). Townsend, supra, 453 Mass. at 426 (history of domestic
violence between defendant and victim, victim last heard from while at defendant’s
home, victim prone to cocaine binges); Entwistle, 463 Mass. at 216 (possibility of
infant alone in home, pampered family pet left unattended). “[I]n cases involving

missing persons, the showing of a true emergency is required.” Commonwealth v.

Bates, 28 Mass. App. Ct. 217, 218-221 (1990). Absent a reasonable basis to
believe that there is “imminent and serious danger to persons or property requiring
immediate action,” the Fourth Amendment does not permit warrantless entry into

an individual’s home under the emergency aid exception. Kirschner, 67 Mass. App.

Ct. at 841-842_ 844; Commonwealth v. Arias, 481 Mass. 604, 613-614 (2019);

Commonwealth v. Tuschall, 476 Mass. 581, 585-587 (2017).

Here, police testified that, upon their arrival at the home for a wellness
check, Regan’s® brother “[jlust seemed like a caring and concerned family

member, not sure why he hadn’t heard from his brother in a few days.”

: The defendant and the decedent share the name Mark Regan; the decedent’s
brother is Bernard Regan. To avoid confusion, the defendant is referred to herein
as “the defendant”, the decedent is referred to as “Regan”, and Bernard Regan is
referred to by his first name.




Ti/Supp/67. While the Appeals Court noted in its decision that police were
informed that Regan had “certain, unspecified medical issues”, police were not in
fact informed of any “certain” medical conditions. A caller requesting a wellness
check said that Regan “had some medical issues, but did not expand upon what
those might be”; police “were advised that [Regan] had a medical history, but not a
specific injury or issue at that moment.” Supp/63,76 (Testimony of Officer
Parenteau). The defendant’s brother, who was present at the home at the time of
entry and who told police that they could enter, did not say anything to police
about medical concerns.’ Supp/32-34.

As the Appeals Court recognized, objectively reasonable grounds to believe
that an emergency exists requires that “the injury to be avoided must be immediate
and serious, and the mere existence of a potentially harmful circumstance is not
sufficient.” Regan, 2024 Mass. App. LEXIS at *9, quoting Kirschner, 67 Mass.
App. Ct. at 841-842. In this case, when police arrived to conduct a wellness check,
there was no indication of any emergency or dangerous circumstances occurring at
the home, and police had no information regarding any emergent medical
concerns. Supp/63,76-78. Because there was no indication of a true emergency,

warrantless entry into the defendant’s home was not justified by the emergency aid

3 No medical concerns ever came to light. There was testimony at the suppression
hearing that Regan had been successfully treated for cancer in the past, and that he
had “a couple of physical issues™. Supp/30.

10




exception and it violated his rights under the Fourth Amendment and Article 14,

U.S. Const. Amend. IV; Mass. Dec. Rights, art. 14; Kyllo v. United States, 533

U.S. 27, 37 (2001); Brigham City v. Stuart, 547 U.S. 398, 403 (2006), Kirschner,

67 Mass. App. Ct. at 841-842; Tuschall, 476 Mass. at 589.

. The Appeals Court erred in finding that a fingerprint expert’s testimony
that he has never made an erroneous identification did not create a
substantial risk of 2 miscarriage of justice, where the expert testified that he
identified to the defendant latent prints on a firearm that, according to the
ballistics expert, had fired projectiles recovered from decedent.

As the Appeals Court noted, the Commonwealth’s fingerprint expert
testified that “[flingerprints are unique and persistent, meaning they are unique in
that no two individuals have ever been found to have the same fingerprints”, and
after the prosecutor asked the expert whether he had “ever made an erroneous
identification”, he responded “[t]o my knowledge, no.” Regan, 2024 Mass. App.
LEXIS at 11-12. The Appeals Court found that this testimony “might be
interpreted as overstating the accuracy of forensic fingerprint science”, citing SJC
case law holding that it is error to elicit testimony that latent print analysis is error-
free, and that “reliability of fingerprint identification involves not the uniqueness
of different fingerprints but an examiner’s ability reliably to discern the
differences”. Regan, 2024 Mass. App. LEXIS at 13.

While recognizing the above transgressions, the Appeals Court erred in

finding that the errors did not create a substantial risk of a miscarriage of justice,

il




where police found, under floorboards in the attic of the home, “a loaded revolver
with latent fingerprints that, according to the Commonwealth’s expert, matched
those of the defendant.” Regan, 2024 Mass. App. LEXIS at 1,5,13-14. Although
the Appeals Court found that the expert “did not describe his methodology as
infallible”, supra at 13-14, his testimony that he has never made an error is 1n fact

a statement of infallibility. https://dictionary cambridge.org/us/ dictionary/

english/infallible (definition of infallible: “never wrong, failing, or making a

mistake™); TrV11/97. The Coinmonwealth relied on the expert’s latent print
comparison to connect the firearm used to shoot Regan to the defendant.
TrVil/151,163-166.

The Commonwealth’s ballistics expert testified that the bullets recovered
from the decedent’s body came from the gun found in the attic, but his opinion was
inconclusive as to whether the bullet found embedded in a night stand next to the
defendant’s bed came from the same weapon. Tr/IV/51-58; TrV/44. The defendant
received a Bowden instruction and raised a Bowden defense, arguing that police
failure to investigate possible gang involvement in the shooting and failure to
retrieve and analyze latent prints from the unlocked window in the defendant’s
bedroom left reasonable doubt as to the defendant’s guilt, where there was no sign
of violence between the defendant and his father, but four shots were fired ito

Regan and another into the nightstand next to the defendant’s bed. TrVII/131-

12




136,145; Commonwealth v. Bowden, 379 Mass. 472 485-486 (1980) . In light of

the defendant’s Bowden defense, the fingerprint expert’s improper and

inadmissible testimony created a substantial risk of a miscarriage of justice,
In addition, because defense counsel did not object to the inadmissible
testimony, the defendant was deprived of effective assistance of counsel.

Strickland v. Washington, 466 U.S. 668, 687 (1984); Evitts v. Lucey, 469 U.S.

387, 392 (1985); Commonwealth v. Donlan, 436 Mass. 329,333 (2002), quoting

Commonwealth v. Saferian, 366 Mass. 89, 96 (1974). An ordinary, fallible

attorney would have objected to the inadmissible testimony, and counsel’s failure
to do so prejudiced the defendant by allowing testimony overstating the accuracy
of fingerprint comparison to go the jury regarding crucial evidence linking the

defendant to the shooting. Donlan, 436 Mass. at 333, quoting Commonwealth v.

Saferian, 366 Mass. at 96; Commonwealth v. [Name Redacted], 397 Mass. 560,

578 (1986); Strickland, 466 U.S. at 687.

I11. The Appeals Court erred in finding that the defendant can be re-tried for
the firearm offenses, because Fifth Amendment double jeopardy principles
preclude retrial.

The Supreme Court in Bruen atiributed its decision that the Second
Amendment protects the right to carry a handgun for self-defense outside the home
to its previous holdings in Heller and MacDonald, stating that

In District of Columbia v. Heller, 554 U. S. 570, 128 S. Ct. 2783, 171 L. kd.
2d 637 (2008). and McDonald v. Chicago, 561 U. S. 742, 130 S. Ct. 3020,

13




177 L. Ed. 2d 894 (2010), we recognized that the Second and F'ourteenth
Amendments protect the right of an ordinary, law-abiding citizen to possess a
handgun in the home for self-defense. In this case, petitioners and
respondents agree that ordinary, law-abiding citizens have a similar right to
carry handguns publicly for their self-defense. We too agree, and now hold,
consistent with Heller and McDonald, that the Second and Fourteenth
Amendments protect an individual’s right to carry a handgun for sclf-defense
outside the home.

Bruen, 142 S. Ct. at 2122. Thus, the Second Amendment constitutional right to

possess a handgun in one’s own home was established by Heller and McDonald

and that conduct was presumptively protected prior to the defendant’s trial. Bruen,
142 S. Ct. at 2122, 2126; Heller, 554 U.S. at 628-629; McDonald, 561 U.S. at 767-

768, 791; Teague v. Lane, 489 U.S. 288, 301 (1989); Commonwealth v. Melendez-

Diaz, 460 Mass. 238, 243 (2011); contra Commonwealth v. Guardado, 493 Mass.

1, 8 (2023), cert. denied, 144 S. Ct. 2683 (2024) (“Guardado 11”), Commonwealth

v. Guardado, 491 Mass. 666, 694 (2023) (“Guardado I""). Because licensure is an
essential element of unlawful possession of a firearm and ammunition under G.L.
c. 269 § 10, the Commonwealth was required to prove beyond a reasonable doubt
absence of licensure. In re Winship, 397 U.S. 358, 364 (1970) (Due Process Clause
requires “proof beyond a reasonable doubt of every fact necessary to constitute the

crime with which he is charged”); Commonwealth v. Brown, 477 Mass. 805, 815

(2017), cert. denied, 139 S. Ct. 54 (2018) (citing In re Winship, supra at id.);

Heller, 554 U.S. at 628-629; McDonald, 561 U.S. at 767-768, 791; Bruen, 142 S.

Ct. at 2122, 2126; see Herrington v. United States, 6 A.3d 1237, 1242-1244 (D.C.
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2010); Guardado I, 491 Mass. at 690,692-693. Where the right to possess a
handgun in one’s own home was established prior to the defendant’s trial by
Heller, supra, and McDonald, supra, the evidence in the defendant’s trial was
insufficient not only under the post-trial legal development in Bruen, but also
under the law set forth in Heller and McDonald. Under these circumstances, the
defendant’s motion for a required finding of not guilty should have been granted
on the firearm and ammunition charges, and Fifth Amendment principles of double

jeopardy preclude retrial. Burks v. U.S., 437 U.S. 1,10-11,16-18 (1978); North

Carolina v. Pearce, 395 U.S. 711, 717-718 (1969); Commonwealth v. Lopez, 484

Mass. 211, 221 (2020); Jackson v. Virginia, 443 U.S. 307, 318-319 (1979);

Commonwealth v. Latimore, 378 Mass. 671, 676-678 (1979); contra Guardado 11,

493 Mass. at 8, Guardado I, 491 Mass. at 694,
Conclusion
For the foregoing reasons, the Defendant’s Application for Further Appellate
Review should be granted.
Respectfully submitted,
Mark Tomas Regan
By his Attorney,
/s/Joanne T. Petito
Joanne T. Petito, Esq.

B.B.O. #559773
Mirsky & Petito
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COMMONWEALTH vs. MARK TOMAS REGAN.

Prior History: [*1] Suffolk. INDICTMENTS found and returned in the Superior
Court Department on May 15, 2014,

A pretrial motion to suppress evidence was heard by Mary K. Ames, J., and the
cases were tried before Jeffrey A. Locke, J.

Core Terms

fingerprint, emergency aid, caretaking, firearms, firearm and ammunition,
suppress, latent, objectively reasonable, unlawful possession, warrant
requirement, warrantless eniry, emergency, neighbor, revolver, matched, morning,
print

Headnotes/Summary

Headnotes

MASSACHUSETTS OFFICIAL REPORTS HEADNOTES

Homicide > Firearms > Evidence > Firearm > Fingerprints > Expert

opinion > Witness > Expert > Constitutional Law > Search and seizure > Search
and Seizure > Emergency > Warrant > Practice, Criminal > Instructions to

jury > Motion to suppress

A Superior Court judge properly denied a criminal defendant's pretrial motion to
suppress evidence obtained from the victim's home, where the police’s warrantless
entry into the home was justified under the emergency aid doctrine, in that the facts
known by the police at the time established an objectively reasonable basis for them
to believe that the victim was in his house and in need of emergency assistance; and
where there was no dispute that the police acted reasonably under the circumstances
following their entry into the house. [ __ - |

At a criminal trial, certain unobjected-to statements by the Commonwealth's
fingerprint expert witness that, considered in isolation, could be interpreted as
overstating the accuracy of forensic fingerprint science, did not give rise to a
substantial risk of a miscarriage of justice, where the witness did not describe his
methodology as infailible and properly framed his findings as an opinion; where
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the judge instructed the jury that they were not bound to accept the statements; and
where, given the strength of the evidence linking the defendant to the crime, there
was no uncertainty that the defendant's guilt had been fairly adjudicated. [ - |

This court vacated the defendant's convictions of unlawful possession of a firearm
and unlawful possession of ammunition, where the defendant was entitled to a new
rule announced while his appeal was pending requiring that the Commonwealth
prove the absence of licensure as an essential element of the offenses. [__ -]

Counsel: Joanne T. Petito for the defendant.

Paul B. Linn, Assistant District Attorney, for the Commonwealth.
Judges: Present: MILKEY, HODGENS, & TOONE, JJ.
Opinion by: TOONE

Opinion

ToONE, J. Because the victim, Mark Regan, Sr., never missed work, his coworkers
were alarmed when he did not show up one morning. Calls to his phone went
unanswered, and snow and ice on his car went uncleared. Afier family and
neighbors raised additional concerns about his age and health, police officers
entered his house through a second-floor window and found his bloodstained body
on the floor. They also encountered the defendant, the victim's son, who shares his
name. After obtaining a warrant, the officers searched the house and found a loaded
revolver with latent fingerprints that, according to the Commonwealth's expert,
matched those of the defendant.

A Superior Court jury found the defendant guilty of murder in the second degree,
unlawful possession [*2] of a firearm, and unlawful possession of ammunition. On
appeal, the defendant argues that (1) the motion judge erred by denying his motion
to suppress the evidence obtained from the home because the officers’ warrantless
entry violated the [ vusil dmesdiment 1o the United Siutes Consitiution and art, [
of the Massaclsenis Declprniion of Righies, (2) the trial judge erred by allowing
certain unobjected-to testimony by the Commonwealth's fingerprint expert, and (3)
the Commonwealth did not meet its burden of proof for the unlicensed firearm and
ammunition charges.

On the first issue, we conclude that the officers had an objectively reasonable basis

19



Page 20 of 29

to believe that the victim was in his house and in need of emergency assistance.
Although the police may no longer rely on the community caretaking doctrine as a
standalone justification to enter a home without a warrant, see Carfe/ia v. SUQH,
303178 J9d J9s 1418 j598 209 1 B 2 ot (262]1) ) the emergency aid
doctrine remains a valid exception to the warrant requirement. On the second issue,
we conclude that while certain statements by the expert may have overstated the
accuracy of fingerprint comparisons, they did not result in a substantial risk of a
miscarriage of justice. Accordingly, we affirm the defendant's conviction of
murder. On the third issue, we vacate the defendant's firearm and
ammunition {#3] convictions pursuant to the Supreme Judicial Court's decisions in
Compiomeealih v, Guardado, 497 Mass., 666, 206 N2 30 512 (20
I, and Commonveatth v, Cuordado, 93 Masy, {220 NP3 102 (2023)

(CGuardado 11}, cert. denied, U.S. Supreme Ct., No. 23-886 (June 24, 2024),

23} (Grardado

Background. We first summarize the facts found by the motion judge in her
memorandum of decision denying the defendant's motion to suppress. The victim
worked at FedEx in Needham and never missed work or failed to answer his cell
phone. After he did not arrive for his morning shift on March 12, 2014, coworkers
called him repeatedly, but there was no answer. After the victim failed to arrive for
his afternoon shift, his supervisor called 911. He informed the police that the victim
was sixty-six years old and his absence was “out of character,” expressed concern
that the victim might be ill although he was not aware of specific medical problems,
and asked them to perform a wellness check.

On the morning of March 14, Boston police Officer Stephen Parenteau received a
radio call asking him to conduct a wellness check at the victim's home after an off-
duty officer, whose brother was another of the victim's colleagues, raised concerns
about his absence and unspecified medical issues. Two other police officers were
outside the victim's house when Parenteau arrived. One neighbor told the officers
that he [*4] had not seen the victim in a couple of days. Another neighbor reported
that over the past few nights she had not seen lights or other signs of activity in the
house. The officers knocked and rang the doorbell but received no answer.
Inspecting the perimeter of the house, they did not see any unlocked or damaged
doors, but there was a pile of mail between the storm and main front doors. The
victim's car was parked in front of the house and covered with snow and ice from a
storm that had ended the morning before.

The victim's brother arrived around 8:30 A.M. The brother was concerned about the
victim's health, but did not recall whether he discussed those concerns with the
officers outside the house. The brother urged the officers to enter the home, but he
did not have a key. The officers waited until their patrol supervisor authorized them
to enter, and then used a ladder on the side of the house to enter through an unlocked
second-floor window. They saw the victim's body in the hall, partially wrapped in
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a bed sheet, with bloodstains on his body and the floor. After they called for
emergency medical services, the defendant appeared. Wearing a T-shirt and
underwear, he identified himself [*#5] as the homeowner's son and said he had been
in the attic because he was frightened. The officers took the defendant to police
headquarters and sealed the scene until a search warrant was approved.

At trial, evidence was presented that only two of the four bedrooms appeared to be
lived in, and in one of those bedrooms the police found live .22 caliber cartridges,
spent .38 caliber cartridge casings, and papers showing the defendant’s name. They
also found a .38 caliber Charter Arms revolver hidden in the insulation under the
floorboards of the attic. A ballistics expert testified that a bullet fired from the
revolver matched the projectiles recovered from the victim's body. A police
criminologist testified that three latent fingerprints were found on the revolver and
two of them matched the defendant's fingerprints.

Discussion. 1. Motion to suppress. Reviewing a ruling on a motion o suppress
evidence, we accept the motion judge's findings of fact absent clear error and defer
to her assessment of the credibility of the testimony taken at the evidentiary hearing.

See (ommomiecdil v Seofl 440 Mass, 642 646, 801 ML 3d 233 (20040, We
review de novo the application of constitutional principles to the facts as found. See
Clommeeniealih v, Meroado, 437 prge. 367 3680 663 N Jd 243 (1006),

In denying the defendant's [*6] motion to suppress, the judge concluded that the
entry “was justified pursuant to the responsibility police have as community
caretakers and the emergency aid doctrine.” Two years later, the United States
Supreme Court held that the police's exercise of their duties as community
caretakers is not sufficient to excuse the fourifs Amendnieni’s warrant requirements
for entry into a home. Caniglia, 593 U5, o 196, In LCaniglin, the petitioner got a
handgun, put it on the table, and asked his wife to “shoot [him] now and get it over
with.” Id. 'The next morning, the wife asked the police to conduct a welfare check
on her husband. /d. Officers encountered him on the porch, and he agreed to be
transported to a hospital for a psychiatric evaluation on the condition that the
officers not confiscate his firearms. 7o/, o7 j96-197, After the ambulance left, the

the decision to remove the petitioner and the firearms from the premises was not
justified by a community caretaking exception to the warrant requirement. /i a7
197-198. Although it had in an earlier case sustained the warrantless search of an
automobile in police custody for a firearm, see Cudy v. [ombrowski, 413 15 425

Ji] 935 (4 7523, 37 1. Fd 24 706 (1973), the Court explained that there is a

are frequently called on to perform noncriminal community caretaking functions
on public highways, the recognition of those tasks is “not an open-ended license to
perform them anywhere.” (arniglic, supre ai 199
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Because “the Massachusetts Constitution may not provide less protection to
defendants than the Federal Constitution,” {gmmomeeaiith v Liejesus, 189 Moss.
JU2 298 JEI NI 3d 80 {2022}, the community caretaking doctrme 18 msufflclent
YTl to justify a warrantless entry into a home under either the /-
mEOr Git 4 o :

n of Fioliny. See Gallagher
v, South Shore Hosp. Inc., 101 Mass, App, 6 807823, J97 NI 3d 885 & pn. 28
(26022). We therefore consider whether the other ground cited by the judge, the
emergency aid doctrine, justified the officers’ entry into the victim's house.!

sofiseits e "fif'&r"'“

Under the emergency aid doctrine, the police “may enter a home without a warrant
to render emergency assistance to an injured occupant or to protect an occupant
from imminent injury.” Commamyealih v Toensend, 435 Megs, 413, 125, 907
o
1945 164 L. Fod 7d é50 (2006). Because the ultimate touchstone of the /-wiily

Amendment and ori. 4 is reasonableness, the watrant requirement is subject to
certain exceptions, and the emergency aid exception allows for warrantless entry n
“an exigency or emergency” when there is a “need to protect or preserve hfe or
avoid serious injury.” fownsend, supre, quoting Commomyealt v, Knowles, J51

Meoss, 91 96, 383 N Id 911 (2008).

L4y /')

Wl IN 1 M [ RS . S s W OFTT PO BON £17 o i
N 2d 388 (2008}, quoting Brigham ity p Suard, 347 115 598, 105, 1265

The emergency aid exception to the warrant requirement [*8] remains valid after
Copiglio. In {’r“f‘v'f:'f; 593 LS, ar 195, quoting Kewpincky
66 1318 G 1849 179 L B 24 865 (201 1), the Supreme Court noted that it had
earlier held that “law enforcement officers may enter private property without a
warrant when certain exigent circumstances exist, including the need to ‘render
emergency assistance to an injured occupant or to protect an occupant from
imminent injury.”” Concurring opinions by Chief Justice Roberts and Justice
Kavanaugh confirmed that this exception survived the Courf's new ruling.?
Accordingly, courts in other jurisdictions have continued to apply the emergency
aid exception after (uriciic. See, e.g., Yafe v Aby Youm, 955 NIV, 2d ’7!?

Howea 240230 Siare v Samuclis, 344 Conn, L 2TE A S fe’ > 7“}7')‘

and cases cited therein.

- S63 18 437

1 We assume without deciding that the defendant had a reasonable expectation of privacy in the vietim's house.
See Lwdesns, 80 Aduss ar 706, The issue was not raised at the hearing, and there was evidence that the
defendant slept at the house several times per week.

28ee Caniufic, 593 .S, ar 200 (Roberts, C.1., concurring) (A warrant to ender a home is not required, we
explained, when therc isa m:cd 10 assist persons who are seriously injured or threatened with such injury.”
Nothing in today's opinien is to the contrary, and I join it on that basis” [citations omitted]); il af ;Q 1
(Kavanaugh, I, concurring) (“[T|he Court's decision does not prevent police officers from taking reasonable
steps to assist those who are inside a home and in need of aid”).
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Unlike the community caretaking exception, the emergency aid exception applies
only when there are exigent circumstances or an emergency. Because the purpose
of police entry is not to investigate criminal activity, a showing of probable cause
1s not necessary to invoke the exception. See Commomyealih v. Duncan, 467 Mess,
Ti6. TS50 7N 3d 469, cert. denied, 574 U.S. 891, 135 8. Ct. 224, 190 L. Ed. 2d
170 (2014); Copymomvealth v, Raspberry, 93 Mass. App. 4 633, 637655 107
Nv3d [195 & #.8 (2018). Instead, the warrantless entry must satisfy “two strict
requirements.” g;f:" o 628, quoting Durican, supra. “First, there must be objectively
reasonable grounds to believe that an emergency exists. ... Second, the conduct of
the police following the entry must be reasonable under the
circumstances” [¥9] (citation omitted). [wncas,  swpra. Under  the first
requirement, “[r]easonableness must be ‘evaluated in relation to the scene as it
could appear to the officers at the time, not as it may seem to a scholar after the
event with the benefit of leisured retrospective analysis. P Ponepsend, 433 Mass, al
25426, quoting Commomvealih v. Young, 387 Meass, 48, 456 316 NI 2d 94
2/). For there to be reasonable grounds to believe that an emergency exists,

“[t}he injury sought to be avoided must be immediate and serious, and the mere
existence of a potentlally harmful circumstance 1s not sufficient.” Conunomwealth
v. Kirschiner 67 Mess M 2d 133 £26005). On the other
hand, officers do not need “1ronclad proof of ‘a likely serious, life-threatening’
injury” to invoke the exception. ¢ winmomvealth v Futwistle, 463 Mass, 205, 214
G773 N od 115 ¢0017), cert. dented, 568 ULS. 1129, 133 8. Ct. 945, 184 L. Ed 2d
736 (20]3) quotmg/bm Bivem v Fishier 538 ULS A5 39 1308 546, 175 F. Dl

f 410

A 40 B30 841-HAD N5

Even though performing weliness checks on vulnerable members of the community
is among police officers' most important duties, the mere fact that a concerned
friend, family member, or neighbor has requested a wellness check does not
automatically justify warrantless entry into a home.” Instead, the facts known by
the police at the time must establish an objectively reasonable basis to believe that
entering a home is warranted to address an emergency. Here, the facts established
an objectively reasonable basis for the officers to believe [*10] that the victim was
in his house and in need of emergency assistance. His failure to show up at worlk or
answer his cell phone was so unusual that the police received two separate requests
to conduct a wellness check at his house.* The police were informed that the victim

31n particular, as this court discussed in Gaflagher, [0 dass App. 7y af 8i8-522, State law and regulations
establish detailed “procedures for addressing emergency care for an elder al nsk of abuse or neglect, with |
substantial due process protections and protection from vnwarranied entry and treatment without consent.” '

4 Atthough the police were initially made aware of the victim's absence two days before they entered the house,
that delay dees not indicate a tack of emergency where additional facts cmerged that changed their analysts.
Tenesreoind, 433 Mass_al 427 (“The fact that the officers let some time pass ... does not automatically negate
application of the emergency exception™}. Rather, the facts show that the police acted reasonably by taking
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was sixty-six years old and had certain, unspecified medical issues. As officers
conducted their second wellness check outside the house, they were approached by
the victim's brother, who urged the officers to enter the house, as well as by two of
the victim's neighbors, who reported that they had not seen the victim or any
indication of his normal activity at the house for days. The officers knocked and
rang the doorbell and received no answer. Mail had accumulated inside the victim's
door, and his car had not been moved for two nights. Considering these facts n
their totality, we conclude that it was objectively reasonable for officers to believe
that the victim was in his home and faced an immediate and serious risk to his health
and safety. See, e.g., Fnnristle, 463 fass. ar 216 (“although it could not reasonably
be foreseen precisely what had happened to the missing family, there was a
reasonable basis to believe that something unfortunate [*11} might have happened
that rendered the defendant's wife unable to communicate with her mother and
friends”); [oavpsend, 453 Mass. ar 426 (victim's failure to attend visit with her
children, “which previously had never occurred,” and other factors established
reasonable basis to believe she needed aid).

As for the second requirement, there is no dispute that the police acted reasonably
under the circumstances following their entry into the house. After officers asked
the defendant to dress and transported him away, they “froze” or secured the house
so that no one could enter while they sought a search warrant, and they reentered
the house only after a warrant was issued.

Because the officers' entry into the victim's house satisfied the requirements for
application of the emergency aid doctrine, we affirm the judge's decision denying
the motion to suppress.”

2. Fingerprint expert testimony. At trial, the police criminologist testified that he
recovered three latent fingerprints on the Charter Arms .38 caliber revolver that
officers found hidden in the attic, and he opined that two of those fingerprints
matched the defendant's thumb and index finger. He further testified that
“[flingerprints are unique and persistent, [*12] meaning they are unique that no
two individuals have ever been found to have the same fingerprints,” and after the
prosecutor asked whether he had “ever made an erroneous identification,” he
responded “[tlo my knowledge, no.” The defendant argues that these latter
statements were improper because they suggested that fingerprint identification
evidence is infallible. Because the defendant did not object to either statement, our

appropriate steps based on information they gathered over time.

5Because we conclude that the entry was constifutionally authorized, we need not address the defendant's
argument that all “fruils” of the enfry and subsequent search of the victim's house (including after the warrant
was issued) should have been excluded at trial. See [Fong S v Upited States, 377 128, 471, 487388 43 8,
' 307 98t 2d 4] 1963,
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review is limited to determining whether there was error and, if so, whether the
error created a substantial risk of a miscarriage of justice. See Commomyraliii v,
Acevedo, 446 Moss, F55, 350G 843 NI 2d 274 ¢ 2006

“Testimony to the effect that a latent print matches, or is ‘individualized to, a
known print, if it is to be offered, should be presented as an opinion, not a fact, and
opinions expressing absolute certainty about, or the infallibility of, an
1nd1v1duahzat10n of a print should be avoided.” ¢
Maoss, 715 720 .08 433 W ad 507201, Fmgerprlnt expert witnesses must
clearly frame theur fmdmgs in the form of an opimon to av01d improper testimony.”

failt F77 Meagy, 20 44 75N )3, cert. denied, 583 ULS.
923 (2017)° Here, the trial Judge mtervened 10 ensure that the Commonwealth's
witness adhered to these requirements. At one point, the judge asked the witness to
confirm that he formed an “opinion” [*13] on identification, then directed the
prosecutor to avoid testimony about the verification step of the latent print analysxs
because it was “a backdoor way of bootstrapping oplmons > See Commomvealih v
Honsch, 493 Mass, 336, 31 220 NI 3d 287 (2024), quoting [l eians, sipri af 40
(urging judges to “use caution in allowing testimony regarding the verification
step” in fingerprint analysss).

srenventlih v, Goamborg,

Commomeealiih v

Notwithstanding the judge's careful supervision, we acknowledge that, considered
in isolation, the unobjected-to statements by the witness might be interpreted as
overstatmg the accuracy of forensic flngerprmt science. See Connpomyeaiife v,

giog, 467 Mess, 192 205 4 N F3d 296 €204 1) (error for prosecutor to elicit
testimony that latent print analysis is error-free when conducted properly),
Commorrealth v Joveer, 467 Mrss 176 184 11 4 M 3d 282 (2074) (“the
primary question about the accuracy and reliability of fmgerprmt identification
involves not the uniqueness of different fingerprints but an examiner's ability
reliably to discern such differences”). Nevertheless, in the context of the witness's
overall testimony, the statements did not give rise to a substantial risk of a
miscarriage of justice. See {ommomyeclil v, Avmsirong, 492 Mass, 341, 333-358,

Mass, 837 831w 5 (201

<18 477

2HINIC 3d 672 1302 3); Commeanwealth v, Bo
S 134 (2019). The witness did not describe his methodoiogy as
infallible, and (with the judge's guidance) he properly framed his findings as an

87 Moes,

§ After this case was tried, the Supreme Judicial Court clarified the mechanics of fingerprint testimony. “{A]n
expert testifying to a fingerprint match must state expressly that the match constitutes the expert's opinion based
on the expert's education, training, and experience.” Comupomvectil v Roherison 88 Glass 226, 238, [5

3 1965, cert, denied, 143 S, Cr 498, 214 L Ed 2d 284 (2022). If the expert does not so testify, “the
prosecuior must elicit this clarification even if the defendant does not object” by, for instance, clartfying that
“a subjeciive opinion is being sought” and then aaking “whether the witness has an opision “fo a reasonable
dcgree of ﬁngerpnnt analysis certainty,”” J_ar 235239, citing Conunamypealil v, Pyow Heang, J38 Mess.

BI7 8 Q2 037 7204 1), See Adasy, (4 Evid 8 712, Note (Illustrations, Fingerprints) (2023).
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opinion, which reduced the risk that either [*14] statement misled the jury. The
judge also instructed the jury that they should evaluate the testimony of expert
witnesses like any other witness and were not bound to accept any expert's
testimony or opinions. Particularly when we consider the strength of the
Commonwealth's evidence linking the defendant to the crime, separate from the
fingerprint expert's testimony, we are not left with any “uncertainty that the
defendant's guilt has been fairly adjudicated” (citation omitted). ¢ ommomveniih v.

dzor 135 Mass, 675, 687 12002}, 8.0, 444 Mass. 72 (2003).7

3. Convictions of unlawful possession of a firearm and ammunition. Lastly, the
defendant argues that his convictions of unlawful possession of a firearm and
ammunition must be reversed due to the Supreme Judicial Court's decisions in
Guardado I and Guardado IT. We agree.

Following the Supreme Court's decision in New Fork Spte Rifle & Pisiol Ass'n

7. fod 240 387 (2072), the Supreme
Judicial Court ruled in Giurrrledo 7 291 Mauss, gf 690-693, that the Commonwealth
bears the burden of proving that a defendant lacks a license for firearms and
ammunition, and that a judge must instruct jurors as to this burden. In Criardadn
71 493 Muss. ar 6-9, the court clarified that the appropriate remedy for failing to
properly instruct the jury on this issue is a new trial, as opposed 1o a judgment of
acquittal. These decisions [#15] apply to this case because the defendant's appeal
was pending when they were published. Gruinlods [, supra at 694,

The Commonwealth concedes that it did not present evidence at trial that the
defendant lacked a license for the firearm or the ammunition. Additionally, the
judge, lacking the benefit of Bruen, Guardado 1, or Guardadoe II, did not instruct
the jury that nonlicensure is an essential element of the charges. We therefore
vacate the defendant's convictions of unlawful possession of a firearm and
ammunition and set aside those verdicts. The Commonwealth may retry the
defendant on the firearm and ammunition charges if it so chooses. We affirm the
defendant's conviction of murder in the second degree.

" The defendant's argument fares no better when reframed as a challenge to his trial counsel's failure to object
to the fingerprint expert's staternents at trial. “To prevail on a claim of ineffective assistance of counsel, ... a
defendant also st show that counsel's deficiency resulted in prejudice, which, in the circumstances of
counsel’s failure to object to an error af trial, is essentially the same as the substantial risk standasd we apply to
unpreserved erors” (citation omitted). Commasenlih v Lalliics. 159 s, S5 NIE T N ad 110
30745, cert. denied, 577 U8, 922, 136 8. (¢ 317, 193 L Ed 24 227 (2015), eifing Azar, 435 Aazs, _w 654-
547, Because no substantial risk of a miscartiage of justice resulted from the expert's testimony, there is no

basis for an ineffective assistance claim based on counsel's failure to object to that testimony. See
Commarmvealife v Coetis, 17 Mogy

Miggs b, Cr 87700 920 N E

AEO BT BTE NG 820 (J90 Compmemweafiin v, Farnygoith, 76

o A5 201G
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So ordered.

il of Docsmend
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