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OPINION AND ORDER

James Anthony Gray was convicted by the Scott Circuit Court after a
jury trial of two counts of murder for intentionally killing his parents, James
Gray and Vivian Gray (collectively Gray’s parents), and one count of tampering
with physical evidence. This Court reversed and remanded, and on retrial the
jury again found Gray guilty of the same crimes.! Gray received consecutive
sentences for a total of fifty-five years’ as follows: Count 1, Murder: twenty
years’; Count 2, Murder: thirty-years’; and Count 3, Tampering: five years’.

Gray again appeals as a matter of right, alleging multiple trial errors. Gray’s

! The final judgment before us is the result of Gray’s third trial. The first trial
ended in a hung jury. Our Court reversed the result of Gray’s second trial on the basis
that Gray’s confession, procured after a lengthy police interrogation which included
the use of a fabricated DNA report tying him to the murders should have been
suppressed and constituted a reversible error. Gray v. Commonwealth, 480 S.W.3d
253, 259-65 (Ky. 2016). Our Court also ruled that Gray’s alternative perpetrator
evidence regarding Peter Hafer should have been admitted. Id. at 266-68.
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murder convictions are affirmed because the Court was equally split in its
voting and the tampering conviction is reversed by a majority of the Court.
I. THE MURDER CONVICTIONS

As to the two murder convictions, the vote of the six members of this
Court participating in the determination of this appeal is equally divided.
Therefore, pursuant to Supreme Court Rule (SCR) 1.020(1)(a), the judgment of
the Scott Circuit Court on these convictions stands affirmed.

Bisig, Keller, and Lambert, JJ., would affirm the judgment of the Scott
Circuit Court; Conley, Nickell, and Thompson, JJ., would reverse the judgment
of the Scott Circuit Court. VanMeter, C.J., not sitting.

II. THE TAMPERING CONVICTION

As to the tampering convictiqn, the vote of the six members of this Court
participating, Bisig, Conley, Keller, Lambert, Nickell, and Thompson, JJ., is to
reverse and remand for the trial court to vacate that conviction.

Gray argues that the mere fact that the gun used to commit the murders
was never recovered was insufficient to allow the jury to infer that Gray
intended to impair the availability of the evidence while believing an official
proceeding may be instituted. Relying on Mullins v. Commonwealth, 350 S.W.3d
434, 443-44 (Ky. 2011), Gray argues that the fact that the perpetrator leaves

the scene with evidence is not enough to establish a tampering charge when

insufficient steps were taken to locate that evidence and no proof is provided

that the defendant acted to prevent the evidence from being available at trial.




Gray argues that no evidence was presented at trial regarding what steps the
police took to recover the gun.

The Commonwealth argues that in construing the evidence in the light
most favorable to the Commonwealth, it was not clearly unreasonable for the
jury to find Gray guilty of tampering after the jury found beyond a reasonable
doubt that Gray had murdered his parents. There was evidence Gray had a .45
caliber pistol, and the jury heard evidence that the police engaged in an
extensive search for the murder weapon. The Commonwealth cites various
portions of testimony from Detective Rodger Persley and states that the search

for the murder weapon included Gray’s parents’ home and surrounding areas,

Gray’s home, cars, and work van. Having reviewed such testimony, Detective

Persley did not testify that Gray’s home was searched for the murder weapon.
Instead, he testified that police sought a search warrant to seize Gray’s work
clothes to test them for gunshot residue, but this warrant was denied.
KRS 524.100(1) states in relevant part:
A person is guilty of tampering with physical evidence when,
believing that an official proceeding is pending or may be
instituted, he:
(a) Destroys, mutilates, conceals, removes or alters physical
evidence which he believes is about to be produced or used
in the official proceeding with intent to impair its verity or
availability in the official proceeding].]
In Mullins, 350 S.W.3d at 442, our Court established that evidence that
the defendant must have left the scene with the firearm “is not enough to

support a tampering charge without evidence of some additional act

demonstrating an intent to conceal.” The Court explained:
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When a crime takes place, it will almost always be the case that
the perpetrator leaves the scene with evidence. If this amounted to
a charge of tampering, the result would be an impermissible “piling
on.”

Instead, intent to impair availability of evidence, believing that an
official proceeding may be instituted, is the standard required
under KRS 524.100. . . . [W]here the person charged is the
defendant, it is reasonable to infer that the primary intent when a
defendant leaves the scene of a crime is to get himself away from
the scene and that carrying away evidence that is on his person is
not necessarily an additional step, or an active attempt to impair
the availability of evidence.

Id. at 443. When there are “conventional” locations where a firearm could have
been found after being carried away, but there is no evidence that the police
searched those places, rather than just searching the murder scene, this is
insufficient to establish a tampering charge. Id. at 444.

The Commonwealth cannot bootstrap a tampering charge onto

another charge simply because a woefully inadequate effort to

locate the evidence was made by the police. It is often the case that

evidence will not be found. However, it is insufficient to bring a

charge of tampering based solely on the fact evidence was not _

found when there were insufficient steps to locate that evidence,

and there is no proof that the defendant acted with the intent to
prevent evidence from being available at trial.

This same reasoning was applied in McAtee v. Commonwealth, 413
S.W.3d 608, 616-17 (Ky. 2013), to require a directed verdict on the tampering

charge where the firearm was never located and a search was never made of

the defendant’s residence or that of his girlfriend’s where he may have gone

after committing the crime.




Our Court went even further in Kingdon v. Commonwealth, 2014-SC-

000406-MR, 2016 WL 3387066, at *4 (Ky. June 16, 2016) (unpublished),2

where the police did look in the defendant’s apartment and automobile but

failed to locate the firearm. The Court explained the Commonwealth’s inference
that because the firearm was not located the defendant must have destroyed,
concealed, or disposed of it so it could not be used as evidence, was insufficient
to establish the crime of tampering, explaining:

The Commonwealth’s theory leads to the paradoxical situation in
which the complete lack of evidence concerning the gun becomes
sufficient “evidence” to prove that Kingdon destroyed it, concealed
it, or otherwise disposed of it. The theory is fundamentally flawed
because it unconstitutionally shifts the burden to the defendant to
prove his innocence.

“The Commonwealth has the burden of proving every element of
the case beyond a reasonable doubt[.]” KRS 500.070. “Due process
commands that no man shall lose his liberty unless the
Government has borne the burden of producing the evidence and
convincing the factfinder of his guilt.” Speiser v. Randall, 357 U.S.
513, 526 (1958) (citation omitted). If the Commonwealth’s inability
to explain what happened to the weapon sufficiently established a
prima facie case of tampering with physical evidence, then the
defendant could be found guilty unless he provided evidence to
prove he had not “destroyed, concealed, or disposed of” it. Our
system works on the opposite premise: the state must present
evidence of guilt; the defendant is not required to produce evidence
of his innocence.

2 Pursuant to the Kentucky Rules of Appellate Procedure (RAP) 41(A), which
replaces Kentucky Rules of Civil Procedure (CR) 76.28(4)(c), it is appropriate to
consider this unpublished opinion and it satisfies the needed standards for
consideration. Although Mullins and McAtee are certainly authoritative “there is no
published opinion of the Supreme Court or the Court of Appeals that would
adequately address the point of law” as to why tampering cannot be established in
such a situation. RAP 41(A)(3).




Id. at *5. We agree with the cogent reasoning expressed in Kingdon, which is
particularly applicable here.

Based on this precedent, there was insufficient evidence produced at trial
to establish that Gray committed the crime of tampering with physical
evidence. Accordingly, the Scott Circuit Court erred as a matter of law in failing
to grant Gray a directed verdict on the tampering with physical evidence
charge. We affirm the judgment and sentence of the trial court as to Gray’s
murder convictions, vacate the judgment and sentence of the trial court as to
Gray’s tampering conviction, and remand to the trial court for entry of a new
judgment consistent with this Opinion.

ENTERED: June 13, 2024

)

DEPUTY CHIEF JUSTICE
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INTRODUCTION

James “Anthony” Gray was found guilty of two counts of murder
and one count of tampering with physical evidence after his third jury

trial. He was sentenced to fifty-five years' imprisonment.

STATEMENT CONCERNING ORAL ARGUMENT

Mr. Gray requests oral argument to clarify any questions which - |
remain upon completion of briefing, specifically with regard to the
structural error caused by the trial court's erroneous rulings based on a

misinterpretation of this Court’s prior Opinion in this case.

STATEMENT CONCERNING-CITES TO THE RECORD
Cites to the trial record shail be TR page no. Cites to the

videotaped hearings shall be VR, date étamp. time stamp.
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STATEMENT OF THE CASE

James "Anthony” Gray was convicted of two counts of murder and
one count of tampering with physical evidence after a third trial upon

reversal and remand by this Court. The relevant unchanged facts from

that api)eal are set forth as a preliminary matter, and additional facts

will be adduced thereafter.

James and Vivian Gray were shot to death
in their home. The Grays were generally
considered affluent, having owned and operated
a successful downtown business for decades.

- They had a tumultuous relationship with their
son, James Anthony Gray. This family rift and
allegedly missing wills that purportedly
disinherited Gray made him an immediate
person-of-interest, and ultimately the prime

- suspect in the official investigation.

About six months elapsed before the
sheriff’s investigators called Gray to the sheriffs
office to answer questions ostensibly related to
the missing wills. He received Miranda warnings
and opted to speak with investigators. After a
brief break in the questioning, the investigators
shifted gears, deciding to question Gray about
his parentls’' murder. Five-and-a-half hours of
unrecorded interrogation followed. Investigators
used a number of different ruses and forms of
trickery, including a forged lab report of DNA
evidence linking Gray to the murders and an
alleged phone call from a judge threatening the
certain imposition of the death penalty if Gray
did not confess to them. Shortly after the
interrogation ended, the cameras came back on
and Gray confessed to murdermg h!S parents.
He was promptly arrested.

Gray moved before trial to suppress this
confession. The trial court denied his motion
because, in light of the totality of the
circumstances, the trial court could not
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conclude that the confession was mvoluntarlly
given. The trial court was admittedly troubled by
the investigators' ‘method of obtaining the
confession but determined he could not

conclude the confession was coerced.

Gray's' first trial resulted in mistrial when
the jury failed to agree on a verdict. In the
second trial, the jury convicted Gray of the
murders and tampering with physical evidence
and recommended a sentence of forty-five years’ -
imprisonment. The trial court entered judgment
accordingly, and Gray appeais that judgment to
this Court. :

Gray v. Commonwealth, 480 S.W.3d 253, 258 - 59 (Ky. 2016).

Anthpny's relationship with his parents had long been troubled.
James and Vivian were well-known mcmbefs of the community but were
controlling in thelf fole as parerits. | They wanited fo control Anthony's
money, .how he raised his children, ahd who he dated.2 Although
Anthony fought with his parents frequently, their relationship 1mpr0ved
in the tollowmg years.3 In 2004, he moved into a shack made out of
Toyota crates behind James and Vivian's house to help out at the

| property.4 It was during this time Anthony startéd dating Rosa Rowland;: |
and they were still dating at the time hié parents were killed.5 James and
Vivian did not like Rosa; and Anthony was told by his father that he

would bé cut out of the will if he did not end the relationship.6 No will

1 VR 8/16/2021, 10:06:00.
1d.; VR 8/12/2021, 9:14:00.
*VR 8/10/2021, 10:08:00.

4 VR 8/10/2021, 9:16:00.

* VR 8/16/2021, 9:16:00.
VR 8/18/2021, 10:59:00.




waé ever found.? Aﬁthony and Rosa did not remain long on the Gray
property, and in 2007, they were living in Carlisle, KY, an hour drive
from J ameé and Vivian's home in Georgetown.8 James and Vivian helped
them move.® Anthony and Rosa would still visit occasionally. !0
On one occasion a few weeks before James and Vivian were killed,
Rosa and Vivian were sitting in the kitchen when Vivian showed Rosa a
photograph of a woman and asked‘ if Rosa knew who it was.!! When Rosa
said she did not, Vivian said hér name was Jodi Lucas.!2 “If anything
ever happens to me,” Viviah said, “{Jodi] had something to do with it.”!3
Anthony's parents were creatures of habit. Every day ‘at noon,
Vivian took the dogs outside. ! Every night, just before dinner, she would
bring them back inside and put them in their crates.!5 If Jameé was not
-home by 6:30, she would feed his plate to the dogs before putting them
up. '8 In the springtime, Jodi would garden with Vivian and James.!7 In

the fall, Jodi and Vivian would can vegetables.!8 James always carried a

gun in his pocket, which he called his “little buddy.”!® He wore the same

7 VR 8/10/2021, 3:35:00.
¥ VR 8/16/2021, 9:16:00.
? VR 8/18/2021, 10:12:00.
% VR 8/16/2021, 9:20:00.
1 d. at 9:21:00.

g,

By

Y VR 8/19/2021, 9:33:00.
.

16 1d. at 9:47:00.

7 VR 8/10/2021, 1:19:00.
% VR 8/19/2021, 10:08:00.
VR 8/13/2021, 3:14:00.




shirt all day long, no matter how dirty he got.2¢ At night, he would take
off his clothes and put them in the laundry.2! |

| When Jodi Lucas first found James and Vivian dead in their home;
she did ndt suspect Anthony was the killer.22 In the weeks following; Jodi
started calling Anthony to talk about his parenfs, trying to elicit a
confession at the behest of Detective Rodger Persley of the Scott County

- Sheriff's Office, to whom she sent recordings of these calls.23 Jodi told

Anthony what she had learned about the scene, and after she went to

" inspect the bodies, she told him about their wounds.24 Detective Persley
reasoned that Anthony was responsible for the deaths of James and

~ Vivian when he did not exhibit any emotion or ask any questions the day
they were fouﬁd.25 His sus-;picitlm grew when Anthony knew the specific
wounds that caused his parents’ deaths.?6 Detective Persley thought that
Anthony was the only person who would ‘6eneﬁt frox;n James and Vivian's
deaths.2? He also discovered that Anthony did not have an alibi for the
night of Tuesday the 24th, and he had the means to drive from Carlisle

to Corinth.28

VR 8/19/2021, 9:4200.
Uyd,

2 1d. at 9:40:00.

B 1d. at 9:38:00.

3 1d. at 9:34:00.

VR 8/16/2021, 10:36:00.
% 1d. at 2:07:00.

/g at 1:38:00.

2 id. At 1:48:00.




On Tuesday the 24th of April, 2007, two days before their bodies

were found, James and Vivian were gardening with Jodi Lucas.2? They |
gardened all day from 8:00 am until 5:00 pm, when. Jodi had to prepare
for work.30 Jodi and James chatted about a potential deal with a man
named Peter Hafer,xifl who was coming to the house the following day to
sell some guns.32 James wanted to know if Jodi would want to go in on
the transaction with him, but Jodi declined, saying she didn't havetime
to go to the bank,33
Also 6n Tuesday the 24th, Anthony and Rosa drove to Napier
Pallets to work on a forklift after normal work hours.34 They left Napier at
8:00 pm.35 When they got home, they got into a big argument.36 Then
Rosa and her daughter also got into an argument and Ahthony tried to
calm them down.37 He left the house sometime after 8:30 pm.38 Rosa did
| not see Anthony until the next morning when Anthony left for work.3®

4 During that time period, Rosa was using Klonopin and Xanax.40

3 VR 8/19/2021, 9:06:00.

30 4d. _

31 peter Hafer was sentenced federally for stealing guns from Dryden’s Pawn shop. The guns he sold to
James Gray in the months before James was killed were traced back to the Dryden's burglary. VR
8/17/2021, 9:27:00.

32 VR 8/19/2021, 9:46:00.

B d.

3 VR 8/16/2021, 9:31:00.

35 1d.; VR 8/18/2021, 10:45:00.

35 VR 8/16/2021, 9:33:00.

37 VR 8/12/2021, 10:59:00.

38 1d. VR 8/12/2021, 10:48:00.

3 yR 8/16/2021, 9:37:00. At 6:41 am, Anthony placed a phone call. It would have been impossible for his
phone to have been near the crime scene based on the triangulation from the call phone data records. VR
8/23/2021, 9:20:00. )

“0 VR 8/16/21, 9:44:00. -




- On Wed_nesday_s,__Sgon_ewall;Baptist_f_Churéh. across the street from
the Gray residence, held prayer.meetings at 7:00 pm.4! Pastor Mike
Campbell was the pastor at. the church,and he had a spécial
arrangement with his empldyer s0.that he could take Wednesdays off to
work at the church.42 On April 25th, he arrived at the church in his

‘Lincoln Town Car a little before 4:00 pm.43 Surveillance footage from

nearby neighbor Tony Hayden's security setup showed Camnpbell's Town
o t=3 ) of

Car driving past at_ 3:41_.4‘_1 Othe}r cars were also éaptured by Tony's
security camera.45 Police asked Pastor Campbell to identify any cars that
he recognized in the footage.46. Pastor Canipbell identified his own car as
well as one belonging to Joy Jump:47 Joy was a member of the church 48
Joy Jump saw James on Wednesday, April 25th.4° She also saw
Vivian.50 Joy was an-antiques dealer who normally drove her Scion to
Georgetown to stock her booth at -Peddler's Mall on Wednesdays,
Thursdays, and Fridays.5! On that Wednesday. a little before 3:00 pm,

Joy was driving up US 25/Cincinnati Pike fowards home in her Scion on

her way back from Gebrgetown.52

41VR 8/19/2021, 1:12:00.
42 1d. 3t 1:13:00.

*1d. at 1:14:00.

4 d. at 1:15:00; 1:24:00.
1d,

4 1d. at 1:23:00; 1:24:00.
8 td. at 1:24:00.

2.

4 d. at 11:08:00.

50 (d. at 11:06:00.

31 4d. at 11:30:00.

52 1d. At 11:00:00.




Her car was captured in Tony's sﬁrvéillance footage.33 Vivian was
standing by Gray on M_air_l as Joy rounded the ;:urve.54 She recalled a
blue van hastily departing the drivg:way of the Gray’s home.55 Some dogs
fan across the road, and Joy stopped to let them pass.56 As she watched,
the blue van reversed, and James jumped out of the driver’'s seat.57 Joy
thought about getting out of her car to ask James about a patio table she

| saw out on the sxdewalk at Gray on Main 58 Then she decided she’ d come
| back.59

Theresa Parrish worked at a grécery store in Sadieville.6% James

‘would come into the store almost every day, often twice a day.6! The
week James and Vivian’s bodies were found, James and Blane Coulson
céme into the store for lunch and then égain 'aro_und 4:100' pm.62 As

Theresa drove home from work that day. she' saw James standing by a

~garden near the garage of his home with a stranger.63 She recalled Pastor

Campbell was mowing the lawn:64

53 d. at 11:02:00.

S4.1df, at 11:06:00. Joy stated in her testimony that she wished she had added more to the statement she
submitted to the Sheriff's Office on the Monday after the bodies were found. Vivian had on a coat and
was standing next to a white-colored rocking chair. /d. at 11:17:00; 11:39:00;.11:40: 00

*1d. at 11:08:00.

% 1d. at 11:10:00; 11:11:00.

1d.

8 1. at 11:11:00.

N

0 id. at 1:48:00.

51 1d. at 1:58:00.

82 1d. at 1:57:00.

& 1d,

¥ d. at 1:58:00.




. Pastor Campbell was indeed mowing the lawn on Wednesday.55 A
,'lit'tle' after 4:30 pm, he was filling-up the mower with gas with  the church
door open, when he heard three shots from What he describéd as a |
powerful gun.s6 Two shots, one ﬁght after the other, then a single shot.®7
At the time, he dismissed the sound of the powerful gun as target |
practice on the back of the Gray property.68 Anthony's whereabouts on
Wednesday the 25th- from 6:41 a.m. until 4:52 p.m. are corrobeorated by
the call daté records, which placg his phone either at home or at work,

42 miles from Corinth.69

| Anthony'’s first trial resulted in a mistrial on March 1, 2012, after

thejury failed to reach a verdict.70 -Thé verdict reached in the second trial
Was vacated by this Court in 2016.7! In the opinion, this Court stressed
that the Fourteenth Amendment to the United. States Constitution, .
“inciudes the right to introduce evidence that an alternative peme&atof
committed the offense” the purﬁose of which is to guarantee the
defendant in a criminal trial the right to present a full defense.72 In his

third trial?3, Anthony was convicted of two counts of murder and one

5 Id. at 1:16:00.

% d. at 1:17:00.

7 1d. at 1:19:00.

% rd.

6 VR 8/23/2021, 9:20:00; 9:24:00.

70 VR 1/1/2012, 4:21:00. . . o

7! Gray v. Commonweaith, 480 S.W.3d 253 {Ky. 2016}.

2 1d. at 266.

73 Many allegations of wrongdoing were lodged during this case. Defense attorneys and investigators
were accused of tampering with Jason Linville. VR 12/17/18, 9:58:00; 10:60:00. However, at a hearing on
the matter, Detective Persley admitted that there was no indication the defense had tried to dissuade
Jason Linville from attending the hearings for which he was subpoenaed. /4. at 10:12:00. In an email to

g




count of tampering with physical evidence.”* He was sentenced to twenty

years and thirty years on the two murder charges,; and an additional five

years for tampering, run,_consgcuf_ively for a total of 55 years.75

Anthony now appeals his cqnvictioh as a matter of right. 76

DPA General Counsel regarding the matter, prasecutor Keith Eardley wrote “I speak for the entire
prosecution.team when'| say no one on our side believes [cut off} engaged in misconduct of any kind
whatsoever.” TR 3011.

The Commonwealth also accused defense counsel of directing investigators to make misleading
statements to Peter Hafer at the Fayette County Detention Center. See TR 1987; VR 7/14/21, 3:47:00. The
trial court found “no credible evidence” that the defense team encouraged investigators to mislead Hafer.
1d. at 3:47:20. The trial court found insufficient basis to remove counsel and held that any proposed
sanctions be abated until trial commenced. TR 1987. There is no indication in the record the trial court or
the Commonwealth pursued sanctions following trial.

4 TR 3262 ~ 3265.

75 id.

76 Ky. Const. §110(2)(b)




ARGUMENTS

The trial-court’s rulings allowing the Commonwealth (o preview
aaltperp evidence and subpoena witnesses prior to trial demed
Anthony his right to present a defense

This issue is preserved by Anthony’s written and oral objections??,
as well as a Writ of Prohibition filed to prevent further disclosure of

proposed witness statements.78

Standard of Reviéw

“Structural” errors are errors “which are, per se, reversible because
- they undermine the fundamental legitimacy-of-the Judicial-process.”
Moorman v. Commonwealth, 325 S.W.3d 325, 329 (Ky. 2010). The trial

court’s rulings caused a “defect affecting the framework within which the

i [SRY PRYS TSN ST S R
trial proceeds, rather than simply an error in the trial process

itself.” Neder v. United States, 527 U.S. 1, 8 (1999) (internal citafions

omitted).
Law and Analysis

“The right of an accused in a criminal trial to due process is, in
essence, the right toa fair opportunity to defend against the State's

accusations.” Chambers v. MLSSLSSlppL, 410 U.S. 284, 294 (1973) Under

o both the Kentucky and the Umted States Constxtutlons the defendant -

7 IR 1077-1091, 2005-2010, 2093-98 VK 10/13/16 at 10:09:30-10:11:40, VR 12/8/16 at 9:39:30, 9:42:30;
10:67:00; 10:07:30.
B TR 2277
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has the right to present a complete and meaningful defense. Brown v.
Commonwealth, 313 S.W.3d 577, 624-25 (Ky. 2010}, Holmes v. South

Carolina, 547 U.S. 319 (2006), see also Montgomery v. Commonwealth,

320 S.W.3d 28, 41 (Ky. 2010) (right to present a defense based in the

Fifth, Sixth, and Fourteenth Amendfnents to the United States
Constitutioh and Section 11 of the Kentucky Constitution). This right
includes the right to present evidence reasonably suggesbting.‘ that
someone else committed the charged crimes. Id. {citing Holmes, supra).
Unfortunately, Anthony’s right to present a defense was funldar_nental’ly

abridged, which affected the framework of the trial itself.

Opinion Reversing |

In Gray I, this Court held that Anthony was entitled to present his
aaltperp theory of defense:

[t is undisputed that evidence tends to show
that Hafer had motive to' commit the crime and
that this motive was established at trial. No
doubt, a stated intention to rob the Grays and kill
them in their home is sufficient evidence of motive
to satisfy the first prong of the Beaty aaltperp test.
But the trial court was not satisfied with Gray's
proffer of evidence to support a finding of Hafer's
opportunity to commit the murders. Hafer's
alleged opportunity was considered too
speculative to be presented to the jury. But we
hold that this conclusion - was misplaced.

At its heart, the critical question for aaltperp
evidence is one of relevance: whether the
defendant's proffered evidence has any tendency
to make the existence of any consequential fact
more or less probable. And the best tool for
assessing the admissibility of aaltperp evidence is
the Kentucky Rules of Evidence. Naturally, under

11




the powerfully inclusionary. thrust of relevance .
under these nilés, it would appear almost any
aaltperp theory would be-admissible at trial. But
KRE 403 provides the qualification of this
evidence we considered necessary in Beaty. That
rule prompts the trial court to weigh the probative
value of the evidence against the risk of prejudice
at trial, includmg confusing the issues or
‘misleading the jury. Essentially, the balancing
test found in KRE 403 is the true threshold for
admitting aaltperp” evidence: Beaty and its
progeny are simply this Court's way of guiding the
trial court in assessing the probative value of
prospective aaltperp theories.

Motive and opportunity are not required to
admit an aailtperp theory at trial, but it is but one
- of many ways a defendant may successfully
assert this defense. To be sure, we reaffirm
Beaty's assertion that a defendant's proof of
motive and opportunity is certainly probative
enough for admission under KRE 403. But.we do
not require a defendant to recount a precise
theory of how the aaltperp did the deed. Rather,
all KRE 403 requires is evidence of some logical,
quahfying information to enhance the proffered
evidence beyond speculative, farfetched theories
that may potentially confuse the issues or
mislead the jury. And we think Gray has more
than enough probative information under this
standard to warrant admission of his aaltperp
evidence.

Essentially, the decision to admit an aaltperp
theory at trial is committed to the sound
discretion of the trial judge. But we caution trial
courts that aaltperp-evidence theories must be
supported by wmore than speculation or
exculpatory name-dropping when assessing the
probativeness of evidence under KRE 403. The
proponent of the theory must establish something
more than simple relevance or the threat of -
confusion or deception can indeed substantially
outweigh the evidentiary value of the theory.
Motive and opportunity is one way to achieve that
goal, but as we stated above, it is not the only
acceptable method. There must simply be some

12




legal or factual basis to the theory beyond raising
an inference to mitigate the risk of harm that can
be quite substantial.

In the case at hand, it is unclear from the
evidence precisely when the Grays were
murdered. The Commonwealth urges us to
conclude they were killed on the aftermoon or
evening of Tuesday, April 24, 2007 (when Gray
had no alibi). But Gray suggests they died the-
following day, pointing to several witnesses who
may have seen them Wednesday morning. Either
way, there is a span of time when the crime could
have occurred. We do not know Hafer's account
of his movements during that two-day span
because he invoked his right against self-
incrimination. Without any information from
Hafer, we cannot know whether he had an alibi
during that 36-48 hour period. Nevertheless, we
are faced with nearly two days of time when the
crime could have been committed and an aaltperp
with a motive to have played a role in the Grays'

~deaths. Gray's right to present a complete defense
at trial was impaired by the trial court's exclusion
of his aaltperp evidence. '

Gray, 480 S.W.3d 253, 266-68 (Ky. 2016) (empha51s added).

Procedural 'History

Despite Gray I's unequivocal holding that Anthony was entitled to

present aaltperp testimony proffered by avowal in his second trial, the
Commonwealth moved to hold hearings in which they could question
defense aaltperp witnesses as tov“l) when exactly were the hearsay
statements made?; 2) where exactly were the hearsay statement made?;
3) what specifically were .the hearsay siatements‘?; and 4) who was

present when the hearsay statements were made?79”

¥ 1R 1041.




Anthony objected to any pretrial hearings being conducted to

. examine witnesses in advance of ..trial..BQ “The Commonwealth should not
be permitted to conduct discovéry hearings of witnesses about matters
that the Commonwealth‘. could have previoﬁsly posed at avowal hearings
or pursued through investigation.”8! Defense c0unsé1 noted that this
Court held~that the avowal testimony in questiéh met the threshoid of
probativeness under KRE 403; seeking limits on its admissibility violated
the law of the case.82 Accordingly, the law of the case should apply ﬁo thé
issues raised by the Commonwealth and the issues raised are settled by

this Court'’s decision in this matter.83

At the'subsequent hearing, Defense counsel again vigorously -

.objected:

I mean, we don't, I mean, listen, most
everything that Mr. Eardley is addressing as it
relates to, as it relates to issues of credibility of
the witnesses, and, you know, has been told to
Defense many, many times before, that is
appropriate cross examination and that goes to
the weight of the evidence, and not whether it
should be admitted or not, or not to the
competency of the witness. And as far - so, you
know, I would - we would object to essentially
-allowing the Commonwealth to depose witnesses
that have provided avowal testimony and whose
testimony is anticipated simply to, you know, I

% TR 1077. The defense noted that it “responds but explicitly objects as to preserve the issue of waiver of
this issue.”

8d,

82d. at 1078. ,

83 1d. at 1078-79, see also Williamson v. Commonwealth, 767 S.\W.2d 323, 325 (Ky. 1989) (“it is

fundamental that when an issue is finally determined by an appeliate court, the trial court must com ply
with such determination.”)




mean, frankly, I don't think it would be -- I don't
think it's appropriate.

I think the question, I think all the questions
that he is asking about their reliability or as far-
‘as their credibility is appropriate for cross
examination. I have never in my life had any luck
getting a judge allowing me to have a hearing on
a confidentfal informant, to actually put them on
the stand on a confidential informarit, on a jail
informant, or on anybody else whose credibility
was certainly at issue prior to trial, so I don't
think that that’s the case. | think there's enough
information for thie Court to make a basic ruling
on that. I certainly don't believe any of these
people are incoinpetent to testify. -

The question is going to be whether what they
have to say is admissible under the law, and I
think we've outlined that. 1 think Mr. Eardley has
gone through and actually agreed that some of it
would be, and then -— and then [ suppose as the
Court raised today the question’is, is whether
that would be if it’s admissible, I mean, I think we
were, the, the motion that Ms. Gonzalez filed, the
notice, was, in effect, a notice anticipating that
Mr. Hafer would be unavailable for trial, and I
think the Commonwealth's response, reply, and
their: response is taking the same assumption, so
were -- we've gotten that far.

I think the only question is whether Mr. Hafer
is gonna plead the 5th or not, and then the
issues, as-it relates to the admissibility of the
evidence is, is the question that we have to
addréss. I-don't believe that we, that Mr. Eardley
is entitled to a hearing as to the credibility of
witniesses. You know, these and, you know, note
that he's had an opportunity to actually cross-
examnine these people during avowal testimony as
well. So no, we don't agree with that.84

The trial court subsequently held a hearing, prior to which it

allowed the Commonwealth to subpoena prospective defense witnesses.85

* VR 10/13/16 at 10:09:30-10:11:40.
* VR 12/8/16 at 9:39:30.




Defense counsel again objected to any attempt to elicit evidence prior to
trial and to providing the prosecution. with “extraordinary discovery not

required by the criminal rules."ss Counsel reiterated that this Court had

determined the propoéedv testimony was probati\}e and admissible.87 The

‘Commonwealth was therefore ndt'eﬁtitled; to preemptively bring in
witnesses under oath to ask investigatory questxons 88 All the questions
the Commonwealth sought to ask were fact qnestions fhe 7 were capable
of investigating without the trial court's mvolvement 89 After asking for
leave to file a writ, defense counsel agreed to a limited hearing while
noting their continuing objections 20
At the hearing, Peter Hafer invoked the F‘ifth Amendment on the

advice of counsel.%! Golden Hall attempted to assert h:s Fifth
Amendment rights and did not wish to testify, citing safety. concerns.92

‘The trial court irtformed him he did not ha\te aright to remain silent and
could be subject to contempt. The trial court decided to appoint outside
counsel to advise Hall on the matter before he would: be compelled to
testify, and he was released from the subpoena 98 Ftnally Ray Yarnell

was called.9? Despite assurances by the Commonwealth that the

" 1d_ at 9:42:30.

* id. at 9:50:00.

*2 1d. at 9:54:00.

3 1d. at 10:06:00, 10:07:00; 10:07:30.

0 4d. at 9:59:00.

*1 id. at 9:45:00.

% d. at 10:12:41. ‘

%3 Id. at 10:13:00; 10:14:30. Golden Hall did not testtfy at the subsequent trial,
* d. at 10:27.00.
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questions would be limited to basic time and place questions, Yarnell
was asked wﬁcther he was confused as to whether __I_-iIafer or another
- individual, Adam French, made certain statements. 95

In 2017, defense counsel divulged evidence of Hafer's recorded
phone calls and a recorded interview between Hafer and defense
investigators.96 inexplicably, the Comimonwealth then moved for
exclusion of all alterﬁative perpetrator testimbny, arguing that the only
adequate remedy for tﬁe late disclosure of this "alternative perpetrator”
' rﬁaterial was the exclusion of any and all "alternative perpetrator”

. evidence.? The trial court took the extraordinary step of continuing the

. trial sua sponte.?8 Defense counsel again noted that he was not required

to turn over Wofk product to the Commonwealth, and'the
Commonwealth and its agents had equal access to jail p.hone‘ calls.9®
Anthony was not given a chance to object or an option to continue to trial
without the additional proposéd e\_ridence.100 Defense counsel noted that
they were not required to turn over the statement and witnesses they

proposed to use at trial, but did so in order to “maximize efficiency” of

9 1d. at 10:33:00.

% TR 1146-1147.

%7 TR 1156. The Commonwealth also accused investigators of impropriety, which they were unable to
substantiate.

98 R 1/12/17 at 3:33:00. Hon. Paul Isaacs also presided over Anthony’s first two trials in 2012 and 2013.
% /d. at 3:32:00.

190 1. at 3:33:00 Further delays were arguably related to the issue at hand; VR 5/22/17 at 2:42:00 {see,
Motion to Recuse TR 1649-70) {request for continuance based on defense motion to for judicial recusal).
The mation to recuse was denied. TR 1903. See also TR 1934-1935 (Linville hearing continued). in 2018,
the case was removed from the docket after the prior trial judge, Hon. Paul Isaacs, retired. TR 1969- 1972.
Thereafter, the Commonwealth filed a motion to recuse defense counsel, TR 1978, whnch was denied. TR
1985-1388. It was followed by the defense’s filing of the writ in 2019.
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proceeding th tr_ia_l_l fo__x_‘___é;_-;tho;}y, who__:_ﬁaq,been incarcerated for over nine
years at that point.10! Ultimately, Anthony filed a motion to-recuse,
arguing that the cohtinuance_was béégd on an ex parte commﬁnicat«iqn '
-with the Commonwealth.102 |
Discovery issues continued -thrqughout.the pendency of the case.
Defense counsel objected to furthér aaltperp witness hearings.!93 The
trial court entered an order. sustaining the Commonwealth's motion.and
ordered both _par-ties “to proyide»opposing counsel all alt-perp statemgnf_s _
the court finding this may assist the court in making necessary
determinations regarding the accuracy, reliability and admissibility of
alt-perp evidence at trial.”104 -’I‘ﬁé'déféﬁ'sé sought a writ of prohibition of
the enforcement of this order aga,inst f:he defense “as it requires the
defense to disclose witnesses and any statements made by those
witnesses to the defense while preparing Mr. Gray's case for trial."105
“This falls far outside the scope of discovery allowgd against a criminally
. charged defendant in Kentucky."106 -

Requiréd disclosure of statements violated the work-product

doctrine. %7 The Court of Appeals granted the writ “insofar that the

circuit court is p.rohibited from compelling the petitioner to turn over

101 TR 1668-1669.

192 TR 1668-70.

182 TR 2005-2010.

~ **See, Order 2266-2268.
105 TR 2277

106 Id.

197 . citing United States v. Nobles, 422 U.S. 225, 238 (1975).
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transcripts or audio recordings of witness interviews conducted by the
defense in preparation for trial.”!98 Despite this guidance, the trial court
~ entered an order requiring the defense to divulge proposed aaltperp
evidence if it wished to avail itself of the KRE 403 balancing delineated in
Gray I, supra, rather than the regular rules of hearsay.!99 Defense
counsel vigorously objected, but ultimately agreed to turn over additional
aaltperp evidénce for in camera review “to avoid legal wrangling” and
keep an upcoming trial date. 110

There is no authority for requiﬁng a_defendaht to furnish a list of
witnesses to the Commonwealth. King v. Venters, 596 S.w.2d 721, 7Zi
(Ky. 1980} (“we are not entirely convinced thét it would be free of

constitutional difficulty.”). Moreover, the Cornmonwealth is not permitted

to preview defense testimony ahead of trial. The only authorized purpose

of depositions in criminal cases is “to presefve evidence, not to afford
discovery.” United States v. Drogoul, 1 F.3d 1546, 1551 (11th Cir. 1993)
citing Stmon v. United States, 644 F.2d 490, 498 n.12 (5th Cir.1981); See
also Barnes v. Goodman Chfistian, 626 S.W.3d 631, 637 (Ky. 2021)
(deposing witnesses improper under réstﬁctive criminal rules.).

A trial court lacks authority to compel a witness to be interviewed

at a pretrial conference. See Commonuwealth v. Peters, 353 5.W.3d 592,

108 19.CA-1312, Order granting in part, granting in part and denying in part, entered November 13, 2019
(See attached Apperidix Tab 2) .

133 YR 2427-28. :

MO yR 11727739 at 10:35:00; 10:37:30; 10:39:00; 10:42:30-10:44:00; 10:46:00 The April trial date was
delayed due to the Corona-virus epidemic.
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596-08 (Ky. 2011). Each party's right to Interview witnesses is tempered
py the fact th-at_“a witness also h{as the right to refuse.to be interviewed
by either the defense or the prosecution.” Id. at 598; see also United_ |
States v. Scott, 518 F.2d 261, 268 (6th Cir. 1975) {recognizing ﬂ1at any

~ witness has the right to refuse to be interviewed if he so désires and is
not _under or subject to legal process). A trial court order corhpelling'a
witness to be interviewed at a pretrial hearing clearly compels attendance
~ for discovery. Peters, 353 S;W.Bd at 598. A party in a criminal p}roceéding
;:anhot sidesfep fhe rules of criminal discovery to obtain evidence to
which they would othérwise.not be entitled. Lehmann v. Gibson, 482
S.W.3d 375, 383 (Ky. 2016). -

The defense's attempt to mitigate this harm led to Anthony’s writ of

prohibition to prevent enforcement of the subsequent 2019 Order

mandating disclosure of witness statements. The Court of Appeals

agreed, finding irreparabie harm and granting Anthony’s writ of
prohibition. The Court of Appeals recognized that.“(ojnce the information A
is furnished it cannot be recalled.™ Order, Writ of Prohibition, citing
Peters at 592, quoting Bende v. Eaton, 343 S.W.2d 799, 802 (Ky.

196 1): “Whil¢ the Commonwealth argues Gray . is not being forced to
disclose anything. the court speaks through its order which clearly states
that [tJhe court after considering he arguments sustained the
Commonwealth's motion and ordered both parties to iprox;ide opposing

counsel all alt-perp statements.” Order, Writ of _Prohibitioh. Anthony's
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due process rights could not be “trampled upon” by an overreaching |
discovery order.” Order, citing Commonwealth v. Nichols, 280 S.W.3d
39, 44 (Ky. 2009).

The govemmeht violates a defendant’s Sixth Amendment right to
effecﬁve-assistance of counsel when it interferes with the ability of
defense counsel to make independent decisions about how to conduct

the defense. Perry v. Leeke, 488 U.S. 272, 280 (1989). Allowing the

- Commonwealth to force witnesses to testify, under oéih. prior to trial,

interfered with their right to present a defense and their ability to make

tactical decisions as the case progressed.

Counsel must work for the advancemen_t of justice while faithfully
protecting the rightful in'terests of his clients. Hickman v. Taylor, 329
U.S. 495, 510 (1947). “In performing his various duties, however, it is
~ essential that a lawyer work with a certain degree of privacy. free from
unnecessary intrusion by opposing parties and their counsel.” Id. at
511. “Proper preparation of a cliént‘s case demands that he assemble
information, sift what he considers to be the relevant from the irrelevant
facts, prepare his legal theories and plan his straﬁegy without undue and
“needless interference.” Id. |

For example. an aftomey's right to make tactical decisions
throﬁghout irial was abridged by a st‘atute. requiring the defendant to be
‘the first witness or waive testifying. Brooks v. Tennessee, 406 U.S. 605,

612 (1972). The statute denied a defendant “the guiding hand of counsel’
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in the Ummg of this cntxcal element of his defense IaL at 613. 'I‘he

statute took away counsels autonomy to make decisions as the case’
unfolded Even after trial commences, defense counsel is often doing
mtensnve work, with tactlcal decismns to be made and strategies to be
reyleWed. Geders v. United States, 425 U.S. 80, 88 (1976). Defense
. counsel’s ability to make tactical decisions and prep \lvitné‘sse’s is |
foreclosed when the trial court allows the Commonwealth to compel
WItnesses mto court before mal commences. | i
| The chllling effect of the pretnal heanngs and the trial court
allowing the Commonwealth to subpoena defense witnesses, cannot be
-quantified. There is now no way to speculate'whét result a trial in 2017
might have produced. Instead, Anthony languished. in jail while the |
Commonwealth relitigated evidence already deemed_ admissible by this
Court's 2016 opinion. By the time the writ was granted, it was too late to
undo the harm Anthony suffered. The trial court recognized that most of
the witness testimony had already been litigated.!!! While Anthony was
ultimately able to present aaltperp .evidence, he suffered undue hal'm_
when he uras forced to divulge hls defense prior to trial. Harmless error
- analysis does not apply where a substantial right is involved. Shane v.
Commonuwealth, 243 S.W.3d 336, 341 (Ky. 2008).iBecause of excessive

interference by the Commonwealth and the trial court, Anthony “did not

get the trial he was entitled to get.” Id. These errors deprived Anthony of

" VR 11/27/19 at 10:51:45.




the basic protections of due process without which “a criminal trial
' cannot reliably serve its function as a vehicle for determination of guilt or
innocence ... and no criminal punishment may be regarded as

fundafnentally fair.” Neder, 527 U.S. at 9.

fl.  The trial court erred by allowing improper KRE 404(b)
evidence. _

Facts & Preservation

This issue is preserved by defense counsel's written and oral

objectioné to the evidence. TR 12, 1558-1559. In Gray I, this court held
that evidence that Anthony threatened Rosa Rowland was admissible:

On first glance, this testimony seems
irrelevant to the issue of whether Gray murdered
his parents. Proof of threats against Rowland
-doés not make it any more or less probable that

" “Gray killed anyone. And it proves nothing with

' regard to his motivation to murder his parents or
to show any type of plan or preparation to commit
those crimes. . -

The Commonwealth correctly points out that
use of prior bad acts to prove consciousness of
guilt, which includes threats to kill witnesses, is
an acceptable practice.4¢ The theory follows that
Gray, concerned by Rowland's erratic behavior
and fearing she may testify against him, made the
threats to prevent Rowland from disclosing any
incriminatory information. We agree that if viewed
-as a threat against a witness, the statements
become relevant. But, to us, that status is
unclear. Gray articulately contends that at the
time the statements were made, Gray was not
charged with the Gray murders—they occurred
months before he confessed at the sheriff's office.
On the other hand, the statements were made
after the Gray murders occurred. To us, this is
enough to make Rowland a witness; and,
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‘therefore, . the - trial. .court..did  not--abuse - its -
chscretxon by allowmg thls testlmony at trial.

Gray v. Commonwealth, 480 S.W.3d 253 270~71 (Ky. 2016).

On remand, the Commonwealth gave 404(c) notice of intent to offer
additional detalils of alleged violénce between Anthony and Rosa-alleging
that Anthony threw Rosa against'the wall, threatened to “cut her throat |
- in half a second,” and warﬁed he‘d Be “gone béforc she bled out.™ '2'The '
Commonwealth argued that the threats were rele\}an't because Rosa
contradicted his statement that he was in Butler the Tuesday before the
Grays were discovered. 13 According to the Commonwealth, because
Anthony admitted making a statement that he might kill Rosa to Betty
White, the allegation Anmon}" later. a?sséulted Rosa was also relevant.!!4

- The trial court initially asked, “isn’t this just doubling down on
what you already have and is thi.s not gefti'ng into territory where its
probative value may be less fhan it is prejudicial‘?"l 15 The Commonwéalth
countered that evidence Anthony threw Rosa against the wall ahd
threatened to slit her throat was “pretty extreme." 116

Defense counsei noted that-the staterment “describes a plot to

murder that shares neither mode nor manner of death to the Grays."!17

The late addition of evidence of domestic violence was more prejudicial

112 VR 3/16/17, 10:28:30;10:29:00; TR vol. 18 pg. 2195.
13 yR 3/16/17, 10:30:00.

14 yd. at 10:31:00.

M 1d, at 10:32:20.

116 44, at 10:33:00.

7 TR vol. 12 pgs. 1558 1559,




than probativé. 118 Defense counsel argued, th(;ugh limited testimony of
threats to Rosa was permissible, this a’dditjonal evidence should not be
allowed, as it amﬁunted to impermissibie “piling on."!19 “This is
something to try and go be’yoﬁ_d and paint Mr. Gray ‘in-in a way that
paints him as a vicious murderer and is oﬁly offered for prejudicial
value.”120 Moreover, there was only speculation that the violence was
connected to her failure to provide an alibi.!2! Defense counsel argued
that the volume oé evidence regarding Anthony’s alleged violence ‘towards
Rosa was unduly prejudicial.!?? The trial court overruled the objection,
stating that while it “had concerns” about prejudice, this was a “natural
extension of what happened before.”123 |

At trial, Betty thte repeated her claim that Anthony had
'ex-pressed a desire to kill Rosa.!?* Eric Framer also alleged that Anthony
threatened to kill Rosa in Gray .I. 125 However, in the caée at bar,
Frazier added a new allegatidn that Anthohy said he would slit Rosa’s
throat.126

Testimony of threats or violence towards Rosa also came in

through two additional witnesses. Rosa Rowland testified about domestic

118 ld

119 VR 3/16/17, 10:36:00.
12044 at 10:37:00.

121 4d. at 10:40:00.

122 jgd, at 10:42:00.

123 ’d

124 8/12/21 at 10:05:30.

3 Gray, 480 S.W.3d at 270.
126 R 8/17/21, 11:23:00.




{ :

_Yiolence»betwgen'..herself and Anthony. And the Corhmonwealth;read from
a petition-for a restraining-order:

Commonwealth: Anthony grabbed me by the arm

and slung me up against the wall. Anthony told

me at the time that:-he:could cut my throat in half a

sec and be gone before I started bleeding out.” Is

that what he said to you? :

Rowland: Yes, Sir

Commonwealth: And you asked the Nicholas

County Family Court to. grant a protective order

against him, or no contact?

Rowland: Well, that's the day he almost killed me
also '

Commonwealth: So, you went t to court and asked
for a no contact order - :

Rowland: Yes. Ldid; 127 .
Marvin Gilbert, a former, co’wbrker of Antﬁony‘-s. testified for the
| Commonwealth.!28 Defense cotlmsel objected to his testimony. 129Gilbert
said he warned Anthony tﬁat :Rosa would “get him in trouble.”!30 Gilbert
tegtiﬁed Anthony tol'd him he and Rosa were having “relationship

issues.”13! Gilbert claimed Anthony admitted to putting a gun in Rosa's

face during a particularly bad-argufne‘rit. 132 After beirig questioned .about

27 VR 8/16/21 at 9:49:06-9:50:00.
128 R 8/13/21 at 9:37:00.

129 (4. at 9:32:00. _

130 yR 8/13/21, 9:47:00.

134, at 9:43:00.

132 ,d‘




his initial statement on cross, Gilbert added that Anthony had also
admitted to putting his hands on Rosa’s throat during a previous fight.133

Standafd of Review

The standard of review for eévidentiary issues is abuse of discretion.

Minch v. Commonwealth, 630 S.W.Sd 660, 666 (Ky. 2021). . )

Law and Analysis -

This Court has held that 404(b) evidence that may be admissible
for a llir_nited purpose can also b'eébme too broad. St. Clair v.
Commbnweaith, 455 S.W.3d 869 889 (Ky. 2015). “|The Corﬁmonwealth's
prerogativé in di(‘:tating the specific eviderice used to prove its case is not
without limit, and Rule 4b3 is perhaps the most important check on the
Commonwealth in this respect.”’Hali v. Cpmmonwéalth, 468 S.w.3d 814,
825 (Ky: 2015). In other words, evidence may be probativé up to a point, -
after which it becomes unduly prejudicial. Id. at 826. -

Eveﬁ wheré evidence of éﬁofher crime ﬁas séme relevancy, fhe |
court must exercise dis_creﬁon‘ in deciding whether, and to what extefxt,
evidence of the offense may.be utilized with‘out préjudice. Funk v.
Commonweaith, 842 S.W.Zd 476, 481 (Ky. 1992). The probative v;éllue of
the evidence must 6utweigh its inﬂamﬁlatory nature. Id; In Funk, the
defendant's admission and guilty plea for sexually abusing a toddler were

relevant to provide for context to the defendant's statements as well as

¥ 14, at 9:50:00.




identity issues presented at trial. Id. The admissiohs and plea, standing
alone, were sufficient to show what was: necessary for context and
identity. Id. But the Commonwealth went beyond what wasrne(',:essary.
calling the prior victim's mother and treating physician to discuss details
of the crinﬁe. Id. This Court held “[t]he extensive use of overkill was
unduly prejudicial and trial error.” Id.

Likewise, the St. Clair case demonstrates how 404{b} evidence
admissible for a limited purpose can become unnecessarily cumulative
and prejudicial. In St Ciair. evidence of kidnapping (a separate victi_m.
Tim Keeling, was admiséible in St. Clair‘s trial for kidnapping Frank

' Brady bec_é.use “the proof touched on St. Clair's modus operandi for

kidnapping: using a gun and handcuffs to steal a specific type of truck

~and abduct the truck’s driver to prevent him from r_eporting the theft to
police.” 455 S.W.3d at 889. The evidence demonétrated St. Clair's modus
operandi for kidnapping and not juét criminal propensity. Id. at -838. The
fact that the same handcuffs and gun were usedv.in vboth crimesvwa~s alsbl
relevant to the issue of identity. Id. at 889.

However, the pfoof bécéme too b»xv'ova..d when it we’ﬁt beyond the
kidnapping into evidence of Keeling's murder. Id. Evidence of Brady's
murder was admissible because it provided context for one of the
elements of the charged offense (kidnapping with the victim not released
alive). Id. Although the evidence of Brady's killing wés-not all direct

evidence of the element at issue, providing instead mere context, it was -
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only one step removed from that element. Id. The prbof thus had

pfoba_tive force, despite nc;vt being direct evidence of the time of death. Id.
Brady's murder, though connected to the other proof of the

| kidhapping. was not an-essential element of the kidnapping offense; only

Brady's death was. Id. The Commonwealth improperly offered evidence of

Keeling's kidnapping and murder to show St. Clair's murder modus

operandi, and thus to indirectly show his identity as Frank Brady's killer.

‘Id. The Commonwealth sought to prove the men died in a similar
fashion. Id. “This, in turn, Would tend to éupport the infer_encé that
Brady died in the course of the kidnapping.” Id. |

Several elements of this proof were irrelevant and clearly
inadmissible. Id. St. Clair's statement tha:t killing. people was easy and
that he saw the killing as a joking matter and excited him had nothing to
do with his alleged modus operandt Id. “This proof showed only that St.
Clair was a cold-blooded, éxperienced killer.” Id. at 890. “That proof is
improper character evidence and is forbidden by KRE 404." Id. Similarly,
St. Clair's cold commentary .about the victims was irrelevant and
inadmissible, since it was ew’dgnce only of despicable character, having
nothing té do with St. Clair's alleged modus operﬁndi. d.

While some aspects of Keeling's mﬁrder were technically relevant,
because they showed a “murder modus operandi,” “the chain of
inferences needed to get from St. Clair's murder of Timothy Keeling to the

fact that Frank Brady died in the course of a kidnapping that occurred
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much later and over a thousand miles away necessarily eroded the

probative value of that evidence.™ Id- -‘fl’he‘probatii/e value of-this proof

was substantially outweighed by the danger of undue prejudice,

confusjon of the issues, and Iﬁisleading the. jury.“.id. Allowing the jury to
hea;' it was reversible error. Id_ |

The same error occurred here. This Court determined in Gray I
that Anthony's alleged threats to kill Rosa were relevant because he may
have believed she‘ wogld ineri_minate him. _Und__erfhe_la_w of the case,
Frazier and White could repeat their allegations that Anthony wanted to
kill Rosa to the jury. Howe\l/er. like in I‘\mk and St. Clair, the trial court
allowed the? Commonwealth to elicit testimony beyond what was
probative or necessary. Similar to St. Cidir.»iAnthony's.alleged statement
that he would “slit [Rosafsj throat in half a second” and be gone before
she bied out simply made him look like a cold-blooded killer.134

Likewise, Frazier's testimony that Anthony wanted to slit Rosa's
throat was irrelevant. The Grays were. shot, not stabbed - there was
nothing in the statement to show 1dent1ty or modus operandt - it simply
painted Anthony as a man with a propensity for violence, the type of
evidence that 404(b) prohibits. Moreover, Gilbert's testimony that -
Anthony had put a gun in Rosa’s face and choked her were more
prejudicial than probative. There Was no nexus cennecting these alleged

admissions to the case being tried. Gilbert did not claim Anthony said he -

Y4 st. Clair, 455 S.W.3d at 890.




and Rosa had argued about her testimony, or a fear she would implicate
him. Rather, Gilbert testified that Anthony and Rosa had a rocky
relationship. riddled with arguments and occasional violence.

Evidence of other acts cannot be used to ,show a propensity or |
predisposition to again commit the same or a similar act. Sbuthworth v.
Commonwealth, 435 S.W.3d 32, 48 (Ky. 2014) (citing KRE 404(b)).
Evidence of criminal conduct other than that being tried is admissiblle
-orﬂy if probativ;: of an issue independent of character or criminal
predisposition, and only if its probative value on that issue outweighs the
unfair prejudice with respect to character, since it carries a significant
risk of prejudice to a defendant, even when offered for a proper -pﬁrpose.
Id. KRE 464(b) is “strictly construed” and “has always beeﬁ interpreted
as efcclusionary in nature.” Id. (citing Bell v. Commonwealth, 875 S.W.2d
882, 889 (Ky. 1994})). |

Irrelevant and prejudicial evidence of an uncharged crime denied}
Anthvony‘ a fair trial. Due process is violated when an improper admiséion '

~ of evidence is “so egregious that it results in a denial of fundamental

fairness.” Ege v. Yukins, 485 F.3d 364, 375 (6th Cir. 2007); U.S. Const.

Amends. V, XIV.




ML The trial_ court should have directed a verdict on the - - -
tampering charge.

Preservation

- This issue is preserved by defense motion for directed verdict at the

close of the Commonwealth’s proof.135 The motion was renewed at the
close of the defense case and at the conclusion éf the Comrhonwealth’s

rebuttal. 136 The motions were overruled. 137

Standard pf Review

“On appellate review, the test of directed verdict is, if under the
evidence as Whole,b it would be clearly vunreasonable for a jury to find -
gﬁiit.-bnlir then the defendant is éziti;:léd‘ to a direc-tedﬂ Qeﬁ-f-,dict oi’
acquittal.” CoMonwéalthz v. Benham, 816 S.W.2d 186, 187 (Ky.
1991). “There must be evidence of subs‘tance, and the trial court is
expressly authorized to direct a verdict for the defendant if the
prosecution prdduces no more than a mere scintilla of evidence.” Id. at
187-88. - o

Law & Analysis

Law enforcement recovered .45 caliber casings at the scene of the

murders. 3¢ This led Detective Persley to conclude that a .45 was used to

135 VR 8/18/21, 11:43:00.

€ VR 8/23/21, 11:42:00; 1:58:00.

Y7 VR 8/18/21, 11:44:00; VR 8/23/21, 11:43:00; 1:58:00.
138 VR 8/15/21, 12:39:00.
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kill James and Vivian.!3® The murder weapon was never recovered.!49
The Commonwealth’s theory was that a “reasonable inference” was that
the murderer took the gun with him énd “dispbsed of it,"141

The Commonwealth is required to prove every element of a charge
beyond a reasonable doubt. In re Winship, 397 U.S. 358, 361 (1970).
There was no evidence of any act of disposal, concéalment, or even
‘removal by Anthony. Only that the gun was never recovered.142
Wrongdoing must be conscious to bé criminal. Elonis v. U.S., 575 U.S.
723, 734 (2015).

What the Commonwealth must show is that a particular defendant
intended to impair the avallablhty of the evidence while beheving an
official proceeding may be mstituted KRS 524.100. “When a crime takes
place, it will almost always be the case that the perpetrator leaves the
scene with evidence.” Mullins v. Commonwealth, 350 S.W.-3d 434, 443
{Ky. 2011). If this amounted to a charge of tampering, the result would
be an impermissible piling on. IGL (internal quotations omltted)

In Mullins, the defendant was seen by eyewitnesses shooting a gun,

getting into a car, and fleeing the scene. Id. at 442. The police recovered

three bullets ~ but no casings - leading to the supposition that the

* weapon used was a revolver. Id. The defendant had also been seen with a

139 yR 8/16/21, 1:25:00.
12 fd. at 3:05:00.

141 yR 8/18/21, 11:44.00.
142 Id




revolver days before the murder. Id. Finally, the. pol_ice_.sc:érch. failed to..

uncover the murder w_eépan. Id. 1t was the-Commonwealth’s position
- that Mullins was guilty of tampering bécause he removed the murder
weapon from the cﬁmé scéne. Id. Rejecting this argument, this Court
held that “it is insufficient to bring a charge of tampering based solely on
the fact that evidence was not found when there wére insufficient steps |
to locate that evidence, and there is no proof that fhe defendant acted
with the intent to prevent evidence from being available at trial.” Id. at
444. As a result, this Court vacated Mullins’ conviction for tampering. Id.
~ Similarly, in this caée, police found .45 shell casings at the scene

‘which made them suspect a .45 caliber weapon had been used. 143 After
prompting by his attomey. Peter Hafer told the ATF that he had sold
Anthony a .45 caliber model 1911 pistol.144 Jodi Lﬁcas also recalled that
Anthony possessed a .45 handgun at some tinie prior to the murders. 145
There was no evidence about what steps the police took to recover the
gun. No officer testified about where they looked for it or executed search
warrants to find it. There was no testimony that they searched any of the
places Anthony had resided for a gun during the investigafion. Co

“The Commonwealth c.anﬁot bootstrap a tampering (‘;hérge ohto _
another charge simply because a woefully inadequate effort to locate thé

evidence was made by the police.” Mullins, 350 S.W.3d at 444. This

143 VR 8/15/21, 12:39:00; VR 8/16/21, 1:25:00.
144 vR 8/17/21, 9:36:00; 10:31:00.
195 yR 8/19/21, 10:16:00.




stands to reason, as any other holding could lead to purpoéefully
inadequate police investigation. The fact, standing alone, that the gun
was not recovered does not mean it was placed in an unconventional
location. Id. There must be éome active attempt by the defendant that
demonstrates inten_f to impair the _évailability- of the evidence. Id.
Because no evidence of aﬁy act of concealment was adduced and
the police inveStigation was inadequate, the tampering charge must be

vacated.

IV. Anthony was denied his right to Confrontation when the
' Commonwealth was allowed to elicit improper hearsay
evidence. S

Preservation

The Commonwealth offered 404(c) notice of intent to introduce
Peter Hafeér's statement that he sold Anthony a .45 caliber weapon. 146
Anthony's objection is preserved by defense counsel’s written and oral

objections. 147

Standard of Review

The standard of review of an evidentiary ruling is abuse of

discretion. Ward v. Commonwealth,_58‘7 S.W.3d 312, 332 (Ky. 2019).

“The test for abuse of discretion is whether the trial judge's decision was

16 TR 2193-2514.
147 TR 2106 08, VR 7/17/19 at 10:44:00-10:46:00; 10:48:00-10:50:00.
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arbitrary, unreasonable, unfair, or unsupported by sound legal . .

principles.” Id. .

Law and Analysis

The Commonwealth was allowed to introduce Peter"s" Hafer's
statements implicating Anthoris} in illegal gun transactions before the
defense had presented its case. Doug Robinson testified that Hafer
alleged Anthony purchased a .45 caliber pistol from him.148

Under Crawford v. Washington, testimonial, out-of-court
'statements cannot be mtroduced unless the defendant has, or had, an
opporturuty to cross-examine the declarant. 541 U. S 36, 59(2004); see
aiso Rodgers v. Commonwealth, 285 S.W.3d 740, 745 (—Ky.VAZGQQ}. W.i-thout
-an opportunity to cross-examine the declarant, a defendant's right
to confrontation under the Sixth Amendment is violated. In this case,
Hafer's statements to Robinéon.were testimonial in nature. Unlike the
spontaneous statements agamst interest the defense sought to
introduce, Hafer s hearsay statement was in response to proddlng from
law enforcement. As defense counsel noted in its objection, “Mr. Hafer is
told that Mr Shaw is there as a rebult of a double hom1c1de mvestlgatlon
: and Ms Hawkms stresses the need for Hafer to put a 45 cahber gun in

Antnony Gray's hand while offering potential leniency for his cooperation

on federal charges." "

148 14 a3t 9:36.
199 TR 2107.




Thus, Hafer's statements were “made under circumstances which
would lead an obj.ectivé witness reasonably to believe that the statement
would be available for use at a later trial.” Crawford, 541 U.S. at 52.

Moreoiler. Anthony has a right to confrontation in this mattér: Hafer did

not. Cabinet for Health and Family Services v. A.G.G., 190 S.W.3d 338,

344-45 (Ky. 2006) (“The principal evil at which tﬁe Confrontation Clause
was directed is use of ex parte examinations as evidence against the
accused.”); Crawford, 541 U.S. at 50.

Admitﬁng Hafef‘é statement was reversible error. “Before é federal
constitutional error can be held harmless, the court must bé able to
declare a belief that it was harmless beyond a reasonable doubt.” Whittle
v. Commonibealth, 352 S.W.3d 898, 905-06 (Ky.‘201 1) citiné Chapman v.
Cdlifornia, 386 U.S. 18, 22, 24 (1967). The Commonwealth’s case was
circumstantial."rhere was scant evidencé connecting Anthony to the
crime scene or suggesting he possessed the murder weapon.!50

V. The trial court erred by allowing Alford Switzer’'s testimony
regarding the hearsay statements of James Gray.

Presérvation

This issue is preserved by oral objection.!5! The objection was

overruled. 152

150 yR 8/17/21, 9:36:00; Jody Marsanopoti, the toolmark examiner with the ATF, testified that a Charles
Daly 1911 .45 was recovered and excluded based on class characteristics. VR 8/18/21, 9:37:00. /d. at
10:31:00 .

151yR 8/12/21, 2:43:00.

11d. at 2:44:00.




Standard of Review

 Determinations of admissibility of éVidéhéé are generally within the
sound discretion of the trial court. Commonwealth v. English, 993 S.W.2d
941, 945 (Ky. 1999). As such, they are reviewed for abuse of discretion.
Id. | | - | |
- Law and Analysis

During‘ trial, the Commoﬁwealth called Alfofd_Switzer to testify.133
Switzer knew James Gray and had pefformed work for him as an auto
mechanic.154 He contacted the police in 2016 - after the casc had been
reversed dn appegi.1§5 He reéalléci a cénversatién he'd had with James
éﬁdut -a ‘;vé;ek pr'or té th; murde;r 153 James éroduced au revoivef from his
pOCkét and said “it's a démh shame I have to pack this oﬁt of fear of my
“own son.”'57 Switzer described James as “scared to death.”158

The Corhmonweélth’s claimed mechanism for introducing Jarnes;
statements fhroﬁgh Switzer was as a present sénsgz_ irrﬂxpressionA. 159 The
tﬁ'ai.éourt éilbwéd Switzer’s teéf;r};oriy under thls tileofy. 160

Hearsay is a statcment; other than one made by the declarant

while testifying at trial, offered in evidence to prove the truth of the |

153 4d. at 2:46:00.

" 13444, at 2:47:00.

155 1d, at 2:44:00..

156 1d. at 2:50:00.

157 1. at 2:51:00.

158 1. at 2:52:00.

3% 1d. at 2:43:00; TR 3170 - 3173.
VR 8/12/21, 2:44:00.




matter asserted. KRE 801(c). It is not admissible except as provided by

rule. KRE 802. There is a carveout for statements which describe or
explain an event or condition made while the declarant was perceiving
the event or condition, or immediately thereafter. KRE 803(1).
Attempting to characierize James' statement as an exception to the

bar to hearsay, the Commonwealth cited to the case of Sturgeon v.
Commonwealth, 521 S.W.3d 189 (Ky. 2017).161 In Smrgeoh. this Court
found no error in the admission of text messagesr between the defendant
and a murder victim under KRE 803(3). Id. at 197 ~ 99. This is a
different hearsay exception than the one relied upon by fhe
Commonwealth in its written motion:and at argument at the bench. 162
The trial court alioWed ~S’Witzer‘s testimony :"abo't;t James' statement
- under KRE 803[1} as a pre»s‘ehtvs‘ens:e impression.163

- Further conﬂaﬁng the issue; iniits written moﬁon’; the
Commonwealth also cited to the case of Dillon v. Commonuwealth, 475
S.W.3d 1 (Ky. 20'15);154 The Dilloncase also discusses KRE 803(3), not
KRE 803(1). This Court held that-admission of th e victi'm's statement to
her niece about getting rid of a’'gun bécause she did not want it used |

against her was harmless error. Id. at 22 - 23,

1 TR 3172.

162 1d. at 2:43:00; TR 3170 - 3173.
163 VR 8/12/21, 2:44.00.
®4TR3171. -




Neither of the cases cited is applicable toAnthonys case. In Dillon,
the defendant claimed. ,alternatively, accident or self-defénse. 475 SWSd
at 4. Iri Sturgeon, the defendaﬁt claimed exfreme emotional disturbance
leading to an accident. 521 5.W.3dat 192. Anthony's defense has élways
been one of factual innocence by presentation of an alternative -
perpetrator, Peter Hafer. Gray v. Commonwealth, 480 S.W.3d 253, 266
{Ky. 20186). |

Whether under KRE 803(1) or 803(3), statements that reflect the

- basis for a victim'’s fear of a defendant are not admissible where the

victim’s state-of mind is not at issue. Harris v. Commoﬁwealtfn 384

~8:W:3d-117, 128-(Ky: 2012); Brayv.-Commonwealth, 68 S:W.3d 375, 382

(Ky. 2002) (internal quotation omitted). E_);cep‘t where self—defensﬁ, _

aéciden,t. or suicide is claimed by a defendant, statements regarding the -
ctim's fear “usuaily have littie reievancy.” Harris, 384 S.W.3d at 129;
Bray, 68 S.W.3d at 381 - 82.

‘Additionally'. there is a likelihood that admission 'offsuéh -
statements raise the danger that a jury will consider the victim’s
statement of fear.as a “true indication of the defendant’s intentions,
actions, or culpability.” Harrts 384 “S.W.3d at 129 (internal cﬁation
. omitted). These statements are “highly improper” be_céu’se they create a
strong likelihood that improper inferénces will be drawn by the jury,

making the danger of injurious prejudice partiéularly evident. Id.




Precedent dictates that statements of a victim's fear are irrelevant
and highly prejudicial. KRE 401, 402, 403. As such, it was error for the
trial court to permit Switzer to testify about James Gray's fear of

Anthony. Relversal' is required.

Vi. Palpable error occurred when Carolyn Caraway testified
that a will for James and Vivian Gray was never found,
Anthony’s sons from his marriage were disinherited by
adoption, and that Anthony had fathered two children out of
wedlock.

Pres_érvation
This issue is unpreserved. Anthony requests palpable error review
pufsuant to RCr 10.26.
~ Standard of Review
Palpable error occurs when there is a “probability of é différent
result or [an] error so fundamental as to threaten a defendant s

entltlement to due process of law Alford v. Commornuwwealth, 338 S.W.3d |

240, 246 (Ky. 2011).

Law and Analysis

The Commonwealth called Carolyn Caraway, an attorney

specializing in estate law, to testify about James and Vivian's assets.

Caraway testified that she was retained to administer the Grays’

estate.165 Caraway contacted local attorneys and several attorneys who

155 ¥R 8/10/21 at 3:26:00.




‘had been retained by the Grays. 66 She did not find evidence that any .
N attorney had drafted a will for the Grays. 167 ‘Caraway estimated the
Grays' estate was valued at $642,800. 168 She had not élosed tﬁe estate,
be.cause it had not been determined who the heirs would be.162

. Caraway told the jury a child déemed responsible for their parents' -
death could not inherit the estate.!70 She stated because Anthony gave
his sons Charles and Darwin up for‘ adoption, under Kentﬁ_c Ky law, they
“lose all right to inherit” under intestacy laws.17!
Caraway testified that in 2014.. an attorney representmg'Devin and

Michael Vallejo contacted her asseiting that the brothers were Anthony’s

children.!” DNA testing corifirmed that they were Anthony's biclogical

children.!73 The Vallejo brothers would therefore inherit from the Grays'

estate.174 The Commonwealth repeated that Anthony's children with his
iate wife Amy “could not inherit.”175

Relevant evidence is evidence having any tendency to make the

~existence of any fact that is of consequence to the determination of the

action more or less probable than it would be without the evidence. KRE

- 401. Evidence which is not relevant is not admissible. KRE 402.

188 1d. at 3:35:00.

167 Id

5% VR 8/10/21 at 3:33:00.
199 1d. at 3:27:30

17044 at 3:38:00

7% 1d. at 3:39:00.

172 1. at 3:39:00.

473 1d. at 3:40:00.

141d. at 3:41.00.
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Although relevant, evidence may be excluded if its probative value
is substantiélly outweighed by the danger of undue prejudice, confusion
of the issues, or misleading the jury, or by considerations of undue delay,
or needless presentation of cumulative evidence. KRE 403. Thus, even if
an item bf evidence meets the threshold for relevance, the court must
perform a balancing test to determine whether the probati\fé value of the
item outweighs the danger of undue prejudice. KRE 403; Southworth v.
Commonwealth, 435 S.W.3d 32, 50-51 (Ky. 2014).

Evidence-of illegitimate children has been deemed “irrelevant and
highly‘ prejudicial.” See Hutsell v. Commonuwealth, 243 S.W.Zd 898, 899-
900 (Ky. 195 l.). Other jun'isdictions have agreed evidence of children born
, oﬁt of wedlock Ais inflammatory. See State v. Spencer, 472 S.W.éd 404,
405 (Mo. 197 1), In Spencer, the prdsecution admitﬁed to askirig a defense
witness about two children born outside of marriage in order to impugn
- her credibility. Id. Similarly, the Texas Court of Appeals ﬁeld that
evidence a defendant di\;orced his wife and fathered a child outside of
marriage was highly inflammatory. Hodges v. State, 651 s.w.2d 386, 389
(Tex. App. 1983). The Texas Court of Appeals held, despite the state’s

assertions, the evidence was not related to motive and should have been

excluded. Id. See also, Gutierrez v. City of New York, 205 A.D.2d 425, 426

(1994) (*absolutely no rationale whatsoever exists, and no door was
opened, for defense counsel's repeated questions concerning the

legitimacy of plaintiff‘s children.”).




| | ‘The stigma of being an “illegitimate” child or the parent of an
_,__,“_il_l_ggitirﬁate .child,'f_'_has.diminished .over time. J.A.S. v. Bushélman. 342
S.W.3d 850, 852 (Ky. 2011). However, “some may Iamént the chapge as
indicative of a de_cliﬁé in t‘he‘mvolral,;ﬁber of Arﬁerican society.",ld.
Regardless. in this instance, eﬁdénce of children born out 6f wedlock
was irrelevant and unduly piejudicial.' The jury was left to speculate
about the circumstances of their birth, whether Anthony was aware of
them, and whether he was absgn?t}rom_t_hgir lives by chance orby
Choi-ée. Moreover, society typically disapproves of m.en who do not |
support their childr-en financially. See, David Ray Papke Family Law for
-the Underclass: -Underscoring'Law’sideologi;al”ﬂmétwn‘“42 Ind. L. Rév.
583, 597 (2009) (Sporting an alliterative lilt, the phrase “deadbeat dad”
suggested indolent, shiftless, and duplicitous men who probably should

10t hiave fathered children in the first place.).

Evidence that Charles and Darwin would be unable to inherit the
Gray’s estate becatise Anthony had put thefn up-for adoption was
irrelevant and prejudicial. The Commonwealth presented evidence the
Grays were unhappy Anthony allowed someone outside the family to

- adopt the boys. 176 Anthon)}‘s dééire to keep the boys from his parents

had some relevance in explaining the ‘animos'ity between Anthony and his

parents. However, there was no evidence that Anthdny voluntarily

terminated his parental rights in order to disinherit his children. There is

VS VR 8/12/21 at 9:56:00.




no evidence Anthony was aware of intestacy law. Eliciting evidence that
Charles and Darwin were ineligible to inherit from the Grays’ sizable
estate would only be relevant to evoke sympathy for them or animosity
towards Anthony. |
“Evidence that ‘appeals to the jury's sjmpathies, arouses its sense

of horror, provokes its instinct to punish, or otherwise may cause a jury
to base its decision on something other than the established propositiohs
in the case’ is unfairly ﬁrejudicial." Hammond v. Commonuwealth, 577
S.W.3d 93, 101 (Ky. App. 2019}, Thorpe v. Commonwealth, 295 S.W.3d
458, 462 (Ky. App. 2009) (quoting Robert G. Lawson; The Kentucky
Evidence Law Handbook, § 2.10(4) (4th ed. 2003}).

| Evidence of children conceived out of wedloek with whom Anthony

apparently did not have a relationship, and that terminating his parental

rights to Charles and Darwin disinherited them served no other purpose

other than painting Anthony as a deadbeat. In a case based on
circumstantial evidence, it cannot be assured “that the judgmerit was not
substantially swayed by the error” thus “it is impossible to conclude that
substantial rights were not affected.” Kotteakos v. United States, 328 U.S.
750, 765 (1_946). “The inquiry cannot be merely whether there was
enough [evidence] to support the result,” but “whether the error itself had
substantial influence.” Id. “If so, or if one is left in grave doubt, the

conviction cannot stand.” Id.




~All criminal defendants have the right to a fair trial. Payne v,

Tennessee, 501 U.S. 808, 825 (1991)_(When.a.state.court.admits :
evidence that is “so unduly prejudicial that it renders the trial
fundamentally unfair, the due process clause provides é mechanism for
relief”); Alexander v. Louisiana, 406 U.S. 625 {1972) (Due process clause
incorporates the U.S. Const. Amend V right to a fair trial to the states.);
California v. Trombetta, 467 U.S. 479, 485 (1984). Multiple instances of
irrelevant evidence offered to bolster a circumstantial casé rendered
Anthony'’s trial-unfair. Reversal is warranted. -
Vil. Cumulative Error

It is long established authority in this borﬁmoﬁwealih that'éan
accumulation of coficurrent errors may authorize aTeverSgl where no
one error taken alone would justify a reversal. Funk v. Cdﬁtmdnt_bealth,
842 S.W.2d 476, 483 (Ky. 1993); Peters v. Commionivealth, 477 S.W.2d
154 (Ky. 1972); Faulkner v. Commonwealth, 423 S.W.2d 245 (Ky. 1965).

‘ Anthdny:belie'\;eé that each of the éfrors .a'll'leged supra lhdw;dually A

warrant reversal. However, assuming arguendo that this Court declines
to hold any individual, previously é’ési’gned error 'suffiéient to require
reversal, the cumulative effect of the preceding errors r'equirés that his
convictions be set aside. See Sanborri v. Commonuwealth, 754 SW.2d at '
534, 542-49(1988), ovefruled oﬁ éﬂler grounds by Hudson v.

Commonwealth, 202 S.W.3d 17 (Ky. 2008).




Anthony was denied the right to a fair trial, with a level playing
fi_éld throughout the pendenéy of his case. Cumulative érror denied his
rights to due process and a fair trial under the Fifth, Sixth and
Fourteenth Amendments to the United States Coﬁsﬁtution and Sections
7 and 11 of the Kentucky Constitution. This Court should reverse his

convictions and remand this cause for a new trial.

CONCLUSION

Based on the foregoing arguments, Anthony asks that his
convictions be vacated and remanded. and welcomes any and all other
relief this Court determines is appropriate.
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INTRODUCTION

James Anthony Gray respectfully requests that this Court grant this Petition for

Rehearing pursuant to Kentucky Rule of Appellate Procedure 43 (B)(I)(a) &(c).




Ky. Const. 110 (2)(b) guarantees Anthony Gray a matter of right appeal and
decision on the merits.

This Petition for Rehearing should be granted in accordance with RAP
43(B)(1)(a) & (c) as this Court did not address several issues when it rendered its
decision in Gray v. Commonwealth, 2021-SC-0492-MR, (Ky. Jun 13, 2024) (not to be
published), attached at Appendix 1.

In its Opinion Affirming in Part and Reversing in Part, this Court addressed only
the argument that Gray was entitled to a directed verdict on the tampering charge.' All
the other assignments of error were grouped into a heading called “The Murder
Convictions” with a brief explanation that the votes of the six sitting Justices were evenly
divided which resulted in an affirmance of the murder convictions.? Gray is left unable to
say if this Court has overlooked a material fact or controlling law or statute pursuant to
RAP 43 (1)(a) because the review of the merits remains a mystery.

“A system of appeal as of right is established precisely to assure that only those
who are validly convicted have their freedom drastically curtailed.” Evitts v. Lucey, 469
U.S. 387, 399-400 (1985). Every state has recognized the importance of appellate review

to a correct adjudication of guilt or innocence and provided a method for appellate

review. Griffin v.'[llinois, 351 U.S. 12, 18 (1956). On a first appeal as a matter of right,

due process requires states to “offer each defendant a fair opportunity to obtain an
adjudication on the merits of his appeal.” Hollon v. Commonwealth, 334 S.W.3d 431, 435
(Ky. 2011) citing Smith v. Robbins, 528 U.S. 259, 277 (2000). Section 110(2)(b) of the

Kentucky Constitution vests exclusive jurisdiction of appeals in which a sentence of 20

! Opinion Affirming at 2 — 6.
21d at?2.




years or more has been imposed in the Supreme Court of Kentucky. Shepherd v.
Commonwealth, 739 S.W.2d 540, 540 (Ky. 1987)

In briefing, Gray argued that the trial court deprived him of his right to present a

defense and right to counsel by permitting the Commonwealth to preview defense

witnesses prior to trial®, erred by permitting improper KRE 404(b) evidence*, denied his
right to confront witnesses by allowing improper hearsay evidence®, erred by permitting
Alford Switzer’s hearsay statements®, erred by permitting Carolyn Caraway to testify’, all
of which resulted in reversible cumulative error.® None of these issues were addressed in
this Court’s Opinion and Order. This is contrary to RAP 40(A)(2), which requires that
“[o]pinions and orders finally deciding a case on the merits shall include an explanation
of the legal reasoning underlying the decision.”

Anthony is aware that this Court has on several prior occasions issued similar
orders of dismissal in cases where the Court was evenly divided. See Maguire v. Crook,
606 S.W.3d 343 (Ky. 2020); CSX Transportation, Inc. v. Boggs, 605 S.W.3d 343 (Ky.
2020); Cabinet for Health and Family Sves. v. M.Q.M., 2022-SC-0383-DG (Ky. Sept 14,
2023)°; EQT Production Company v. Potter, 2017-SC-000161-DG (Ky. Aug. 16, 2018).
'However, in all of those cases, this Court was hearing the matter on discretionary review

b

so the party had already received a reasoned opinion in their one appeal as of right and

3 Appellant’s Brief at 10 — 23.

*1d at23 -31.

5 Id. at 35 - 37.

61d at37-41.

7Id. at 41 — 45 (Appellant concedes this issue was unpreserved).

$1d at 46 —47.

? Pursuant to RAP 41, this opinion is unpublished and is not cited for precedential value,
but only as an example of an equal spilt of a 6 Justice Court.

2




were not Constitutionally entitled to a merits opinion from this Court. In this case, Gray
is clearly entitled to one appeal as of right to another court. Ky.Const. Section 115. A
matter of right appeal is superior to discretionary review._ See Evitts v. Lucey, 469 U.S.
387,396 fn. 7 (1985).

The absence of a reasoned opinion may prejudice Anthony in future proceedings.
For example, a federal court reviewing a state prisoner’s request for habeas corpus relief

is required to “train its attention on the particular reasons—both legal and factual—why

state courts rejected a state prisoner's federal claims . . . and to give appropriate deference

to that decision.” Wilson v. Sellers, 584 US 122, 125 (2018) (quotations omitted).
Where there is a reasoned opinion, the “federal habeas court simply reviews the specific
reasons given by the state court and defers to those reasons if they are reasonable.” Id.
However, where there is no reasoned opinion to defer to, ' the federal court “must
determine what arguments or theories could have supported the state court's”
determination”, and then “assess whether ‘fairminded jurists coﬁld disagree’ on the
correctness of the state court's decision if based on one of those arguments or theories.”
Shinn v. Kayer, 592 U.S. 111, 120 (2020) (quotations and punctuation omitted). Under
these circumstances, there is a clear benefit to ensuring that the state issues a reasoned
opinion explaining its decision — something Kentucky law has required since the adoption
of Section 115 of the Kentucky Constitution. Compare RAP 40(A)(2) (requiring a

reasoned opinion) with CR 76.28(1)(b) (same rule).

19 Wilson permits the federal court to “look through” a summary decision to the “last
reasoned decision” of the state court. /d. However, where, as here, the summary decision
is the only appeal of the case, there is often not a reasoned decision at all. For example,
most objections on evidence are not resolved with an opinion, simply a statement that the
objection is sustained or overruled.




There are two ways this Court can address this issue. Gray suggests that the
fairest way is to ask for the Governor to appoint a special justice to sit on this case,
thereby ensuring that the final outcome is not a tie. Gray is aware of Hodge v.
Commonwealth, 17 S.W.3d 824 (Ky. 1999), wherein this Court rejected a defendant’s
request asked for appointment of a seventh justice to hear his post-conviction appeal.
However, this case is distinguishable from Hodge, as in that case this Court was not
evenly divided and an opinion on the merits was issued. To the contrary, shortly after
rendering an opinion denying Hodge’s request for an additional justice, the six sitting

Justices unanimously affirmed his convictions and analyzed numerous issues on the

merits. Unlike Hodge, Anthony is left with a 50-year sentence and no analysis of the

merits. While the language of Section 110(3) does not require the Chief Justice to certify
the need for an appointment to the Governor, the language pointedly does not prohibit it
either, a fact acknowledged in Hodge. Id. (declining to overrule this Court’s finding in
Kentucky Utils. Co. v. South East Coal Co., 836 S.W.2d 407 (Ky. 1992) that Section
110(3) permitted the Chief Justice to request appointment of a special justice when a
single justice recused).

Alternatively, if this Court does not wish to seek a special justice, Anthony asks
this Court to render an opinion on the merits, treating the three justices voting to affirm as
the majority for purposes of an opinion.

For the foregoing reasons, Anthony respectfully requests Rehearing.




CONCLUSION

Anthony respectfully requests that this Court grant his Petition for Rehearing and

appoint a special justice to break the tie so that Anthony may have a decision on the

merits in his matter of right appeal. In the alternative, Anthony requests that this Court
issue a fully reasoned opinion for all claims for which this Court has denied relief, as
required by RAP 40(A)(2) and Section 115 of the Kentucky Constitution.

Respectfully submitted,

Erin Hoffman Yang Jared Travis Bewley
- KBA #91588 KBA #95515
erin,yang@ky.gov jared.bewley@ky.gov
Counsel for Appellant Counsel for Appellant
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Reversed and remanded.
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probable than it would be W|thout the ‘evidence. Ky. R. Evid. 401. Q More like this
Headnote
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cven upon a finding that ewdence is relevant, a court may still nonetheless exclude
testimony if its groba*ive value is "substantially outweighed" by risk of unfair
prejudice to the defendant. Ky. R. Evid. 403. Q More like this Headnote
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HN25% Plain Error, Definition of Plain Error

When an issue is unpreserved by an objection at trial, a reviewing court will review
the issue for palpable error. Under Ky..R. Crim. P. 10.26, palpable error is cne that
affects the substantial rlghts of the party and a "manifest injustice"” would result from

the error. X More like this Headnote
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HN26% Particular Instructions, Allen Charges -

There is no error ina JLry instruction intending to prevent a hung jury. But the
practlce of dellverlng jury instructions designed solely to pressure the jury into
reaching a verdict is prohibited by the Ky. R. Crim. P. 9.57. Q More like this
Headnote
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The lapse in time between the trial court' s allegedly coercive comment and the jury's
deliberation may be a relevant consideration in a totality-of-the- circumstances
review. A reviewing court must ultimately determine whether the trial court's
statement aetually foirces an agreement, or whether it merely 'fosters thorough jury
dehberatlon that results in an agreement Q More like this Headnote

Shepard/ze® Narrow by this Headnote (1)
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Mistrial -
View more legal topics

HN28% Abuse of Discretion, Mistrial o

The decision to declare a-mistrial is properly within the sound discretion of the trial
court. A mistrial is an extreme remedy and should be resorted to only when there
appears in the record a manifest necessity for such an action or an urgent or real
neceSS|ty A "manifest necessity” can be understood as to be an urgent need for a
new trial in consideration of the totallty of the circumstances. As such, a ruling
declaring a mistrial will not be disturbed absent an abuse of dlscretlon by *he trial
court Q More Ilke this Headnote ‘ : o
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HN29% Double Jeopardy Protection, Convictions
Once jeopardy attaches, a second jury trial is prohibited absent the "manifest.
nece55|ty“ prerequ5|te to the declaratlon of a mistrial. A More like this Headnote

Sheoardlze® ‘Narrow by this Headnote (0), .
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REVERSING

A circuit court jury convicted James Anthohy Gray of two counts of murder for
intentionally kiIIing his parents, James and Vivian Gray, and one count of tampering with
physical ewdence ‘He was sentenced to twenty years imprisonment for each murder and
five years' imprisonment for tampering with phy5|cal evidence, running consecutively for a
total of forty-five years' imprisonment. He appeals the resulting judgment to this Court as |

a matter of rlght -

Gray presents several claims of error on appeal, and we will address each of them. Most
notably, he argues that the trial court erred when it failed to suppress his confession made
durlng protracted mterrogatlon by sheriffs detectives.-He asserts the confession was
involuntarily extracted through trickery that included the interrogators' use of false claims
and_[**2]_ phony documents. Because we agree that this confession was not voluntarily -
given, we reverse Gray's convictions and remahd_this case to the trial court for further
proceedings.

1. FACTUAL AND PROGCEDURAL BACKGROUND.

James and Vivian Gray weére shot to death in their home. The Grays were generally
considered affiuent, having owned and operated a successful downtown business for
decades. They had a tumuituous relationship with their son, James Anthony Gray. This
family rift and allegedly missing wills that purportedly disinherited Gray made him an

immediate person-of-interest, and ultimately the prime suspect in the official

investigation.

About six months elapsed before the sheriff's investigators called Gray to the sheriff's
office to answer questions ostensibly related to the missing wills. He received Miranda
warnings and opted to speak with investigators. After a brief break in the questioning, the
investigators shifted gears, deciding to question Gray about his parents' murder. Five-and-
a-half hours of unrecorded interrogation followed. Investigators used a numtber of '
different ruses and forms of trickery, including [*259] a forged lab report of DNA
evidence linking Gray to the murders and_[**3]_ an alleged phone call from a judge
threatening the certain imposition of the death penalty if Gray did not confess to them.
Shortly after the interrogation ended, the cameras came back on and Gray confessed to
murdering his parents.. He was prompt!y arrested.

Gray moved before trial to suppress this confessuon The trial court denied hlb rnotion
berause m hght of the totanty of the cnrcumstanf'es, the trial court could not conclude
*.hat the con_fessxon was involuntarily given. The trial court was admlttedly troubled. by the
i_h'ves.tigators' method of obtaining the confession but determined he could nQ{ conclude
the confeséion was coerced. ‘ | -

Gray's first trial resuited in mistrial when the jury failed to agree on a verdict. In the
second trial, the jury convicted Gray of the murders and tampering with physical evidence
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and recommended a sentence of forty-five years' imprisonment. The triai_cotirt entered
judgment accordingly, and Gray appeals that judgment to this rCourt. . N

Gray asserts a number of trial errors. Specmcaily, he raises seven issues for our rewew:
(1) whether the trial court’ erroneously admltted the confession Gray gave to law - -
enforcement; (2) whether the trial court |mproperiy [ﬁ] refused to allow Gray to
present alternate perpetrator ewdence (aaltperp); (3) whether the trial court failed to
allow Gray to present a full defense; (4) whether inadmissible prior-bad-acts ewdence was
admitted agamst him; (5) whether the trial court erred in giving an Allen charge; (6) _
whether the Double Jeopardy. Clause barred his second trial; and (7) whether a varlety of
minor errors cumulativeiy rendered his trlai fundamentaily unfair. ' ‘

II. ANALYSIS.

A. The Trial Court Should Have Suppressed Gray's Confession.

The most troubling claim of error Gray presents to us on appeal is whether the trial court
erroneously failed to suppress the confession Gray gave to law enforcement. The
Commonwealth does not dispute that interviewers used false statements and fabricated
documents as a technigue to coax Gray into admitting he murdered his parents.

Police trickery is not new to our criminal procedure jurisprudence, but today's actions
exceed any reasonable leeway our case law has previously afforded law enforcement. This
issue presents mixed questions of law and fact. HN1¥ We review the trial court's findings

of fact for clear error, but legal determinations we examine de novo.

HN2¥ The Due Process Clause of the Fourteenth Amendment precludes the use of
involuntary_[**5]_ confessions against a criminal defendant at trial.@ The United States
Supreme Court defines an involuntary confession as one that is "not the product of a
rational intellect and a free wiII." And "coercive police activity is a necessary predicate
to the finding that a confession is not Voluntary' within the meaning of the Due Process
Clause of the Fourteenth Amendment." Under Kentucky law, we [¥260] evaluate the
voluntariness of a confession using a three-part test. In determining whether a confession

was coerced, a court considers: (1) whether police activity was objectively coercive; (2)
whether the coercion overwhelmed the will of the defendant; and (3) whether the
defendant has shown that the coercive activity was the "crucial motivating factor” behind

his confession.

HN3¥ In reaching our decision on the voluntariness of Gray's confession, we must view
the facts and evidence under the "totality of [the] circumstances." Aiding our inquiry,
we are given many factors to consider in light of the circumstances behind an individual
confession. One set of criteria is defendant-specific, such as the defendant's age,
intelligence, education, criminal experience, and criminal and mental condition at
the_[**6]_ time of the interrogation. Another set of criteria requires us to consider
methods employed in the interrogation itself, including whether there was any physical or
mental coercion, threats, promises, delay, and the extent of trickery and deception used in

questioning.




A confession obtained by police through trickery is not a new issue for us. In Springer
v. Commonwealth, we refused to suppress a confession bécause "the mere employment of
a ruse, or 'strategic deception,’ does not render a confession involuntary so long as the
ploy does not rise to the level of compulsion or coercion." In essence, we have
refused to hold that intentional police misinformation by itself makes a confession
involuntary. But both parties rightly remind us that the particular issue presented today—
falsified documents purporting to represent the official results of a state-police lab's DNA
examination—is one we have yet to confront. To understand this issue under the totality
of the circumstances, it is important to frame precisely what activities law enforcement
used in Gray's interrogation.

Gray was summoned to the sheriffs office ostensibly to address a matter related to his
parents' will. After a break, he returned to the interview room and signed a Miranda
waiver. Upon his return, the room was arrayed with photos of the crime scene and murder
victims. A piece of pecan pie and a Pepsi were placed on the table to recreate the crime-
scené environment. The police turned off the camera and five-and-a-half hours of
unrecorded interrogation proceeded from that point. Gray alleges he waé coerced into
confessing to the crimes within this period

According to Gray, interrogators showed him pictures of his parents’ corbses, told him that

their blood was found on his clothes and in his vehicle, told him that gunshot residue was
found on his clothing, and told him that an eyewitness and a videotape recording placed
him at the scene of the crime. Law enforcement admitted that they made these
representations to Gray and that all of them were false. Interrogators presented Gray a
fake document purporting to originate from the Kentucky State Police linking his parents'
DNA to his vehicle. Finally, Gray alleges that while he was being interrogated, [*261] an
officer claimed to have received_[**8]_ a phone call from the judge, who threatened use
of the death penalty against Gray if he did not confess. Gray confessed but the text of his
admission is filled with statements that suggest he did not truly believe he committed the
crime.

Admittedly troubled by the investigative techniques, the trial court denied Gray's
suppression motion nonetheless. The trial court made a factual finding that the phone call
from the judge did not take place, and he removed this factor from his analysis. He then
reviewed the remaining evidence of false information in light of the voluntariness test and
Kentucky's Anti-Sweating Statute. Considering the totality of the circumstances—
including the recorded confession Gray made in the sheriff's office that day combined with
the specific exculpatory language used in the confession—the trial court was led to
conclude that Gray's will was not overwhelmed by the ruse the sheriff's investigators
employed to induce his confession.

Considering all of the events leading up to Gray's confession, we must disagree with the
trial court's ruling. Although no single factor prompts our decision, the hours of
manipulation and fabricated evidence can be nothing other than coercion that overbore
Gray's free will.

We make clear at the outset that we will not consider the alleged thréatening phone.call
from a judge as part of our totality-of-the-circumstances analysis. On appeal, Gray
presents this as a factual issue for our review. But the trial court found as a matter of fact




that this threat did not occur. And we will only reverse the trial court's factual finding upon
discovery of independent evidence outside of Gray's version of the narrative that
corroborates his story. So. locating no such evidence in the record, we must defer to the
trial court in stating that as a matter of fact, the alleged phone-call threat from the judge
did not occur, and it will bear no weight in the remainder of our review in determining
whether his confession was voluntarily_[**10]_made.

1. Police Tactics Used were Problematic but not Objectively Coercive,

Begin_ning our analysis of whether Gray voluntarily confessed. we first ask whether the
police activity was objectively coercive. The false statements and fabricated documents
are critical to our inquiry. Statements deceptively overstating the evidence against a
criminal defendant during interrogation fall within the trickery we have traditionally
tolerated. But we have never faced a situation where deceptive interrogation tactics
included fake reports made to link DNA evidence to the defendant.

Briefing reveals an underlying debate in state courts that have confronted this issue. The
debate centralizes on two competing approaches: the bright-line approach as seen in the

Florida rule from State v. Caywar@ and the more balanced rule as seen in the
Maryland rule in Lincoln [*262] v. State.@ In establishing this Court's position on the
place in our constitutional jurisprudence and criminal justice system for this'form of
trickery, we must thoroughly examine the principles conveyed in those two conflicting

approaches.

The trickery in Cayward was factually very similar to the case at hand. There, the
defendant was accused of sexually assaulting his five-year-old niece. He voluntarily
came to the police station for an interview, was given his Miranda warnings and signed a
waiver of those rights.@ He was then interrogated. for two hours, during which police
produced manufactured reports of evidence against him. Ultimately, Cayward
confessed to the crime. ‘ .

The Florida District Court of Appeals responded under the state's notions of due process of
law by establishing a bright-line rule prohibiting use of falsified documents. The
court went so far as to declare a difference between deceptive oral statements and
physical documentation of false evidence. A major factor is the presumed legitimacy and
persuasive weight that documented evidence originating from police and state
investigative agencies carries in court. Additionally, practical concerns like the risk of
counterfeit reports making their way into court or accidentally being offered as
substantive evidence further supported the appellate court's conclusion_[**12]_ that this
type of evidence had no place in Florida's criminal justice system. So if we were to
adopt the Cayward rule, our analysis need not continue because we would declare police
activity in this case objectively coercive, making a voluntary confession under these
circumstances impossible. ‘

Alternatively, in Lincoln, the Maryland appellate court expressly rejected the Cayward
bright-line approach. Like the present case, Lincoln involved a murder
investigation. Instead of endorsing the Florida approach, Lincoln declared that HN5




¥ a reviewing court should consider the use of false documents as merely one factof in
the totality of the circumstances test—a similar approach to the traditional method of

confronting police trickery in general.

We cannot say that use of falsified documents is an objectively coercive policé tactic,
although it comes dangerousiy close. So we will not adopt the Cayward bright-line
approach. But, at the same time, we do not view fabricated scientific evidence in the
same vein as any other factor in the totality-of-the-circumstances_[**13]_ analysis. We
agree with Caywardthat this tactic disturbs traditional notions of due process of law and
may lead potentially to more harmful results. And we also do not want to encourage this
type of behavior from law enforcement in the future. So while we cannot declare all uses
of fabricated [*263] documents inherently coercive, we are highly suspicious of this
practice, especially when the document misrepresents scientific or DNA evidence against a
criminal defendant.

Although we must decline to adopt for Kentucky a bright-line rule that the use of falsified
documents is objectively coercive in all situations, we think the risk of constitutional
infirmity is so severe that a petitioning defendant is entitled to a presumption in his favor.
As is the case with other constitutional liberties, here we must place the burden on the
Commonwealth to prove it did not abuse its power. HN6% When a criminal defendant, like
Gray, can establish that the police use falsified documents to induce a confession, we will
presume this tactic is unconstitutional until the Commonwealth can firmly establish that
the document(s) did not overwhelm the defendant's will and was not a critical factor in the
defendant's_[**14]_ decision to confess. We will now evaluate Gray's interrogation under
that standard.

2. The False Evidence Overwhelmed Gray's Wilt

The next step in evaluating the voluntariness of Gray's confession is a review of HN7¥
whether the false evidence overwhelmed his free will. The controlling factors in this
analysis are the volume of false evidence used and the heft that inheres in DNA evidence.
We view this aspect of our analysis as an objective one in which we ask whether the
tactics employed by police would overwhelm the will of an ordinary defendant. Because of
how actively the interrogators used this evidence to deceive Gray during the several
hours' interrogation and the power of documented DNA evidence in the mind of an
average person, we conclude that this overwhelmed Gray's will.

DNA evidence carries enormous probative weight in criminal adjudications. Because
of its powerful probative effect, we have gone to great lengths to ensure that this
information is accurately and fairly introduced at triai.@ In his brief, Gray points to the
Rational Choice Model, an academic theory postulating that many criminal defendants
choose to confess when faced with an abundance of evidence against them_[**15]_ as the
more economical solution. Given the evidentiary power DNA and forensic evidence
enjoys in the minds of jurors, it is reasonable to conclude that documents containing
incriminating scientific evidence would similarly cause the ordinary criminal defendant to
consider maintaining his innocence a futile endeavor.




In addition to invoking highly probative scientific evidence, the abundance of false
evidence and the frequency with which it was invoked weigh heavily in overwhelming
Gray's free will. Not only did the interrogators use a fabricated document purporting to
confirm the existence of DNA evidence incriminating Gray, they also claimed to have video
footage placing him_[**16]_ at the crime scene, blood spatters on [¥264] his clothing,
and more DNA evidence beyond what was shown in the fake report. This was repeated
multiple times over the course of a seven-and-a-half hour interrogation, most of which
was not recorded. When faced with seemingly insurmountable evidence, it becomes
reasonable for one to perceive the futility of maintaining innocence. Indeed, facing
overwhelming documentary and verbal forensic evidence, we think an average defendant
in Gray's situation would feel pressured to confess to the point that it usurps free will.

3. These Tactics were the Crucial Motivating Factor Behind Gray's Confession.

In contrast to the previous factor, this analysis is a subjective inquiry into whether the
police interrogation tactics were the crucial reasons why Gray confessed at the sheriffs
office. Essentially, we seek to determine whether Gray confessed because of the

- interrogation pressures he faced in the five-and-a-half hours of unrecorded interrogation
at the sheriffs office that day. We think the answer is revealed in the transcript of Gray's
recorded confession:

Gray: I don't know who was there, or with me, whatever. I don't have a clue.’
I don't know who if_ [**17]_1 told anybody. I don't remember. I don't—after
that is—it's all gone. I mean, I just kind of—it was—and until, you know, you
guys made me realize what I had done, I didn't even know or believe I had
done it.

Persley: But you are telling us today what you did. You are admitting it.
Gray: Yes, with your evidence, it helped me to.
Persley: Go ahead; I'm sorry.

Gray: With the emdence that you showed me, it helped me to see what I
done, I still don't believe I done it but you know, with the evidence I must
have. '

Reviewing the text of his statement, it seems clear that the false evidence weighed
heavily in Gray's decision to admit to the murders. Combined with the volume of evidence
that overwhelmed his free will as discussed above, we think this is enough to conclude
that the interrogators' deceptions were the crucial motivating factor leading to his

confession.

The Commonwealth downplays the impact this evidence played on Gray's decision to
confess because of the amateurish quality of the counterfeit lab report. Specific details
about the nature of the document like the term DNA not being capitalized and the off-
centered text are the Commonwealth's main grounds supporting the implausibility_[**18]_
of Gray's assertion that he believed the fake document to be authentic and that this belief




moved him to confess. To us, the Commonwealth's position is a shortsighted take on the
abundance of misrepresentations made to Gray that day.

Gray is a mechanic with limited education; it assumes too much to think he would be able
to distinguish at a glance a counterfeit KSP lab report from an authentic one. Our
operative assumption should not be an expectation that citizens should distrust everything
Iaw‘enforcement tells them or shows them. The contrary should be true. Ordinarily, when
a police officer presents a lab report purporting to represent DNA evidence of criminality,
one likely does not carefully examine the contents for detailed accuracy. To us, it seems in
this case that the overwhelming weight of false evidence brought forth against Gray
directly prompted his confession that day at the sheriffs office. After review of all three
factors guiding our determination on the voluntariness behind Gray's confession

and [*265] in consideration of the totality of the ciréumstances, we conclude that the
confession at the sheriff's office was not the voluntary product of Gray's free will. '

Gray's constitutional_[**19]_ right to due process of law was violated in obtaining the
confession. The trial court erred by failing to suppress the confession, and it was thus
erroneously admitted as evidence at trial.

4. The Error Admitting Gray's Confession was not Harmless Beyond a Reasonable
Doubt.

We must now assess the propriety of Gray's convictions because of this error at trial. HNS8
F For constitutional errors that contribute to a criminal conviction, those errors are
presumed prejudicial unless a reviewing court can conclude they were "harmless beyond a
reasonable doubt." Under this standard, if the evidence against a defendant is so
overwhelming that he would be convicted in spite of the constitutional violatién, the
violation is harm|ess. Essentially, if we are certain the outcome would remain
unchanged even if this piece of evidence was excluded, we may preserv’evGray's
conviction. There are a number of competing considerations in reaching this decisioh’; Abut,
ultimately, we cannot hold that erroneously admitting this confession at trial was harmless

beyond a reasonable doubt.

The Commonwealth is correct in asserting that there is considerable evidence pointing to
Gray's guilt. Most notably, [**20]_ the fact that Gray made an independent confession to
Eric Frazier while in jail for an unrelated charge weighs heavily in the Commonwealth's
favor. During that brief stint in jail, Gray gave Frazier a detailed account of the shootings,
bragged about his impending financial windfall, and boasted that the police would never
prove he did it. Not only does this independent confession tend to prove Gray's guilt, but
it also mirrors exactly the evidence contained in the erroneously admitted confession
given at the sheriffs office. '

Also, the constitutional issues involved in obtaining the police confession were disclosed to

the jurors. The trial court recognized the problematic nature of the tactics the police used
to provoke Gray's confession. So despite denying Gray's motion to suppress, the trial
court allowed Gray to present evidence of the manner in which the confession was

obtained and permitted Gray to ask jurors to disbelieve the confession.l27 éa_ivGray was




free to inform jurors on the constitutional problems involved in obtaining his.confession,
and he was free to tell them simply to ignore its existence.

Ultimately, despite the fact that the Commonwealth was able to use similar evidence and
Gray was able to attack the methods used in eliciting his confession, we cannot say that
admitting the sheriff's-office confession was harmless beyond a reasonable doubt. Gray's
case had already mistried once with a deadlocked jury; and, in the second trial, the jury
deliberated for a long time before returning a guilty verdict. And introduction of
involuntary confessions at trial has almost always resulted in a new trial,

Because [*266] of the credibility officers of the law enjoy in our community and the
persuasive force that associated with a confession made to the police, we simply cannot
uphold Gray's verdict in light of the circumstances in this case.

The police here admit to all of the allegations Gray asserts except the alleged phone-call
threat from the judge. Essentially, law enforcement does not attempt to refute Gray's
account of the interrogation,_[**22]_ but instead, urges us to endorse their deceptive
tactics for obtaining his confession. But we find the tactics employed by law enforcement
in this case constitutionally unjustifiable, and our steadfast fidelity to the federal and state
Constitutions directs us to condemn them. Harmless misdirection and simple ruses may be
constitutionally permissible in some situations, but use of false statements and phony lab
reports as the sole basis for hours of unrecorded interrogation offends the guarantee of
due process of law. Because we conclude that the weight of false evidence against Gray
and the pressures exerted by interrogating officers overwhelmed his conscience, the trial
court"s decision to deny suppression was error. The confession should have been excluded
from trial. We reverse the judgment and remand the case to the trial court for further

proceedings consistent with this opinion. We review the reMaining allegations of error for

mistakes capable of repetition in the event of a retrial.

B. The Trial Court Improperly Excluded Gray's Aaltperp Evidence.

Gray's next claim of error is that the trial court erroneously refused to admit his alternate
perpetrator (aaltperp) evidence at trial._[**23]_ Gray maintained his own theory of who
murdered his parents. He suggests the true perpetrator was Peter Hafer. In the time
leading up to the Grays' murders, Hafer had recently stolen a large number of guns from a
local gun dealer. After the theft, Hafer had sold some of the stolen guns to James Gray,
the father. Jodi Lucas, a family friend and the first person to discover the Grays' dead
bodies, informed police she had found a large number of guns the elder Gray had left in
her basement. Gray's aaltperp theory focused on Hafer's knowledge of the Gray family's
wealth and statements Hafer had made that he intended to rob and kill the Grays. Further,
Hafer drové a van, and witnesses reported seeing a van near the Grays' property around
the time of their murders. '

At Gray's first trial, Hafer appeared as a witness, but his testimony was never offered
because he immediately invoked his Fifth Amendment right against self-incriminaticn on
the advice of counsel. Gray attempted to offer several potentially inculpatory statements

Hafer had made to federal agents, but they were excluded. And the trial court excluded
other statements from several other witnesses relating to Hafer's involvement with the




Grays. Gray_[**24]_ argued at tnal that this testlmony was essentlal to his aaltperp
theory.

HN9¥ The Due Process Clause of the Fourteenth Amendment guarantees a cr|m|naI

defendant the opportunity to present a full defense, and that guarantee includes the rlght
to introduce evidence that an alternate perpetrator committed the of‘fense.- We show
great deference to [*267] a trial court's evidentiary rulings and reverse only upon a
finding of an abuse of discretion. So the trial court's ruling on this issue will be affirmed
absent a showing that the trial court's ruling was "arbitrary, unreasonable, unfair, or
unsupported by legal principles." Applying this standard, the trial court abused its

discretion in refusing to admit evidence in support of Gray's aaltperp theory because Gray
adequately asserted the minimum probativeness required to introduce an aaltperp theory.

In Beaty v. Commonwealth, we held that HN10¥F one way to advance an aaltperp theory
of defense is to establish that an alternate perpetrétor had both the motive and '
opportunity to commit the crime before introducing evidence at trial in support of that
theory. But somewhere between Beaty and today, this method seems to have
calcified into a categorical rule for introducing aaltperp evidence. It is_[**25]_ true we
require qualification as a matter of necessity to prevent unsupported or widely speculative
theories that may mislead or confuse the jury. But the motive-and-opportunity
approach articulated in Beaty is not the only path to advance an aaltperp theory and it is
certainly not an absolute prerequisite for admission into evidence.

It is undisputed that evidence tends to show that Hafer had motive to commit the crime
and that this motive was established at trial. No doubt, a stated intention to rob the Grays
and kill them in their home is sufficient evidence of motive to satisfy the first prong of the
Beatyaaltperp test. But the trial court was not satisfied with Gray's proffer of evidence to
support a finding of Hafer's opportunity to commit the murders. Hafer's alleged
opportunity was considered too speculative to be presented to the jury. But we hold that
this conclusion was misplaced.

At its heart, HN12¥ the critical question for aaltperp evidence is one of relevance:
whether the_[*¥*26]_ defendant's proffered evidence has any tendency to make the
existence of any consequential fact more or less probable. And the best tool for
assessing the admissibility of aaltperp evidence is the Kentucky Rules of Evidence.
Naturally, under the powerfully inclusionary thrust of relevance under these rules, it would
appear almost any aaltperp theory would be admissible at trial. But KRE 403 provides the
qualification of this evidence we considered necessary in Beaty. That rule HN13¥
prompts the trial court to weigh the probative value of the evidence against the risk of
prejudice at trial, including confusing the issues or misleading the jury. Essentially,
the balancing test found in KRE 403 is the true threshold for admitting aaltperp evidence;
Beatyand its progeny are simply this Court's way of guiding the trial court in assessing the
probative value of prospective aaltperp theories.

Motive and opportunity are not required to admit an aaltperp theory at trial, but it is but
one of many ways a defendant may successfully assert this defense. To be sure, we

reaffirm Beaty's assertion that a defendant's proof of motive and opportunity is certainly
probative enough for admission under KRE 403. [*268] But HN147F we do_[**27]_not
require a defendant to recount a precise theory of how the aaltperp did the deed. Rather,




all KRE 403 requires is evidence of some logical, qualifying information to enhance the
proffered evidence beyond speculative, farfetched theories that may potentially confuse
the issues or mislead the jury. And we think Gray has more than enough probative
information under this standard to warrant admission of his aaltperp evidence.

Essentially, HN15¥ the decision to admit an aaltperp theory at trial is committed fo the
sound discretion of the trial judge. But we caution trial courts that aaltperp-evidence
theories must be supported by more than speculation or exculpatory name-dropping when
assessing the probativeness of evidence under KRE 403. The proponent of the theory
must establish something more than simple relevance or the threat of confusion or
deception can indeed substantially outweigh the evidentiary value of the theory. Motive
and opportunity is one way to achieve that goal, but as we stated above, it is not the only
acceptable method. There must simply be some legal or factual basis to the theory
beyond raising an inference to mitigate the risk of harm that can be quite substantial.

In the case at_[**28]_ hand, it is unclear from the evidence precisely when the Grays were
murdered. The Commonwealth urges us to conclude they were killed on the afternoon or
evening of Tuesday, April 24, 2007 (when Gray had no alibi). But Gray suggests they died
the following day, pointing to several witnesses who may have seen them Wednesday
morning. Either way, there is a span of time when the crime could have occurred. We do
not know Hafer's account of his movements during that two-day span because he invoked
his right against self-incrimination. Without any information from Hafer, we cannot know
whether he had an alibi during that 36-48 hour period. Nevertheless, we are faced with
nearly two days of time when the crime could have been committed and an aaltperp with
a motive to have played a role in the Grays' deaths. Gray's right to present a complete
defense at trial was impaired by the trial court's exclusion of his aaltperp evidence.

C. Gray was not Denied the Right to Present a Complete Defense by Being
Limited in his Critique of the Police Investigation.

Gray believes he was denied due process of law because the trial court refused to allow
him to question law enforcement on particular aspects of_[**29]_ the investigation of this
crime: This issue relates to three aspects of Gray's case. First, he was not permitted to
call as a witness Mike Mathis, a retired police officer, to point out glaring flaws in the
investigative process, critiquing the sheriff's department's overall performance in this
case. Second, thé trial court limited Gray' cross-examination of Detective Persley, one of
the interrogating officers at the sheriff's office. Finally, the trial court limited Gray's.
examination of law enforcement by not allowing him to ask the officer about the legality of
their interrogative techniques. Because these are evidentiary rulings, we re\)iew each of
the trial court's decisions for an abuse of discretion.

1. Mike Mathis as a Defense Expert.

Mathis was set to testify as a defense expert to a variety of missteps occurring during the
course of the official investigation of the Grays' murders. Particularly, he would supposedly
testify to the correlation between the law enforcement's lack of control of the crime scene




and Gray's knowledge of how the crime occurred. Mathis is a retired police officer [*269]
now employed as a private investigatof in Tennessee. He has no published works or peer-
reviewed_[**30]_ articles or any other professional credentials beyond his years of law
enforcement experience and his subjective view of the investigation. The trial court,

concerned about future uses of this type of testimony, refused to allow Mathis to testify as

an expert witness, so Mathis was left to testify to his observations of the crime scene. The
trial court did not abuse its discretion in making this ruling.

HN167% The Kentucky Rules of Evidence (KRE) permit opinion evidence from experts
providing "scientific, technical, or other specialized knowledge" if it will "assist the trier of
fact" in understanding the evidence or determining a fact in issue.A qualified expert
may provide an opinion so long as: (1) the testimony is based on scientific facts or data;
(2) the testimony is the product of reliable principles and methods; and (3) the witness
has applied the principles and methods reliably to the facts of the case. With these
rules firmly in mind, we hold that the trial court did not abuse its discretion in refusing to
allow Mathis to testify as an expert.

As an initial matter, Mathis likely had the requisite qualifications to be considered an
expert. Thirty years of experience conducting_[**31]_ criminal investigations likely
adequately qualifies Mathis under Kentucky's relatively liberal standard. But Gray
offered no objective methods or principles for the basis of Mathis's opinions other than his
own subjective experiences with crime scenes across the span of his career as a police
officer. Mathis would provide no specialized knowledge necessary to aid the jury in fact-
finding. So the trial court properly excluded him from testifying as an expert.

2. Cross-Examination of Detective Persley.

The trial court limited Gray in his cross-examination of Detective Persley. This aspect of
Gray's argument on this issue is closely related to the denial of aaltperp evidence we
addressed above. Citing hearsay grounds, the trial court limited the cross-examination of
out-of-court statements Detective Persley had heard about Hafer. Essentially, Gray
intended to use statements about Hafer to assert that the sheriff's department did
not_[**32]_conduct an adequate investigation into other leads.

We recognize that HN17%¥ investigative hearsay is typically inadmissible. So we will
not rule that the trial court abused its discretion in excluding this line of questioning. With
this in mind, we also recognize that we have already held that Gray should have been
allowed to introduce his aaltperp evidence at trial. If this questioning comes up on retrial,
the trial court must review the testimony under this standard and may not base any of its
decision on the aaltperp test for admissibility. '

3. Limited Questioning Regarding the Legality of False DNA Reports.

The trial court refused to allow Gray to question two sheriff's detectives about the Iegélity
of using a false DNA report when interrogating a suspect. [¥*270] Gray wanted to use
this opportunity to highlight "their willingness to commit forgery and possibly run afoul of




the law." The trial court prohibited this line of questioning and threatened sanctions if
Gray's counsel did not comply. We agree that this line of questioning was inappropriate
and, accordingly, conclude that the trial court did not abuse its discretion in refusing to
allow it.

D. No Improper Character Evidence was Admitted_[**33]_at Trial.

Gray next alleges that the trial court improperly admitted evidence against him at trial
contrary to the principles set forth in the Kentucky Rules of Evidence. He contends that
the trial court erroneously allowed evidence of prior bad acts against him at trial. Among
this testimony are alleged threats to kill his girlfriend, Rosa Rowland, and other
statements Gray allegedly made expressing his _desire to kill his parents. Again, as an
evidentiary ruling, we review the trial court's decision for an abuse of discretion. Finding
no error in admitting the statements, the trial court did not abuse its discretion.

Under our rules of evidence, HN18%F proof of a person's character or particular character
trait is generally inadmissible to show conformity with that character on a particular
occasion. HN19% KRE 404(b) states that evidence of other crimes, wrongs, or acts
are prohibited to prove conformity to character, with exceptions in criminal cases for proof
of motive, opportunity, intent, preparation, plan, knowledge, identity, or absence of

mistake or accident. It is also true that it is only proper to admit relevant evidence.
HN207T Evidence becomes relevant if it has "any tendency to make the existence

of [**34]_any fact that is of consequence to the determination of the action more
probable or less probable than it would be without the evidence." Finally, HN21%
eVen upon a finding that evidence is relevant, we may still nonetheless exclude testimony
if its probative value is "substantially outweighed" by risk of unfair prejudice to the

defendant.

1. Gray's Statements About Rosa Rowland.

Rowland was Gray's girlfriend at the time of the Grays' murder. She is a drug addict and
highly unpredictable, The two had a very unstable relationship, frequently fighting over
Rowland's drug use. Gray made two statements expressing his desire to kill her. The first
occurred when Gray was briefly jailed in mid-2007. At that time, he told his fellow
inmate, Eric Frazier, that he was thinking of killing Rowland. The second statement was
made to Betty White at an old truck stop. According to White, Gray commented that he
"should have killed her a long time ago" and "I think I'll kill the bitch.”

On first glance, this testimony seems 'irrelevant to the issue of whether Gray.‘ murdered his
parents. Proof [**35]_ of threats against Rowland does not make it any more or less
probable that Gray killed anyone. And it proves nothing with regard to his motivation to
murder his parents or to show any type of plan or preparation to commit those crimes.

The Commonwealth correctly points out that HN23¥ use of prior bad acts to prove
consciousness of guilt, which includes threats [*¥271] to kill witnesses, is an acceptable
practice. The theory follows that Gray, concerned by Rowland's erratic behavior and




fearing she may te'stify against him, made the threats to prevent Rowland from disclosing
any incriminatory information. We agree that if viewed as a threat agai.hst a witness,
the statements become relevant. But, to us, that status is unclear. Gray articulately
contends that at the time the statements were made, Gray was not charged with the Gray
murders—they occurred months before he confessed at the sheriff's office. On the other -
hand, the statements were made after the Gray murders occurred. To us, this is enough
to make Rowland a witness; and, therefore, the trial court did not abuse its discretion by
allowing this testimony at trial. '

2. Gray's Statements About his Parents.

At trial, the Commonwealth also made use of various statements Gray had made
expressing a desire for his parents to die. Tammy Kidd testified that in 2001, Gray said he
wanted to kill his parents by driving to his parents' home and shooting them; although,
she admitted she did not take this talk seriously, In addition to Kidd's testimbny, Cynthia
Neal testified that Gray had moved to a home near her because his parents were sick and
they would be dying soon. After suggesting to Gray that they seemed to be in good
health, he responded by saying "I might have to help them a little." Both of these
statements were used against Gray at trial.

Gray contests the trial court's admission of Kidd's testimony under KRE 403, sugge's'ting
that because of the time elapsed between when the statement was made and when the
crime occurred, the risk of unfair prejudice substantially outweighs the probative value of
the evidence. He is correct in stating that HN24'¥ temporal remoteness generally is a
consideration made by the trial court in weighing the_[**37]_ admissibility of particular
evidence. And we afford trial courts great deference in making those decisions. A
prior statement expressing intent to commit the crime is certainly relevant to Gray's
murder trial and highly probative. We simply will not displace the trial court's judgment
with our own in making this determination under KRE 403. There is no indication that the
trial court's decision here was arbitrary, unreasonable, unfair, or unsupported by legal
principles, giving rise to an abuse of discretion.

As for Cynthia Neal's testimony, we are less concerned about temporal remoteness. Gray
allegedly made those statements to Neal two years before the murders, and we are
unwilling to hold that two years is so remote as to disconnect this statement to a motive
or intent to commit murder. Given the highly probative nature of this evidence, we agree
with the trial court's decision to include this testimony avt trial.

E. There was no Improper Allen Charge..

Before jury selection began at trial, the trial court made general introductory statements
to the assembled venire about the nature of the trial process that was set to begin. These
statements include [*272] information of the emotional and financial_[**38]_ burden in
retryinvg a case, that the attorneys would present the best and most persuasive evidence
possible, and the importance in the end for the jury to reach a verdict. Gray posits that
these statements tainted the venire. v




This issue was HN25% unpre’served by an objection at trial, so we will review these
statements for palpable error. Under Kentucky Rules of Criminal Procedure (RCr) 10.26,

palpable error is one that affects the substantial rights of the party and a "manifest
injustice" would result from the error. With that lofty standard in place, we do not
find palpable error in the trial court's statements. '

In Allen v. United States, the United States Supreme Court held that HN26% there is no
error in a jury instruction intending to prevent a hung jury. But the practice of
delivering jury instructions designed solely to pressure the jury into reaching a verdict is
prohibited by the Kentucky Rules of Criminal Procedure.

We are unwilling to find error in the trial court's preliminary statements. HN27%
‘The lapse in time between the trial court's_[**39]_ allegedly coercive comment and the
jury's deliberation may be a relevant consideration in a totality-of-the-circumstances
review. We must ultimately determine whether the trial court's statement actually
forces an agreement, or whether it merely fosters thorough jury deliberation that results

in an agreement.

We cannot conclude the trial court committed a palpable error by emphasizing to the
prospective jurors the importance of their duty. The trial court made the statements in
controversy before the parties began voir dire, before eleven days of trial, and before
hours of juror deliberation. Gray's first trial had ended in mistrial because the jury was
unable to reach a verdict. Here, the trial court simply wanted to impress upon the
prospective jurors the importance of the duty they were about to undertake and the
stakes involved in their deliberations. Given the enormous gap in time between the
statement and the verdict, along with the broad and inconsequential nature of his
statements, we do not find these instructions to be problematic, much less palpable error.

F. Gray's Second Trial was not Barred by Double Jeopardy.

For his final claim of error below, Gray argues_[**40]_ that the Double Jeopir_d_y Clause of
the Fifth Amendment to the United States Constitution bars his second trial. Gray ’

specifically argues that in the first trial, the trial court too readily declared a mistrial two
hours after giving the jury an appropriate Allen charge. He also contends he was not given
an opportunity to object to the court's declaration of a mistrial. As a final subpart of his
claim, Gray suggests the trial court erred in addressing only the jury foreperson rather
than polling each juror individually before making the decision to declare a 4,

mistrial. [*273], This inquiry was also made by the trial court on its own initiative while
the jury was on a smoke break.

HN28¥F The decision to declare a mistrial is properly within the sound discretion of the
trial'court.@ A mistrial is "an extreme remedy and should be resorted to only when
there appears in the record a manifest necessity for such an action or an urgent or real
ne'cessity." A "manifest necessity" can be understood as to be an urgent need for a
new trial in consideration of the totality of the circumstances. As such, a ruling declaring a
mistrial will not be disturbed absent an abuse of discretion by the trial court.




In Cardine, we held that HN29% once jeopardy attaches, a second jury trial is_[**41]_
prohibited absent the "manifest necessity" prerequisite to the declaration of a’mistrial.E '
E The Commonwealth correctly notes that a hung jury is a classic example of this
standard. The facts are clear that the jury in Gray's first trial had been deadlocked for
over ten hours (two of which occurred after the frial court delivered a proper Allen
charge). At that point, the trial court apparently determined that the jury would be unable
to reach a verdict, and it was necessary to declare a mistrial. We afford con5|derable '
deference to trial courts in deciding to grant mistrials, and we see no ewdence here
jarring enough to displace the trial court's determination. We simply cannot say that the
trial court abused its discretion in concluding the jury in Gray's first trial was indefinitely
deadlocked. So we hold that Gray's second trial was proper; and, as such, there can be no
violation of the Double Jeopardy Clause.

G. Cumulative Error.

Having already reversed Gray's convictions on other grounds, and weighing in on matters
that may re-appear once this case is tried again, there is no need to conduct a
cumulative-error review.

III. CONCLUSION.

Because we find the interrogation techniques employed by the sheriff's_[**42]_detectives

to induce Gray's confession to the murder of his parents to be an unconstitutional
violation of due process, we reverse his convictions and remand the case to the trial court
for proceedings consistent with this opinion.

Al sitting. All concur.
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COMMONWEALTH OF KENTUCKY , PLAINTIFF

FINAL JUDGEMENT AND

SENTENCE OF IMPRISONMENT

DEFENDANT
JAMES ANTHONY GRAY

CHARGES: CT. 1: MURDER
CT. 2: MURDER

CT. 3: TAMPERING WITH PHYSICAL
EVIDENCE

*e we 2e

The Defendant entered a plea of not guilty as to Count 1: Murder, Count 2: Murder, and

Count 3: Tampering with Physical Evidence, and as a result of a Trial that began on August 9,
2021 and concluded on August 24, 2021, a jury subsequently found and the Court adjudged that
the Defendant was guilty of the crimes of Count 1: Murder, Count 2: Murder, and Count: 3
Tampering with Physical Evidence. During the penalty phase of the Trial, the Jury by
unanimous verdict, recommended a sentence of Count 1: 20 years, Count 2: 30 years, and
Count 3: 5 years. The Jury also recommended that the sentences imposed for Counts 1, 2,
and 3, run CONSECUTIVELY with one another for a total sentence of fifty-five (55)

years.

On this the 22* day of September, the Defendant James Anthony Gray, appeared

Appendix F
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in open court with his attorney Brian Hewlett, Esq, Ms. Marena Knuckles, the Official Court
Reporter of this Court, mechanically recorded the testimony and proceedings of this hearing.
The Court inquired of the Defendant and this counsel whether they had any legal cause to show
why judgment should not be pronounced, afforded the Defendant and his counsel an opportunity
to make a statement on the Defendant’s behalf, and to present any information in mitigation of
punishment. A victim’s impact statement was submitted by the Commonwealth and reviewed by
the Court. The Defendant being informed of the factual contents and conclusions contained in
the Pre-Sentence Investigation Report, having been given the opportunity to controvert said
Report, and the Court having given due consideration to the report, the violent nature and
circumstances of the crime, and the Defendant's criminal history, also noting that under the

Provisions of KRS 439.3401 the Defendant is not eligible for probation and no sufficient cause

being shown why judgment should not be pronounced and sentence imposed upon the

Defendant,

It is therefore ORDERED AND ADJUDGED BY THE COURT that the Defendant is
guilty of the crimes of Count 1: Murder, Count 2: Murder, and Count: 3 Tampering with
Physical Evidence, and his sentence is fixed, as recommended by the Jury, at a maximum term
of Count 1: twenty (20) years, Count 2: thirty (30) years, and Count 3: five (5) years, to
run CONSECUTIVELY with one another for a total sentence of fifty-five (55) years, in the

State Penitentiary at hard labor.

The Defendant was advised of his right to an appeal, the procedure for filing any notice
of appeal, as well as his right to have counsel appointed free of costs to him should he be unable

to afford an attorney.
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IT IS HEREBY ERED BY THE COURT that this sentence run

CONSECUTIVELY to any other previous felony sentence the Defendant must serve.

IT IS FURTHER ORDERED BY THE COURT that the Sheriff of Scott County shall
deliver the Defendant to the custody of the Department of Corrections at such location within
this State as the Department shall designate. |

IT IS FURTHER ORDERED AND ADJUDGED that the Defendant shall be awarded
custody credit, as calculated by the Division of Probation and Parole, towards service of the

maximum term of imprisonment.

The Court finds that unless a fine is imposed, the conditions of KRS 534.030 do not

permit the imposition of a fine.

It is further ORDERED that if the Defendant posted a financial bond, then the bond
shall be applied to the payment of fines and costs and the balance refunded to the Defendant. If
the bond was posted by a third party, then the bond shall be refunded to the surety. If there is a

valid bond assignment in place, the clerk shall first release the assigned amount and then the

;_g : é%é ;;,gxa/
THOMAS CLARK

SPECIAL JUDGE
SCOTT CIRCUIT COURT

balance, if any, shall be refunded.

This is a final and appealable order.

CLERK’S CERTIFICAITON OF SERVICE

Hon. J. Keith Eardley

Assistant Commonwealth’s Attorney
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Nicholasville, Kentucky 40356-1234

Hon. Lou Anna Red Com
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Fayette Commonwealth Attomgf
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Lexington, KY 40507

Hon. Rodney Barens
Assistant Public Advocate

221 St. Clair Street
Frankfort, KY 40601

Hon. Brian Hewlett
108 28* Street
Catlettsburg, KY 41229

Tina M. Foster

Scott Circuit Court Clerk
Justice Building

119 N. Hamilton Street
Georgetown, KY 40324-1786

Probation and Parole
Department of Corrections
Jail

Scott County Sheriff

On this the alH‘l day of September, 2021

TINA M. FOSTER, C.S.C.C.
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KRS § 26A.015

***This document is current‘through all 2024 regular session legislation.***

~ Michie’s™ Kentucky Revised StatutesTITLE IV Judicial Branch (Chs. 21 — 34)CHAPTER
26A Court of Justice (§§ 26A.010 — 26A.400)Judges (§§ 26A.015 — 26A.080)

26A.015. Disqualification of justice or judge of the Court of Justice, or master commissioner.

(1) For the purposes of this section the following words or phrases shall have the meaning
indicated:

(a) “Proceeding” includes pretrial, trial, appellate review, or other stages of litigation;

(b) “Fiduciary” includes such relationships as executor, administrator, conservator, trustee,
and guardian;

(c) “Financial interest” means ownership of a legal or equitable interest, however small, or a
relationship as director, adviser, or other active participant in the affairs of a party, except
that:

1. Ownership in a mutual or common investment fund that holds securities, or a
proprietary interest of a policyholder in a mutual insurance company, of a depositor in a
mutual savings association, or a similar proprietary interest, or ownership of government
securities is a “financial interest” only if the outcome of the proceeding could
substantially affect the value of the interest;

2. An office in an educational, religious, charitable, fraternal, or civic organization is not
a “financial interest” in securities held by the organization.

(2) Any justice or judge of the Court of Justice or master commissioner shall disqualify himself
in any proceeding: = '
(a) Where he has a personal bias or prejudice concerning a party, or personal knowledge of
disputed evidentiary facts concerning the proceedings, or has expressed an opinion
concerning the merits of the proceeding;

(b) Where in private practice or government service he served as a lawyer or rendered a
legal opinion in the matter in controversy, or a lawyer with whom he previously practiced
law served during such association as a lawyer concerning the matter in controversy, or the
judge, master commissioner or such lawyer has been a material witness concerning the
matter in controversy; ' .

(c) Where he knows that he, individually or as a fiduciary, or his spouse cr minor child
residing in his household, has a pecuniary or proprietary interest in the subject matter in
controversy or in a party to the proceeding; '
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(d) Where he or his spouse, or a person W1th1n the third degree of relatlonshlp to either of
them, or the spouse of such a person:

1. Is a party to the proceeding, or an officer, director, or trustee of a party;

2. Is acting as a lawyer in the proceeding and the disqualification is not waived by
stipulation of counsel in the proceeding filed therein;

3. Is known by the judge or master commissioner to have an interest that could be
substantially affected by the outcome of the proceeding;

4. Is to the knowledge of the judge or master commissioner likely to be a material witness
in the proceeding.

(e) Where he has knowledge of any other circumstances in which his impartiality might
reasonably be questioned. :

(a) Any justice or judge of ‘the Court of Justice disqualified under the provisions of this
section shall be replaced by the Chief Justice.

(b) Any master commissioner disqualified under the provisions of this section or unable to
discharge the duties of his office for any other reason shall be replaced by a special
commissioner who shall be appointed by the judge of the court before whom the action is
pending. The special commissioner shall meet the same qualifications as a master
commissioner and shall take an oath and execute a bond as the regular commissioner is
required to do.

History:
Enact. Acts 1976 (Ex. Sess.), ch 22, § 4; 1982, ch. 141, § 41, effective Julyl 1982.

Notes:

Compiler’s Notes.

This section was amended by § 44 of Acts 1980, ch. 396, which would have taken effect July 1,
1982; however, Acts 1982, ch. 141, § 146, effective July 1, 1982, repealed Acts 1980, ch. 396.

Michie’s™ Kentucky Revised Statutes
Copyright © 2024 All rights reserved.
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Ky. Const. § 110
Current through the 2024 Legislative Session

§ 110. Composition — Jurisdiction — Quorum — Special justices — Districts — Chief justice.

(1) The Supreme Court shall consist of the Chief Justice of the Commonwealth and six associate
Justices.

2) :
(a) The Supreme Court shall have appellate jurisdiction only, except it shall have the power
to issue all writs necessary in aid of its appellate jurisdiction, or the complete determination
of any cause, or as may be required to exercise control of the Court of Justice.

(b) Appeals from a judgment of the Circuit Court imposing a sentence of death or life
imprisonment or imprisonment for twenty years or more shall be taken directly to the
Supreme Court. In all other cases, criminal and civil, the Supreme Court shall exercise
appellate jurisdiction as provided by its rules.

(3) A majority of the Justices of the Supreme Court shall constitute a quorum for the transaction
of business. If as many as two Justices decline or are unable to sit in the trial of any cause, the
Chief Justice shall certify that fact to the Governor, who shall appoint to try the particular cause a
sufficient number of Justices to constitute a full court for the trial of the cause.

(4) The Court of Appeals districts existing on the effective date of this amendment to the
Constitution shall constitute the initial Supreme Court districts. The General Assembly thereafter
may redistrict the Commonwealth; by counties, into seven Supreme Court districts as nearly
equal in population and as compact in form as possible. There shall be one Justice from each
Supreme Court district.

) |
(a) The Justices of the Supreme Court shall elect one of their number to serve as Chief
Justice for a term of four years.

(b) The Chief Justice of the Commonwealth shall be the executive head of the Court of
Justice and he shall appoint such administrative assistants as he deems necessary. He shall
assign temporarily any justice or judge of the Commonwealth, active or retired, to sit in any
court other than the Supreme Court when he deems such assignment necessary for the
prompt disposition of causes. The Chief Justice shall submit the budget for the Court of
Justice and perform all other necessary administrative functions relating to the court.

Notes

Compiler’s Notes.

The General Assembly in 1974 proposed (Acts 1974, ch. 84, §§ 1- 3) the rep°a1 of sectlons 109
to 139, 141 and 143 of the Constitution and the substitution in lieu thereof new sections 109-124.
This amendment was ratified by the voters at the regular electlon in November, 1975 and became
effectlve J anuary 1, 1976.

For selection of initial justices see compiler’s notes, Const., § 109.
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