


NOT PRECEDENTIAL .

UNITED STATES COURT OF APPEALS
FOR THE THIRD CIRCUIT

No. 23-1761

SHARIFF BUTLER; JEREMEY MELVIN, _
Appellants

V.

JOHN E. WETZEL, Secretary of the Department of Corrections;

SHIRLEY MOORE SMEAL, Executive Deputy of the Department of Corrections;
MELISSA ROBERTS, Former DOC Policy Coordinator; DIANE KASHMERE, Current
DOC Policy Coordinator; TABB BICKELL, Executive Deputy Secretary for Institutional

- Operations; MICHAEL WENEROWICZ, Regional Deputy Secretary;

- DORINA VARNER, Chief Grievance Coordinator; KERI MOORE, Assistant Chief
Grievance Coordinator; KEVIN KAUFFMAN, Superintendent at SCI-Huntingdon;
LONNIE OLIVER, Former Deputy Superintendent for Facilities Management at SCI-
Huntingdon; JOHN THOMAS, Former Deputy Superintendent for Centralized Services
at SCI-Huntingdon; BYRON BRUMBAUGH, Current Deputy Superintendent for
Facilities Management at SCI-Huntingdon; WILLIAM S. WALTERS; BRIAN HARRIS,
Captain/Shift Commander at SCI-Huntingdon; MANDY SIPPLE, Former Major of Unit

- Management at SCI-Huntington; ANTHONY E. EBERLING, Security Lt. at SCI-
Huntingdon; BRUCE EWELL, Facility Maintenance Manger III at SCI-Huntington;
CONSTANCE GREEN, Superintendent's Assistant/Grievance Coordinator at SCI-
Huntingdon; ROBERT BILGER, Safety Manger at SCI-Huntingdon;

PAULA PRICE, Health Care Coordinator at SCI-Huntington; MICHELLE HARKER,
Nurse Supervisor at SCI-Huntingdon; ANDREA WAKEFIELD, Records Supervisor at
SCI-Huntingdon; GEORGE RALSTON, Unit Manager at SCI-Huntingdon;
ALLEN STRATTON, Unit Counselor at SCI-Huntingdon; JOHN BARR, Correctional
Officer at SCI-Huntingdon; J. REED, Correctional Officer at SCI-Huntingdon;

T. EMIGH, Correctional Officer at SCI-Huntingdon

On Appeal from the United States District Court
for the Middle District of Pennsylvania - -
(D.C. Civil Action No. 4:19-cv-02171) RECEIVED

District Judge: Honorable Matthew W. Brann .
¢ | | 0CT - 4 2024

OFFICE OF THE
SUPREME COUF((';I'LERK




Submltted Pursuant to Third Circuit LAR 34.1(a)
~ March 6, 2024 '
Before BIBAS, PORTER, and MONTGOMERY- REEVES Circuit Judge :

(Opinion ﬁled: March 8, 2024)

OPINION’

PER CURIAM

Appellants Shariff Butler and Jeremey Melvin, proceeding pro se, appeal from

multiple District Court orders. For the following reaéons, we will affirm.

I.'v
Butler and Melvin, inmates at SCI-Huntingdon, sued 27 defendants, including
Departmeht of Corrections administrators and prison employees, 'pursuant to 42 U.S.C.
§ 1983. Dkt. No. 1. They alleged violations of the First and Eighth Amendments and
etate law, vst.at'ing that officials denied them single cells and recreation time, failed to
mitigate fire safety risks and ventilatien issues, vsubjeCted them to overcrowding,
| understaffing, and vermin infestations, and retaliated against Butler after he filed a
'gri'evance. Id. at 7-26. They s‘ought' declaraﬁory, compenéatory, and injunctive relief.‘ Id.
at 43-45.
The Distriet Court sua sponte dismissed 14 defendants Without prejudice and

- Butler’s single-cell denial claim with prejudice. Dkt. No. 18. Appellants sought to

* This dlsposmon is not an opinion of the full Court and pursuant to I.O.P. 5. 7 does not
constitute bmdmg precedent.




émend their complaiﬁt, ]jkt. No. 42, but the District Court deemed their motion to amend
withdrawn and struck their proposed amended compléint becéuse they failed to follow
local rules, Dkt. No. 64, The District Court deniéd Appellants’ motion for an éxtension
of time to corhply with those rules and their motions for sanctions and to compel
diécovery, Dkt. Nos. 77, 86, 88, 89, 102, 108, 113.

Defendantg moved for summary judgment, which the Diétrict Court granted as to
all but Bujtler’s retaliatory cell search claim. Dkf No. 135. After Butler submitted
evidence ;co support the claim, the District.Court granted summary judgment tb the
defendants. Dkt. Nos. 141 ,&' 160. Appellants filed a Rule 59(e) motion and a timely
notice of éppeal. Dkt. Nos. 166 & 168. The District Court denied that motion, and
Appellants filed an amended notice of appeal. Dkt. Nos. 175 & 182.

o IL

We have jurisdiction under 28 U.S.C. § 1291. We exercise plenary review, over

~ the District Court’s grant of summary judgment. Blunt'v. Lower Merion Sch. Dist., 767
F.3d 247, 265 (3d Cir. 2014). Summary judgment is appropriate “if the movant shows

that thereiis no genuine dispute as to any material fact and the movant is entitled to

ju.dgment as a matter of law.” Fed. R. Civ. P. 56(a). A genuine dispute of material fact

exists if the evidence is sufficient for a reasonable factfinder to return a verdict for the

nonmoving party. Anderson v. Liberty Lobby, Ihc., 477 U.S. 242,248 (1986). We .

review for abuse of discretion the District Court’s discovery rulings, its application of its.
local rules, and its denials of Rule 59(e) motions, motions for extensions of time, and

* motions for sanctions. Inre Processed Egg Prods. Antitrust Litig, 962 F.3d 719, 729 n.7
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(3d Cir. 2020) (Rule 59(e)); Weitzner v. Sanofi Pasteur Inc., 909 F.3d 604, 613 (3d Cir.

2018) (loéal rules); Drippe v. Tobelinski, 604 F.3d 778, 783 (3d Cir. 2010) (extensions of

time); DiPaolo v. Moran, 407 F.3d 140, 144 (3d Cir. 2005) (sanctions); Gallas v.

Supreme Ct. of Pa., 211 F.3d 760, 778 (3d Cir. 2000) (discovery). |

I1I.
Aﬁpellants argue that the District Court erfed in ruling that their E‘ighth
Amendment claims regarding recreation time, ventilation, and vermin were time-barred
becaﬁse the wrongs against them were continuing. C.A. Dkt. No. 23 at 25 & 48-51. We

disagree. The continuing violation doctrine does not apply when the plaintiff is aware of

the injury at the time it occurred. Montanez v. Sec’y Pa. Dep’t of Corr., 773 F.3d 472,
481 (3d Cir. 2014). Appellants became aware of the alleged conditions more than ten
years before they filed the complaint, Dkt. No. 96-1 at 54 & 62 (Melvin deposition); Dkt.

No. 96-3 at 15 & 27 (Butler deposition), so.the statute of limitations began to run at that

time and had expired long before they filed their complaint.! Accordingly, the District

Court correctly concluded that the claims were time-barred.?

! Appellants neither argue nor does the record reflect that they are entitled to equitable
tolling on the claims.

2 Despite Appellants’ arguments otherwise, C.A. Dkt. No. 23 at 70-73, ‘Butler’s Eighth
Amendment claim regarding the denial of his request for a single cell was also correctly
dismissed as time-barred. That request was denied on August 28, 2017, Dkt. No. 10 at
12, and Butler filed a grievance about it 23 days later, on September 20, 2017, Dkt. No. 1
at 18. The filing of the grievance tolled the two-year statute of limitations period until
December 19, 2017, when it was denied. Wisniewski v. Fisher, 857 F.3d 152, 157-58 (3d
Cir. 2017). Accordingly, Butler had 697 days remaining in the limitations period, or until
November 18, 2019, to file a complaint. He did not do so until December 15, 2019, so
the District Court properly concluded that the claim was untimely.
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App‘ellants also argue that the Distriét Court erred in concluding that Melvin did
not have sténding to bring an Eighth Amendment claiﬁ regarding his desire to be housed
ina singlej cell. C.A.Dkt. No.23 4t 5 1:54, To establish Article IIT standing, a plaintiff
must demonstrate, iﬁter alia, an injury-in-fact, which must bé “concrete and |

particularize'd” and “actual or imminent, not conjectural or hypothetical.” Susan B.

Anthony L_ist v. Driehaus, 134 S. Ct. 2334, 2341 (2014) (intérnal quotations and citation
omitted). Here, Melvin failed to demonstrate an i’njury-in-fac"[: although he asserted that
He had a “right not to be double-celled,” it was undisputed that, at thé time Appellants
filed the complaint and throughout litigation, Melvin was housed in a single cell.. Dkt.
No. 1 at 36; Dkt. No. 96-1 at 10-13. To the extent Melvin characterizes his claim as

- premised on his desire for a permanent plaqement in a single cell, C.A. Dkt. No. 23 at 52-
5‘4, there ‘is neither a constitutional right tovtemporary’ or permanent placement in a single .

cell nor has Melvin demonstrated that the conditions of his confinement violate the

Eighth Arhendment, as discussed below. See Rhodes v. Chapman, 452 U.S. 337, 347

(1981). | _

Aﬁpellants also challenge the District Court’s grant of summary judgment to
dcféndants on their Eighth Ar.ner-xd‘ment claims that the fire safety risks, overcrowding,
and understafﬁng in the prison cbnétitute cruel and unusual punishment. C.A. .Dkt. No.
23 at 54-62. To state an Eighth Amendment claim, a plaintiff must first allege th'at‘ he

was incarcerated under conditions imposing a substantial risk of serious harm. See Porter

“v. Pa. Dep’t of Corr., 974 F.3d 431, 441 (3d Cir. 2020). As the District Court explained,

beyond conclusory allegations and anecdotes, Appellants offered no evidence to show
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that SCI-Huntingdon’s fire pfotocols, populatiori, or staffing created a substantial risk df

serious harm. Dkt. No. 134 at 15-22; cf. Tillery v. Owens, 907 F.2d 418, 423-24 (3d Cir.

1990) (where extensive expert testimony included that “the poor level of fire protection
made it likely that numerous inmates would die if a serious fire broke out”). Appellants’
assertions are insufficient to create a genuine issue of material fact as to whether

defendants violated the Eighth Amendment, so judgment in favor of the defendants on

those claims was propér. See Nitkin v. Main Line Health, 67 F.4th 565, 571 (3d Cir.
2023) (explaining that a plaintiff “must ‘point to concrete evidence in the record that
supports each . . . essential element of his case” to withstand a motion for summary

j‘udgment) (quotations omitted).

Appellants also argue that the District Court erred in granting summary judgment |

'to:defendanfs on their First Amendment retaliation ciaims. CA Dkt. No. 23 at 62-68.,

| To prevail on that claim, Appellants must préve that “(1) they engaged in constitutionally
protected conduct, (2) defendants engaged in retaliatory action sufficient to deter a persoh _
of ordinary firmness from exercising tﬁeir constitutional rights, and (3) a causal link

[ex1sted] between the constitutionally protected conduct and the retaliatory action.”

Palardy v. Township of Mlllbum 906 F.3d 76 80-81 (3d C1r 2018) First, as to Butler’s

allegations that two defendants searched his cell in retaliation for his filing a gr1¢vance,
the District Court correctly concluded that Butler provided no evidence that the two

~ defendants were aware of that grievance, so he failed to prove a causal link.? See Daniels

3 The District Court also correctly granted summary judgment to defendant Kauffman on
Butler’s free-standing retaliation claim against him. Dkt. No. 159 at 9. Appellants.
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v. School Dist.. of Philadelphia, 776 F.3d 181, 196 r(3d' Cir. 201.5). Second, as to Butler’s
allegations that defendants retaliatorily forged a grievance withdrawal form, .Butler failed
to prove that this action deterred h1m from exercising his cor.létitutionél riéhts. As the
. District Cpurt explained, regardless of the ve;.r_acity’ of Butler’s forging allegations, it is
“undisputed that the grievance Was reinstated, and Butler pursued it to the final 4stage of

administrative review. Dkt. No. 10-3 at 21-24; Dkt. No. 95:at 6; Dkt. No. 123 at 10-11.

Acqqfdingly, defendants were entitled to judgmént as a matter of law on Appellants” First

Amendment retaliation claims.*

' Fiﬁaliy, Appellaﬁts argué that the District Court abuséd its discretion by striking _
their proﬁosed amended complaiht for failure to follow M.D. Pa., L.R. 7.5, and by
denying their requgst for an extension of time to comply with that vrule. C.A. Dkt. No. 23

at 73-75. Despite proceeding pro se, Appellants were required to folldw the same rules

alleged that Kauffman denied Butler s grievance about the search after “(allegedly)
reviewing camera footage of the event.” Dkt. No. 1 at 42. Beyond general assertions,
Appellants provided no evidence that the denial was a retaliatory action. Cf. Brightwell
v. Lehman, 637 F.3d 187, 194 (3d Cir. 2011) (charging prlsoner with misconduct report
that was later dismissed for filing a false grievance does not rise to the level of “adverse
action” for purposes of retaliation claim). To the extent Appellants attempted to bring a
conspiracy claim against Kauffman, Dkt. No. 169 at 7-9; C.A. Dkt. No. 23 at 66-67,
because defendants were entitled to judgment as a matter of law on the underlying First
Amendment retaliation claim, the conspiracy claim fails. See In re Orthopedic Bone
Screw Prods. Liab. Litig., 193 F.3d 781, 789 (3d Cir. 1999).

4 Appellants also contend that the Dlstrlct Court erred in granting summary Judgment to
defendants on their breach of contract claim. C.A. Dkt. No. 23 at 68-70. But, as the
District Court explained, Appellants neither provided evidence that they were parties to
any contract at issue nor argued that they were entitled to enforce that contract under
another legal theory. Dkt. No. 134 at 27-28. :




"~ as other Iitigahts, see Mala v. Crown Bay Marina, Inc., 704 F.3d 239, 245-46 (3d Cir.

2013), including M.D. Pa., L.R. 7.5, which requifes 'a'movant to file a brief in support of
a moﬁo‘n Withiﬁ 14 days of the'mdtién’s filing. Défendants identified M.D. Pa., LR. 75
in their opposition to Appellants’ motion to arhend, Dkt. No. 47, but Appellants did not
“requestv an extensivo’nvt__o ;:omply with that rule until two -montﬁs later; Dkt. No.v73. In the
interim, Appellants filed 12 other documents, inclu‘d‘ing motions, exhibits, and briefs.
Despite Appellants’ contentions that COVID-19 restrictions limited their access to SCL-
' 'Huntingd:on’s law library, id., the District Court concluded that Appellants failed to
establish that they acted with due dilig'enéé in pur’suing the extension, Dki. No. 82 at 3.
ijnder these circumstances, we discern no abuse of discretion in the District .Court’s

rulings.’ |

5 Even if the District Court abused its discretion in striking Appellants’ proposed
amended complaint, Appellants were not harmed by that ruling because the amened
complaint failed to address the issues identified in the District Court’s without prejudice
dismissal. See Dkt. Nos. 18 & 42. Appellants also challenge the District Court’s denials
of their three motions for sanctions, C.A. Dkt. No. 23 at 29-37 & 43-46; see Dkt. Nos. 77,

_ 89, 92, 102, 108, 113, but we discern no abuse of discretion in those denials, see

\/ Simmerman v. Corino, 27 F.3d 58, 62 (3d Cir. 1994) (explaining that a district court A
abuses its discretion if it “based its ruling on an erroneous view of the law or on a clearly
erroneous assessment of the evidence” (citation omitted)). Appellants also failed to
demonstrate that the District Court abused its discretion in denying their motions to
compel. C.A. Dkt. No. 23 at 40-43; see Dkt. Nos. 86, 88, 102. As the District Court
explained, the information Appellants sought was irrelevant, and it was undisputed that
the defendant from whom they sought specific documents did not have them in his
possession. Dkt. No. 102 at 3-4. To the extent they argue otherwise, we also discern no
abuse of discretion in the District Court’s denial of Appellants’ Rule 59(e) motion. See
In re Processed Eggs Prods. Antitrust Litig., 962 F.3d at 729. ‘
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Accordingly, we will affirm the judgment of the District Court.®

6 Appellant’s motion to exceed the page limitation for their argument in support of the
appeal is granted, and their motion to correct the record is denied as moot. C.A. Dkt.

Nos. 21 & 33.







IN THE UNITED STATES DISTRICT COURT
FOR THE MIDDLE DISTRICT OF PENNSYLVANIA -

SHARIFF BUTLER and ~ No. 4:19-CV-02171 |
JEREMEY MELVIN, i
‘ ' - - (Chief Judge Brann)
- Plaintiffs, '
V.

KEVIN KAUFFMAN, et al,,

~Defendants.

MEMORANDUM OPINION
JuLy 27,2022

Pro se Plaintiffs Shariff Butler (“Butler”) and Jeremey Melvin (“Mélvin”),

who are incarcerated in the State Correctional Institution-Huntingdon (“SCI-

Huntingdon™), allége various civil rights violations by SCI-Huntingdon officials. .

Defendants have moved for summary judgment. For the reasons that follow, the

motion for suminary judgment will be granted in part and denied in part.

'L BACKGROUND

Plaintiffé initiated this case through the filing of a complaint under 42 U.S.C.
§ 1983 on December 15, 2019, which t'h"e'—CQ.urt received and docketed on

December 20, 2019.! The complaint raises civil righté claims arising from (1) SEJ-

Huntingdon’s purported refusal to grant Plaintiffs single-cell status, (2) SCI-




C

Huntingdon’s alleged failure to mitigate fire safety risks, (3) SCI-Huntingdon’s
e alleged-denial of-recreation time and-time-in-the prison-yard,-(4)-SCI-Huntingdon’s.— ...

allegedly inadequate ventilation systém, (5) alleged overcrowding and |

understafﬁng. in SCI-Huntingdon, (6) an alleged infestation of vermin in SCI-

Huntingdon, and (7) alleged retaliation against Plaintiff Butler.” The complaint
raises claims for violation of the First and Eighth Amendments as well as state law
. claims for breach of coﬁtract and “breach of duty.”

I dismissed the complaint in part on September 2,‘ 2020.* Specifically, I
dismisséd all claims against Defendants Wétzel? Moore Smeal, Roberts, Kashmere,
Bickell, Wenerowicz, Varner, Moore, Oliver, Thomas, Brumbaugh, Eberling,
Harker, and Barr for Plaintiffs’ failure to allege their personal involvement and
dismissed Plaintiffs’ claﬁns relating to Butler’s single-cell status as untimely.’ I
otherwise allowed the complaint to proceed and ordered service of process as‘to
the remaining Defendants. Plaintiffs appealed my partial dismissal order to the -

United States Court of Appeals for the Third Circuit.® The Third Circuit dismissed




the appeal for lack of appellate jurisdiction on February 23, 2021 .7 Defendants

then answered the complé.int on May 7, 2021.%

Plaintiffs filed an amended complaint without leave of court or Defendénts-’
consent on August 2, 2021 I struck the aménded complaint ﬁom the record for
Plaintiffs’ failure to comply with Federal Rule of Civﬂ Procedure 15 on September
20, 20219 T have additionally resolved numerous discovery and sanctions
‘motions since the close of pleading in this case.!! The case is presently before me
on Defendants’ motion for summary judgment, which was filed on J anuary 20,
2022, -after the close of discovery.!? Briefing on the motion fof summary judgment
is complete and if is ripe for the Court’s -disposit_ion.13
II. STANDARD OF REVIEW .

Summé.ry judgment is appropriate where “the movant shows that there is no
genuine dispute as to any material fact and the movant is entitled to judgment as a
fﬁatter of law.”** “Facts that could alter the outcome are ‘material facts,” and |

disputes are ‘genuine’ if evidence exists from which a rational person could

Doc. 31.

Doc. 38. Given that Wetzel, Moore Smeal, Roberts, Kashmere, Bickell, Wenerowicz, Varner,
Moore, Oliver, Thomas, Brumbaugh, Eberling, Harker, and Barr have been dismissed from the
case, [ will refer to the remaining Defendants simply as “Defendants” throughout the remamder
of this opinion.

Doc. 42.

Doc. 64.

See Docs. 53, 65, 82, 102 113.

Doc. 94.

See Docs. 97, 124.

Fed. R. Civ. P. 56(a).




conclude that the positioﬁ' of the person with the burden of proof on the disputed
» n-mvm-.--fissue?is<lCorreet;%é:Ardefendant-‘meets-fthis standafdmwhen_—thereci-_sean?abseneesefw~r :
- evidence that rationally suppofts the 'plaintiffs case.f’m.' “A plaintiff, on the other
‘hand, must point to.admissible evidence that would bé sufficient to show all

elements of a prima facie case under applicable substantive law.”?

“THe inquiry invdlved in a ruling on a motion for summary judgment or for

a directed verdict necessarily implicates the substantiye evidentiary standard of
proof that would apply at the trial on the merits.”i8 -Thus, “if the defendant in a
run-of-the-mill civil case moves for summary judgment of for a directed verdict
based on aklack of proof of a material fact, the judge must ask hirﬁself not whether
he thinks the evidenée unmistakably favors one side or the other but whether a fair;
minded jury could return a verdict for the plaintiff on the evidence presentedf”ls_’
“The mere existence of a-scintillé of evivdence in support of the plaintiff’s position
will be insufficient; ﬁere must be}. evidence on Whicil the jury could reasonably

find for the plaintiff.”?® “The judge’s inquiry, therefore unavoidably asks . . .

“whether ﬂpere is [evidence] upon which a jury can properly proceed to find a

15 Clark v. Modern Grp. Ltd., 9 F.3d 321, 326 (3d Cir. 1993) (first citing Anderson v. Lzberty‘ '
Lobby, Inc., 477 U.S. 242 255 (1986) and then citing Celotex Corp V. Catrett 477 U.8. 317,
__322(1986).. . _ o

16 Clark, 9 F.3d at 326. _

7 Id .

18 dnderson, 477 U.S. at 252.

19 Id ‘

20 Id




- verdict for the party producing it, upon whom the onus of proof is imposed.”*! The
evidenﬁary record at trial, by rule, will typically never surpass thét which was
| compiled during the course of discovery.

“A party seeking summary judgment always bears the initial responsibility
of informing the district court of the basis for its motion, and identifying those
portions of the pleadings, depositions, answers to interrogatories, aﬁd admissions

- on file, together with the affidavits, if any, Wthh it believes demonstrate the
absence of a genuine issue of material fact. 22 “Regardless of whether the moving.
party accompanies its summary judgment motion with affidavits, the motion may,

and should, be granted so long as whatever is before the district court demonstrates

that the standard for the entry of summary judgmer_it, as set forth in Rule 56(c), is .

satisfied "3

Where the movant preperly supports his motion, the nonmoving party, to
avoid summary jvudgment, must answer by setting forth “genuine factual issues that
.properly can be resolved only by a finder of fact Because they may reasonably be
resolved in favor of either bmty.”“' For movants and nonmovants alike, the'- 3
ias‘s‘ertion “that a faet cannot be or isl genuinely disputed” must be supported by: (i)

~ “citing to particular parts of materlals in the record” that go beyond ‘mere -

Id. (quoting Schuylkill & Dauphin Imp. Co. v. Munson, 81 U.S. 442, 447 (1871)).
Celotex, 477 U.S. at 323 (internal quotations omitted).

Id ' .

_Anderson, 477 U.S. at 250.




- allegations”; (ii) “showing that the materials cited do not establish the absence or
S pfesence.oftargenumerdmpute ;-OL- (111) hewmg wthat- anradverse——party CARN Ot e - v
produce admissible evidence to support the fact.”?®
- “When opposing summary judgment,. tﬁe 41‘10n—movant may not rest upon

mere allegations, but father must ‘identify those facts of record Whjch would
éontradict’the facts identified by the movant.”26 Moreover, “if a party fails to
properly support an assertion of fact or fails to properly address another party’s |
assertion of fact as required by Rule 56(c) the court may . . . consider the fact
undisputed for purposes of the motion.” Ona motlo.n fqr summar_y judgment,
“the court. need consider only the cited materials, but it may con‘sider other

- materials in the record.”” |

: Finally, “at the summary judgment stage the judge’s function is not himéelf

to Weigh vthe evidence and determine the tmth of the matter but to determine
wheth’er thefe is a genuine issue for trial”? “There is no issue for trial unless there

. is sufficient evidence favoring the nonmoving party for a jury to return a verdict

‘for thiat arty.”3® “If the evidence is merely colorable . . . or is not sig ificantly
b , L Signi

probative, summary judgment may be granted.”!

Fed. R. Civ. P. 56(c)(1).

Port Auth. of N.Y. & N.J. v. Aﬁ‘ilzatedFMlns Co., 311 F.3d 226,233 (3d Cir. 2003)..
Fed. R. Civ. P. 56(e)(2). -

Fed. R. Civ. P. 56(c)(3).

Anderson, 477 U.S. at 249.

. Id. at 249-50 (internal citations omitted).




. MATERIAL FACTS

Local Rule 56.1 requires a party moving for summary judgment to submit “a

separate, short and concise statement of the material facts, in numbered
paragraphs, as to which the moving'p’arty contends there is no genuine issue to be
tried.”? In this case, Defendants filed a statement of rhaterial facts as requiréd by
Local Rule 56.1, and Plaintiffs have appropriately responded to the statément as
requirved by Local Rule 56.1. The below staternenf of material facts is taken from
the parties’ statements. Where Plaintiffs have accepted or not contrad'ictedAa
factuai assertion made by Defendants, I will cite to the parties’ statements 'directly.
' Plaintiffs Bﬁtler and Melvin are both incarce_fated in SCI-Huntingdon.®?
Butler has been incaréefated in the prison since 2003 and Melvin has been
incarcerated in the prison since 2007.34 Melvin is currently housed in a single cell
without a cellmate and has Been in a single cell since before he filed this lawsuit.s
| There have béen ﬁvé fire inpidents in SCI-Hﬁntingdon during Butler and
‘Melvin’s incarceration, which occurred on May 3, 2013, February 28, 2019, April

14, 2020, August 30, 2020, and -Ianuaty 9,2021.3¢ Butler was evacuated from his

M.D.Pa.L.R.56.1.

Doc. 95 §§ 1-2; Doc. 123 7 1-2. :

Doc. 95 {7 3-4; Doc. 123 {7 3-4. -

Doc. 95 9 5-6; Doc. 123 § 5-6; Doc. 96-1 at 10 13.

See Doc. 95 9 8; Doc. 123 { 8. Defendants’ statement of material facts only mentions three
" fire incidents, but Plaintiffs note that fires additionally occurred on May 3, 2013 and April 14,

2020. Id. 1 will view the facts in the light most favorable to Plaintiffs and accept their

contention that there have been five fire incidents during their incarceration.




cell on January 9, 2021, but no evacuations occurred with respect to the February

S 128~;—2-Qf1—9¢and~August-3 0—,—2—02—.1fﬁ-rezmeidents-;ileu’eler:su—ffered«smekerinhal-a-’eienmm-{~_ oo

during the January 9, 2021 fire, but otherwise did not suffer any injuries during any

of the fires. He did not seek medical attention for the smoke inhalation.3’

* Butler has been awére of the ventilation issues that give rise to his Eighth
Amendment claim for approximately seventeen years, but he did not file any
grievance regarding the ventilation system until December 7, 2017.4 Melvin has.

- been aware of the ventilatidn issues that give rise to his claim since 2007, but did
not file a g'rievance about the ventilatio_n issues until March 11, 2018.4.1 Melvin has
alsd been aware .of the bird and insect problems in SC_I-Huntingdoﬁ that give rise
to his Eighth Amendment claim since 2007.4

Butler acknowledges that he is given recreation time in SCI'—Huntingdon.43',
‘Butler’s allegation that he is not given a sufficient amouﬁt of recreation timé is
basedona state of affairs that has existed since he began his incarceration at SCI-

Huntingdon in 2003.* Butler did not file a grievance complaining about the lack

Doc. 95 91 9-10; Doc. 123 1 9-10. As noted above, Defendants’ statement of material facts
does not mention the May 3, 2013 or April 14, 2020 fires, and accordingly does not address
whether evacuations occurred during those fires. :

38 See Doc. 95 9 11; Doc. 123 § 11; Doc. 96-3 at 13-14.

L ¥ SeeDoc. 95 712; Doc. 123 112; Doc. 96-3 at 14.

49 See Doc. 95 9 13; Doc. 123 § 13; Doc. 96-3 at 15.

41 See Doc. 95 ] 14; Doc. 123 § 14; Doc. 96-1 at 52-53.

2 See Doc. 95  36; Doc. 123 4 36; Doc. 96-1 at 61-62.

“ Doc.95719;Doc. 123919. - =

4 Doc. 95 § 24; Doc. 123 § 24; Doc. 96-3 at 27.
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“of recreation time until April 11, 2019.% Melvin claims that he has been denied
' vyard time since 2t)07, but he has never filed a grievance about a lack of yard time.*
Butler filed a grievance on April 3, 2019 corhplaining that someone had
frlled in additional bubbles on his prison cornmissary sheet.*’” Defendant
Administrative Officer Andrea Wa.keﬁeld went to Butler’s cell on May 23, 2019 to
allow Butler to examine the relevant comnliésary sheet.8 Butler disputes whether
the comm1ssery sheet that Wakeﬁeld brought with her was the original sheet that
~ gaverise to Butler s grievance.*® After Butler examined the commissary sheet his
grievance was Withdrawn.50 Butler subsequently requested that the grievance be
reinstated.’! The request was granted, and Butler then pursued the grievance
through all stages of administrative review.”> He was denied relief at all stages.”

IV. ANALYSIS

Plaintiffs’ constitutional claims are brought under 42 U.S.C. § 1983, which

provides in pertinent part:

Every person who, under color of any statute, ordinance, regulation,
custom, or usage, of any State or Territory or the District of Columbia,
subjects, or causes to be subjected, any citizen of the United States or
other person within the jurisdiction thereof to the deprivation of any

Id
Doc. 95 9 26-27; Doc. 123 { 26-27.
Doc. 95 7 28; Doc. 123 §28; Doc. 96-5 at 1.
Doc. 95 §29; Doc. 123  29.
Doc. 123 §29. :
" Doc. 95 1§ 30-31; Doc. 123 §f 30-31. Butler disputes whether he voluntarily w1thdrew the
grievance or whether prison staff initiated the w1thdrawal Doc. 123 § 30.
Doc. 95§ 31; Doc. 123 §31.
~ Doc. 95 {7 31-32; Doc. 123 {7 31-32.
Id




rights, privileges, or immunities secured by the Constitution and laws,
shall be liable to the party injured in an action at law, suit in equity, or

other- properrpreeeedlng-ferwredressw e
42US.C. § 1983.
“~‘T0 eetablish a claim under 42 U.S.C. § 1983, [é plaintiﬁ]'mnst demonstrate
a v1olat10n of a right secured by the Constitution and the laws of the Umted States |
| [and] that the alleged depnvatlon was commrtted by a person acting under color of
state law.”** “The first step in evaluating a section 1983 claim is to ‘identify the
exact contours of the underlying right said to have been violatedf and to determine
‘whether the plaintiff has alleged a deprivation of a constitutional right at all.””%
Defendants argue that sunnn'éry 'judgmentvis appropriate because Melvin’s
single cell claim is moot-and Melvin lacks standing to raise the ciairn, because

Plaintiffs’ yard, recreation, VentiIation; and vermin claims are untimely, and

because Plaintiffs otherwise fail to establish constitutional violations. Defendants

additionally seek éummary judgment with reépect to Plaintiffs’ state law claims. I
address Defendants’ arguments below.

A. - Timeliness

Defendants seek summary judgment as to Plaint_iffs’ yard, recreation,

-ventilation, and vermin claims because the claims are untimely.’” Defendants’

Moore v. Tartler 986 F. 2d 682, 685 (3d Cir. 1993) _

Nicini v. Morra, 212 F.3d 798, 806 (3d Cir. 2000) (quoting County of Sacramento v. Lewis,
523 U.S. 833, 841 n. 5 (1998)).

Doc. 97.

Doc. 97 at 5-7.




argument is based on the fact that Plaintiffs were aware of these conditions when
they _begah their incarceration in SCI-Huntingdon, which was well before the
expiration of the statute of limitations.*® Plaintiffs argue in opposition that the

claims are timely under the continuing violations doctrine.”® Plaintiffs additionally

argue that the statute of limitations was tolled by their attempts to exhaust

administrative remedies and that the limitations period therefore does not expire
until “two years from the date that the final exhaustion of the administrative
remedy process is rendered.”*

I agree with Defendants that Plaintiffs’ yard, recreation, ventilation, and
vermin claims are untimely. Plaintiffs’ claims are brought pursuanf to 42 U.S.C. §
1983 and are therefore governed by Pennsylvania’s two-year statute of limitations
for personal injury actions.®!- The limitations period for a § 1983 claim begins to
run from the poﬁlt at which the plaintiff knéw or shovuld have known of the injury
"thatv gave rise to the claim.%? The record reflects that‘.Plaintiffs Butlef and Melvin

were aware of the facts giving rise to their yard, recreation, ventilation, and vermin

claims at the time they began their incarceration in SCI-Huntingdon, in 2003 and

1d
Doc. 124 at 11-13.
1d
Wisniewski v. Fisher, 857 F.3d 152, 157 (3d Cir. 2017).
Id. (citing Sameric Corp. of Del. v. City of Phila., 142 F.3d 582, 599 (3d Cir. 1998)).
11 :




2007, respectively.®® Plaintiffs did not file suit in this case until 2019, making their

~-.re-lai-ms~patent1y¢&nti1ne1=yv
 Plaintiffs’ reliance on the continuing violations doctrine is }misplaced. The
conﬁnuing violations doctrine recognizes that a plaiﬁtiﬂ’s claim is timely if the
defendant’s allegedly wrongful éctions are part of a continuing practice, the lasf act
of which Aoccurreci before the expiration of the limitations period.®* Thg doctrine
| do‘es not apply when the defendant’s allegedly wrongful conduct has a “dégree of
permanence which‘should trigger his awareness of and duty to assert his rights%’
or “when the plaintiff ‘is aware of the injury at the time it occurred.””% Both
circumstances are present here: Plaintiffs’ yard, recreation, Ventﬂation, and vermin
claims are based on circumstances that have existed since the beginning of
* Plaintiffs’ incarceration in SCI-Huntingdon, and Plain_tiffs have been aware of their |
alleged injuries during that entire period of time.
' T also reject Plaintiffs’ argument thét the limitations period is tolled by their
adminisfraitive exhaustion attempts. Plaintiffs are correct that the two-yeai

limitations period for the filing of a § 1983 acﬁon is‘tolled while plaintiffs attempt |

See Doc. 95 11 13-14, 19, 24, 26-27,‘ 36; Doc. 123 99 13-14, 19, 24, 26-27, 36; Doc. 96-1 at
15,27, 52-53, 61-62. _
Montanez v. Sec’y Pa. Dep t of Corrs., 773 F.3d 472 481 (3d Cir. 2014).

Wisniewski, 857 F.3d at 158 (internal alterations omitted) (quoting Cowell v. Palmer Twp., 263
F3d 286, 292 (3d Cir. 2001)).

Montanez, 773 F.3d at 481 (quoting Morganroth & Morganroth v. Norris, McLaughlzn &
‘Marcus, P.C., 331 F.3d 406, 417 n.6 (3d Cir. 2003)).




-

_ -
to exhaust administrative remedies.” But Plaintiffs’ argument misconstrues the

| effect‘of tolling a limitations period: tolling a limitations peribd sirrlply pauses it or
holds it in abeyanCe; it does not restart the limitations period ftom zero.5® The
record here indicates that Plamtiffé were aware of fhe facts giving rise to their }IIard,.
recreaﬁqn, ventilation, and vermin claims at the time they began their incarceration

but did not file any grievances relevant to those claims until many years later in

2017, 2018, or 2019. Thus, because the limitations period for their § 1983 claims

had already run years before they filed the grievanées, any tolling arising from the
grieVanceé would not save their already untimély claims. _.Accordingly, I will grant
Defendant_s" rhot_ion for summary judgment Wlth*reSpCC’[ to Plaintiffs’ yard,
recreation, Vehtilation, and vermin €laims. Having reached this conclusion, I will . .
not acldress Defendarlts’ other arguments with respect to these claims. -

B.  Melvin’s Single Cell Claim

Defe_ndaxlts argue they are entitled to summary judgment as to Melvin’s |
claim seeking a single cell becausé he has a Asingle cell and has had one throughout

all stages of this litigation, including when he filed the complaint.®® Defendants

See Pearson v. Sec’y Dept. of Corrs., 775 F.3d 598, 603 (3d Cir. 2015).
' Cf Artisv. District of Columbia, 583 U.S. __, 138 S. Ct. 594, 601 (2018) (“Ordinarily, ‘tolled,’
in the context of a time prescription like § 1367(d), means that the limitations period is
suspended (stops running) while the claim is sub judice elsewhere, then starts running again
_when the tolling period ends, picking up where it left off.”); Lozano v. Montoya Alvarez, 572
U.S. 1, 10 (2014) (noting that equitable tolling doctrine “pauses the running of” a statute of
limitations). ' : ‘
Doc. 97 at 7-9.




argue that because Melvin has a single cell, he lacks standing to seek a single cell

-and-his-claim-for-a-single-cell-is-moot-L2 ——— - i rrrme .

I find that Melvin lacks standing to bring his single cell claim. To establish

standing, a plaintiff must show (1) that he suffered an injury; (2) that the injury is

fairly traceable to the conduct of the defendant; and (3) that the court could redress
the injury.”! In this case, I cannot grant Melvin ariy redress for his claim: he seeks
a single cell and he has already been granted a single cell. Although Plaintiffs’
‘complaint contains a generalized request for damages as to all of their claims,” the
factual allegations giving rise to Melvin’s single cell clairﬁ do not provide any’
basis for damages and instéad focus only on the injunctive relief of Melvin
‘obtaining a single cell.” Thus, I will grant summary judgment to Defendants as to
Meivin;s s‘ingle cell claim because he lacks standing forlthjs claim.

C. Remaining Deliberate Indifference Claims

Defendants seek summary judgment on the merits as to Plaintiffs’ fire
safety, overcrowding, and understaffing claims, all of which sqund in deliberate
indifference to Plaintiffs’ conditions of confinement under the Eighth Arﬁendment,
- To succeed on such a clairﬁ, a plaintiff must show that: “(1) hevwas incarcerated

under conditions imposing a substantial risk of serious harm, (2) the defendant-

i - |
TransUnion LLC v. Ramirez, 594 U.S. _ , 141 S. Ct. 2190, 2204 (2021).
See Doc.'1 at 44-45, .

See id. at 11-13.




official was deliberately indifferent to that substantial risk to his health and safety,

and (3) the defendant official’s deliberate indifference caused him harm.”* I |

analyze these clairmns below.
1. Fire Safety Claim |

Plaintiffs’ fire safety claim is based on the allegedly.“antiquated designs” of
cells in SCI-Huntingdon and Plaintiffs’ allegation that there was a fire in SCI-
Huntingdon’s dining hall kitchen on February 28, 2019.75 Plaintiffs allege that no
alarm was sounded during the fire, th.at inmates were locked in their cells during
the fire, and that no evacuation took place.” |

Defendé.nts argue that they are entitled to summary judgmént as to thé fire
safety claim because Plaintiffs cannot produce any evideﬁce of a substantial risk of
hérm‘to Plaintiffs of any evidence that Defendants were deliberately indifferent to
such a risk.”” Plaintiffs argue to the contrary that they infOrméd prison staff -
through grievances that SCI-Huntingdon was undersfaffed, that it Jacked a - -
universal/master locking system for the cells, that it had an inadequate ventilation
system, that it did not have smoke exhaﬁst fans, that it did not have any fire
equipment to-combat major fires in the prison, that‘ it did not have an evacuation

protocol for fires, that fire alarms sometimes did not sound, and that fire.doors

See Bistrian v. Levi, 696 F.3d 352, 367 (3d Cir. 2015).
See Doc. 1 at 13-16.

Id ‘

Doc. 97 at 10-11.




were non-functional.”® Plaintiffs no'té‘that these conditions “are considered
unc@nstltutlenalmﬁr&safety hazard under-the-Western-Pistrict-o£Pennsylvania -

and Third Circuit’s opinions in Tillery v. Owens.” Plaintiffs also note that

Defendants never denied that such fire safety hazards existed;in responding to

Plaintiffs’ grievances.?® Plaintiffs cite a numb.er of declarations from themselves

and other SCI-Huntihgdon inmates as evidence to support their fire safety claim.®!

- Iwill graﬁt the motion for summary judgment with respect to the fire safety
claim. Assuming, arguendo,’ that all of the conditions alleged by Plaintiffs are -
abtuaily present in SCI—Hunﬁngdon, Plaintiffs have still not presentéd any evidence
to show that these conditions create a substantial risk of serious harm. Plaintiffs

- have not presented any expert testimony 6r any other evidence as to what fire
safety measures SCI—Himtingdon should implement or Why the existing fire safety
meaéures .are inadequate, and absent such evidepce there is no ‘basis for a
rgasonable ﬁﬁder of fact to conclu.de' that there'is a substantial risk of serious harm.

Instead of offering exﬁert testimony or other evidence as to what fire safety .

measures SCI-Huntingdon should implement, Plaintiffs appear to rely entirely on

the findings of fact by the district court and affirmed by the circuit court in Tillery

. Doc. 124 at 16-18.
See Tillery v. Owens, 719 F. Supp 1256 (W.D. Pa. Aug. 15 15 1989); Tillery v. Owens, 907 F.2d
418 (3d Cir. 1990).
Doc. 124 at 17-18. , :
See Doc. 124 at 18. Plaintiffs’ brief cites the declarations as docket number 84, but Plaintiffs
have subsequently noted that this citation was erroneous. See Docs. 128, 130. The declarations
in support of Plaintiffs’ claim are actually docketed at docket number 56. See Doc. 56.




~ v. Owens, where the court found that numerous fire safety hazards violated the
Eighth Amendment.® Thaf case, h_oweve_:.r, concerned the conditions of
confmemént in the State Correctional Insﬁtution—Piﬁsburgh (“SCI-Pittsburgh™) in
| thé late 1980s and early }9905, and 'thev court relied heavily on the testimony of an
~expert witness in re.aching_ i'ts.factual cénclusions. Findings of fact from a different
case concerning the cbnditions of confinement in a different prison decades before
_ the facts of this case cannot simny be ‘transplanted to the present case, and nothing
~ in the Western District or Third Circuit’s }opinion‘s in T illery greate per se rules of
cOnsﬁtutionality that must be followed in thi$ céée. Accordingly, beca-mse_
" Plaintiffs have offered no evidence of a substantial risk of serious harm, I will
grant the motion for summary judgment vﬁth respect to the fire safety claim. -

2. Ox;ercrowding and Understaffing

Defendants argue that they are entitled to summary judgment.;as to Plaintiffs’

overcrowding and understaffing claims because Plaintiffs do not have any
evidence of overcrowding or understaffing.%3

- With reéﬁect to the ovércréwding clailn; Plaintiffs argue that publicly
availa’ble'daté f_rém the Pennsylvania Department of Corrections indicates that E
SCI-Huntingdon has an inmate capacity of 1,700 inmates but that evidence of

record shows that the prisonlhoused fnore than 1,700 inmates in 2016, 2017, 2019,

2 See Doc. 124 at 16-18; Tillery, 719 F. Supp at 1256 Tillery, 907 F.2d at 418..
8 Doc. 97 at 12-13.




2020, and 2021 34 Plaintiffs specifically cite an undated memo from SCI-

= —m-ﬁ‘wHuntmgdon-s generalamanageerlanna—Huffstlcklermto one-of thevprlsomg =

accountants, Elizabeth Stone, regarding cable TV charges for the inmate
population in February 2616, which indicates that the prison had an avérage
population of 2,200 inmates in that month.85- Plaintiffs also cite monthly account

* statements for the years in quesﬁon from Butler’s prisoner trust fund account.®

' Plaintiffs contend that these account statements show that SCI-Huntingdon’s
population eXceeded 1,700 prisoners during the relevant period, but this appears. to
be based solely on the page numbers oﬁ the account statements,?’ and Plaintiffs
have not provided any evidence to support the inference that page numbers on

: rhonthly-account statements correspond to the total populatioﬁ éf the prison.
| Plaintiffs cite several other exhibits in .supportvof their bvercrowding claim.

First, th¢y cite a legal brief that SCI-Huntingdon filed with the Pennsylvania

Department of Labor and Industry in 1994, which states that SCI-Huntingdon had

* - apopulation of approximately 2,100 inmates at that time.5? Second, they cite a

grievance that Butler filed in 2019 complaining about a lack of clean laundry in the
prison and the prison’s response to the grievance, Whiqh indicat_es that there wasa -

temporary shortage of socks due in paﬁ to “higher than normal arrivals off fhe :

Doc. 124 at 23. .

See id.; Doc. 122-1 at 6.

Doc. 124 at 23; Doc. 122-1 at 7-12.

See, e.g., Doc. 122-1 at 7 (“Page 536 of 2062”)

See Doc. 124 at 23-24; Doc. 122 6. "
18




vans.”® Third, they cite DOC statistics as to the number of fights and assaults in

DOC facilities from January 1, 2015 through March 31, 2016, which indicate that
S'CI—Huntingdon had the most aggraveted assaults, the most inmate fights, and the
secovnd most inmate assaults. amollg all DOC facilities during that period.” Fourth,.
they cite declarations from themsel\}es and several other SCl-Huntingdon inmates
attesting to over_crowding in SCI-Huntingdon.”! Finally, they cite unrelated court
opinions in Tillery®? and Molina v. Dep’t of Corrs.” |
I will grant the motion for summary judgment with respect to the
overcrowding claim as Plalntiffs have not put forth sufficienit evidence to establish
unconstitutional overcrowding. To begin, Plaintiffs rely on publicly available
inf.ormatior‘lvfrom the‘DOC to establish that SCI-Huntingdon’s capacity is 1_,709
inmates, but my review of publicly available information indicates that SCI-
Huntingdon’s capacity is actually 2,106 inmates.*
| Plaintiffs have also not produced any evidence ronl which a reasonable

finder of fact could conclude that the population of SCI- Huntmgdon is

See Doc. 124 at 24; Doc. 122-1 at 20. '
"See Doc. 124 at 24; Doc. 122-1 at 21. Plaintiffs contend that SCI-Huntingdon led in all three
of these categories, see Doc. 124 at 24, but their attached exhibit indicates that SCI-Muncy had
more inmate assaults than SCI-Huntingdon during the relevant period. See Doc. 122-1 at 21.
See Doc. 124 at 24; Doc. 120-3.
907 F.2d at 418.
No. 4:21-CV-00038, 2021 WL 4450016 (M.D. Pa. June 8, 2021) (Mehalchick, MJ) report
and recommendation adopted, No. 4: 21 CV-00038, 2021 WL 4439486 (M.D. Pa. Sept. 28,
2021) (Brann, C.J.).
- See Pennsylvania Department of Corrections Monthly Population Report as of June 30,
2022, DOC https://www.cor.pa. gov/About%2OUs/Stanstlcs/Docurnents/Current%ZOMonthly
%20Population. pdf (last visited July 19, 2022).



https://www.cor.pa.gov/About%20Us/Statistics/Documents/Current%20Monthly

unconstitutionally overcrowded: the populatien- statistics they cite from »1994 and

=201 6-are- outside-the limitations period-for-their c1a1m—and~ar&therefere-meleva;nt,
and Plaintiffs have not produced any evidence to support the inference that the
page numbers on Butler’s monthly account statemeﬁts indicate the prison’s total
population. DOC statistics on the number of fights and assaults in SCI-
Huntingdon from 2015-2016 are irfelevan’c as that period of time is outside of the
limitations period, an& nothing in the statistics indicates that the number of fights

and assaults is caused by, or indicative of, overcrowding.?® Plaintiffs’ attached

declarations 'similarly do not establish overcrowding, as they do not provide any

evidence beyond the declarants’ con'clusery aseertions that the prison is

| overcrowded.*® Although the grievance response indicating that there was a -
temperary shortage of socks due in part to “higher than normal arrivals off the
vaﬁs” provides a scintilla of evidence in support of Plaintiffs’ overcrowding

claim,”” this is not sufficient for the case to go to trial.”®
\

See Doc. 122-1 at 21.
See Doc. 120-3 at 5 (declaration of Shariff Butler) (“There isa deplorable overcrowding issue
within SCI-Huntingdon™); id. at 21 (declaration of Jeremey Melvin) (“The understaffing issue -
is a bad pairing for overcrowding that only compound the issues™); id. at 36 (declaration of
Raheem Henderson) (“All yards and line movements were called late due to overcrowding. . .
”); id. at 42 (declaration of Tasai Betts) (“Due to overcrowding issues, all yards and line
movements were called late. . . .”); id. at 48 (declaration of Vernon Robbins) (“Overcrowding
of the prison also increases the difficulty of evacuation in the event of a fire emergency . . .
[and] causes all line movements to be ran late”).

See Doc. 122-1 at 20.
Anderson, 477 U.S. at 252.
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Finally, the opinions in Tillery and Molina do not provide a sufficient basis
to defeat Defendants’ motion for summary judgment. As noted above, Tillery is
irrelevant because it concerned the cﬁnditions of confinement in a different prison
approximately three decades before the facts of this case.”” Molina addressed a
motion for class certification brought ny several SCI-Huntingdon inmates on
- behalf of a putative class of all inmatés who were incarcerated in SCI-Huntingdon
after December 30, 2018.1% United States Magistrate Judge Karoline Mehalchick
recommended that the moﬁon be denied because there were not questions of law or
fact common to all members of the proposed class.!! 1 adopted that
recommendation and denied the motion.® .Nothing in Judge Mehalchick’s

. analysis nor my adoption of the report and recommendation c@uld support an.
inference that SCI-Huntingdon is uncoﬁstitutionally overcrowded.

Even assuming, arguendo, that Plaintiffs’ proffered evidence would be

sufficient for a reasonable finder of faqt to conclude that SCI-Huntingdon’s inmate
population exceeded its capécity, this fact alone would not be sufficient to establish.

a violation of the Eighth Amendment. A prison’s inmate population exceeding its

intended capacity is not by itself sufficient to violate the Eighth Amendment.!®

99 See Tillery, 907 F.2d at 418.
100 Molina, 2021 WL 4450016, at *1.
101 74 at *1-3.
192 Molina, 2021 WL 4439486, at *1.
103 See Rhodes v. Chapman, 452 U.S. 337, 348 (1981) (stating that prison housing 38% muore
inmates than its design capacity was not sufficient to establish Eighth Amendment violation).
21




Thus, because Plaintiffs have not produced sufﬁcient evidence for .their
e e ove—rerewdi-ng- claim-te-go -toct-rial-,~I_~wi~1-l—g—r—anthefendantsirmetiénr-ferasumma%mwwm—: e
judgment with respect to that claim.
Plaintiffs’ understafﬁng' claim fares no better.v Plaintiffs assert thét
undersfafﬁng in SCI-Huntingdon is ;‘self-evident” based on the number of fights
and assaults that occur in SCI—Huntingdon, the declarations frdm SCI-Huntingdon
inmates, and the fact that Plaintiffs filed grievances complaining about

uncle:rsrtafﬁng.104

I disagree. Plaintiffs’ attached declarations provide nothing more than a

single .conclusory assertion of understaffing,'% there is no evidence 'indicating that

the number of fights and assaults in the prison is caused by 1.lnderst::lf.ﬁng,'106 and

- thé fact that Plaintiffs griéved the understafﬁng élaim is not evidence of the truth‘
of the claim. _I will therefore grént .summéry judgment with respect to this claim.

| D. Retaliation Claims

Plaintiffs bfing two retaliatioﬁ claims in this case, both arising from alleged
- retaliation againét Plaintiff Butler. In Count & of the corﬁplaint, Plaintiffs allege
that Defendénts Wakefield and Stratton retaliatéd against Butler by forging and

backdating a grievance withdrawal form in his name.!” In Count 9, Plaintiffs

1% Doc. 124 at 24. \
105" See Doc. 120-3 at 21 (declaration of Jeremey Melvin) (“The understafﬁng issue is a bad pairing ‘
for overcrowding that only compounds the issues.”);
16 See Doc. 122-1 at 21.
197 Doc. 1 at 41-42.
' ' 22




j allege that Defendants Kauffman, Reed, Emigh, and Eberling retaliated against

Butler by conducting a non-random search of his cell.1%8
A plaintiff alleging retaliation under 42 U.S.C. § 1983 must establish that _(1).

he engaged in 'c_onstitutionally protected conduct; (2) the defendant took retaliatory
action atgainst the plaintiff that was sufﬂcient to deter a person of ordinary firmness
from exercising his constitutional rights; and (3)there was a causal connection -
between the plaintiff’s protected conduct and the defendant’s retaliatory act1on
Causation may be established by showmg either an unusually suggestive: temporal
proximity between the plaintiff’s protected conduct and the'defendant’s allegedly

' retahatory action or a pattern of antagomsm coupled with tumng 10 Causatron

- may also be unplred by “the record as a whole.”111

Plaintiffs’ retahatory grievance w1thdrawal clalm arises from the gr1eva.uce

" Butler filed on Aprll 3,2019 complammg that someone had ﬁlled in add1t1ona1

bubbles on his prison commissary sheet.'!? Aﬁer Defendant Wakefield allowed

Butler to examine the relevant commissary sheet, the underlymg grlevance was

108 Doc. 1 at 42. Eberling was previously dismissed from this case. See Doc. 18 at 4.
19 Javitz v. Cty. of Luzerne, 940 F.3d 858, 863 (3d Cir. 2019). '
10 Dondero v. Lower Milford Twp., S F. 4%355 361-62 (3d Cir. 2021) (citing Lauren W. ex rel
" Jean W.v. DeFlaminis, 480 F.3d 259, 267 (3d Cir. 2007)).
1 Jd. (citing DeFlaminis, 480 F.3d at 267).
112 Poc. 95 9§ 28; Doc. 123 § 28; Doc. 96-5 at 1.
_ R 93




 withdrawn.'” The grievance was subsequently reinstated at Butler’s request and

- =m———pursued-through-all-stages of-administrative-reviews e

" Defendants argue that they are entitled to summary judgment as to the
grievance withdrawal claim.!’® Defendants assert that Plaintiffs cannot establish
retaliation with respect to-the withdrawal of the grievance and that Plaintiffs have

not brought any claims with respect to the underlying issue of whether Defendants -

tampered with the original commissary sheet.!!é Plaintiffs argue to the contrary

that there is sufficient evidence for the claim to go to trial.!!?
I agree with Defendants that Plaintiffs did not'réiise any claims with i'espect
to the alleged tampéring with B-utler’s commissary sheet. Count 8 of Plaintiffs’
complaint is clearly limited to the alleged forgery of a griévance withdrawal form
and does not allege tampering with a'co.mmissary. sheet.!’® As for the merits of the
grievance withdrawal claim, I find that Plaintiffs have not pfoduced sufficient
| -ex)idence_ of retaliatioﬁ for the claﬁm to gd to trial. Specifically, .there is no |
- evidence that Defenda.ntsv’ alleged act of Withdrawing Butler’s grievance was
sufficient to deter a pefson of ordinary firmness from exercising his constitutiqnal '

rights, as it is undisputed that immediately after the grievance was withdrawn

113 Doc. 95 9929-31; Doc. 123 77 29-31.
11 Doc. 95 9 31-32; Doc. 123 7 31-32.
115 Doc. 97 at 15-18.
116 Id
U7 Doc. 124 at 28-30.
18 See Doc. 1 at41-42.




Butler requested that it be reinstated, that his request was granted, and that he
subsequently pursued the grievance through all stages of administrative review.!*?
‘Accordmgly, I will grant summary judgment as to this claim.?

Turning to the retaliatory search clalm ralsed in Count 9 of the complamt
Defendants do not raise any summary judgment arguments as to the merits of this
claim.”! Instead, they assert that “[t]here is no Count IX claim in the -
cofnplaint.”llz.‘2 Defendants’ assertion appears to be based on the fact that the
| complaint was wriften with a typewrifer but that the heading “Count 9 Violation of
First and Eighth Amendmerit;’ was writtea in pen.!?3

I reject Defe_ndants’ contention that the complaint does not contain a Count -
9. The header for Count 9 is clearly legible and prominently displayed on page 42
of the complaint, and the complaint clearly sets out the factual allegations and legal

theories on which the count is based.’* T will not disregard the count because of

' the trivial inconsistency of the header being written in pen as opposed to being

typeWritten. Having reached this conclUsioﬁ, I am bound to deny the current

motion for summary judgment as to the retaliatory search claim because

119 Doc. 95 9 31-32; Doc. 123 {{ 31-32. :

120 Defendants also seek summary judgment to the extent that Plaintiff attempts to raise an access
to courts claim. Doc. 97 at 17-18. Plaintiffs concede that they did not intend to bring an access
to courts claim. Doc. 124 at 30. I will thus not address this issue any further.

121 See Doc. 124. :

12 Id at 3.

123 See Doc. 1 at42.
124 See id.




Defendants have not raised any summary judgment arguments with respect to the

125 -

e ¢l @i
Based on my review of the retaliatory search claim, however, it appears to

me that the complaint fails to state a retaliation claim upon which relief may be

granted because it does not allege a causal connection between Butler’s allegedly'

protected conduct and Defendants’ allegedly retaliatory actions.!?® Similarly, my
review of the record suggests that Plaintiffs do not have any evidence from which a
reasonable finder of fact could find a causal connection. Accordingly, I herelay
previde notice of my intention to consider granting summary judgment to
Defendants on this issue sua sponte.’*’ T will give Plaintiffs an opportunity to
come forward with all of the evi.dene’e they have in support of their retaliatory
search claim.?® A schedule for the submission of evidence will be imposed in the
Order accompanying this Memoranduﬁ Opinion.

E. Sltate Law Claims |

Defendants seek suramary judément as to Plaintiffs’ state law claims for

breach of contract and “breach of duty.”'? With respect to the contract claim,

. 1% See Doc. 97.

126 See Doc. 1 at 25-27,42.

127 See Fed. R. Civ. P. 56(f); Celotex, 477 U.S. at 326; Lee v. SzxthMthamBaptzsLChurch Of —roee
Pittsburgh, 903 F.3d 113, 118 (3d Cir. 2018); Gibson v. Mayor & Council of City of
Wilmington, 355 F.3d 215, 222-25 (3d Cir. 2004). :

128 See In re. SemCrude L.P., 864 F.3d 280, 296 (3d Cir. 2017); Anderson v. Wachovza Mortg

: . Corp., 621 F.3d 261, 280 (3d Cir. 2010).

129 Doc. 97 at 19.




Defendants argue that they are entitled to suﬁﬁnary judgxnent because the only

contract allegedly breached is the DOC Code of Ethics, which is not a contract.!*
Defendants also argue that even if the Code of Ethics were considered a contract,
Plaintiffs are not a party to it and any claim for breach of the contract would have

to be brought before the Pennsylvania Board of Claims and not this Court.!3!

Plaintiffs argue in response that by signing the Code of Ethics and agreeing to

abide by it, Defendants “entered themselves in to a ‘unilateral contract’ that
obligates them to abide by it.”!*? |
I will grant the motion for summary judgment with respect to the breach of

contract claim. Assuming, arguendo, that the Code o__f Ethics can qualify as a
coﬁfract under Pennsylvania law, there is still no evidence in the record indicating -
that Pléiﬁtiffs are parties to the contract. Plaintiffs do not directly address whether
they are pa1_'ties to the contract in théir brief, but their argument that the Code of
Ethics is a “unilateral contract” appears to bé’an argument that they do not need to
be parties to the contract to be able to enforce its provisions.!**

| Plaintiffs’ argument misconstrues the definition of a unilatéral contract. A .

“unilateral contract” is not a contract that binds only one party; it is a contract

130 Id

1Bl 14

132 Doc. 124 at 32.

- 133 See id. (arguing that Defendants “have entered themselves in to a ‘unilateral contract’ that
obligates them to abide by it . . . [s]o according to the contract that all defendants read and
signed, they do owe a duty to prisoners if the contract they signed says s0”).




formed by only one promise.!** Thus, a unilateral contract is formed “when one

e partyv:makesfa-pf@nﬁseﬂin exehangevﬁarwther@thervipartyés7aet~?orvperformanee.—’-’-135 —
The factual situation in this case plainly does not show the éxistence ofa unjlaterval'
contract. |
Accordingly, because there is no evidence in the record from which a
reasonable finder of fact could cbhclude that the Plaintiffs are parties to the Code
of Ethics? I Wili grant summary judgﬁ:lent to Defendants as to the bfeach of c_éntract
- claim. I’Will similaﬂy grant summary judgﬁ;ent to the extent that the complaint
attempts to raise a claim for “breach of duty.”’3¢ The c.o‘mplaint does ot state a
separate legal‘ theory on which the “breach of duty” claim‘ is based, so the ciaim
appears to éléo seek relief vo_n a breach of éon_trad theory. As noted abové, nothing
in the record indicates that Plaintiffs are parties to any relevant contract, so
summary judgment is appropriate with respect to the breach of duty claim.
| I will also grant summary judgment as to Plaintiffs’ “N e’gleét to Prevent
Deterrence‘ from Violation of Eighth Amendment” cl‘aiml, which De.fendailts.

characterize as a state law claim.!*” I have thoroughly addressed in this opinion

why summary judgment is warranted on Plaintiffs’ Eighth Amendment claims, and

134 Giant Eagle, Inc. v. C.LR., 822 F.3d 666, 673 (3d Cir. 2016).
135 Id

136 See Doc. 1 at 43.

37 See Doc. 1 at 36; Doc. 97 at 19.




summary judgment is likewise warranted as to this derivative Eighth Amendment
claim.

F. Personal Involveméht

Finally, a number _of Defendants seek summary judgment for Plaintiffs’

* failure to establish their personal involvement.!*® These arguments are now moot.
1 have already granted summary judgment with respect to every claim other than
Butler’s retaliatory cell search claim. Defendants Kaufﬁnan Reed, Emigh, and
. Eberling!¥ are the only Defendants named with respect to the retaliatory search
claim, and Defendants do not raise a persolaal involvement argument with respect
to those Defendarlts.14° Accordingly, I will not addressvthe issue of personal
involvement further.
V.- CONCLUSION -

| ‘For_ the foregding reaéons, Defendants’ motion for summary judgment will
be granted as to all claims other than the retaliatory cell search claim raised in
Count 9 of the complaint. Asa result} of this ruling, all Defendants other than
Kauffman, Reed, and Emigh will be granfced summary judgment, .and Plaintiff
Melvin vyill be terminated from the case. I will consider granting summary |
judgment as to the retaliatory-cell search claim sua sponte, and the parties will be

given an opportunity to respond on this issue.

~

1% Doc. 97 at 19-22.
139 Eberling was previously dismissed from this case. See Doc. 18 at 4.
140 See Doc. 1 at 42. '




An appropriate Order follows. .

BY THE COURT:

s/ Matthew W, Brann
Matthew W. Brann
- Chief United States District Judge




' IN THE UNITED STATES DISTRICT COURT
FOR THE MIDDLE DISTRICT OF PENNSYLVANIA

SHARIFF BUTLER and | No. 4:19-CV-02171
JEREMEY MELVIN, —
' : ' (Chief Judge Brann)
Plaintiffs,
KEVIN KAUFFMAN, et al,
| Defendants.
JuLy 27,2022

In accordance with the accompanying Memorandum Opinion, IT IS

HEREBY ORDERED that:

1. Defendants’ motion for summary judgment (Doc.‘ 94) is GRANTED

IN PART AND DENIED IN PART.

The motion for summary judgment is granfed with respect to all

claims other than the retaliatory cell search claim raised in Count 9 of
 the complaint. (See Doc. 1 at 42).

The Clerk of Court is direcfed to enter judgment in favor of _

Defendanté Walters? Harris, Sipple, Ewell, Green, Bilger, Price,

Wakefield, Ralston, and Stratton and dismiss those Defendants from

the case.




The Clerk of Court is directed to dismiss Plaintiff Melvin from this

This case shall proceedvonly 'as_ to Plaintiff Butler’s retaliatory cell
search claim against Defendants Kauffman, Reed, and Emigh.

The Couﬁ hereby announces its intention to consider granting
summary judgment to the remaining Defendants on the retaliatory cell
- séarch claim becau$§: it appears from the record before the Court that
the complaint fails {-o allege a causal connection between Plaintiff

. Butler’s allegedly protected conduct and Defén_dants’ allegedly
retaliatory actions and that there is no evidence from which a

reasonable finder of fact could find a causal connection.

Within thirty days of the date of this Order, Plaintiff Butler shall

produce to the Court all evidence that he has in support of his
retaliatory cell search claim..‘

Within fourteen days of the date of Plaintiff Butler’s submission,
Defendants may submit any additional evidence that» is relevant to the
retaliafory cell search claim.

The Court shall consider granting summary judgment én thé

retaliatofy cell search claim based on the evidence submitted by the

parties and the record that is already before the Court. If no additional




~ evidence is submitted, the Court shall conduct its analysis based

solely on the record that is presently before the Court.

BY THE COURT:

s/ Matthew W. Brann
Matthew W. Brann .
- Chief United States District Judge







IN THE UNITED STATES DISTRICT COURT
FOR THE MIDDLE DISTRICT OF PENNSYLVANIA

SHARIFF BUTLER and - - No. 4:19-CV-02171
JEREMEY MELVIN, o -

j (Chief Judge Brann)
- Plaintiffs,

v,

'KEVIN KAUFFMAN, et al.,

: Defendénts.
| MEMORANDUM OPINION
MARCH 22, 2023 |
In this pﬁsorier civil rights cése, pro se Plaintiffé Shariff Butle_r (“Butler;’)
and Jeremey Melvin (“Melvin”), who are incarcerated in the S‘Fate Correctional
Institution-Huntingdon (“SCI-Hﬁntingdon”), h}ave alleged vari(;us civil rights |
Violafions by SCI-Huntingdon ofﬁciéls. After over three 'yéaré of litigation and
numerous‘opiﬁions, and orders, the case-havs'be.en narrowed to a single remaining -
claim of retaliation by Butler against ‘Defend.ants. _Kauffman, Reéd, and Emigh. I
indicated an intention to sua sponte grant summary judgment to Defendants as to -
this ciaim and directed Butler to produce all evidence t?at he had in support of the
clélim. Upon review of the submitted evidénce_, and for the reasons that foliow, I

- will grant summary judgment on the remaining claim and close this case.




BACKGROUND
Plaintiffs initiated fhis case throﬁgh the filing of a complaint under 42 U.S.C.
§ 1983 on December 15, 2019,\Whic_:h the Court recei\)ed and docketed on
| YD‘ecember 20, 2019.1 The complaiht raises qivil_rights claims arising from (1) SCI-
'Huntingdon;s purported refusai to grant Plaintiffs ‘.single-ce‘fll status, (2) SCI- ) "
_ 'Hu_nti'ngdon’s alleged failure to mitigate fire safety risks, (3) SCI—Huhtingdon’s
: aﬂeged denial of recreation time ‘andvtime in thepris_onv yarld, (G)) SCI-Huntingdpn’s
“allegedly inadequate ventilation ,systerh, (5) alléged overcrowdin.g andA .
understafﬁﬁg in SCI-Huhtingdon, (6) _én allegéd infestaﬁon,of vermin in SCI-
Huntingdon, and (7) alleged‘retali'ation against Plaintiff Butler.? The comblaint '
raises claims for violation of the First‘ .and..Eigh-th Amendments as well as state law
f Clair.ns.for breabh of contract and “breach of duty.”

I dismissed the complaint in part o‘n,uSeptember 2,2020.* Specifically, I
dismissed all claims against Defendants Wetzel, Mocre, Smeal, Roberts,v
Kashmere, Bickell; WenéroWicz, Varner, Mdore,.Oliver, Thomas, Bfumbaugh, '

- Eberling, Harker, and Barr for Plaintiffs’ failure to allege their personal

involvement and dismissed Plaintiffs’ claims relaﬁng to Butler’s single—céll- status

as u‘n‘cimely.5 I otherwise allowed the complaint to proceed and ordered service of




process as to the remaining Defendants. Plaintiffs appealed my partial dis_mfssal |
order to the United States Court of Appeals for the Third Circuit.* The Third
'Circ_:uit dismissed the appeéi for lack of appellate jurisdiction on February 23,
2.021.7 Defendants then answered the corhplaint on May 7, 2021.%
Plaintiffs filed an amended complaint without leave of court or Defendants’
_' conseﬁt on August 2, 2021.° I. struck the amended complaint from the record for
Plaintiffs’ failure to comply with Federal Rule of Civil Procedure 15 on September
20, 2021.1° Defendants moved for surhmary judgment on January 20, 2022, after
the close of discovery.“ | |
| I grénted the motion for summary judgment as to all cl_aimsiand Defendants

- with the exception of Butler’s retaliatory cell search claim against Defendants

Kauffman, Reed, and Emigh on July 27, 2022."2 In doing so, I announced my

intention to consider granting summary judgment to the remaining Defendants as
to this claim because it appeared that the complaint failed to state a retaliatory cell
search claim upon which relief could be granted and because there did not appear

~ to be any evidence of a causal cormection between Butler’s allegedly protected '

Doc. 23. -

Doc. 31.

Doc. 38.

Doc. 42.

Doc. 64.

Doc. 94. o
Docs. 134-35.




conduct and Defendants’ allegedly retaliatory actions.!® I directed Butler to submit

all evidence that he had in support of his retaliatory cell search claim.* Butler

timély responded and submitted evidence to the Court on Aﬁgust 26,2022.15

Pvla,intiffs appealed rny summary judgme_nt ruling as to the other clainﬁs_ on
August 24, 202216 The Third Circuit dismissed the appeal for lack of appellate
jurisdiction on January 4,2023.17 In light of the dismissal of this appeal, I now
. turn to the 1ssue of whether summary judgment should be grantéd aé to the
remaining claim sua sponte. - The issue is ripe for review.
II. STANDARD OF REVIEW

Summary judgment is éppropriate where there is no genuine dispute as to
any material fact e;nd.the defendants are entitled to judgment as a matter of law.!®
“Facts that could alter the outcome are ‘material facts,” and disputes are ‘genuiné’
if evidence exi.sts_ froﬁl which a rational person could conclude that the position of
the person with ;the burden of proéf on the disputed issue is correct.”"

“The inquiry involved in a ruling on a motion for summary judgment or for

a directed verdict necessarily implicates the substantive evidentiary standard of

See Doc. 134 at 26; Doc. 135 at 2.
1d.
Doc. 141.
> Doc. 137.
. Doc. 151.
Fed. R. Civ. P. 56(a).
Clark v. Modern Grp. Ltd., 9 F.3d 321, 326 (3d C1r 1993) (first citing Anderson v. Lzberty
Lobby, Inc.,477 U.S. 242, 255 (1986); and then citing Celotex Corp. v. Catrett, 477 U.S. 317,
322 (1986)) _




proof that would apply at the trial on the merits.”?® “The mere existence of a

: ~ scintilla of evidence in support of the plaintiff’s position will be insufficient; there
" must ‘be evidence on which the jury éoﬁld feasoﬁably find for the plaintiff.?! “The
- judge’s inquiry, therefore unavoidably asks . . . ‘whether there is [evidence] upon
which a jury éan pfoper‘ly proceed to find a verdict for the party producing it, upon
whom the onus of probf 1s impovsed.”22 The evidentiary record at trial, by rule, will
typically never surpass that which was compiled during 1the, course of disco{/ery.
Parties opposing summary judgment “may not rest ﬁpon mere allegations,
but rather must ‘identify thqse facts of record which would contradict the facts
identified by the movant.”?? Méréoyer,“if a party fails to properly suppoﬁ an
| vasse'rt'ion‘ of fact or fails to properly address another party’s assertion of fact as
required by Rule 56(c), the court may . . considerlthe fact undisputed.”®* In
considering whether to grant summary judgment, “the court need consider only the
cited materials, but it may consider other materials in the record.””
Finally, “at the summary judgment stage the judge’s function is not himself
td weigh the evidence and determine the truth of the matter but to determine

whether there is a genuine issue for trial.””?® “There is no issue for trial unless there

Anderson, 477 U.S. at 252.

Id.

Id. (quoting Schuylkill & Dauphin Imp. Co. v. Munson, 81. U.S. 442, 447 (1871)).
Port Auth. of N.Y. & N.J. v. Affiliated FM Ins. Co., 311 F.3d 226, 233 (3d Cir. 2003).
Fed. R. Civ. P. 56(e)(2). '

Fed. R. Civ. P. 56(c)(3).

Anderson, 477 U.S. at 249.




is sufficient evidence favoring the nonmoving party 'fof a jury to return a verdict
for that party.”?’ “If the evidence ié merely colorable . .. or is not significantly
probative, summary judgment may be grantved.”‘28
L. MATERIAL FACTS |

Butler has been incarcerated in SCI-Hunting.don svince‘ 2003.% Ac'cordi_ng to
the allegations in Plaintiffs’ complaint, he was WaShiﬁg his clothes in ilis cell on
May 16,2019, when Defend_ants R_eed.and Emigh, who were both employed as

B correctional officers in the prisOn; approached him and announced that t_hey were

going to search the cell.** Reed and Emigh then allegedly entered the cell, tossed

Butler’s legal papers aroﬁnd, and confiscated several documents from the cell.3!
They also allegedly, searched Butler’s cellmate’s possessions .and'vconﬁscated a
bottle of prescription medication bA‘elonging to the cellmate.>? The complaint

valleges that £his search was not. random and was cdnductéd in retaliation for Butler .
ﬁlinggriev‘an’ces against prison officials.*? Buﬂer filed a grievahce about the
Séarch on June 6, 2019.3* He pursued the grievance tﬁrough all stages of the

DOC’s administrative review process, but was denied relief.>

Id. :
Id. at 249-50 (internal citations omitted). -
Doc. 95 9 3; Doc. 123 9 3.
Doc. 1 7 160-62.
1d §164.
Id § 165.
Id. 9 168.
-Doc. 10-3 at 26.
Id. at 26-37.




In response to my Order directing Butler to produce all evidence thef
| suppofted his ret_aliatery' cell search claim, Butler asseﬁs that his filing of a
grievanee establishes a causal eonnection beeaﬁse there was a close temporal
proximity between his filing of the grievance and Defendant Kauffman:denying the
. grievance.?6 B’u’tler also asserts that retaliation and causation are estebli_shed by
Defendants Emigh and Reed targeting his legal materials during ,the se‘arch.37 _
.Butler additionally,érgues fhat surveillance footage of the search would suppbor't his
claim and asks the Court to conduct an in eamérd review of the footage.’® Finally,
Butler -state_s it can be “inferred” that Kguffmah sent Emigh and Reed to conduct |
- the search based en the fact that Kauffman _derﬁed Butler’e gr‘ievance.”'
Iv. ANALYSiS |

Butler’s remaining retaliatory cell search ciaifn is brought under 42 U.S.C. §

1983, which provides in pertinent part:

Every person who, under color of any statute, ordinance, regulation,
custom, or usage, of any State or Territory or the District of Columbia,
subjects, or causes to be subjected, any citizen of the United States or
other person within the jurisdiction thereof to the deprivation of any
rights, privileges, or immunities secured by the Constitution and laws,
shall be liable to the party injured in an action at law, suit in equlty, or
other proper proceeding for redress

42 US.C. § 1983.

Doc. 141 at2.
Id. at 3-4.
Id. at 6-7.




“To establish a claim under 42 U.S.C. § 1983, [a plaintifﬂ must demonstrate
a violation of a right secured by the Constitution and the laws of the United States

| [and] that the alleged deprivatio'niwas committed by a person acting under color of

state law.” “The first step in evaluating a section 1983 claim is to ‘identify the

¢xact contours of the underlying right said to have been violéted’ and to determine
| ‘Whether-the plaintiff has éll’eged a deprivatic:)n of a constitutional right at all.””#
A plaintiff alleging retaliation _undef 42 U.S.C. § 1983 must establiéh that
(1) he engaged in constitutionally protected conduét; (2) the defendant tbok '
retaliatory action against the plaintiff thgt was sufficient fo det¢r a pérson of -
ofdinéry ﬁimhess from e#ercisin‘g hié constitutional rights; ahd (3) there was a |
causal conn.ection between the plaintiff’s p'rotécted conduct and the defehdént’s |
retaliatory action.*2 Caus;ation may be esfablished by showing either an unusuailly
suggestive te_:mporal proximity between the plaintiff’s protected conduct and the
‘defendant’s allegedly retaliatory action ora ﬁattern of antagonism coupied with
timing.** Causation may also be implied by “the record as a whole.”#
1 will grant Defendants sumrﬁafy judgment asvto the remaining retaliatory

cell search claim. Butler relies on the temporal proximity between him filing

Moore v. Tartler, 986 F.2d 682, 685 (3d Cir. 1993).

Nicini v. Morra, 212 F.3d 798, 806 (3d Cir. 2000) (quoting County ofSacramento . Lewzs

523 U.S. 833, 841 n.5 (1998)).

Javitz v. Cty. of Luzerne, 940 F.3d 858, 863 (3d Cir. 2019). ' ‘
Dondero v. Lower Milford Twp., 5 F.4th 355, 361-62 (3d Cir. 2021) (citing Lauren W. ex rel

Jean W. v. DeFlaminis, 480 F.3d 259, 267 (3d Cir. 2007))

Id. (citing DeFlaminis, 480 F.3d at 267)




grievances and Defendants Reed énd Eﬁligh searching his cell to.establish a causal
connection, but there is no allegation in thé compiaint nor evidenc¢ in.the' record
that Reed‘ and Emighipersonally knew ébout Butler’s grievances when they
‘condu'ct.ed the search. Plaintiffs cannot establish é causal connection between
protected conducted and allegedly retaliatory actions “without some evidence that
the individuals responsible for the adverse action knew of the plaintiff’s prbtected |

conduct at the time they acted.”® Temporal proximity alone “does not establish

that the adverse actor had knowledge of the protected conduct before acting.”®

Butlef’s unsupported speculation that it can be “inferred” that Kauffman directed
Reed and Emlgh to search his cell based on Kauffman denying Butler’s grievance*’
1S “mere speculation” that is not éﬁfﬁcient to survive summary judgment.*®

The retaliatory cell séarch claim also fails to the extent that it is based on a
freesfanding claim of kretaliatory action by Defendant Kauffman. The onlyl action
alleged by Katiffman is that he denied Butler’s grievance. “The denial of
grievaﬁces is not an adverse action for retaliation purposes.”®

Finally, I will deny Butler’s request for in camera review of surveillance

footage. Butler does not explairi how the footage could establish that Defendants

Daniels v. Sch. Dist. ofthla 776 F.3d 181, 196 (3d Cir. 2015).

Id. at 197.

See Doc. 141 at 9.

See Daniels, 776 F.3d at 197 (noting that “Daniels cannot justifiably rely on mere speculation
that these adverse actors learned of her complaints from other employees in the school district”
to establish that the adverse actors had knowledge of her protected activity).

‘Owens v. Coleman, 629 F. App’x 163, 167 (3d Cir. 2015) (internal quotation marks omltted)




Reed and Emigh had peréonal knowledge of his grievances,*® and based on

“Butler’s description of the footage, it does not appear to me that it could establish
such a fact. In camera review of the footage therefore wduld not alter the
conblusibn that Defendants are entitled to summafy judgment as to the retaliatory
cell search claim.

V. CONCLUSION

For the foregoing reasons, I will sua sponte grant summary judgment to

remaining Defendants Kauffman, Reed, and Emigh with respect to the sole
| remaining claim that those Defendants conducted a retaliatory search of Plaintiff
Butler’s cell.

An appropriate Order follows.

BY THE COURT:

s/ Matthew W. Brann |

Matthew W. Brann
Chief United States District Judge

30 See Doc. 141 at 6-7.




| IN THE UNITED STATES DISTRICT COURT
FOR THE MIDDLE DISTRICT OF PENNSYLVANIA

SHARIFF BUTLER and No. 4:19-CV-02171
JEREMEY MELVIN, .
(Chief Judge Brann)
Plaintiffs, |
- V.
KEVIN KAUFEMAN, et al,
: Defendants.
ORDER
'MARCH 22,2023
In accordance with the accompanying Memorandum Opinion, IT IS
HEREBY ORDERED that:
| 1. Summary judgment is GRANTED és to reﬁaining Defendants
Kauffman, Reed, and Emigh with respect to the sole :emaining claim
}that those Defendants conducted a retaliatory search of Plaintiff
Butler’ s cell.

The Clerk of Court is directed to enter judgment in favor of the

remaining Defendants and close this case.

BY THE COURT:

s/ Matthew W. Brann

Matthew W. Brann
Chief United States District Judge




AO 450 (Rev. 11/11) Judgment in a Civil Action

UNITED STATES DISTRICT COURT

for the
Middle District of Pennsylvania

Shariff Butler
Plaintiff .
v. ' ) Civil Action No. 4:1-CV-2171
Kauffman, et al
Defendant

JUDGMENT IN A CIVIL ACTION

The court has ordered that (check one):

O the plaintiff (name) , recover from the
defendant (name) . - ' the amount of

: doliars ($ ), which includes prejudgment
interest at the rate of ' %, plus post judgment interest at the rate of % per annum, along with costs.

'O the plaintiff recover nothing, the action be dlsrmssed on the merits, and the defendant mame) -
recover costs from the plaintiff (name)

Ii( other: Judgmentis entered in 'favor of Defendants Kauffman, Reed and Emigh.

This action was (check one):’

O tried by a jury with Judge : presiding, and the jury has
rendered a verdict. e '

O tried by Judge , L without a jury and the above decision
was reached. '

Q{ decided by Judge Matthew W. Brann

Summary Judgment.

Date: 03/22/2023 ' . CLERK OF COURT

Signature of Clerk or Deputy Clerk




time, however, the only motion that is currently pending before the Ceurt is
Defendants’ motion for summery judgment. By set)arate Order I have already

| granted Plaintiffs an extensmn of time to file a brlef in opposmon to the motion for
summary Judgment allowmg them untll May 4, 2022 to do so. It therefore does

not appear that a stay is necessary or warranted given that I ha_we already granted . |
P_laintiffs ample time to respond tolthe‘ metion for sumntary judgment. |
- Accordingly, I will deny the motion to stay. |

IV. CONCLUSION

For the foregding reasons, IT IS HEREBY ORDERED that:

1. Plaintiffs’ motion for extension of time (Doc. 111) is GRANTED.
- ,Ptaintiffs’ proposed teply brief'is deetned timely filed.
Plaintiffs’ motion to stay e.nd motions for reconsideration (Docs. 107,
108, 110) are DENIED.
| BY THE COURT:
| s/ Matthew W. @raﬁn

Matthew W. Brann
Chief United States District Judge _

| DEC 17 2024

| SRR GG
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IN THE UNITED STATES DISTRICT COURT
FOR THE MIDDLE DISTRICT OF PENNSYLVANIA

SHARIFF BUTLER and No. 4:19-CV-02171
JEREMY MELVIN, -

(Chief v Judge ‘Brarm)

" Plaintiffs,
V.
KEVIN KAUFFMAN, et al.,
| 'Defendants.
~ ORDER
MAY 5, 2023 - |
AND NOW, upon consideration of Plaintiffs’ motion for leave to excéed the
local page limit (Doc. 170), IT IS HEREBY ORDERED that:
: 1. - Plaintiffs’ motion for leave to éxceed the local page limit (Doc. 170)
| 1S GRANTED;
Plaintiffs’ brief (Doc. 169) ip support of their motion to alter or ,

amend judgment is accepted by the Court as properly filed.

BY THE COURT:

s/ Matt?i;ew W. Brann
Matthew W. Brann .
- Chief United States District Judge




"IN THE UNITED STATES DISTRICT COURT
- FOR THE MIDDLE DISTRICT OF PENNSYLVANIA

SHARIFF BUTLER and =~ No. 4:19-CV-02171

JEREMY MELVIN, | .
- - (Chief Judge Brann)
Plaintiffs, R

V.

KEVIN KAUFFMAN, et al., |

Defendants.
ORDER
- MAY5,2023 .
Before the Court are two motions to remove a seal filed by Plaintiffs. (Docs.
| 163; 167).. Plaintiffs represent that they reque.s_t'ed a copy of their Exhibit E filed in
conngction to their ;)rief 1n opposition to Defendants’ January 20, 2022 motion for
- sﬁmmary judgmeht and .tha.t upon reéeiving the copy they noticed .that pages 23,
25, and 27 of the exhibit were missing from the copy. (Id) The rélevant exhibit is
dobketed at Doc. 122—.1. Plaintiffsﬁ purportedly contacted the Clerk’s Office, at
which time aﬁ employee told them thaf the 'mi-séing péges were no longér in the
Court’s phyéical posses_éion and that the exhibit was sealed. (Docs. 163, 167).
o Pléintiffsrequest that the exhibit be unséélgd. (Id)
| This Court is unaware of any Order directing that the exhibit at issue be -

sealed, and the Court’s independent review of the electronic docket of this case




- indicates that the exhibit is not sealed. Ac‘cor'dingly, the Co‘ulrt will deny the
motions as moot to the extent they seek to unseal Doc. 122-1.

- The Court W1ll also deny Plaintiffs’ motions to the extent they seek to
| “remove any and._all current seals placed on the record in the above, captione'd
maﬁer.” (Doc: 163 at 2). Plaintiffs havé not identiﬁed any other documents that
are s.ealed,'nor have they identified Why there is good cause to lift the seals of those
" documents. Given the _Volﬁminous reco;d of this casé, the Court will not uﬁdertake
the burden of indépendenﬂy reviewing every document to determine whether it is
sealed and whethér there is gobd cause to lift the seal in accordance With Plaintiff’s

| request..

Thus, IT IS HEREBY ORDERED thét }Plai‘ntilffs’ motions to remove a seal

(Doc. 163, 167) are DENIED.,

'BY THE COURT:

| s/ Matthew W. Brann

Matthew W. Brann
- Chief United States District Judge




~ IN THE UNITED STATES DISTRICT COURT -
'FOR THE MIDDLE DISTRICT OF PENNSYLVANIA

 SHARIFF BUTLER and . No.4:19-CV-02171
JEREMEY MELVIN, | S
| o (Chief Judge Brann)
Plaintiffs, -
V.
KEVIN KAUFFMAN, ef al,

Def_endants..

MEMORANDUM OPINION

- MAY5,2023
In this prisoner civil rigﬁts case, pro se Plaintiffs Shanff Bu_fcler (*‘Butler”)
and Jeremey Melvin (“Melvin™), who are in(;,arcérafed in the State Correctional
I.nstitution—Huntingdon (“SCI—Huntingcion”), have alleged various civil rights' ,
~violations By SCI—Huntingdén officials. | All of Plaintiff’s claimé have been either
dismissed of terminated on summary judgment in Defendants.’ favor, with the most
recent judgment occurring on March 22, 2023,'When I sua sponte granted
Defendants summafy Judgment on fhe sole ;emaining retaliatory cell search claim. -
Presently before me 1s Plaintiffs’ motién to alter or amend judgment, which |
seeks to reopen this case based oﬁ a litany of érrors.p'urportedly made by the Court
over the last three and a halflyéars. I find that ﬁéne of Plaintiffs’ arguments to alter

or amend judgment have merit and I will deny the motion on that basis.




" I.  BACKGROUND

Plaintiffs initiated this case through the ﬁiing of a complaintn under 42 U.S..C.

§ 1983 on Decenfber 15, 2(_)i9, which vthe Court received and doc-keted on
'Df_:(icﬁnber 26, 2019.! The cgniplaint raises civil ﬁghts claims arising frbm (1) SCL-
Huntiﬂgdon’s purported refusal to grant Plaintiffs single-cell status, (2) SCI-
Huntingdon’s aileged failure to mitigate fire Séfety risks, (3) SCI-Huntingdon’s |
alleged cienial of recreation time and time in the prisén yard, (4) SCI-Huntingdon’s
- allegedly inadetiuate veﬁtilation system, (5) alleged ovérérowdihg and
ﬁnderstafﬁﬁgv‘in SCI;Huntiﬁgdon, (6) an alleg_ed infestation of vermin in SCI-
'Hu'ntingdon,v and (7) alleged retaliation against Plamntiff Butler.? The complaint
raises claims for violatjon of the First and Eightil Améndments as well as 's.ta_te law
claims for breach of contract and “breach of duty.;’é |

I dismissed the cémpiaint n ﬁart on »Se’ptember 2, 2020.4 Speciﬁcally, I
‘dis_mis,se‘d .al_l claims v"ag‘ainst D_efendants Wetzgl; Moore Smeal, Rbberts,- Kashmere,
- Bickell, Wgnerowiéz, Vamer, Moor¢, Oliver, Thomas, Brumbaugh, Ebcﬂing,
Harker, and Barr for Plaintiffs’ failure .f[O allege their persoﬁal involvement and

~ dismissed Plaintiffs’ claims relatiﬁg to Butler’s single-cell status as untimely.” I




othe_i‘wisé all_oWed the complaint fo proceed and drdercd service of process és to
. the remaining Defenvdants. Pla;intiffs appealed my partial dismissal order-to tﬁe
-~ United States Court of A-ppeél_s for th¢ Third Circuit.® The Third Circuit dismissed
- the appeal for lack of appellate jurisdiction oﬁ February 23, 2021.7 Defendants
 then answered the complaiﬁt on May 7, 2021.8 |
Plaintiffs filed an aménded cqmplainf Withou't‘ Jeave of-court.» or Defendants’
consent on Aﬁgust 2,2021 9 1 struck the améndéd éomplaint‘ from the record for
- Plaintiffs’ failure to comply with Fédereﬂ'R_ule of Civil Procedure 15 on September
| 20, 202110 ‘Defen‘dants moved for suminary judgﬁnent on January 20, 2022, after
| the close of discove;ry.“ o
I granted the motion fo.rb summafy judgment as to all claims and Defendants

with the exception of Butler’s retaliatory cell search claim against Defendants

Kauffman, Reed, and Emigh on July 27, 2022.12 In doing so, I announced my

“intention to consider granting summary judgment to the re.niaining Defendants as

. to this claim because it appeaired that the complaint failed to state a retaliatory cell

search claim upon which relief could be granted and because there did not appear

Doc. 23.

Doc. 31.

Doc. 38.
Doc. 42.

Doc. 64.

Doc. 94.

Docs. 134-35.




to be any evidence of a cauéal coﬁnecﬁon between Butler’s allegedly pr'ote.cted
conduct and Defendants’ ailegedly retaliatory actions.” I direéted Butler to submit
all evidence th'ét‘ he had in support of his refali.ato‘ry‘ cell search claim.'* Butler
timely responded and submitted evidence to the Court on August 26, 2022."* Upén
consideration of that evidence, I granted summary judgment to the Defendants on
the retaliatory cell search cléim oﬁ.March 22,2023.° The instant motion to alter
or'amend. judgmenf followed on .A'pril 21 2023.Y7
I STANDARD OF REVIEW

To propérly support a motion to glter or aﬁgnd a judgment, 'o_ften referred to
aé a motion _for recbnéideration, a party mﬁsf dem6nstrate “at least one of the
followiﬂg: (1) an intervening change in the controlling law; (2) the avéilability,of .

. new evidence that was not available when the court granted the motion; or (3) the

need to correct a clear error of law or fact or to prevent manifest injustice.”’® In

- reviewing for clear error, reconsideration is warranted only if the “[Clourt is left
with the definite and firm conviction that a mistake has been committed.”*® Thus,

to warrant reconsideration, the moving party “must show more than mere

See Doc. 134 at 26; Doc. 135 at 2.

1d. ‘

Doc. 141.

Docs. - . ‘ _

Doc. 168. o

In re Vehicle Carrier Servs. Antitrust Litig., 846 F.3d 71, 87 (3d Cir. 2017) (cleaned up).

Prusky v. ReliaStar Life Ins. Co., 532 F.3d 252, 258 (3d Cir..2008) (internal quotation marks

omitted). | . _ | '
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disagreement with the earlier ruling” and must show that the court “committed a

direct, obvious, or observable error, and one that is of at least some importance to

the larger proceedings.”?°

Motions for reconsideration “cannot be used to reargue issues that the court
has already cénsidered and disposed of. %! Addltlonally, a motlon for
reconsideration f‘may not bé used to present a new Iegal theory for the ﬁr§t t‘ime” ’
or “to raise new argume-nté that could have been made in support of the original -
ontion.”22
1. ANALYSIS

I will address Plaintiffs’. arguments for reconsideration seriatim. Plaintiffs’
first argument arises from three pages that are fnissing frqm one of their summary
judgment exhibits 2 The exhibit, the Pennsylvania Department of Corrections’ |

Code of Ethics for DOC employees, was cited by Plaintiffs as a “unilateral

contract” that gives rise to their state law breach of contract and “breach of duty”

In re Energy Future Holdings Corp., 904 F.3d 298, 312 (3d Cir. 2018) (cleaned up).
McSparren v. Pennsylvania, 289 F. Supp. 3d 616, 621 (M.D. Pa. 2018) (citing Blanchard v.
Gallick, No. 1:09-CV-01875, 2011 WL 1878226 at *1 (M.D. Pa. May 17, 2011)). :
MMG Ins. Co: v. Guiro, Inc., 432 F. Supp. 3d 471, 474 (MM.D. PA. 2020) (citing Vaidya Xerox
Corp., No. 97-CV-00547, 1997 WL 732464, *2 (ED. Pa. Nov. 25, 1997))

Doc. 169 at 7-10. The relevant exhibit is docketed at Doc. 122-1. It appears from the record
that the pages in question were not scanned into the Court’s electronic system after they were
received in the mail from Plaintiffs due to the Clerk’s Office employee who received the
documents erroneously failing to realize that the document was printed double sided. The
original copy of the document was not retained by the Court such that this scanning oversight
could be corrected.

5 : .




claims.?* I granted summary judgment to Defendants on both claims on July 27,
2022, noting that Plaintiffs’ argument misconstrued the definition of a unilateral
contract aﬁd appeared to vassert that they were entitled to enfbrcement of the |
contract e;ven if they were not parties to the contract.?’ I explained that confrary to
Plaintiffs’ argument a unilateral contract was not a contract that bound only one
party, but rather a contract formed by only one promise.?® Thus, I granted °
summary judgment on the breach of contract and breach of duty élaims because,
even assuniing qrguendo that the Code of Ethics was a contract; Pléintiffs had not
produced any evidence to show that they were parties to the contract.2’

Plaintiffs argue that reconsideration is warranted because the missing pages

of their exhibit indicate that DOC correctional officers are required to read, sign,

and comply with the Code of Ethics.?® This argument is without merit. A
requirement that correctional officers were required to read, sign, and comply with
‘the Code of Ethics at most indicates that correctional officers are parties to the |

Code of Ethics as a contract; it does not establish in any way that Plaintiffs were

parties to the contract.

See Doc. 124 at 32.
Doc. 134 at 27-28.
Id

Id. at 28.

Doc. 169 at 9. -




Plaintiffs’ second argument is that the missing pages of Doc. 122-1 also

support reconsideration of the Court’s Memorandum and Order granting summéfy
B judgmeﬁt to Defendant Kaufﬁnan on fhe retaliatory cell search claim.?® In the
relevant portion of the Memc;randum Opibion; 1 found that Kauffman was entitled
to summary judg‘ﬁﬁent because the ohly allegation agéinst Kéuffman_ was that he
denied Butlc;’s grievance about fhe allegedly retaliatory céll search, which was not
a sufﬁciently adverse a;.ction to support a retaliation claim.3° P-laiiltiffé argue that
the retaliatdry cell search claim against Kaufﬁnan 1s not based on his actions in
denying_Butler’s grievance, but rather Kau_ffmén’s refusal to review video
evidence from the incide:nt'.31 Plaintiffs argue that fhe missing pages of the Code of
Ethics would suﬁ;ort this clllaim Abecéuse it would show that Kauffman had an
affmative duty to review thé video evidence under the Code of Ethics.2
This argumeﬁt 1s without merif. Plaintiffs’ c_dmplaint makes no aﬂegation
‘that Kauffman refused to review video ex/;idence. To the conﬁary, the compléint
alleges that Kaufﬁaﬁn denied Butler’s grievance after “(allegedly) reviewing
| camera footage of the event.” The obtuse and indirect paientheticall usage of

“(allegedly)” was not sufficient to puf Defendants or the Court on notice that

Id at 10-12.

' Doc. 159 at9.
Doc. 169 at 11.
Id
See Doc. 1 9 283.




Plaintiffs were alleging that Kaufﬁilgh refused to réviéw video evidence.
ACcofdingly, beéaus'e Plaintiffs” second argument for reconsideration is based on a
?zlaim that §vas not properly pleaded in Plaintiffs’ complaint, I will deny the
argument.

Plamtiffs’ third argum_enf 1S that I did not have the authority to sua sponte
grant summary judgment to Defendants on the retaliatory cell search claim:3.4 This
argument is meritless. ]v)istric-t courts may granf summary judgment sua sponte as
long as they héve provided notice of the intention to do so and an opportunity to

~respond.* That is éxactly what I did 3¢
| Plaintiffs’ fourth argumenf is that I erred by citing the summafy judgment

standards enumerated in Anderson v. Liberty Lobby, Inc.,’” in granting summary

judgment 3® This afgument is completely frivolous. Anderson is binding Supreme _

Cqurt precedent, and as any first-year law student can attest, it is a foundational
precedent for understanding summary judgment proceedings under Federal Rule of »
'Civil Procedure 56.

Plaintiffs’ fifth afgument is that T érred in concluding that Plaintiffs’ yard,

recreation, ventilation, and vermin claims were untimely. In the relevant portion of

Doc. 169 at 15-16. :

See, e.g., Lee v. Sixth Mt. Zion Baptist Church of Pittsburgh, 903 F.3d 113, 118 (3d Cir. 2018).
See Doc. 134 at 26 (announcing intention to grant summary judgment sua sponte and directing
plaintiffs to respond to and submit relevant evidence); Doc. 135 at 2 (same).

477 U.S. 242 (1986).

Doc. 169 at 17-18.




v fny opinion, I found that the -claiﬁls were untimely because Plaintiffs wefe aware of
~ the condiﬁon§ giving rise to the claims éincé '2003 and 2007 but did not bring the
cl%lhns until 2019.% 1 acknowledgéd Plaintiffs’ reliané‘e on the continuing
violatiolr.ls_doct'rine,r but found this reliance..'mis'placed because the doctrine does not
apply. wheﬁ the fact.s giving rise to the claim have a degree of pe@anence

- triggering the plaintiffs’ duty to assert his rights or when the plaintiff is aware of
his inj'ury'_.at the timé it occhr_s, both conditions that I found We.re present in the
instant case.*? Plaiﬁtiffs argue, essentially, that these rules of law were ovérruled
by the stafement in Rahdall' v. City 0f Philad_elphia, that the continuing violations

doctrine applies “when a defendant’s _conduct is part of a continuing practice.”*!

This argument is also meritless. Randall does not contradict the cases I

. relied on—Wisniewski v. Fisher** and Montanez v. Sec’y Pa. Dep’t of Corrs.®® All
three cases define the continuing violations doctrine in an indistinguishable manner
and nothing in Randall indicates an intention to question or overrule Wisiewsnki or

Montanez.* Wisniewski and Montanez address exceptions to the doctrine that

Doc. 134 at 11-12.

Id at 12. ‘

919 F.3d 196, 198-99 (3d Cur. 2019) see also Doc. 169 at 20 (arguing that the court’s loglc
“can no longer stand” because it is “contradict{ed]” by Randall).

857 F.3d 152 (3d Cir. 2017).

773 F.3d 472 (3d Cir. 2014). :

See Randall, 919 F.3d at 198 (stating that the continuing violations doctrine “postpone[s] the

running of the statute of limitations . . . when a defendant’s conduct is part of a continuing

practice”); Wisniewski, 857 F.3d at 158 (noting plaintiff’s argument that the continuing

violations doctrine rendered his claims timely because “he suffered a continuing wrong™);

-Montanez, 773 F.3d at 481 (noting that under the continuing violations doctrine, “an action is

9




were not at issue in Randall® The fact that Randall did not discuss those

exceptions does not imply that it overruled the other cases; it simply indicates that

the exceptions were not at issue. -

Moreover, even if Randall did contradict Wisniewski and Montanez, it

~.cannot overrule those cases because all _three were decided by panels of the Third

Circuit-. A panel of the Third Circuit cannot overrule the decision of an eaﬂier
panel of the Third Circuit; the earlier décision can only be overruled By the
| Supfeme. Court or by the Third Circuit sitting en banc.*

Plaintiffs’ sixth argumenf 1s that I erred in ﬁndiﬁg that Plaintiff Melvin
lacked standing to pursue his single ‘cbell cléim because I relied on Transunion LLC
v. Ramirez*" for a general stateﬁlent on the law governing standing.*® Plaintiffs
assert that the standard cited from Trénsunion 1s “not found and/or not located ét
the case citiné spéciﬁed’; and argue-that the Court therefore comnﬁtted a clear error

‘of law by citing Transunion.*®

_t1me1y S0 1ong as the last act ev1dencmg the contmumg p1act1ce falls within the limitations -
period”).
See Wisniewski, 857 F.3d at 158 (noting that doctrine did not apply because the defendants’
actions “had a degree of permanence” that should have triggered plaintiff’s awareness of duty
to assert his rights (quoting Cowell v. Palmer Twp., 263 F.3d 286, 292 (3d Cir. 2001))); -
Montanez, 773 F.3d at 481 (“[TThe continuing violation doctrine does not apply when the
plaintiff ‘is aware of the injury at the time it occurred.”” (quoting Morganroth & Morganroth
- v. Norris, McLaughlin &Marcus, P.C., 331 F.3d 406, 417 1.6 (3d Cir. 2003))).
See Third Circuit Internal Operating Plocedme 9.1; Parejav. Att’y Gen. of U.S., 615 F.3d 180,
190 (3d Cir. 2010).
594U.S. _ ,141 8. Ct.-2190 (2021)
See Doc. 169 at 21.
Id.




- This argument is frivolous. The Court’s citation to Transunion in the July
_ 27,.2022 Memorandum Opinion contained a minor typographical error; the rule of
law cited from Transunion appears on page 2203 in the Supreme Court Reporter

pagination rather than page 2204 as cited by the Court.%® Plaintiffs are aware that

the rule of law I cited appears on page 2203—they cite pége 2203 of Transunion

for the very same proposition on the very next page of their brief—b}lt they
nevertheless devote four pages of their brief to argue that I somehow misapplied
Transunion by citing page 2204 of t'he'opinion rather than page 2203. Iwill not
disturb a judgment issued nearly a year ago based on a minor typographical error.

Plaintiffs’ seventh argument is that Melvin did have standing to pursue his
single cell claim based on principles enumerated in Transunion.5! This argument
coqld have been raised prior to my original ruling and I will aécordingly not
considér i;c here 2

Pléintiffs’ eighth argument 1s that I erred in granting summary jildgment.on '
their fire safety claim based on a ﬁnding that Plaintiffs failed to present any

evidence that the alléged fire safety hazards created asubstantial risk of serious

See Doc. 134 at 14 1.71; Transunion, 141 S. Ct. at 2203 (“To establish . . . .standing, a plamtiff
must show (i) that he suffered an injury in fact that is concrete, particularized, and actual or
imminent; (i) that the injury was likely caused by the defendant; and (m) that the injury would
likely be redressed by judicial relief.”).
Doc. 169 at 22-24.
See MMG Ins. Co., 432 F. Supp. 3d at 474 (“A motion for reconsideration may not be used to
present a new legal theory for the first time.”).
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harm.>® Plaintiffs argue that I abused my discretion by failing to cite any legal

authorities in the paragraph in which I reached this conclusion.

,
.

This argument is frivolous. It is hornbook law that a plaintiff opposing a

motion for summary judgment must produce evidence in support of his claifns and
cannot rely simply on allegations to defeat the motion.” Plaintiffs’ editorial
opinions as to how frequently I shéuld cite this law in nﬁy summary judgment
rulings 1s not sufficient to grant reconsideration..

Plaintiffs’ ninth argumeﬁt takes issue with my statement regarding the
district court ﬁnd circuit court opinions in Tillery v. Owens.*® In the relevant
portion of the opinion, I stated the following:

Instead of offering expert testimony or other evidence as to what fire
safety measures SCI-Huntingdon should implement, Plamtiffs appear
to rely entirely on the findings of fact by the district court and affirmed
by the circuit court in Tillery v. Owens, where the court found that
numerous fire safety hazards violated the Eighth Amendment. That -
case, however, concerned the conditions of confinement in the State
Correctional Institution-Pittsburgh (“SCI-Pittsburgh”) in the late 1980s
and early 1990s, and the court relied heavily on the testimony of an
expert witness in reaching its factual conclusions. Findings of fact from
a different case concerning the conditions of confinement in a different
prison decades before the facts of this case cannot simply be
transplanted to the present case, and nothing in the Western District or -
Third Circuit’s opinions 1n Tillery create per se rules of
constitutionality that must be followed in this case. Accordingly,
because Plaintiffs have offered no evidence of a substantial risk of

‘Doc. 169 at 24.
Id.
See, e.g., Anderson, 477 U.S. at 248-49.

See Tillery v. Owens, 719 F. Supp. 1256 (W.D. Pa. Aug 15, 1989); Tillery v. Owens, 907 F.2d
418 (3d Cir. 1990).

12




senous harm, 1 will grant the motion for summary judgment with
respect to the fire safety claim.>’

Plaintiffs argue that this passage implies fhat no litigants may ever cite case
law.in snpport of their position.>® They additionally argue they were not required
to produce expert testimony at the summary judgment stage.> There is no merit to
these arglnnents. The-purpe'se of citing cése law 1s to provide controlling rules of
law to the court or to persuade ’Fhe court by drawing attention to fectually
analogous ea.ses; case law cannot be used to estai)lish facts. My ruling simply
stated that the existence of facts in Tillery did not-establish (or even imply) thnt the

same facts existed in the present case. Tillery could support Plaintiffs’ position as

a factually analogous case if they had introduced any factual support for their

claim, but it cannot be imported to establish the facts in the first place.

As for Plaintiffs’ argument regarding expert testimony, they are correct that
they are not required te p,roduce.expert‘ testimony at the snfnmary judginen"c stage,
but they still must produce some kind of evidence in support of their claim.®® My |
reference to expert testimony was simply an example to indicate Plamtiffs’ lack of

evidence in support of their claim ®

Doc. 134 at 16-17.
Doc. 169 at 25.
Id
See Anderson, 477 U.S. at 248-49.
See Doc. 134 at 16 (“Instead of offering expert testimony or other evidence as to what fire
safety measures SCI-Huntingdon should implement Plaintiffs appear to rely entirely on the
findings of fact by the district court and affirmed by the circuit court in Tillery v. Owens .
(empha51s added)).
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-Plaintiffs could have defeated sﬁmmary judgment by producing éxpg:rt
testimony or soine other kind of evidence to support their claim, but they_did not
do so. Reconsideration is accordingly not warranted.

~* Plaintiffs’ tent};. and eleventh arguments state that I erred in granting
- summary jﬁdgment on their overcrowding and retaliation claims because contrary
to my opinion, the evidence theﬁ( cited is sufficient to defeat summér'y j-udgment.62
I already considered this evidence and concluded that it was not sufficient to defeat
summary judgmeht; I Will not reconsider the evidence here.

Plaintiffs’ twé_lft’h argument 1s that I erred 1n my definition of a unilateral
contract with respect to hPlaihtiffs»’ breaéﬁ of contract and.breach of duty qlaims.“
This argument 1s immaterial because, as I hoted above and in my original opinion,
Plamtiffs have not produced any evidence to show ﬁat they were pﬁrties to the.
‘ciontra'ct even assuming that a un_ilatefal éontract ex,isted.}

Plaintiffs’ thirteenth argument is that I. erred in dismissing Butler’s single
cell cléim as untimely.® Plaintiffs argue that the claim is tiinely because the

limitations period was tolled while Butler pursued administrative rcmedies.éﬁ\

Plamtiffs accordingly argue they had two years from the date Butler conipleted the

See Doc. 169 at 26-30.

See McSparren, 289 F. Supp. 3d at 621 (noting that motions for reconsideration “cannot be
used to reargue issues that the cowt has already considered and disposed of.”).

Doc. 169 at 30-31. o

Doc. 169 at 31-32.

Id. at 32.




A

administrative remedy procese—December 19, 2017—o file the claim.®” Thus,

Palaintiffs' argue, the 'claim is timely because it was filed on December 15, 2019, the
- date they submitted their original complaint to prison officials for mailing .
Plaintiffs are correct that the two-year limjtatiens period for the filing of a
§ 1983 aetien is toHed while p]aintiffs attempt to exhaust administrative
remedies.® But Plaintiffs’ argument misconstrues the effect of tolling a limitations
period: tolling 5 limjtaiionS period simply pauses it or holds it in abeyance; it does
flot restart the limitations period from zéro.” Plaintiffs ’. complaint indicates that
Butler was aware of the facts giviﬁg rise to his single cell elaim ne later than
August 6, 2017, but did nof[ ﬁle a grieyvalnce related to those facts until September |
120, 2017.7% Thus, 45 deys 'had already elapsed towards the end of the limitations |
~ period at the time Butler filed his grievance, meaning his complaint needed rto be
filed within 320 days of December 19, 2017, or no later than November 4,2019, to

be considered timely.

d
. See id. Plaintiffs state the complaint was ﬁled on December 13, 2019, but the complamt
indicates it was filed December 15, 2019. See Doc. 1 at 48.
See Pearson v. Sec’y Dept. of Corrs., 775 F.3d 598, 603 (3d Cir. 2015).
Cf. Artisv. District of Columbia, 583 U.S. _, 138 S.Ct. 594, 601 (2018) (“Ordinarily, ‘tolled,’
‘in the context of a time prescription like § 1367(d), means that the limitations period is
suspended (stops running) while the claim is sub judice elsewhere, then starts running again
when the tolling period ends, picking up where it left off.”?); Lozano v. Montoya Alvarez, 572
US. 1, 10 (2014) (noting that equltable tolling doctrine “pauses the running of” a statute of
11m1tat10ns) '
See Doc. 1 q'35.
See id. 107.




The claim is therefore untimely because Plaintiffs’ complaint was not filed
uhtil December 15, 2019. I will not reconsider my dismissal of the singlé cell

claim as untimely.

Plaintiffs’ fourteenth and final argument is that I erred by denying leave to

amend in two orders issued in 2021.7 In the first order, issued September 20,
2021, 1 deeﬁed Plantiffs’ request for leave to aménd their complaint Withdrawn -
for failure“t»o file a supporting brief as re‘quiied by Local Rule 7.5.7* In the second |
order, issued November 19, 2021, I denied Plaintiffs’ motion for extension of time |
to file a brief in support of the fnotion‘, ﬁndihg that Plaintiffs failed to establish
good cause fof the requested relief.” I aclﬂlqwlédged Plaintiffs’ argument that the
'cc‘)nditions of their confinement caused by the COVID-19 pandemic constituted
excusable neglect for the initial failure to file a supporting brief, but rejected the
argument, noting that Plaintiffs did not seek an extension of time until
- approximately one month after I deemed the moﬁon withdrawn and that they ﬁled
g threé other motions in the interim.”® “COVID-19,”1 réasoﬁed, “cannotlexplai‘n
[Plamntiffs’] lack of urgency given the fact that Plaihtiffs were able to file three

other motions in the interim.””” Thus, because Plaintiffs had not acted with

3 Doc. 169 at 32-33.
- ™ Doc. 64 at 1-2.

> Doc. 82 at 2-3.

% Id at3.

77 Id.




sufficient diligence, I found that they faﬂed to establish good caﬁse for the
reqﬁested e_xtensio'n.78
Plaintiffs now argue that I gave shoft shrift to their COVID-19 argument and
that COVID-19 did in fact establish good cause fér the requested extension.”.
Plaintiffs could have provi‘ded this more complete argument before my original
* ruling, but did not do so. I will deny reconsideration on that basis.2°

IV. CONCLUSION

For the foregoing reaéons, I will deny Plaintiffs’ motion to alter or amend

Jjudgment.

An appropriate Order follows. -

BY THE COURT:

s/ Matthew W. Brann
Matthew W. Brann
Chief United States District Judge

78 Id

" Id. at 32-33. _

8 See MMG Ins. Co., 432 F. Supp. 3d at 474
, w17




UNITED STATES COURT OF APPEALS
FOR THE THIRD CIRCUIT '
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SHARIFF BUTLER; JEREMEY MELVIN,
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v.

JOHN E. WETZEL, Secretary of the Department of Corrections;

SHIRLEY MOORE SMEAL, Executive Deputy of the Department of Corrections;
MELISSA ROBERTS, Former DOC Policy Coordinator; DIANE KASHMERE, Current
DOC Policy Coordinator; TABB BICKELL, Executive Deputy Secretary for Institutional

Operations; MICHAEL WENEROWICZ, Regional Deputy Secretary;

DORINA VARNER, Chief Grievance Coordinator; KERI MOORE, Assistant Chief

Grievance Coordinator; KEVIN KAUFFMAN, Superintendent at SCI-Huntingdon;

LONNIE OLIVER, Former Deputy Superintendent for Facilities Management at SCI-
Huntingdon; JOHN THOMAS, Former Deputy Superintendent for Centralized Services
at SCI-Huntingdon; BYRON BRUMBAUGH, Current Deputy Superintendent for
Facilities Management at SCI-Huntingdon; WILLIAM S. WALTERS; BRIAN HARRIS,
Captain/Shift Commander at SCI-Huntingdon; MANDY SIPPLE, Former Major of Unit
Management at SCI-Huntington; ANTHONY E. EBERLING, Security Lt. at SCI-
Huntingdon; BRUCE EWELL, Facility Maintenance Manger III at SCI-Huntington;
CONSTANCE GREEN, Superintendent's Assistant/Grievance Coordinator at SCI-
Huntingdon; ROBERT BILGER, Safety Manger at SCI-Huntingdon,
- PAULA PRICE, Health Care Coordinator at SCI-Huntington; MICHELLE HARKER,
Nurse Supervisor at SCI-Huntingdon; ANDREA WAKEFIELD, Records Supervisor at
: SCI-Huntingdon; GEORGE RALSTON, Unit Manager at SCI-Huntingdon;
ALLEN STRATTON, Unit Counselor at SCI-Huntingdon; JOHN BARR, Correctional
Officer at SCI-Huntingdon; J. REED, Correctional Officer at SCI-Huntingdon;
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(D.C. Civil No. 4:19-cv-02171)

SUR PETITION FOR REHEARING




Present: CHAGARES, Chief Judge, J ORDAN, HARDIMAN, SHWARTZ, KRAUSE,
RESTREPO, BIBAS, PORTER, MATEY, PHIPPS, FREEMAN, MONTGOMERY -
REEVES and CHUNG, Circuit Judges -

The petition for rehearing filed by appellants in the above-entitled case having

been submitted to the judges who participated in the decision of this Court and to all the
other available circuit judges of the éircuit in regular active service, and no judge who
concurred in the decision having asked fof rehearing, and a majority of the judges of the
circuit in ;regular service not havihg vqtcd for rehearing, the petition for rehearing by the
the Court en banc, is denied.

BY THE COURT,

s/ David J. Porter

Circuit Judge
Date: May 14, 2024
Tmm/cc: Shariff Butler
Jeremey Melvin
Sean A. Kirkpatrick, Esq.
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