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COMMONWEALTH OF MASSACHUSETTS
APPEALS COURT
22-P-727
MARGALY PHILIPPE
vs.

WELLS FARGO BANK, N.A., trustee.!

MEMORANDUM AND ORDER PURSUANT TO RULE 23.0

This appeal is the most recent chapter in an ongoing effort
by the plaintiff, Margaly Philippe, to retain her former home
after a Housing Court judgment entered awarding possession of
the home to the defendant, a foreclosing bank. The Housing

Court judgment was affirmed on appeal, see Wells Fargo Bank,

N.A. v. Philippe, 98 Mass. App. Ct. 1117 (2020) (Philippe I).

Further appellate review was denied. See Wells Fargo Bank, N.A.

v. Philippe, 486 Mass. 1113 (2021). An execution on the
judgment issued, and Philippe's requests for relief from that
execution were denied in the Housing Court.

Philippe then filed a "petition” ip the Superior Court

seeking relief from the Housing Court judgment, in equity and

I For Option One Mortgage Loan Trust 2007-FXDI1.
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pursuant to Mass. R. Civ. P. 60 (b) (4), 365 Mass. 828 (1974).
On October 25, 2021, a judge of the Superior Court denied
Philippe's petition by entering an order on the docket, and on
November 16, 2021, also by docket order, the judge allowed a
motion by the bank to close the case. Later, in a written
memorandum, the judge allowed the bank's motions to strike a
return of service of the petition and permanently close the
case. On April 21, 2022, a judgment of dismissal entered
pursuant to Mass. R. Civ. P. 54, as amended, 382 Mass. 829
(1981), and Mass. R. Civ. P. 58, as amended, 371 Mass. 908
(1977). The Jjudge cited two reasons: (1) failure of service of
the petition, and (2) the Housing Court judgment could not be
collaterally attacked in the Superior Court.

Within ten days, Philippe filed a motion for relief from

the judgment citing Mass. R. Civ. P. 60 (b) (1) (rule 60 [bl]

motion), in which she argued that the judge made a mistake when
he. struck the return of service. The rule 60 (b) motion was

denied on June 30, 2022, and Philippe appealed.?

2 In addition to the April 21, 2022 judgment of dismissal and
June 30, 2022 order denying the rule 60 (b) motion, Philippe’s
renewed and combined notice of appeal identified the orders
dated October 25 and November 16, 2021, but those were not
"Judgments™ within the meaning of our procedural rules and are
not separately appealable. See Jones v. Boykan, 74 Mass. App.
Ct. 213, 218 & n.9 (2009).
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In the appeal, Philippe requested a stay éf levy on the
Housing Court execution pursuant to Mass. R. A. P. 6 (a), as
appearing in 481 Mass. 1608 (2019). On September 22, 2022,
Philippe's request was denied by a single justice of this court.
Philippe again appealed, and her appeals were consolidated for
our consideration.

We have carefully considered Philippe's submissions, the
April 21, 2022 judgment of dismissal, the June 30, 2022 order
denying the rule 60 (b) motion, and the September 22, 2022
single justice order denying the motion to stay. We affirm.

Discussion. Philippe filed her Superior Court petition on
October 8, 2021. According to a return of service filed in
February 2022, the bank's designated agent was served with a
summons and copy of the petition on November 29, 2021. This was
after the judge denied the petition (on October 25, 2021) and

allowed the bank's motion to close the case (on November 16,

2021), but within the ninety-day window for serving a summons

and complaint. See Mass. R. Civ. P. 4 (j), as appearing in 402
Mass. 1401 (1988). The bank maintained that the petition was
not a "complaint"_within the meaning of Mass. R. Civ. P. 4, as
amended, 402 Mass. 1401 (1988) (rule 4), therefore, the return
of service was a nullity and should be struck. The judge agreed

that "this Court never accepted the Petition," and he struck the
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return both for that reason and_because the "summons is not
accompanied by any complaint as required by [rule] 4."

The challenge for Philippe here, as the Superior Court
judge explained, is that she "cannot prevail in her quest to
collaterally attack the final judgment of the Housing Court.”
Because the Housing Court judgment cannot be undone by the
Superior Court or by us for reasons we will explain, we need not
decide whether the judge mistakenly focused on the title of

Philippe's pleading rather than its substance as she contends.

Nor must we determine whether her service sufficed under rule 4

even though a return was not filed until February 2022. See

Mass. R. Civ. P.. 4 (f), 365 Mass. 733 (1974) ("Failure to make
proof of service does not affect the validity of the service").

"It is well established as a general matter that denial of
a motion under rule 60 (b) will be set aside only on a clear

showing of an abuse of discretion.” Wang v. Niakaros, 67 Mass.

App. Ct. 166, 169 (2006). Applying thaﬁ standard, we conclude
that the judge properly rejected Philippe's contentions that
title challenges are outside the jurisdiction of the Housing
Court in a summary process proceeding and that only the Superior
Court has Jjurisdiction over equal protection claims under G. L.
c. 93, §§ 102 (b), 103 (b).

Both title challenges in a summary process action --

including those based on predatory lending and discrimination --
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and "housingnproblems” that give rise to an equal rights
violation fall squarely within the-jurisdiction of the Housing
Court. G. L. c¢. 185C, § 3. See G. L. c. 151B, § 9; G. L.

c. 183C, § 18 (a)-(b). See also Bank of Am., N.A. v. Rosa, 466

Mass. 613, 625-626 (2013) (Housing Court has jurisdiction in
summary process proceeding to consider all equitable challenges
to title, including those that previously had to be raised by
independent Superior Court action). Philippe raised claims for
both predatory lending and discrimination before the Housing
Court judge. The Housing Court judge rejected the claims

because Philippe "was unable to articulate how her mortgage loan

fell within any of the four indices of predation" and she

admitted she could not affoxrd her modified loan. After
reviewing the evidence and arguments afresh, a panel of this
court concluded that the Housing Court judge was correct.
Philippe I. Philippe then sought further review of those
decisions and it was denied.

Philippe's new action in the Superior Court (the one
currently before us) was between the same parties, arose out of
the same foreclosure, and asserted the same claims as those
raised in the Housing Court (along with new claims that could or
should have been raised before).r The Superior Court judge

correctly decided that Philippe's new action was barred by claim

preclusion. That doctrine "makes a valid, final judgment
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conclusive on the parties and their privies, and prevents
relitigation of all matters that were or could have been
adjudicated in the action," "based on the idea that the party to
be precluded has had the incentive and opportunity to litigate
the matter fully in the first lawsuit" (citations omitted).

Laramie v. Philip Morris USA Inc., 488 Mass. 399, 405 (2021).

In Philippe I, Philippe had every opportunity and incentive
to pursue all claims that would have called into guestion the
bank's title and therefore its right to possession, including
claims for equal rights violations and those based on the ruling

in Adjartey v. Central Div. of the Hous. Court Dep't, 481 Mass.

830 (2019). She did not pursue those claims. Considerations of
fairness and the requirements of efficient judicial
administration dictate that she not be given a second bite at
the apple. Laramie, 488Mass. at 405.

For all these reasons, the single justice correctly
discerned that Philippe "failed to demonstrate any likelihood of
success on the merits that would result in the reversal of the
Housing Court's judgment for possession." Denial of the
requested stay was not an abuse of discretion. Cartledge wv.
Evans, 67 Mass. App. Ct. 577{ 578 (2006) . This is especially
true where the appeal was from a judgment of the Superior Court,

while the execution Philippe asked the single justice to stay

was issued by the Housing Court. Litigants cannot avoid the
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binding effect of a valid and final Jjudgment rendered by a court
of competent jurisdiction "by seeking an alternative remedy or
by raising the claim from a different posture or in a different

procedural form." Wright Mach. Corp. v. Seaman-Andwall Corp.,

364 Mass. 683, 688 (1974).3

April 21, 2022 judgment of
dismissal affirmed.

June 30, 2022 order denying
rule 60 (b) motion
affirmed.

September 22, 2022 single
justice order affirmed.

By the Court (Meade,
Hershfang & D'Angelo, JJ.%),

Assistant Clerk

Entered: January 3, 2024.

3 Other contentions by Philippe have not been overlooked; we find
nothing in them that requires discussion. Department of Revenue
v. Ryan R., 62 Mass. App. Ct. 380, 389 (2004). Philippe's
motion to schedule oral argument is denied.

4 The panelists are listed in order of seniority.
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Commonwealth of Massachusetts

Appeals Court for the Commonwealth
At Boston
In the case no. 22-P-481

JPMORGAN CHASE BANK, N.A.

vSs.

SHANE D'ANDREA & others.

Pending in the Central Division of the Housing Court
Ordered, that the following entry be made on the docket:

Orders entered January 26,
2022, dismissing
plaintiff's amended
complaint with prejudice,
and dismissing defendants'
counterclaims without
prejudice, affirmed.

Order denying defendant
Elizabeth D'Andrea's motion
for reconsideration
affirmed.

By the Court,

P Z «gwmwmgg,www B—
ngmggmmb ;ﬁT o fatdoteron. 1 Clerk
ép%te November 28, 2023.
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COMMONWEALTH OF MASSACHUSETTS
APPEALS COURT
22-p-481
JPMORGAN CHASE.BANK, N.A.
vS.

SHANE D'ANDREA & others.!

MEMORANDUM AND CRDER PURSUANT TO RULE 23.0

Defendant Elizabeth D'Andrea appeals from orders of a
Housing Court judge dismissing both the summary process amended
complaint of the plaintiff, JP Morgan Chase Bank, N.A. (the
bank), and the defendants' counterclaims without prejudice. On
appeal, Elizabeth claims, among other thipgs, that the judge
erred in dismissing the countgrclaims.z Finding no error, we
affirm.

In 2008, Dorothy Menzone, Elizabeth's mother, purchased a
home at 33 Highland Street in Webster, Massachusetts (the
property) by taking out a loan. In 2012, Menzone refinanced the
loan, executing a note in fgvor.of Intercontinental Capital
1 Elizabeth D'Andrea, Jennitfer Wilson, and Dennis Brown.

2 Because defendants Shane D'Andrea and Elizabeth D'Andrea share

the same last name, we will refer to them by their first names
to avoid confusion.
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Group, Inc. The loan was secured by a mortgage encumbering the
property.® After her death on March 15, 2013, no further
mortgage payments were made. On January 14, 2020, the bank
purchased the property from itself at a foreclosure auction
after purportedly sending the required foreclosure notices and
publishing notice of the foreclosurelsale.

The bank then commenced a summary process action on
February 17, 2020, against Shane only, Menzone's great-grandson.
On December 8, 2021, while the summary process action was
pending, the bank sold the property to a third party. On
December 10, 2021, two days af%ér tﬂe sale of the property, the
bank, with leave of court, served the other occupants of the
property in this action with an amended summary Process SuUmmons
and complaint.? Elizabeth filed an answer to the amended
complaint and counterclaims on.Deéember 31, 2021, and the other
newly-added defendants filed their answe; andvcounterclaims on
January 3, 2022. On January 13, 2022,.the bank moved to
voluntarily dismiss the SUMMary process action and to dismiss

all counterclaims, as it nc longer held title to the property.

A judge held a hearing attended by Elizabeth and then dismissed

the bank's claim for possession and all counterclaims without

3 The mortgage was later acquired by the bank.
4 The amended complaint added Elizabeth; Jennifer Wilson, Shane's
mother; and Dennis Brown, another occupant of the property.
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prejudice because it lacked subject matter jurisdiction.
Elizabeth appeals from the orders.?

Discussion. "We review the allowance of a motion to
dismiss de novo, accepting as true all factual allegations in
the complaint and favorable inferences drawn therefrom."

Lipsitt v. Plaud, 466 Mass. 240, 241 (2013), citing Curtis v.

Herb Chambers I-935, Inc., 458 Mass. 674, 676 (2011).

In her appeal, Elizabeth offer several reasons why the
Housing Court Jjudge erred, each of which can only be addressed
if the Housing Court had jurisdiction over the bank's claim and

the defendants® counterclaims. See Commonwealth v. Doughty, 4891

Mass. 788, 805 (2023) ("$ubject @attgr jurisdiction concerns the
power of the ccurt to entertain a particular category of case").
Accordingly, we begin cur analysis with the issue of whether the
Housing Courf judge erred in dismissing either the bank's claim
for possession or the defendants' counterclaims.

1. Dismissal of summary process action. The Housing Court

is a court of limited Jjurisdictiori. LeBlanc v. Sherwin Williams

Co., 406 Mass. 888, 896 (1990). General Laws c. 185C, § 3,

gives the Housing Court jurisdiction over claims involving "the

possession, condition, or use of any particular housing

[

5 Elizabeth has waived her appeal of the crder denying her motion
for reconsideration. See Mass. R. A. F. 16 {a) (9) (A), as
appearing in 481 Mass. 1628 (2019).
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accommodations."™ Here, it is undisputed that at the time of the
filing of the bank's motion to dismiss, the bank was not the
owner of the property because it had transferred whatever
interest it had in the property to a third party via a quitclaim
deed. "Where, aé here, the plaintiff is neither the owner nor
the lessor of the property, the plaintiff has no standing to

bring a summary process action." Rental Prop. Mgt. Servs.

Hatcher, 479 Mass. 542, 546 (2018). "[Llegal standing is a
jurisdictional matter; if parties do not have standing, a court
has no jurisdiction to adjudicate their claims." Matter of
Chapman, 482 Mass. 1012, 1015 (2019).

After the bank sold ;ts entire»énterest in the property,
its claim for possession became mogt and the bank properly
informed the court of its ghangevin,status by filing a motion
for voluntary dismissal. fhe judge theg‘acted correctly by
scheduling the matter for a hearing and providing the defendants
an opportunity to be heard. Because it is undisputed that the
bank no longer even purported to own any interest in the
property, it was not only proper, but also required for the
Housing Court.to dismiss the bank's summary process action.®

There was no error.

®Elizabeth appears mistakenly to believe that the order of

dismissal here include a judgment on the merits that the bank
owned the property, a question on which we express no opinion.
Moreover, the order dismissing the bank’s claim for possession
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2. Dismissal of counterclaims. We next address whether

the court had jurisdiction over the counterclaims once the
summary process action had been properly dismissed. In a
summary process action following foreclosure, "[an] occupant
facing eviction may assert that the power of sale was not
strictly complied with and that the foreclosure is therefore
void . . . [and] other affirmative defenses or counterclaims,
such as those based on viclations of G. L. c. 93A or G. L.

c. 151B, and may seek possession, monetary damages, or other

equitable relief." Federal Nat'l Mtge. Ass'n v. Rego, 474 Mass.

329, 339 (2016).
Elizabeth's answer and counterclaims challenged, among
other things, the validity of the mortgage loan transaction and

the foreclosure sale and alleged unfair business practices under

G. L. c. 93A. There is no doubt that, in adjudicating a summary

process action, the Hou;ing Court has the authority to consider
an affirmative defense or counterclaim cﬁallenging the validity
of the foreclosure sale. Here, however, the Housing Court did
not have jUrisdiction over any of the defendants' counterclaims

for the same reasons it did not have jurisdiction over the

was with prejudice. We also note that the judge had no duty at
any time before issuing his order cf dismissal to determine, sua
sponte, whether the bank had standing to bring this action in
the first place.
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bank's summary process action. As noted above, the bank no
longer claims to own any interest in the property and the bank's
claim to superior right of possession was moot once its property
interests were transferred. In fact, at the time Elizabeth
filed her counterclaims, the transfer of the pioperty was
already complete. The Housing Courtft correctly noted that
"untethered from a claim for possession, the Housing Court is
without jurisdiction under G. L. c. 185C tc adjudicate post-
foreclosure title issues pertaining tc the validity of a
mortgage loan transaction or the validity of a foreclosure
sale." Also as noted by the Housi;g Court judge, the defendants
are not without a forum to_ghallenge the validity of the
foreclosure sale in a court_gf qompetent jurisdiction, and,
should the purchaser of the bapk‘s interest bring a summary
process action, some qf the bases of the counterclaims might
perhaps be raised as defen;es and counterclaims there, something
about which, again, we eXpress no opinion. We also express no
opinion on the merits of the defendanfs' claims.

Conclusion. Becausesthe Housing'Court did not have

jurisdiction to adjudicate either the summary process action or

the defendants’' counterclaims, we affirm the orders entered

January 26, 2022, dismissing the plaintiff's amended complaint

with prejudice and the defendants' counterclaims without
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prejudice. The order denying defendant Elizabeth D'Andrea's
motion for reconsideration is affirmed.

So ordered.

By the Court (Rubin, Neyman &
Walsh, JJ.",

Entered: November 28, 2023.

7 The panelists are listed in order of senicrity.
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NOTICE: Summary decisions issued by the Appeals Court pursuant to M.A.C. Rule
23.0, as appearing in 97 Mass. App. Ct. 1017 (2020) (formerly known as rule 1:28,
as amended by 73 Mass. BApp. Ct. 1001 {2008]), are primarily directed to the parties
and, therefore, may not fully address the facts of the case or the panel's
decisional rationale. Moreover, such decisions are not circulated to the entire
court and, therefore, represent only the views of the panel that decided the case.
A summary decision pursuant to rule 23.0 or rule 1:28 issued after February 25,
2008, may be cited for its persuasive value but, because of the limitations noted
above, not as binding precedent. See Chace v. Curran, 71 Mass. App. Ct. 258, 260
n.4 (2008).

COMMONWEALTH OF MASSACHUSETTS
APPEALS COURT
21-p-931
DEUTSCHE BANK NATIONAL TRUST COMPANY, trustee,!
.VS.

GRACE RUNGU.

MEMORANDUM AND ORDER PURSUANT TO RULE 23.0

This appeal relates to a pbstfdrecioéure eviction. The

defendant, Grace Rungu (RungU%:is the former owner of a

residential property of which the'plaintiff, Deutsche Bank
Nati&nal Trust Company (Deutsche Baﬁk), trustee, is now the
record owner. After a series of cross motions for summary
judgment, a judge of the Housing Court awarded possession and
use and occupancy payments tc Deutsche Bank. In Rungu's pro se
appeal, she makes several claims including that the judge of the
Housing Court erred in granting summary judgment in favor of

Deutsche Bank. Finding no error, we affirm.

N
oy

Background. In March of 2004, Rungu's husband, Norman

Emond, as the surviving jeint tenant, became the sole owner of a

1 For Morgan Stanley Home Eqguity Loan Trust 2006-03, Mortgage
Pass Through Certificates, Series 2006-3.
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two-family home located at 44-46 Keene Street in the city of
Lowell (the property). In June of 2004, Emond borrowed
approximately $185,000 from Optima Mortgage Corporation that was
secured by a mortgage granted to Mortgage Electronic
Registration Systems, Inc. (MERS), as nominee for Optima
Mortgage Corp. Prior to his death in 2005, Norman Emond was in
default on the mortgage loan. Rungu purchased the property at
foreclosure, signing a mortgage in 2006 for approximately
$210,800.2 For about three years Rungu, for the most part, was
able to pay the mortgage. Unfortunately, she then experienced
financial difficulties and coméletely stopped paying the
mortgage in 2009. That same year, Rungu's‘loan was assigned to
Deutsche Bank. In 2017 Deutsqhe_?ank sent notice to Rungu

pursuant to G. L. c. 244, § 35A, to cure her default and

information about her right to seek modification of the loan.

Rungu did not cure the default and did not modify her monthly

'

payments and in 2018 Deutsch Bank pursued foreclosure. At the
foreclosure sale, Deutsch Bank was the highest bidder and

purchased the property for approximately $300,000. Deutsche

2 In her answers to interrogatories, Rungu denies that she bid on
the property and claims that her attorney at the time committed
fraud and signed her name. In the statement of facts contained
in her brief, however, she states that she signed the mortgage
and note.
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Bank then commenced this action in the Housing Court for
possession and use and occupancy payments.

Discussion. On appeal, Rungu presents eight arguments with
several sub-arguments and then attempts to preserve another
eighteen arguments for "future argument.”" We note at the outset
that the defendant, while acting pro se, 1is still required to
abide by the Massachusetts Rules of Appellate Procedure and is
held to the same standard as litigants represented by counsel.

See Maza v. Commonwealth, 423 Mass. 1006, 1006 (1996). While we

have offered some leniency to Rungu in her filings, her brief
does not come close to presen;i;g an acceptable appellate
argument -- it dqes not contain one citation to the recérd
appendix, the record appendix i; mostly unnumbered, and her
brief does not complvaith page‘limitations, to mention just a
few. Her failure to substantialiy ngply with the rules of
appellate procedure leave; us in a position that we are unable
to analyze most of her arguments. We are not required to

consider appellate arguments that fall below a minimal quality

of competent legal argument. See Zora v. State Ethics Comm'n,
415 Mass. 640, 642 n.3 (1993); Mass. R. A. P. 16 (a) (9), as
appearing in 481 Mass. 1628 (2019). As a result, we are lacking

both a factual basis and legal argument with citations to the

record and authorities to permit meaningful appellate review of

most of the issues raised on appeal.
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However, given her prc se status, we have reviewed the
entire record and arguments in order to determine whether we can
address any of the arguments raised on appeal. There are only
two claims that Rungu has arguably presented sufficient legal

‘ i
authority and evidence to be addressed: first, whether the
Judge erred by failing to apply the correct standard for summary
judgment and éecond, whether the judge erred in relying upon the
affidavit of Melaney Atencio, the eviction manager at Deutsche

Bank. We address each in turn.

Summary Judgement standard. We review a decision to

.

grant summary judgment de novo. Ritter v. Massachusetts Cas.

Ins. Co., 439 Mass. 214, 215\(2003)‘ We lock to see whether
when "viewing the evidence in the light most favorable to the
nonmoving party, all material facts have been established and

the moving party is entitled to judgment as a matter of law."

Augat, Inc. v. Liberty Mut. Ins. Co., 410 Mass. 117, 120 (1991).

Rungu claims that the judge erred by deciding disputed
issues of material facts. This claim fails because at least in
part, it relies upon an affidavit that was properly stricken
from the recprd as 1t was filed with thé court after the close
of the hearing. Rungu makes:no argument that striking the

affidavit constituted an abuse of discretion. Therefore, the

only "disputed" facts are Rungu's own self-contradictory

statements and affidavits, which are insufficient to survive
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summary judgment. The nonmoving party cannot defeat a motion
for summary judgment by submitting self-contradicting affidavits
because they are insufficient as a matter of law to create a

genuine issue of material fact. See Locator Servs. Group Ltd.

v. Treasurer & Receiver Gen., 443 Mass. 837, 864 (2005).

Finally, that some facts are in dispute will not defeat a
motion for summary judgment. "The peint is that the disputed

facts must be material." Janzabar, Inc. v. David Crystal, Inc.,

82 Mass. App. Ct. 648, 649 (2012), quoting Hudson v.

Commissioner of Correction, 431 Mass. 1, 5 (2000). Rungu has

not made that showing here.

2. Atencio affidavit. The defendant claims that summary

judgment should not have entered in favqr of the plaintiff
because Melaney Atencio's affidavit (the eviction manager for
the loan servicer for Deutsche Bank),_ﬁailed to attest to
personal knowledge of thg facts contained in her affidavit and
instead averred that ceféain facts were "upon information and
belief."” Rungu is correct that Mass. R. Civ. P.

‘Mass. 824 (1974), requires that an affidavit submitted in
support of summary judgment must be bésed upon personal
knowledge of facts that would be admissible in evidence. "A
useful rough test for evaiuating the evidentiary sufficiency of

an affidavit is simply: If the affiant were in court,

testifying word-for-word in accordance with the contents of the
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affidavit, would the judge sustain an objection on any ground
whatsoever? If the answer is 'Yes' or even 'Probably' the
affidavit is at risk." J.W. Smith & H.B. Zobel, Rules Practice
§ 56.6, at 281 (Supp. 2022-2023).

First, we note that the proper procedure would have been
for Rungu to have filed a motion to strike the affidavit. See

Fowles v. Lingos, 30 Mass. App. Ct. 435, 439-440 (1991).

second, and the reason that Rungu's argument cannot succeed, is
that when read in its entirety, the affidavit states that
Atencio had personal knowledge of the information provided in
the affidavit as she was the é@ictidn manager for Deutsche

Bank's servicer and was familiar with the‘documents that she

attached to the affidavit. See First Nat'l Bank of Cape Cod v.

North Adams Hoosac Sav. Bank, 7 Mass. App. Ct. 790, 793-794

(1979) . There was no error by the judge as her affidavit was

sufficient. For these reasons, we affirm the judgments.

Judgments affirmed.

By the Court (Milkey, Walsh &
Smyth, JJ.3),

Fhoom

wirotr ™

%%

Entered: June 9, 2023.

k!

3 The panelists are listed in order of seniority.
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BANK NATIONAL ASSOCIATION v. THERESA
CHERRY (2023)

Appeals Court of Massachuseits.

U.S. BANK NATIONAL ASSOCIATION, trustee,1 v. THERESA A. CHERRY.2
22-P-248
Decided: October 23, 2023

By the Court (Rubin, Neyman & Walsh, JJ.10)
MEMORANDUM AND ORDER PURSUANT}_TO RULE 23.0

This appeal stems from a judgment entered in favor of the plaintiff, U.S. Bank National
Association, in a summary process action in the Housing Court. A single justice of this
court denied defendant Theresa Cherry's subsequent motion to stay the eviction
pending appeai. This appeal followed. We affirm.2

Background. As far as we can discern from the record,s the underlying summary
process action commenced in December 2018. On May 3, 2019, a judge of the Housing
Court entered a summary process judgment for possession in favor of the plaintiff.
Cherry and one of her codefendants in the underlying action, Robert Dansereau, timely
appealed and sought a waiver of the appeal bond. On May 31, 2019, a judge of the
Housing Court issued an appeal bond order. A single justice of this court affirmed the
order, and Cherry and Dansereau appealed. Cherry and Dansereau then failed to comply
with the appeal bond order, and, on July 9, 2019, their appeai was dismissed. That same
day, an execution for possession was issued in favor of the plaintiff. Cherry and
Dansereau sought and were granted & stay by a judge of the Housing Court allowing
them until August 31, 2019, to vacate the property. Cherry and Dansereau failed to
vacate the property.

On September 10, 2019, Dansereau filed a Chapter 7 bankruptcy petition that triggered
an automatic stay. The plaintiff was relieved from the autornatic stay and, on January
29, 2020, issued a new execution for possession.

The plaintiff moved for issuance of an alias execution on December 21, 2021, and a
hearing was scheduled for January 10, 2022. On January 10, 2022, Cherry filed a motion

to postpone the hearing due to contracting COVID-19. A judge of the Housing Court
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denied that motion, held the hearing on January 10, 2022, and allowed the plaintiff's
motion to issue an alias execution.?

On February 10, 2022, Cherry filed & motion for stay pending appeal pursuant to Mass.
R. A. P. 6 (a), as appearing in 481 Mass. 1608 (2019), with a single justice of this

court.s On February 24, 2022, the single justice denied Cherry's motion in a written order,
determining, inter alia, that "the Housing Court judge did not abuse her discretion or
make an error of law in holding the hearing on [January 10, 2022] or in allowing the
plaintiff's motion to issue the execution.”” The single justice highlighted Cherry's failure
to demonstrate a likelihood of success on the merits of her claim that the Housing
Court judge abused her discretion in denying Cherry's motion to stay the eviction.f The
single justice subsequently denied Cherry's motion for reconsideration. Cherry filed a
notice of appeal of the single justice’s order on March 11, 2022.

Discussion. The record before us does not include the motion to stay brought before
the single justice. See note 6, supra. Nonetheless, we review the February 24, 2022,
single justice order “for errors of law and, if none appear, for abuse of discretion.” Troy
Indus., Inc. v. Samson Mfg. Corp., 76 Mass. App. Ct. 575, 581 (2010). A judge's _
discretionary decision constitutes an abuse of discretion where we conclude the judge
made “a clear error of judgment in weighing the factors relevant to the decision . such
that the decision falls outside the range of reasonable alternatives” (quotation and
citations omitted). L. L V. Commonwpaeth 470 Mass. 169, 185 n.27 (2014).

The defendant contends that the si ngie ]USUCE erred in denying her February 10, 2022,
motion to stay pending appeal. In order to succeed on a motion to stay pending appeal,
an appellant must successfully demonstrate “(1) the likelihood of appellant’s success
on the merits; (2) the likelihood of irreparable harm to appellant if the court denies the
stay; (3) the absence of substantial harm to other parties if the stay issues; and (4) the
absence of harm to the public interest from granting the stay.” C.E. v. J.E,, 472 Mass.
1016, 1017 (2015), quoting J.W. Smlth & H.B. Zobe! Rules Practice § 62.3, at 409 (2d
ed. 2007).

We discern no abuse of discretion. In Weighing the relevant factors, the single justice
denied the motion because the defendant did not demonstrate a likelihood of success
on the merits of the appeal. On the record before us we do not disagree. The defendant
references no facts demonstrating that the single justice’s ruling was outside the range
of reasonable alternatives or an abuse of discretion. See Gifford v. Gifford, 451 Mass.
1012, 1013 (2008), quoting Mezoff v, Cudnohufsky, & Mass. App. Ct. 874, 874 (1977)
(“Rarely, if ever, can it be said that a single justice:is in error in denying relief’ under
Mass. R. A. P. 6”). To the extent that the defendant asserts that the denial of her motion
to stay violated her equal protecticn rights and denied her a reasonable
accommodation, we disagree. The Housing Court judge did provide a reasonable
accommodation to the defendant in allowing defendant Cherry to appear for the
January 10, 2022, hearing via Zoom, which she did. The defendant’s conclusory and
often contradnctory arguments do,‘not demonstrate o’thprmse
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Finally, to the extent that the defendant argues that the Housing Court judge was
required to continue the January 10, 2022, hearing because the defendant had COVID
(and that because she was disabled because of COVID, she was entitled to a lengthy
stay), the argument is likewise unavailing. The defendant failed to provide a copy of the
January 10, 2022, hearing transcript. On the record before us we are unable to discern
any violation within the meaning of Adjartey v. Central Div. of the Hous. Court Dep't, 481
Mass. 830, 849 (2019), or G. L. c.93,§103 (a), much less that the single justice abused
her discretion.® :

Order of the single justice affirmed.
FOOTNOTES
3.  We acknowledge the amicus brief submitted by the Disability Law Center.

4. Our review is hampered by the confusing and unclear record provided by the
defendant on appeal.

5. Itappears that the plaintiff's representatives appeared in person at the January 10,
2022, hearing while defendant Theresa Cherry appeared at the hearing via Zoom.

6. The Appeals Court single justice docket contains an entry dated February 10, 2022,
indicating “Motion for stay under'M. R. A. P. 6 (a) filed by Theresa Cherry.” Again, as far
as we can discern, this is the motion for'stay that was before the single justice and that
is now the subject of the present appeal. However, the defendant failed to include a
copy of that motion in the record ap‘p‘endi.x or eisewhere in the appellate record.

7. Thesingle jUSUCQ also zssued an order on February 11, 2022, allowing the
defendant's motion to file a one-day late notice of appeal under Mass. R. A. P. 14 (b), as
appearing in 481 Mass. 1626 (2019}, from the Housing Court's January 10, 2022,
orders.

8. The single justice, in her dlscretzon did “grant a stay on the levy on the execution to
[March 7, 2022], after which time the plaintiff may levy on the execution obtained from
the Housing Court.” The single just:ce further ruled that “No further stays from this court
should be anticipated.” ,

9. To the extent we do not discuss other arguments made by the pames they have
not been overlooked. "We find nothing in them that requires discussion.”
Commonwealth v. Domanski, 332 Mass. 66, 78 (1954).




