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November 12, 2024
To:

Hon. Bridget Schoenborn John D. Flynn
Circuit Court Judge Electronic Notice
Electronic Notice

Darren R. Reiner
Monica Paz Electronic Notice
Clerk of Circuit Court
Waukesha County Courthouse
Electronic Notice

You are hereby notified that the Court has entered the following onder:

No. 2023AP1941-CR State v. Reiner, L.C. # 2021CF499

A petition for review pursuant 1o Wis. Stat. § 808.10 having been filed on behalf of
defendant-appellant-petitioner, Darren R, Reiner, and considered by this court;

1T 1S ORDERED that the petition for review is denied. without costs.

Samuel A. Christensen
Clerk of Supreme Cour
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‘This opinion iy subject to further editing, If
published, the official version will HCF0C0499
the bound vohime of the Official Reports,

A party may fite with the Supreme Court 2
petition to review an adverse deckdon by the

Court of Appeals. SeeWIs.STAT. § 808,10 and
RuLEs 808.62,

Cir. Ct. No. 2021CF459

IN COURT OF APPEALS
DISTRICT I

STATE OF WISCONSIN,
PLAINTIFF-RESPONDENT,
V.
DARREN R. REINER,

DEFENDANT-APPELLANT.

* APPEAL froma Jjudgment of the circuit caurt for Waukesha County:
Bridget Schoenborn, judge. Affirmed.

Before Gundrum, P.J., Grogan and Lazar, }J.

Per curiam opinions may not be cited in any court of this state as precedent

or authority, except for the limited purposes specified in Wis. STAT. RULE 809.23(3).
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$1  PERCURIAM. Darren R. Reiner appeals pro se from a judgment n}
conviction for operating & motor vehiicle with a prohibited aleohol concentration
(PAC).} He contends the cireuit court erred in denying his motion to suppress
evidence from the traffic stop ihat resulted in the conviction and in how H ruled af
irtal on matters selated to his expert withess.® For the following reasons, we affimy,

Background

12 FPollowing a draffic stop and opensting  while !n?mfmmé%

(OWD-related arvest, Relner was charged with multiple offenses, iwludmgj
aperating a motor vehicle with a PAC, founh offense, Reiner filed a supprosston
motion, nnd the clrouit court held an evidentiary bearing.  The arresting Clty of
Brookfield police officer wus the only witness to testily ot the bearing, and his
relovant testimony is o follos,

13 Using radar, the officer elocked Reiner traveling eleven milesover the
speed limit at approximately 11:21 p.m, on Friday, March 26, 2021, The offieer
positioned his squad car behind Reiner’s vehiele and activated his emergency lights
and spotight, and sporadieally activated his siren, but Relner continued trveling
for “a significant distance,” despite numerous reasonable locations to pull over, The
officer obsorved Retaer adjust his mdrror and Inok back at the officer through the
mirror multtple times. Refner enteved onto the f reeway, southbound 1-41, prompting
the officer to fully activate his siren with continuous sound, Afier Reiner eveniually

! He was sl ooeviored of felfere o tnusll s igebiion Taterlock device, bat B dods not
appest et conmvicion, ’

? Reiser wedy tetefly touthes spon sevesst other Bsees bt Tal (o sufficienly develop an
argonent 23 10 any of them. To P sxtenl we o wek whiress an arpument mised by Relner on
appesd, (e drpmment is deesnd pejocted. See Siate v, Waste Mpsit, of Wis., Ine, §1 Wi, 24 535,
564, T61 MW 167 (19781 sevalso Claan Wi, Joe v PRC 2005 W B3, $180 .40, 282 Wic 24
250, 700 NAN.24 768 £ 4% e will st address undeveloped mpements. ).
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pulled over, (he officer obscrved him “reaching sround inside the vehicle bending
over Jike reaching mﬁnﬁ m@% iﬁc@mﬁ&%& running his Mdg.lhmngﬁ his hair{,
and] ... cupfping] his hand and putfting] it over his mouth.” The officer considered
this o be “nervous behavior or behavior consistent with someone who is driving
while impaired,” and the officer agreed i sppearcd as if Reiner was “maybe

smiclling his breath.”

14 The officor approached the passenger side window, and when Relner
rolled it down, the officer “immedinicly smelled o strong odor ... of intoxicants.”
Reiner’s eyes were glassy and bloadshod, and his speoch wax slurred. The officer

“ausked Relner 3 he had had anything to drink, and Retner stated he had oot

€5 The officer ran a check on Rednes, which indieated be had three prios
OWIs and was subject to a .02 blood slcohol content restricsion, The officer agroed
fhat “a person with {a] {.J02 restriction would not need o armk very much before
they arc vialating the law,” and specifically testificd that through his training and
experience, he had leamed that “not factoring in other ciroumstances,” the “average
male™ would be approximately at a .02 level pfier just one aleoholic drink such as a
“§2 ounce boer.” The offiser removed Reiner from the vehicle :md again asked him
how much he had had 10 drink, and Reiner responded, “{Njothing.” The officer
again festified that e “did smcll the odor of intoxicants on him.”

$6  The officer adminictered field sobriety tests to Reiner, cbserving six
aut of six clues of impatrment on the horizontal gaze nystagmus test, In addition,

as the officer was administering this test to Reiner, Refner tumned his head and thus
was nol keeping his head facing forward as the officer had instructed.  In the
officer's expericnce with individuals who have multiple prior QWis, such a furning
of the head “side to side” is an effort by the subject to manipulate the test so the
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officer “can"t observe their eyes a1 the maximum deviation or while Lam conducting
the test.”  The officer further testificd that there were “[mlultiple times where
[Reines] was squinting his eyes so it was aimost hard to see the pupil as T was
conducting the passes™ As 2 resulf the officer performed “more passes than are
required” for the HGN test,

$7  Onthe walk-and-dum test, Reiner exhibited two out of efght possible
clues of impatrment, and on the one-Jegged-stand test, he exhiblied three out of four
such clues. The officer then asked Relfner to submit to a preliminary beeath test
{PBT). but Relner refined. The officer then arrested Reiner, beginning the criminal
proccedings in this case. The circuit court implicitly found the officer’s testimony
credible, and it denicd Reiner’s suppression motion.

48 Reiner's case procecded to trial, snd a jury found him guilty of
operating with s PAC, fourth offense and fallure to Inaall an ignlilon interfock
device. He was later sentenced, and now appeals, chatlenging the cireuit count’s
deninl of his suppression motion and varfous rolings the court made related to his

axprit witnesy,

19 Relner claims the cireuit court erred in determining the officer had

probable cause to request the PBT and probable cause to arrest him and In denying
his suppresston motion un those bases. We conclude the court did not err.

10 Anorder graming or denying a motion 1o suppress evidence presents
2 question of constitutional fact, which requires a two-step analysis on appeliate
review.,"” State v. Meisenhelder, 2022 W1 App 37, 97, 404 Wis. 24 75, 978 N.W.2d
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553, review denied (W1 Oct. 11, 2022) (No. 2021AP708-CR). “First, we review the
circuit court’s findings of historical fact under a deferential standard, pholding
them unless they are clearly eromcous.  Second, we independently apply
constitutional principles to those facic” Id. (citation omifted). Whether the
undisputed facts satisfy the probable cause standard is a question of faw we review
de novo. State v. Delap, 2018 W1 64, $427-28, 382 Wis. 2d 92, 913 N.W.2d 175.

€11 Probable causc s “based on probabilitics: and, as a rosult, the facis
faced by the officer “need only be sufficient to lead a reasonable officer to belicve
that guill is more than a possibility,™ County of Dane v. Sharpee, 184 Wis, 24 515,
S18, 433 N,W.24 508 {C1. App. 1990) (citation omitted), “but not a probability,”
State v. Tompkins, 144 Wis, 24 116, 128, 423 N.W.2d 823 (1988). Qur supreme
court “has slways stressed the reasonahlencss factor, s it reasonable o believe in
the circumstances that particular evidence or contrsband may be locatnd at s place
sought fo be scarched?™ I Probable conse is o “practicel, common sense
determination” based on the totality of the circumstances. Stafe v. Robinson, 2010
WI 80, $27, 327 Wis, 2d 302, 786 NW.2d 463, “The text i objective; what »
reasonzhle police officer would reasonably beliove under the circumstances...”
State v, Erickson, 2003 W1 App 43, 14, 260 Wis. 2d 279, 659 N.W . 2d 407 (citation
omiited),

£12  “Probable couse to request 3 PBT requires “a quantum of proof that s
... Jess then the fevel of proof required fo cstablish probable cause for arrest.™ State
v. Blatterman, 2015 WI 46, §76 n.29, 362 Wis. 24 138, 864 N.W.2d 26. Here, at
the time the officer asked Reiner to submit to 3 PBT, the officer héd far more than

the requisite probable cause to make the request.
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$£13  InSratev. Gosx, 2011 WIL104. 9417, 26. 338 Wis. 2d 72, 806 N.w.2d
918, our supreme court beld that when an officer Is aware that a driver is subject to
a .02 BAC resiriction, “know{s] that cven a smadl amount of a!x:a!:é% could put a
suspect over” that limit, and smells alcohol emanating from the person, the officer
has probable cause to request the subject submit to a PBT. The arresting officer
here had knowledge of all of these Tacts, and mueh niore.

€14 In o8diion to “immedidcly smellling] » swrong odor ... of
infoxicants” as soon a3 Reiner rolled down the passenger side window (e, the
officer smolled the sirong odor from several feet away from Reiner), the officet also
was aware that Relner: (1) had been speeding cleven miles over the speed Hmit
{suggesting a lack of attenthveness by Reiner to the posted speed Himit); (2) had
refused 10 pull over his vehicle for the officer for “asignificant distance” despitc the
availability of numerous sessonable locations to do so (suggesting consclousness of
guilt); (3) sfter stopping, had “cupfped| his hand and put it over his mouth” as if
attempting to smell his breath (suggesting consciousness of gutlt): {4) had glassy
and blnodshot cyes and shured speech (suggesting signifieant consumption of |
alcohol); (5) twice denied having consumed any alcohol (suggesiing consclousnesy
of guilt); (6) had performed poorty on the fNield sobricty tests (suggesting significant
consumption of alcohol}; and {7) appeared to be tryving to obstruct the officer's
attempt 1o conduct the HON test by tuming his head and squinting his eyes
{suggesting consciousness of guil). Armed with all of these facts, the officer not
only had sufficient probable cause to request that Refner submitto a PBT, the officer
unquestionably had sufficient probable cause to arrest Reiner, even before

requesting the PBT. But, Reiner gave the officer yet more probable cause for the
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arrest by refusing to submit to the PBT (funher suggesting consciousness of guilt).
Reincr’s challenge to the PBT request and srrest falls flat?

$15  Reiner next claims the cirouit court orred in considering the Stafe’s

mid-trigl challenge to his expert; Reiner claims ervor because the court’s scheduling
order required the State to make such a challenge by an eartier date. Reiner's claim
of error goes nowhere beeause even if the court did eer by considering this challenge,
any such error was harmicss beosuse the court allowed Reiner's expert (o testify.

116 Further related 1o Reiner's expert, Retser claime the circoif court erred
by “allowing the State ® make foundational objections and sllow objections the
State belicves exooeds the [expert] withess's area of expentise.” He ndds that [due
to numerous objections sustatned by the [clourt and pumerous sidebars called by
the [cJourt, the expert could not festify in detail " reganding numerous mattors Reiner,
sprcifically referonces in bix brief, We refect this challenge as Relner bias faflod to
include a complete trial transeript providing sappon for his clatms of error. Becouse
of this failure, we bave no record of the “numerous objections™ by the State, what
testimony the expert may have been prevented from providing, or the reasons the
circuit count sustained the State’s oblections, Indeed, we cannot even confirm if
Reiner's representations regarding what the State and count did or did not do is
accurately represented in his brief,

3 Reiner's poaltion Ot e arvesting offiorr did rot have proboble cause (o administer o
BT o M or subsequently st bm s founded ta port upon Bis contention that the officer hingolf
wirt “inypadeed with sleep deprivation” because, according to Retnir, the of ficee indicated in m& ef .
the 1aflic stop videos that he “oaly oot Mo 4 bowrs of sheep, from ke 10,00 2307 This
oommion poes aowhere {o e s.:w&@ rezson Qo Redoer £33t 10 devedop sny srgument lged
upon the faw or the facts of reverd that e officar’s ability so perform Mo dutles during the taffic
stop wiss &1 sl conypeonmised by bis alleped Isek of sboep.
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$17  As we have statod, “It is the appellant’s responsibility to ensure
completion of the appellnie rocord and “when an appellate record is incomplete in
connection with an issue raised by the appellant, we must assume that the missing
miaterial supports the [circuit] court’s ruling.™ State v, McAttee, 2001 W1 App 262,
€5 n.1, 248 Wix. 2d 865, 637 N.W.2d 774 (chation ominted); see alvo Jocius v.
Jorlus, 218 Wis. 2d 103, 119, 580 N.\W.24 708 (Cr. App. 1098} (declining to
atddress whether the ¢irouit court ereed in M}iﬁg appelliant physical placement
rights “becanse in order to determine whether the [efreult] count crroncously
oxercised s discretion with respect to this isxue, we must be able to examine a foll
transexipt of the proceedings. [Appellant], however, has fatled to provide us with
the franseript”).  Furthermore, on appeal “it is the burden of the sppellant 1o
demonstrate that the [circuit] count crved.” Seftrecht v. Bremer, 214 Wis, 2d 110,
125, 571 NW.2d 686 (Ct. App. 1097}, Without eritical record suppoet for Kis
arguments, Relner cannot meet this burden,

By the Court e Judgment affirmed,

This opinton will not be published.  See WIS, StaT
RuLz 809.23(1) (b)$ (2021.22).
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