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November 12, 2024
To:

Hon. Bridget Scltoenborn 
Circuit Court Judge 
Electronic Notice

John D. Flynn 
Electronic Notice

Darren R. Reiner 
Electronic NoticeMonica Paz 

Clerk of Circuit Court 
Waukesha County Courthouse 
Electronic Notice

You are hereby notified that the Court has entered the following order:

No. 2023AP1941-CR State v. Reiner. L.C. # 2021CF499

A petition for review pursuant to Wis. Stat. §808.10 having been filed on behalf of 
defendant-appellant-petitioner. Darren R. Reiner, and considered by this court:

IT IS ORDERED that the petition for review is denied, without costs.

Samuel A. Christensen 
Clerk of Supreme Court
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DECISION 
DATED AND FILED

NOTICE
Waukesha County

This opinion tl Subject to further edition. If 
publhhed. the official torsion win nppMftW-F0Q0499 
the bound volutne of the OfOcLtl Rrpoeti.

A party may ate with gleet Supreme Court a 
petition to review an adverse decision by the 
Court of Appeak. SvWis.STAT.Sros.lOand 
Rur. 809.62.

August 28, 2024
Samuel A. Oirfetemtu 

Owk of Court of Appeal*

Clr, Ct. No. 202ICF4S9Appeal No. 2023AP1941-CR 
STATE OF WISCONSIN IN COURT OF APPEALS 

DISTRICT II

State of Wisconsin,

Plaintiff-Respondent,

v.
Darren R. Reiner,

Defendant-Appellant.

APPEAL from a judgment of the circuit court for Waukesha County: 

Bridget Schoenborn. judge. Affirmed.

Before Gundrum, P.J., Grogan and Lazar, JJ.

Per curiam opinions may not be cited in any court of this state as precedent 

or authority, except for the limited purposes specified in WlS. STAT. RULE 809.23(3).
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Mu mammi-m

fl HER CURIAM. Damai It ftefner iffMkfmseftowajtiigiwcnl.af'' 

conviction for operating a inai&r vtillete willa ptdEaitfidf alcohol concentratlm 

CPACJ,* lie cotdends the <ditcdt twitd cited In «lenyfi% Ms motion to suppress 

evidence from the traffic slop flat resadfed & the oonvictien and' In how 11 ruled m 

irfal Oft matters related to his eagnirt. witness,* far the feflwsftftg ttssstts, weitfflrtn.

Bmfgnxmf
!

|2 Wllowlng a Iruffle stop and operating white iftfefScataf 
fO\W)Ttls!ri ttmst, Reiser was charged with muftlpte offenses, including! 
ppewitfag i mmm vehicle wifi a RAC, fourth efeijfe. Reiner filed a mippegsstonj 

motion sad the ctowit covet held an evidentiary bearing. the. arresting City of 

Brookfield police. ofHesr mm the «% wltfscss to testify at the hewing, and Ms 

ret want testimony is m Wtaws.

f8 Usi*ig*srf»r,fcoffi''ard«rtiriRii:»»«wIl^gdevt«iirfltesowr<he. 

speed limit .at apfrrodft«fily list! jmjv m Rrfday, March 26.. 2021. The officer 

positioned hi* squad oar Msitii Heine*** velfcfc and activated hi* emergency lights 

and spotlight, end sporadically aetivaged Id*atm. tad Reiner ioniimicd traveling; 

for “a significant distance*,* despite mnaaoos soastnuirle facstisss to pttll over, The 

officer observed ftrf*sr asfjist Ms minor aad look, back at the officer through the 

*fttJTorinttlttpteiln*». R'ttes-ieat'rwdlffliteftefreewiy, sotf htmtind I-4I. prompting 

the officer to fufiy activate hitsirw will €«iliw«s sound. Aftw-Relaer eventually

1 tfe mm site cmnSctedl dtt&m* Isa MSB * Ipfilw tater to* devtet, hoi i*. <fe«$ net 
appeal iftoi camSenm,

* Reiner wry lafefiy mantes opa* w****l «*f» haws her .Ms »suTReiMly develop tn
irgawwi * to any Of tea. To tte esS** we d» mi. address .as mgament ratted by Reiner on 
«ppesl,d»ajfBJM8tls.*iMedn‘j«t^L £*»$to*v. Wmt-Mgmt. Wls..fdSSS,
m set umid wr ttsh»: ***&» mm »&. iae % esc, 20m m m 11m *ao, mvm. m
2S0, TOO N.WM ?« fWe wS .sot address wfcvApei argewsm*).

2
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pulled oven. ito officer tenri hb» Caching around lasidc 'tie vehicle 'bending 

over like reaching around under theseai$yi raBaug Ms hands' through his hair).

ond].... €iipfplit§| btshtnd and jrat{t*og}itovcrh£s son A." The officer considered 

this to he “aervoos behavior or toit»l®r eeastoent with someone who is driving 

while fflipaifteland the. officer agreed ft. appeared as If Rcfatcr was "maybe 

snieliing his hfcaft ®

f4 The officer ippwxtc tod tbc pa\*rngrr side Mildew, and whet* Reiner 

‘rolled It down., the officer “iatmcdialcly smelled a stow® ode# ... of intresfeaftt®,’*' 

Reiser** eyes were glassy ted Metedihsi,. and Ms speech was stored, The officer 

■ Asked Retoer If to-had hid Mytbfng to idWt and RelMr stated he had sot.

|S tie ©fitter **n a check m Setoff,. which Indicated to had three prior 

OWI$ and was .subject to • .02 tided alcohol eoattnf. -waddcilm The officer igr-wsd 

that **a pssntoa with |a) fwlrfetfen -wwiii art need to dftok very orach before 

they are violating the law,” s»i spesifealty testified that throogh Ms tranlng and 

experience, hch«dl tetriied Art. ‘"hoi factoring, in «li«r Ac '“average

mhlc” woall to approximately at a M level after Jest one alcoholic: drink such si a. 

"12 trance beer." lire offiem removed Reins from the vehicle and again inked hint 

how modi be had h*i to drink, and Reiser responded* “|M|oAiag,w The officer 

again testified that he '“did ®»-cl the aim of istexleaili on him,"

, |fl The officer »fcnWs«red ft*id sobriety teste to Reiner, observing six 

oat of six dues of Infalniwssiit on tto horfeootal gaze nystagmus test,.. In. addition, 

.as -the officer was ainiatearfi^ this tea to Reiner, Reiner turned his head and thus 

•was oat keep-tag his toad fadag forward as the officer had instructed. In the 

officer's experteacc'w&h ifsdkidailrwio have multiple prior OWIs, such a faming 

of Ae 'head "side, to .side" Is an effort by the subject to manipulate the test so the

3
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officcfcan’t observe their eyes at the maxtiiwa deviation or while I am conducting 

the. test*’ The dfiai further testified that there were "fnijultiplc tones where 

iftetner) was squinting Ms ayes * It was ulaiost hard to see the pupil as I was 

conducting the passes.""' At a result, the officer performed “wore passes than are

required” for the HGN test

|f 'On the tdk-tad^tuti test, Reiner exhibited two oot of fight possible 

elm# of impairment. and on thconelcgged-Mand tot. he exhfbltcd three out. of four 
such clues. Tie officer that,asked- Reiner to submit to a preliminary breath test 
(PUT), but Reiner refused. The officer then-arrested Reiner, beginning die criminal 

proceeding* in thii cme. The circuit court impliclfty found the officer's testimony 

•credible, and ft dcaied Reiser**' »pp«itoa motion.

Reiser’* ease proceeded to trial, and a Jury found him guilty of 

operating with a PAC fourth offense and falhire to install an ignition Inirrloeik 

device, ffa was liter seraeneedi. and sow appeal*, challenging the circuit court’s 

denial of his suppression motion and various roflngs the poult made related to his 

•expert witness.

t§

0so/$skm

l>niul of Suppression Motion

|§ Reiner '61*1111* the clnos® court erred fa determining the officer had 

pmbahte cause to refuel the PBT and probable cause to' arrest him and In denying 

hts wppressfcm motion on 'those' basis* We conclude the court did not -tar:.

110 “As order granting re denying a motion to suppress evidence presents 

a question of ensltatiosai fact, which requires a two-step analysis on appellate 

renew." State v. MdseaheUer. M22 %¥I App 37.1?. 4M Wls. 2d 75,978 N.W.2d

4
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551, mimrdottedQMOtiLii, 2032.) (Ko. M4AW0&CR). “first, we review the 

circuit aunt’s findings of historical ftet under a deferential standard* upholding 

them unless -titty arc cfesriy wwjs„ Second, we hadependenUy apply 

enutMond prlaciplcs to those fact**' M (citation owiftii). Whether the

undisputed farts satisfy the probable caw standard is a tpeitan of law we review 

dc novo. Smie r. JMtp* 201$ W164. f|W-2«, 382 Wte M 92, f 13 N.W.2d 175,

111 fhebatdc cause it “teed os pfriWilftics; a»i, as » result, the fuels 

.faced toy itc officer *aeed only be wlffcisii to lead a rcawoatrfe officer t© believe 

that guilt If more than a possTptliljf*1 CmfyafOam v. Sharpes, 154 Wte 2d 815, 

511,453 fiWJd 508 (€1 Afp, >990) (eifotiw emitted), ‘%»t not a potability * 

Stats v, Ttmpttmi m Wte 2d i IS, 1:25,423 UMM 823 (1983). Cto* supreme 

court T«» slwtyi stressed the fes»itsMtittss: factor. It it reasonable to believe in 

itm ^rtawmtwecs that particular evfckner or comrthsnti may to located at a place 

-sought to te.searchodf* M fWWbte can** Is- « “pracjfetl, coroiaen-swiwc- 

dtiermhuitton” bawd m. it© Wally of the mmmmmrn, State r, Makinmt, 201(1 

Wl 80. fit, 327 Wte M 302, 736 E1M 40. •The tost, is olpcfwe- wh» a 

rcownsMe poll* officer- would behove under the eimfunfftaaces....”

Stats v. BritHm. M3 W1 App43,114.260 Wte 2d 279. ©50 N. WJd 40? (clwton 

omitted).

(12 “ftuferffccamie jo request a PiTropirci '9 quantum of proof that is 

,,. less lb* the level of proof requited. to crtablsh probable, cause- for arrest State 

% Blattrrmnn, 2015 WI46, |7S mM, 362 Wte. 2d 138,864 N..W.2d 26. Here, at 

the time the officer ashed .Reiser to submit to a PUT, the officer had far more than 

the requisite fmfebte cause to sake the- request.

s
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113 la State r. €@m 20* I WI. IM. ffl?. 2®.338 Wb. 2d 72.806 N,WJd 

918. our supreme court held thai when an officer fe aware that a driver is subject to 

a ,02 BAC restriction* ‘limom’fsj that even a small smownf of alcohol could put a 

suspect over"’' that. limit* and smells aiedbol emanating from the person. the officer 

has probable cause to request the subject submit to a PBT. The arresting officer 

here had tawtodjp of all of these facet, end ttwfch more.

of114 in addition to ‘Immediately sreell]ing{ a strong odor 

intoxicant*" as soon « Rdacr rolled doom the passenger window (he., the

officer smelled tta strong oto from several f«t away from fttiaer). ibe officer also 

ms aware that Hefner; (I) had bora speeding eleven miles over the speed limit 

fsMgge$tl*^| » belt of mmh-mxm by Reiner to die posted, speed limit), (2) had 

refused to pel over his vehicle for the officer for “a fignificatrt distance” despite the 

availability of «Hnwm*i i»®t»b1e tetttaex to do so (suggesting amsclomness of 

guilt); (3) tdlcr flopping, tad **c«,p|ped| bis taad and put it over his mouth” as if 

attempting m smell bis breath (stqypssing e««sefowaes of pit): (!) tad glassy 

and bloodshot eyes and stums) speeds tsogpstiag significant eonaimpilon of 

fllcriholj; (5) twice toiled having mmmmA any abuttal fsugpsting consctotisn^s 

of guilt): (6) had pidoRnedpoorfyoaihe field sobriety tests (suggesting significant 

consumption of alcohol); and |f) sjfteared to be trying to obstruct 'the officer's 

attempt to cand'oet the MG'* test by turning. Ms head and squinting his eyes 

(suggesting ©onsdousness of guilt), Armed1 with all of these facts, the officer not 

only had sufficient prataftie came to mpaat that Reiner submit to a PBT, the officer 

unquestionably .-had sufficient probable cause to arrest Reiner, even before 

requesting the PST, But, Reiner gjn* the officer' yet more probable cause for the

6
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arrest by refusing to submit to Am PBT farther suggesting conscJo'iBiws of guilt). 

Reiser’s challenge to the PBT request and .wrest Mis flat-3.

Reiner’s Bmrt Witness

|!S Reiner next. clhba* tie circstl court end in considering the State's 

mid.trial chaHcf$c to fcisexpftj Rebar'ctosns cnrcr bccanic the court** scheduling 

order required the Stic to ntshe such a chaDenge % an eariicr date. Reiner’s claim 

of mm-0m nowhere because even iff* coat did err by comidertng this challenge,

any welt error -was Mutates* becauec the cowl dtewed. leluer** expert to testify,

f 1® ftnther wilted to Rentes?*# expert, Eeiiter claims dmctrentf court. erred 

by '‘allowing the Stale to make ftoadWmoaj rrfjjeetfeiiii mi allow objections the 

State befienres exoeed* ibefexperij wtoefrt-aresiof expertite,” He-adds that idjuc 

to romwmis pbjfctlw .pwtafarf by Am fejeert and fwiwfOBS sldtiw called by 

the fcjonrt, the expet well not tonify fa ietsiT regalwg wseroo* matters Refacr, 

spedfloally roftfww In. Ms brief, We reject tots challenge- « ifater has fitted to 

Include a confide trial. transcript prodding support for Ms claims of errer. Because 

of flits failure, wo hav© no fwwrf of the ‘Inmneroot o||s«fteMw by the State,, what 

testimony the expert may fan* been prevented Crews proifiaing, or- the reasons the 

ctewt eowrt srasisnsJ the- State’* cbfeettons, Indeed, wt cannot ttvstn -confirm if 

Reuter’* «pTe»Mw»s wgarifag -what the; Sllte and court IM or did not. do i» 

aeeurstdy represented In Ms brief.

* teas'* pofttan Aat a* ittfailrR offer <M rat have pwAalfc cause to adnttoJoer a 
PBT »;W*a®r $eb*toaM%«nsx tern Is fowwM In part upon hH cwiaMM tint tie officer tstarttlf

Rrlwr, 0««t1lcetiad^*tedino>te<d 
traffic mp vfdres that he **onJy jo? S* 4 hears or deep, fewa lias iftPd to 2;3®~ Til* 

coMemion goes aOKfmr lor the simple nano* Am Rrtar* UK* to develop *ay sagumem based 
Mponttw.towwfbefMSfif'fiewrd Air, tl** offer’s abfiJty » perform h& &$$ dturiag the ttaffic 
stop was m *1 aMefeomtoed by «s stuped lack of sJ«y

sits
the
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$17 As w issue stated* “It is -flic oppettant’s responsibility to ensure 

completion of the appellate record and *what m appellate record is incomplete in 

connection with m Issue raised by the appeltawt we must assume that the missing 

materia] supports the '{ctaultj eeait’’* reliagState». Me After, 2001W1 App 262. 
|5 n.l. 248 Whs. 2d' SSS, 637 N.WJZd1T4 Cdtaiton omitted); s» otm Jodm v. 
Josfu,% 218 Wis, 2d 1®, II#. SSO H.W.24 708 (Cl App. WM) (declining to 

address whether the circuit court erred In denying appellant physical placement 
rights *1»eaiase in aider in determine whether the (circuit) court erroneously 

exercised t» discretion with respect to this fesoe, we must he sbfe to examine a full 
transcript of the proetfdlngs. (Appellant). however, has failed to provide us with 

the transcript.”), ftathennore, on appeal “it i* the harden of the appellant In 

demonstrate that the fdresdt) courtcrted.* Stltntht v, Amwr. 214 WIs. 2d I i.ft, 
125., 57* f€W.2d 688 <Cb App. 1897), Vitehout crftte&l record support for Ms 
arguments,. Reiner cwtnot meet this burden.

Tlyrtif affirmed,

Sm Wis, Stat.fMs opinion will not he published.
RWJ! t».2$M(b)5 <2081-22).

«
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