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[PUBLISH]
In the
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No. 22-12078

UNITED STATES OF AMERICA,
Plaintiff-Appellee,
versus

JOSEPH FUREY LUSK,

Defendant-Appellant.

Appeal from the United States District Court
for the Southern District of Florida
D.C. Docket No. 2:21-cr-14036-AMC-1

Before WILSON, LUCK, and LAGOA, Circuit Judges.
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LAGOA, Circuit Judge:

Joseph Lusk pled guilty to attempted enticement of a minor
in violation of 18 U.S.C. § 2422(b) and committing a felony offense
involving a minor while required to register as a sex offender in
violation of 18 U.S.C. § 2260A. At his sentencing, the district court
imposed an enhancement for being a “repeat and dangerous sex
offender against minors” based on Lusk’s prior Florida-state con-
viction for traveling to meet a minor after soliciting a guardian.
The district court sentenced him to 355 months’ imprisonment fol-
lowed by a lifetime of supervised release. Lusk appeals his convic-
tion under § 22604, the application of the enhancement, and the
reasonableness of his 355-month sentence. After careful review,
and with the benefit of oral argument, we affirm in part, vacate in

part, and remand to the district court for resentencing.
I. FACTUAL & PROCEDURAL BACKGROUND
A. Lusk’s Criminal Conduct

In October 2018, Lusk was convicted in Florida state court
of traveling to meet a minor after soliciting a parent, legal guardian,
or custodian, in violation of Florida Statute § 847.0135(4)(b). Lusk
believed that he had been communicating with a stepparent whose

>

minor stepchild was “curious about adult things.” The “steppar-
ent” was an undercover law enforcement officer. Lusk expressed
interest in the minor child and sent nude photos of himself to the
officer. When they made a plan to meet up, the officer asked Lusk
to buy a specific candy bar for the twelve-year-old. Lusk bought

the candy bar, and law enforcement arrested him after he left the
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store and drove to the designated undercover location. Lusk was
charged with traveling to meet a minor after soliciting a guardian,
pled no contest, was sentenced to 48-months’ imprisonment fol-
lowed by 72 months of probation, and was required to register as
a sex offender under both federal and Florida law. He was released
from the Florida Department of Corrections on July 5, 2021, after
serving his prison term.

Less than a month after being released from Florida state
prison, Lusk began engaging in predatory sexual conversations
with someone who he believed to be a minor. On August 1, 2021,
Lusk sent a friend request to a user on a social media site called
Moco Space. The user was an undercover investigator from the
Martin County Sheriff's Office. Once they linked as “friends,” the
investigator asked Lusk to contact her on a texting app called Kik,
where they chatted back and forth for four weeks. Once they were
connected on Kik, the investigator told Lusk that she was a fifteen-
year-old girl. Lusk asked if she liked older men and whether her
mother knew that she was dating older men. He sent the investi-
gator pictures of his face and asked for her pictures in return.
Lusk’s messages soon became graphic: he told the investigator he
would like to “get naked and ruff [sic] house” and that he wanted
to “bend u [sic] over my knee and spank u.” He sent her YouTube
videos of young girls dancing and posing provocatively and asked
if the investigator was “going to shake ur [sic] booty like that.”
Lusk asked if she was “naked yet” and scolded her for not having
shown her naked body to him. When the investigator mentioned
that it was raining out, Lusk suggested she “run around in it with



USCA11 Case: 22-12078 Document; 49-1 Date Filed: 10/03/2024 Page: 4 of 30

4 Opinion of the Court 22-12078

a white t-shirt [and] no bra on.” The investigator said that she had
gotten soaked while running to the mailbox, and Lusk replied, “oh
wow send me a pic lol.” He told the investigator that “maybe one

day soon I can getaway [sic] and come see you.”

The next day, the investigator told Lusk she needed to take a
shower. Lusk replied that he would “love to scrub ur [sic] whole
body for u [sic] and use my tongue too.” He told the investigator
that he was “wild kinky n [sic] freaky in bed” and that he wanted
to “lick n [sic] nibble on ur [sic] luscious boobies and hard nipples
[and] slowly lick on u r [sic] kitty and get it all wet and lick around
ur [sic] booty and make ur [sic] scream for more.” Lusk continued,
telling the investigator that he was “into oral[,] anal bareback[,] give
creampies[,] im [sic] into spanking choking tie n [sic] up using toys
or objects[,] fisting[,] want to try anal fisting too [and] pulling hair.”
Lusk summed up his interests, telling the investigator, “basically I
want a total dirty cum slut in bed.”

Later in their conversation, the investigator told Lusk that
she planned to go swimming at a friend’s house. Lusk stated that
he would “just love to see video of u 2 [sic] playing if that’s what
yall [sic] do with each other.” He asked the investigator if she was
bisexual and suggested that she “experiment to see what u [sic] like
and don’t like.” Several days later, Lusk sent the investigator two
photos of his erect penis. On August 18, 2021, Lusk asked the in-
vestigator to send a photo of herself “naked n [sic] shower” and

told her “I want u [sic] naked around me.”
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Based on all this, law enforcement obtained a warrant and
arrested Lusk at his home on August 31, 2021. In a post-Miranda
interview, Lusk admitted to chatting with the investigator, whom
he believed to be a fifteen-year-old child, on social media. He also
admitted that he sent photos of his penis to the investigator and
asked for pictures of her “a couple of times.” He also acknowl-
edged that he was a registered sex offender at the time.

A grand jury then returned an indictment for attempted en-
ticement of a minor in violation of 18 U.S.C. § 2422(b) (Count 1)
and committing a felony involving a minor while being required to
register as a sex offender in violation of 18 U.S.C. § 2260A (Count
2).

B. The Motion to Dismiss

Lusk moved to dismiss Count 2, arguing that the govern-
ment could not convict him because his conduct did not involve an
actual minor. In his view, because § 2260A does not criminalize
attempting to commit a felony involving a minor—but only the
completed offense—the involvement of a minor is a necessary ele-
ment of the charge. Lusk acknowledged, though, that this position
is foreclosed by United States v. Slaughter, 708 E3d 1208 (11th Cir.

2013),! and conceded that he was only preserving the issue in case

1 Slaughter holds that § 2260A does not “require the involvement of an actual
minor when that violation is predicated on a violation of § 2422” because “a
violation of § 2422(b) does not require an actual minor due to its attempt
clause.” 708 F.3d at 1215 (citing United States v. Root, 296 F.3d 1222, 1227 (11th
Cir. 2002)).
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Slaughter is overturned. The government responded, arguing that
Slaughter is binding and that Lusk’s conduct—communicating with
a person he believed to be a minor and asking the “minor” to create

sexually explicit images—was sufficient to sustain a conviction.

At a hearing on the motion to dismiss, the district court
agreed that Slaughter controlled and acknowledged that Lusk raised
the issue for preservation purposes. Lusk agreed that he was
merely preserving the argument and rested on his written motion.
The government likewise rested on its papers. The district court
denied the motion to dismiss Count 2 in light of Slaughter and is-
sued a paperless order to the same effect.

Lusk then pled guilty to Counts 1 and 2, and, in his proffer,
Lusk agreed to the facts described above. The district court ac-
cepted Lusk’s plea and adjudicated him guilty. The plea agreement
was conditional and provided that Lusk would be permitted to ap-
peal the district court’s order denying his motion to dismiss Count
2 on the basis that his violation of § 2260A did not involve an actual

minor.
C. Lusk’s Sentencing

Before sentencing, a probation officer prepared a presen-
tence investigation report (“PSI”) incorporating the same facts
Lusk admitted in his proffer. The PSI explained that Counts 1 and
2 could not be grouped because § 2260A prescribes a ten-year term
of imprisonment that runs consecutively to any other sentence and
because U.S.S.G. § 3D1.1(b)(1) prohibits grouping of counts that

require consecutive sentences. As to Count 1, US.S.G. §
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2G1.3(a)(3) set Lusk’s base offense level at 28. The PSI then added
two levels pursuant to U.S.S.G. § 2G1.3(b)(3)(A) because the offense
involved a computer, increasing his offense level to 30. The PSI
then determined that Lusk was a repeat and dangerous sex offender
against minors based on his 2018 Florida conviction for traveling to
meet a minor after soliciting a guardian. Under US.S.G. §
4B1.5(a)(1), therefore, his offense level became 37. The PSI then
deducted two points for acceptance of responsibility, resulting in a
total offense level of 35.

The PSI then considered Lusk’s prior convictions.2 His 2018
Florida conviction warranted three criminal history points. The
PSI added an additional two criminal history points because Lusk
committed the instant offense while still serving part of his sen-
tence (probation) for that 2018 conviction. His five criminal history
points placed him in criminal history category III. But the PSI then
classified Lusk as a repeat and dangerous sex offender against mi-
nors, converting his criminal history category to V under U.S.S.G.
§ 4B1.5(a)(2).> The PSI also noted that Lusk had one other pending
charge—a probation violation in the 2018 Florida case.

2 Aside from the convictions we discuss here, Lusk’s criminal history includes
writing bad checks, third degree battery, littering, driving with a suspended
license, failure to appear, theft of property, theft of property as a habitual of-
fender, second degree forgery, and simple assault.

30U.S.S.G. § 4B1.5(a)(2) provides:

In any case in which the defendant’s instant offense of convic-
tion is a covered sex crime, § 4B1.1 (Career Offender) does not
apply, and the defendant committed the instant offense of
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As to Lusk’s personal characteristics, the PSI stated that Lusk
was placed in foster care as an infant after his biological father
abused him. After three years in foster care, he was adopted by
John and Joan Lusk. Lusk was raised in a middle-class lifestyle and
reported mental and emotional abuse from his adopted father.
Lusk’s adopted mother is deceased, and he has not had contact with
his adopted father in twenty years. Lusk had sporadic contact with
his biological mother after he was adopted but has not had contact
with her since 2020 or 2021. Lusk graduated from high school and
completed a handful of college credits before dropping out due to
financial limitations and a lack of interest. He served in the Army
from 1991 to 1997 and was discharged under honorable conditions,
though his discharge was due to misconduct. Between his arrests
and incarceration, Lusk worked sporadically as a mechanic and la-
borer. Lusk has been married three times and has one adult child
with his second wife and two minor children (at the time of the
PSI) with his third wife. The PSI noted that Lusk owed about
$15,000 in child support for his two younger children and that the
children’s mother did not allow Lusk to contact their daughters af-
ter his 2018 sex-offense conviction.

conviction subsequent to sustaining at least one sex offense
conviction: . . .

(2) The criminal history category shall be the greater of: (A)
the criminal history category determined under Chapter Four,
Part A (Criminal History); or (B) criminal history Category V.
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Regarding sentencing options, for Count 1, the PSI stated
that the statutory minimum term of imprisonment was ten years,
and the maximum was life. Lusk’s guideline range for Count 1 (of-
fense level 35, criminal history category V) was 262-327 months.
As to Count 2, the PSI explained that a mandatory sentence of ten
years must run consecutive to the sentence imposed for Count 1.
As to both Counts 1 and 2, Lusk was subject to a term of supervised
release between five years (required by statute) and life, to run con-
currently on both Counts.

Lusk objected to the enhancement for being a repeat and
dangerous sex offender against minors (the “Chapter 4 Enhance-
ment”).# He argued that his 2018 Florida conviction for traveling
to meet a minor after soliciting a guardian, in violation of Florida
Statute § 847.0135(4)(b), could notbe considered a “sex offense con-
viction” for purposes of the enhancement because there is no anal-
ogous federal offense that would qualify as a “sex offense convic-
tion.” The government responded that Lusk’s Florida conviction
was substantively similar to a violation of § 2422(b), which crimi-
nalizes the use of interstate commerce to persuade or entice a mi-
nor to engage in sexual activity. And, the government pointed out,
like Lusk’s Florida conviction, a defendant can be convicted under

§ 2422(b) for communicating with an adult intermediary rather

4 Lusk also objected to the PSI’s failure to give him the third point for ac-
ceptance of responsibility. While the PSI credited him two points for ac-
ceptance, it did not give him the third point for timely notifying the govern-
ment of his intent to plead guilty—nor did the government move to award
him the third point. This issue is not germane to the appeal.
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than an actual child. For these reasons, the government maintained
that Lusk’s Florida conviction was properly considered a prior “sex
offense conviction” and the Chapter 4 Enhancement should apply.

In its PSI Addendum, Probation agreed with the govern-
ment. The Addendum explained that, pursuant to U.S.S.G. § 4B1.5
cmt. n.3(A)(ii), a “‘sex offense conviction’ (I) means any offense de-
scribed in 18 U.S.C. § 2426(b)(1)(A) or (B), if the offense was perpe-
trated against a minor; and (II) does not include trafficking in, re-
ceipt of, or possession of, child pornography.” And according to §
2426(b)(1), a “prior sex offense conviction” means a conviction for
an offense either “(A) under this chapter (meaning chapter 117),
chapter 109A, chapter 110, or section 1591”; or (B) under state law
“for an offense consisting of conduct that would have been an of-
fense under a chapter referred to in subparagraph (A) if the con-
duct had occurred within the special maritime and territorial juris-
diction of the United States.” The Addendum described how
Lusk’s prior Florida conviction was similar to his conviction here—
attempted enticement of a minor to engage in sexual activity in
violation of § 2422(b), which is a chapter 117 offense. Thus, the
Addendum reasoned, because the Florida conviction is an offense
under state law consisting of conduct that would have been an of-
fense under a chapter identified in subparagraph A (chapter 117) if
it occurred within federal jurisdiction, the Florida conviction satis-
fies the criteria for the repeat-and-dangerous-sex-offender enhance-
ment under Chapter 4.
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At the sentencing hearing, Lusk renewed his objection to the
Chapter 4 Enhancement and argued that the district court had to
apply the categorical approach to determine whether his Florida
conviction qualified as a sex offense under one of the applicable
federal statutes.’ Because he solicited a parent rather than a child,
Lusk argued that his conduct did not amount to a sex offense under
federal law. He also argued that the Florida statute of conviction
was broader than any potential federal analogue because the Flor-
ida statute did not require that the enticing communications be
shared with the child. Lusk concluded that the Florida statute was
overbroad in comparison to federal law. The government, for its
part, rested on its written response to Lusk’s objection and added
only its view that the elements of the Florida offense are narrower
than chapter 117, such that any conviction under the Florida statute
would also be a chapter 117 crime. For support, the government
pointed to United States v. Lee, 886 F.3d 1161 (11th Cir. 2018), and
United States v. Murrell, 368 F.3d 1283 (11th Cir. 2004), both affirm-
ing convictions for enticement to commit sexual acts with a child
when the defendants communicated only with an adult, not di-
rectly with a child.

The district court overruled Lusk’s objection as follows:

5 Under the categorical approach, “the sentencer should ask only about
whether ‘the defendant had been convicted of crimes falling within certain
categories,” and not about what the defendant had actually done.” Mathis v.
United States, 579 U.S. 500, 511 (2016) (quoting Taylor v. United States, 495 U.S.
575, 600 (1990)).
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I'm going to overrule the objection on this
point, I think conducting a categorical analysis of the
relevant statute, which in this case it’s undisputed is
[Florida Statute § 847.0135], subsection 4B, that of-
fense would qualify under — excuse me[,] would qual-
ify as a sex offense within the meaning of the Chapter
4 enhancement.

Clearly, the offense prohibits offenses perpe-
trated at minors and categorically, he was traveling to
meet a minor. The fact that he communicated with a
legal guardian of a minor for the purpose of partici-
pating or at least attempting to participate in prohib-
ited sexual conduct with a minor doesn’t take it out-
side of the bounds of the federal analogue, and with
respect to the commentary in the guidelines itself, I
think clearly the offense was perpetrated at a minor
within the commentary, so for those reasons, the
Court will overrule the objection.

The district court sustained Lusk’s objection to the failure to
include the additional one-level reduction for acceptance of respon-
sibility. It also confirmed with the probation officer that Lusk’s new
guideline range was 235- to 293-months’ imprisonment as to Count

1 and a mandatory consecutive 10-year sentence as to Count 2.

Lusk then raised a new objection—that the consecutive sen-
tences double-counted his Florida conviction because both the
Chapter 4 Enhancement on Count 1, and the entirety of Count 2,
depended on his Florida conviction. Probation explained that, no,
the guideline range related only to Count 1 because the statute
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charged in Count 2 required a consecutive term. Probation di-
rected the district court and the parties to Paragraph 20 of the PSI,
which reads as follows:

According to § 2A3.6(b), since the defendant was con-
victed of 18 US.C. § 2260A, the guideline sentence is
the term of imprisonment required by statute. Chap-
ters Three (Adjustments) and Four (Criminal History
and Criminal Livelihood) shall not apply to this count.
Pursuant to § 3D1.1(b)(1), any count for which the
statute specifies a term of imprisonment to be im-
posed and requires that such term of imprisonment
be imposed to run consecutively to any other term of
imprisonment is excluded from being grouped with
any other count. Sentences for such counts are gov-
erned by the provisions of § 5G1.2(a), which states
that the sentence to be imposed on a count for which
the statute specifies a term of imprisonment to be im-
posed and requires that such term of imprisonment
be imposed to run consecutively to any other term of
imprisonment shall be determined by that statute and
imposed independently.

Lusk maintained his objection to consecutive sentences, arguing
that this model “double counts” the conduct underlying his Count
2 conviction because that same conduct was also the basis for the
Chapter 4 Enhancement. Lusk argued that, without that enhance-
ment, the guideline range for Count 1 would be 87 to 108 months.
Counsel then clarified that she understood that the law requires the
district court to impose a ten-year consecutive sentence on Count
2, but that the additional imposition of the Chapter 4 Enhancement
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as to Count 1 still resulted in “double counting” the conduct under-
lying Lusk’s Florida conviction.

The government responded that the objection was un-
timely and, in any event, Count 2 was a separate offense with a sep-
arate statutory sentencing requirement. Probation clarified only
that, if the Chapter 4 Enhancement were not applied, the guideline
range would be 120 to 150 months, not 87 to 108 months as defense
counsel suggested. The district court then overruled Lusk’s objec-
tion because (1) it was untimely, as the PSI expressly stated at Para-
graph 92 that the sentence for Count 2 would run consecutively to
the sentence for Count 1, and (2) Lusk’s position lacked any legal
support. The district court then recited the proper calculation of
Lusk’s guideline range, addressed remaining objections to the con-
ditions of Lusk’s supervised release, and adopted the PSI.

The government requested a sentence at the high end of the
guideline range, relying especially on Lusk’s recidivism within only
a few weeks of being released from his previous prison sentence.
Because of his repeat-offender status and the month-long duration
of Lusk’s sexual communications with a fictitious child, the gov-
ernment continued, his conduct could not be excused as a mistake
or lapse in judgment. The government also stressed that Lusk was
aware that his behavior was illegal, and—instead of ceasing it—he
tried to hide it by telling the investigator that his probation officer

was visiting as if to prevent “the girl” from texting during the visit.¢

6 We are not sure that this is a fajthful reading of the text transcript. Lusk told
the investigator, “My [probation officer] is stopping by after 8. .. . It be ok im
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Lusk requested 240 months’ imprisonment, comprising ten
years as to each count, running consecutively. In support, Lusk re-
iterated that the Chapter 4 Enhancement drastically increased his
guideline range even though that same prior conduct (the Florida
conviction) was already accounted for in his conviction on Count
2. Lusk claimed that he was suffering a “snowball” effect in that his
prior conviction led to (1) the Chapter 4 Enhancement, (2) an addi-
tional enhancement for re-offending while under a criminal justice
sanction, and (3) his Count 2 conviction and consecutive sentence.
Lusk argued that a twenty-year sentence was sufficient because his
crime did not involve an actual minor, he did not harm any minor,
he did not solicit an in-person meeting with the fictitious minor,
and he had not yet had the benefit of sex-offender treatment when
he committed the crime. Lusk also told the district court that he
would be less likely to reoffend in the future because he would have

not doing anything wrong,” and the investigator replied, “Ok I will not txt u
[sic] then.” Lusk did not ask the investigator not to text him or otherwise
suggest he was intentionally hiding the conversation from his probation of-
ficer. But this discrepancy does not weigh on the issues before us on appeal.
And in any event, at other times in their chat, Lusk told the undercover inves-
tigator things like “Ok babe I just want you to know and understand if im
cautious or I get quite [sic] at times I delete ur [sic] messages and photos im
actually not aloud [sic] to talk to anyone under 18.” When the investigator
offered, “we can stop talking I don’t want u [sic] to get into any trouble,” Lusk
replied, “Ti]t’s ok I won’t get in trouble. . . . They don’t ask me about my fone
[sic] anyways and if they do they wont find anything.” In other words, there
is evidence in the text log to show that Lusk consciously hid his communica-
tions with the investigator from his probation officer because he knew he was
not allowed to contact minors.
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the benefit of sex-offender treatment while in prison and would be
better positioned to reintegrate into society. In sum, Lusk accepted
that the district court had to impose a ten-year consecutive sen-
tence on Count 2 and asked that, in determining the sentence for
Count 1, the district court consider the weight of that consecutive
sentence and his “double counting” arguments and impose only
ten years (far below the bottom of the guideline range). Lusk de-
clined to speak on his own behalf.

The district court confirmed that it had considered the state-
ments of the parties, the PSI, and the statutory factors set forth in
18 U.S.C. § 3553(a), and the court announced that it would impose
a sentence at the low end of the guidelines, which was sufficient to
satisfy the § 3553(a) factors. In particular, the district court noted
the need to deter Lusk from “his deplorable conduct, soliciting sex
with minors, something which he has now done repeatedly . . .
within a very short period of time of being released from state cus-
tody for a similar offense.” The district court also singled out the
“highly disturbing” nature of Lusk’s communications with the fic-
titious minor, his attempts to conceal his sex offender status in
those communications, and his incomplete cooperation with his
registration requirements, e.g., he had failed to disclose all his so-
cial media accounts. For these reasons, the district court sentenced
Lusk to 235 months’ imprisonment as to Count 1 and 120 months
as to Count 2, to be served consecutively. The district court then
recited the additional terms of his sentence, including no fine, a
lifetime term of supervised release with standard and special con-

ditions, and a $200 special assessment. Lusk’s counsel preserved
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objections to the procedural and substantive reasonableness of the
sentence. This appeal now ensues.

IL. STANDARDS OF REVIEW

“We review de novo the interpretation and application of
the Sentencing Guidelines.” United States v. Cingari, 952 F.3d 1301,
1305 (11th Cir. 2020). And we review de novo questions of statu-
tory interpretation. Slaughter, 708 F.3d at 1214. We review the sub-
stantive reasonableness of a sentence for abuse of discretion.
United States v. Curtin, 78 F.4th 1299, 1311 (11th Cir. 2023). In chal-
lenging the reasonableness of a sentence, the defendant “has the
burden of establishing the sentence is unreasonable in light of the
record and the § 3553(a) factors.” United States v. Gonzalez, 550 F.3d

. 1319, 1324 (11th Cir. 2008).

III. ANALYSIS

Lusk raises three issues on appeal. First, he argues that the
district court erred when it applied the “repeat and dangerous sex
offender against minors” enhancement (the Chapter 4 Enhance-
ment) based on his prior conviction for traveling to meet a minor
after soliciting a guardian, in violation of Florida Statute
§ 847.0135(4)(b). Second, he challenges the procedural and sub-
stantive reasonableness of his total 355-month sentence and life-
time sex-offender registry requirement. Finally, he appeals the dis-
trict court’s denial of his motion to dismiss Count 2 (as contem-
plated in his conditional plea agreement) on the basis that his con-
viction under § 2260A cannot stand because no actual minor was

involved.
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We address these issues in turn.
A. The Chapter 4 Enhancement Does Not Apply

Lusk first argues that the district court erred when it applied
the “repeat and dangerous sex offender against minors” enhance-
ment—the Chapter 4 Enhancement—based on his prior Florida
conviction for traveling to meet a minor after soliciting a guardian,
in violation of Florida Statute § 847.0135(4)(b). We agree, for rea-
sons we now explain.

We review “de novo the district court’s interpretation of
criminal statutes and sentencing guidelines.” United States v. Kraw-
czak, 331 E3d 1302, 1305 (11th Cir. 2003). To preserve an issue for
review, a party must raise the issue clearly enough that the district
court understands the objection. United States v. Brown, 934 FE.3d
1278, 1306 (11th Cir. 2019). But “once a party has preserved an is-
sue, it may ‘make any argument in support of that claim; parties
are not limited to the precise arguments they made below.” Id. at
130607 (quoting Yee v. City of Escondido, 503 U.S. 519, 534 (1992)).

As a preliminary matter, we reject the government’s argu-
ment that Lusk is entitled only to plain-error review. At sentencing,
Lusk specifically invoked the categorical approach and urged the
district court to follow that approach in determining whether his
Florida state conviction justified the Chapter 4 Enhancement. Lusk
has developed his argument further on appeal, and he properly pre-
served his position that a categorical analysis applies. He is there-
fore entitled to de novo review. See Brown, 934 F.3d at 1306-07.
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We now turn to the merits. The Chapter 4 Enhancement
applies when:

[TThe defendant’s instant offense of conviction is a
covered sex crime, § 4B1.1 (Career Offender) does
not apply, and the defendant committed the instant
offense of conviction subsequent to sustaining at least
one sex offense conviction.

U.S.S.G. § 4B1.5(a). The application notes provide that:

“Sex offense conviction” (I) means any offense de-
scribed in 18 U.S.C. § 2426(b)(1)(A) or (B), if the of-
fense was perpetrated against a minor; and (II) does
not include trafficking in, receipt of, or possession of,
child pornography.

Id. § 4B1.5 cmt. n.3(A)(i).” And 18 US.C. § 2426(b)(1), in turn, pro-
vides that:

7In his reply brief, Lusk raises the new argument that we should not consider
the guideline comment at all and, instead, should look only to the text of the
guideline itself. But Lusk made no such argument either before the district
court or in his initial brief. We recognize that our en banc decision in United
States v. Dupree, 57 F.4th 1269 (11th Cir. 2023) (en banc), came out after Lusk
filed his initial brief, but this is not just a matter of Lusk adding a new citation
to his reply brief. Rather, Lusk raised the entire argument about applicability
of the commentary, for the first time, in his reply brief. He has therefore for-
feited the issue. United States v. Levy, 379 F.3d 1241, 1244 (11th Cir. 2004)
(“[TThis Court . . . repeatedly has refused to consider issues raised for the first
time in an appellant’s reply brief.”); Sapuppo v. Allstate Floridian Ins. Co., 739
F.3d 678, 683 (11th Cir. 2014) (similar). Moreover, this new addition raised in
the reply brief contradicts Lusk’s own position in his initial brief, where he
agrees—based on the commentary—that “for a prior state conviction to
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[TThe term “prior sex offense conviction” means a
conviction for an offense—

(A) under this chapter [chapter 117], chapter
109A, chapter 110, or section 1591; or

(B) under State law for an offense consisting of
conduct that would have been an offense under
a chapter referred to in subparagraph (A) if
that conduct had occurred within the special
maritime and territorial jurisdiction of the
United States.

Read together, and as relevant to Lusk, the Chapter 4 En-
hancement applies if Lusk’s Florida conviction would have been an
offense under chapters 117, 109A, or 110, or under § 1591, had it
occurred within the federal jurisdiction. So, we turn to the Florida
statute under which Lusk was convicted. Florida Statute
$ 847.0135(4)(b) provides:

Traveling to meet a minor.—Any person who travels
any distance either within this state, to this state, or
from this state by any means, who attempts to do so,
or who causes another to do so or to attempt to do so
for the purpose of engaging in any illegal act de-
scribed in chapter 794, chapter 800, or chapter 827, or

constitute a ‘prior sex offense conviction’ it must criminalize conduct that
would have been an offense under” § 2426(b)(1)(A). All of this is to say, be-
cause Lusk’s Dupree objection was not preserved for our review, we do not
decide it. Thatis, we leave for another day whether U.S.S.G. § 4B1.5(a) is am-
biguous, and this opinion should not be read to take any position on that ques-
tion.
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to otherwise engage in other unlawful sexual conduct
with a child or with another person believed by the
person to be a child after using a computer online ser-
vice, Internet service, local bulletin board service, or
any other device capable of electronic data storage or
transmission to:

(b) Solicit, lure, or entice or attempt to solicit,
lure, or entice a parent, legal guardian, or cus-
todian of a child or a person believed to be a
parent, legal guardian, or custodian of a child
to consent to the participation of such child in
any act described in chapter 794, chapter 800,
or chapter 827, or to otherwise engage in any
sexual conduct,

commiits a felony of the second degree, punishable as
provided in § 775.082, § 775.083, or § 775.084.

Finally, the parties seem to agree that the relevant federal
analogue is found in § 2422(b), which criminalizes coercion or en-

ticement of a child as follows:

Whoever, using the mail or any facility or means of
interstate or foreign commerce, or within the special
maritime and territorial jurisdiction of the United
States knowingly persuades, induces, entices, or co-
erces any individual who has not attained the age of
18 years, to engage in prostitution or any sexual activ-
ity for which any person can be charged with a crimi-
nal offense, or attempts to do so, shall be fined under
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this title and imprisoned not less than 10 years or for

life.

Here, we reach our first question (and the parties’ first disa-
greement): in determining whether Lusk has a prior conviction for
a sex offense, do we apply a categorical analysis to the Florida stat-
ute? Or do we look at Lusk’s conduct of conviction?® The proper
method for assessing a prior conviction for the purposes of the
Chapter 4 Enhancement is a matter of first impression in this Cir-
cuit. We find instructive, however, the Third Circuit’s reasoning in
United States v. Dahl, 833 F.3d 345 (3d Cir. 2016). In Dahl, to decide
whether a prior conviction qualifies as a “sex offense” for purposes
of the Chapter 4 Enhancement, our sister circuit “delve[d] into the
facts to determine whether the victim was a minor, [but] con-
tinue[d] to apply the categorical approach to the underlying ele-
ments of the predicate offense.” Id. at 352.

Dahl pled guilty to multiple crimes involving the use of in-
terstate commerce to engage minors in sexual activity. Id. at 348.
He had several prior state-court convictions for sexual offenses

against children, so the district court applied the Chapter 4

8 The parties dispute whether our precedent in United States v. Breitweiser, 357
F.3d 1249 (11th Cir. 2004), controls our analysis here. For two reasons, we
conclude that Breitweiser is inapplicable. First, in Breitweiser, we parsed a dif-
ferent enhancement, 18 U.S.C. § 2247, which comprises different language and
a different structure from the enhancement at issue here. See 357 F.3d at 1255—
56; compare 18 U.S.C. § 2247, with U.S.S.G. § 4B1.5(a)(2). Second, even if Breit-
weiser addressed the same enhancement, its analysis would be of little instruc-
tive value because the district court in this case did not rely on extrinsic docu-
ments, like the plea colloquy at issue in Breitweiser. See 357 F.3d at 1255-56.
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Enhancement to his sentence. Id. On appeal, Dahl argued (for the
first time) that the application of this enhancement was plain error
because his state convictions were not categorical sex offenses. Id.
The Third Circuit agreed, in light of the Supreme Court’s directive
that, in determining whether a prior conviction qualifies as a pred-
icate offense for a sentencing enhancement, that a court “must ap-
ply the categorical approach” and “look only to the statutory defi-
nitions’—i.e., the elements—of a defendant’s prior offenses, and not
‘to the particular facts underlying those convictions.” Id. at 349
(emphasis in original) (quoting Descamps v. United States, 570 U.S.
254,261 (2013)). Only if the statute of conviction requires the same
elements as a federal analogue can the prior conviction serve as a
predicate. Id. But, if the statute of the prior conviction sweeps
more broadly than the federal analogue or generic crime, “a con-
viction under that law cannot count as a predicate, even if the de-
fendant actually committed the offense in its generic form.” Id. at
350 (alterations adopted) (emphasis omitted) (quoting Descamps,
570 U.S. at 261).

And the court in Dahl further explained, the approach does
not change when the enhancement refers to “conduct” in its text.
Id. (citing Johnson v. United States, 576 U.S. 591, 604 (2015)). Rather,
“the important textual reference for triggering the categorical ap-
proach is ‘conviction,” not ‘conduct.” Id. (citing Johnson, 576 U.S.
at 604-05); see also Johnson, 576 U.S. at 604-05 (“This emphasis on
convictions indicates that ‘Congress intended the sentencing court
to look only to the fact that the defendant had been convicted of

crimes falling within certain categories, and not to the facts
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underlying the prior convictions.” (quoting Taylor v. United States,
495 U.S. 575, 600 (1990))); Mathis v. United States, 579 U.S. 500, 511
(2016) (“By enhancing the sentence of a defendant who has three
“previous convictions’ for generic burglary, § 924(e)(1)—rather than
one who has thrice committed that crime—Congress indicated
that the sentencer should ask only about whether ‘the defendant
had been convicted of crimes falling within certain categories,” and
not about what the defendant had actually done.” (quoting Taylor,
495 U.S. at 600)).

The court in Dahl concluded that the categorical approach
applied to a court’s review of a Chapter 4 Enhancement, with one
limited exception: a court may conduct a factual inquiry only to
determine if the qualification giving rise to the enhancement is sat-
isfied. Dahl, 833 E.3d at 351 (citing Nijhawan v. Holder, 557 U.S. 29
(2009)). In reaching this conclusion, the Dahl court cited to Nijha-
wan, the Supreme Court’s decision where the Court held that
where a certain immigration statute applied to people with convic-
tions for aggravated felonies, including “an offense that . . . involves
fraud or deceit in which the loss to the victim or victims exceeds
$10,000,” the district court could properly engage in a “circum-
stance-specific” inquiry to determine whether the qualifying limi-
tation—the $10,000 threshold—was satisfied. 557 U.S. at 38-40
(quoting 8 U.S.C. § 1101(a)(43)(M)(i)). The Supreme Court, how-
ever, only excluded the monetary threshold from categorical treat-
ment, id. at 40, leading the Third Circuit in Dahl to conclude that
the categorical approach should still be applied to the remaining
elements of the statute at issue. See Dahl, 833 F.3d at 352. The
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Third Circuit reasoned, therefore, that it should “delve into the
facts to determine whether [Dahl’s] victim was a minor, [but] con-
tinue to apply the categorical approach to the underlying elements
of the predicate offense.” Id.

We agree that the Third Circuit’s reasoning in Dahl is the
correct approach, given the guardrails the Supreme Court set out
in Descamps, 570 U.S. 254; Johnson, 576 U.S. 591; and Mathis, 579 U.S.
500. Given these strictures, we are compelled to conclude that the
district court erred in its application of the Chapter 4 Enhancement
because the Florida statute under which Lusk was previously con-
victed is broader than the federal analogue. The Florida conviction
cannot, therefore, qualify as a predicate offense. As we have said,
the Florida statute of Lusk’s prior conviction criminalizes traveling
to meet a minor to engage in “any illegal act described in chapter
794, chapter 800, or chapter 827, or to otherwise engage in other
unlawful sexual conduct” after soliciting a parent or guardian for
access to the minor. Fla. Stat. § 847.0135(4). The least culpable
conduct that could sustain a conviction under this statute appears
to be traveling to meet a minor for the purpose of contributing to
the delinquency ofa child, in violation of section 827.04(1)(a). That
is plainly not a sex offense.” Because the Florida statute under

which Lusk was previously convicted sweeps more broadly than

° The statute under which Lusk was convicted also includes in its sweep trav-
eling to meet a minor to engage in neglecting the child, in violation of section
827.03(2)(b) or (d), or to engage in mentally abusing the child, in violation of
section 827.03(2)(c). These crimes, like contributing to the delinquency of a
child, are heinous—but they are not sex offenses.
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the comparable federal statute, we cannot consider it a categorical
sex offense.® See Descamps, 570 U.S. at 261.

B. Lusk’s Sentence is Not Reasonable

Lusk next challenges the substantive reasonableness of his
sentence. He argues that the sentence was unreasonable for the
following reasons: (1) it was based on an improper guidelines cal-
culation; (2) it did not adequately take into consideration the §
3553(a) factors; and (3) it was disproportionate in comparison to
other sex-offender sentences.

We review the substantive reasonableness of a sentence for
an abuse of discretion. United States v. Dixon, 901 F.3d 1322, 1348
(11th Cir. 2018). The party challenging the sentence bears the bur-
den to show that it is unreasonable in light of the record and the

10 We note that, even if we were to find that section 847.0135(4)(b) is divisible,
a modified categorical approach would lead us to the same conclusion. Under
the modified categorical approach, we may consider a limited set of docu-
ments—such as the indictment, jury instructions, plea agreement, and plea
colloquy—to determine which specific crime, comprising which elements, the
defendant committed. See Alvarado-Linaresv. United States, 44 F.4th 1334, 1342
(11th Cir. 2022); Shepard v. United States, 544 U.S. 13, 26 (2005). Here, that
exercise is futile because his state-court judgment—the only Shepard docu-
ment the government filed on the record—provides only that he pled nolo
contendere to the charge under section 847.0135(4)(b), with no specific facts.
Moreover, we have taken judicial notice of Lusk’s state-court docket and an
examination of the docket shows that the information under which Lusk was
charged likewise recites the whole of section 847.0135(4)(b) and does not iden-
tify what illegal conduct he sought to commit against the minor. This is to
say, even under a modified categorical approach, we would similarly conclude
that the record does not support application of the Chapter 4 Enhancement.
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§ 3553(a) factors. United States v. Shabazz, 887 F.3d 1204, 1224 (11th
Cir. 2018). We will vacate a sentence on reasonableness grounds
only if “we ‘are left with the definite and firm conviction that the
district court committed a clear error of judgment in weighing the
§ 3553(a) factors.” United States v. Irey, 612 F.3d 1160, 1190 (11th
Cir. 2010) (en banc) (quoting United States v. Pugh, 515 F.3d 1179,
1191 (11th Cir. 2008)). A district court abuses its discretion “when
it (1) fails to afford consideration to relevant factors that were due
significant weight, (2) gives significant weight to an improper or
irrelevant factor, or (3) commits a clear error of judgment in con-
sidering the proper factors” unreasonably. Id. at 1189 (quoting
United States v. Campa, 459 F.3d 1121, 1174 (11th Cir. 2006) (en
banc)). We consider whether a “sentence is substantively unrea-
sonable under the totality of the circumstances and in light of the §
3553(a) factors.” United States v. Cubero, 754 F.3d 888, 892 (11th Cir.
2014). The district court is required to evaluate all of the § 3553(a)
factors but has ample discretion to assign relative weight to each
factor. United States v. Ramirez-Gonzalez, 755 F.3d 1267, 1272-73
(11th Cir. 2014); United States v. Rosales-Bruno, 789 F.3d 1249, 1254
(11th Cir. 2015). Despite that discretion, a district court’s unjusti-
fied reliance on any one § 3553(a) factor may be indicative of an
unreasonable sentence. Pugh, 515 F.3d at 1191. The district court’s
imposition of a sentence well below the statutory maximum pen-
alty is an indicator of reasonableness. United States v. Croteau, 819
F.3d 1293, 1310 (11th Cir. 2016).

Under § 3553(a), the district court must consider the nature

and circumstances of the offense and the history and characteristics
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of the defendant; the need for the sentence imposed to reflect the
seriousness of the offense, to promote respect for the law, and to
provide just punishment for the offense as well as to afford specific
and general deterrence; and the need to avoid unwarranted sen-
tence disparities among defendants with similar records who have
been found guilty of similar conduct. A district court’s decision to
place “substantial weight” on a defendant’s criminal history is con-
sistent with the § 3553(a) factors because five of those factors relate
to criminal history. Rosales-Bruno, 789 F.3d at 1263.

Our analysis begins and ends with Lusk’s argument that the
guideline range was improperly calculated because the Chapter 4
Enhancement should not have applied. As we explained in the pre-
vious section, we agree that Lusk’s sentence was improperly en-
hanced. For this reason alone, we must remand for resentencing

under the correct guideline calculations.*
C. Lusk’s 18 U.S.C. § 2260A Conviction Stands

Finally, Lusk challenges the validity of his conviction under
§ 2260A because no actual minor was involved in the conduct of
his offense. This argument is plainly foreclosed by our binding
precedent in Slaughter. In Slaughter, we held that when a conviction
under § 2260A is predicated on coercion and enticement in viola-
tion of § 2422(b), “a defendant may be convicted even where his

11 Because we agree that Lusk’s sentence arose from an improper enhance-
ment, we need not address his additional argument that the sentence was dis-
proportionate. For the same reason, we decline to consider Lusk’s challenge
to the district court’s consideration of the § 3553(a) factors.
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conduct did not [otherwise] involve an actual minor.” 708 F.3d at
1216. We are bound by that precedent. See United States v. Archer,
531 FE3d 1347, 1352 (11th Cir. 2008).

Recall that, in this case, Lusk was indicted for and pled guilty
to violating § 2422(b) by attempting to entice a minor using a facil-
ity and means of interstate commerce (Count 1) and to committing
that specific offense while being required to register as a sex of-
fender, in violation of § 2260A (Count 2). Under § 2260A, a person
who is required to register as a sex offender and who commits a
felony offense “involving a minor” under § 2422 (or a variety of
other enumerated sections) “shall be sentenced to a term of im-
prisonment of 10 years in addition to the imprisonment imposed
for the offense under that provision.” Section 2422(b), in turn, pro-
vides that anyone who:

using the mail or any facility or means of interstate or
foreign commerce . . . knowingly persuades, induces,
entices, or coerces any individual who has not at-
tained the age of 18 years, to engage in prostitution
or any sexual activity for which any person can be
charged with a criminal offense, or attempts to do so,
shall be fined under this title and imprisoned not less
than 10 years or for life.

Lusk now argues—pursuant to a conditional plea that pre-
served his right to raise this issue on appeal—that the district court
erred in denying his motion to dismiss Count 2 because no actual
minor was involved in his violation of § 2422(b). In Lusk’s view,
the plain text of § 2260A requires that the predicate felony offense
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be one “involving a minor.” He urges us to interpret the statute
according to its plain text and hold that an offense involving a ficti-
tious minor cannot satisfy § 2260A. Lusk acknowledges that Slaugh-
ter controls but raises the argument for preservation purposes
should Slaughter be overturned in the future.2

Because Slaughter is dispositive, we affirm Lusk’s conviction
for Count 2.

IV. CONCLUSION

Predatory crimes against children “are among the most
egregious and despicable of societal and criminal offenses.” United
States v. Sarras, 575 E3d 1191, 1220 (11th Cir. 2009). For the reasons
discussed above, we affirm Lusk’s conviction for those acts and af-
firm his sentence as to Count 2. We are compelled, however, to
vacate his sentence as to Count 1 and remand the matter to the

district court for resentencing in accordance with this opinion.

AFFIRMED in part and VACATED in part and
REMANDED for resentencing.

12When Lusk filed this appeal, a pro se petition for writ of certiorari, challeng-
ing our reasoning in Slaughter, was pending before the Supreme Court. That
petition has since been denied. LaSane v. United States, 143 S. Ct. 340 (2022).
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Before WILSON, LUCK, and LAGOA, Circuit Judges.

(October 10, 2024)

This opinion has been changed as follows:

On page 2, in the second sentence of the second par-
agraph, “Lusk” was added to the beginning of the sentence.

On page 23, in the first full sentence on the page,
“the” was added between “that” and “application.”

On page 25, in the first sentence of the first full para-
graph, “District’s” was changed to “Circuit’s”
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

FORT PIERCE DIVISION
UNITED STATES OF AMERICA § JUDGMENT IN A CRIMINAL CASE
§
V. §
§ Case Number: 2:21-CR-14036-AMC(1)
JOSEPH FUREY LUSK §  USM Number: 70153-509
§
§ Counsel for Defendant: M. Caroline McCrae
§ Counsel for United States: Stacey E. Bergstrom
THE DEFENDANT:
pleaded guilty to counts One and Two of the Indictment

n pleaded guilty to count(s) before a U.S. Magistrate
Judge, which was accepted by the court.

] pleaded nolo contendere to count(s) which was
accepted by the court

[ | was found guilty on count(s) after a plea of not guilty

The defendant is adjudicated guilty of these offenses:

Title & Section / Nature of Offense Offense Ended Count
18:2422.(b)F Coercion Or Enticement Of Female 08/18/2021 1
18:2260A.F Penalties For Registered Sex Offenders 08/18/2021 2

The defendant is sentenced as provided in pages 2 through 8 of this judgment. The sentence is imposed pursuant to the Sentencing
Reform Act of 1984.

[0 The defendant has been found not guilty on count(s)
LI Count(s) [(1is [ are dismissed on the motion of the United States

It is ordered that the defendant must notify the United States Attorney for this district within 30 days of any change of name,
residence, or mailing address until all fines, restitution, costs, and special assessments imposed by this judgment are fully paid. If
ordered to pay restitution, the defendant must notify the court and United States Attorney of material changes in economic
circumstances.

June 13,2022

Date of Imposition of Judgment

Signature of Judge

AILEEN M. CANNON
UNITED STATES DISTRICT JUDGE

Name and Title of Judge

June 13,2022

Date
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DEFENDANT: JOSEPH FUREY LUSK
CASE NUMBER: 2:21-CR-14036-AMC(1)

IMPRISONMENT

The defendant is hereby committed to the custody of the United States Bureau of Prisons to be imprisoned for a total term of:

355 months. This term consists of 235 months as to count 1 and 120 months as to count 2, to be served consecutively to
sentence imposed on count 1.

The court makes the following recommendations to the Bureau of Prisons:

The Defendant be designated to a facility in or as close to the Middle District of Florida as possible.
The Defendant’s sentence shall commence immediately.

[J  The defendant is remanded to the custody of the United States Marshal.
[0 The defendant shall surrender to the United States Marshal for this district:

O at O am. O pm. on
[0  asnotified by the United States Marshal.
[CJ  The defendant shall surrender for service of sentence at the institution designated by the Bureau of Prisons:

[0 before 2 p.m. on
[  as notified by the United States Marshal.
[0  as notified by the Probation or Pretrial Services Office.

RETURN
I have executed this judgment as follows:
Defendant delivered on o to
at , with a certified copy of this judgment.

UNITED STATES MARSHAL

By
DEPUTY UNITED STATES MARSHAL
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DEFENDANT: JOSEPH FUREY LUSK
CASE NUMBER: 2:21-CR-14036-AMC(1)

SUPERVISED RELEASE

Upon release from imprisonment, the defendant shall be on supervised release for a term of: life.

MANDATORY CONDITIONS

You must not commit another federal, state or local crime.

2. You must not unlawfully possess a controlled substance.

3. You must refrain from any unlawful use of a controlled substance. You must submit to one drug test within 15 days of release
from imprisonment and at least two periodic drug tests thereafter, as determined by the court.

[0 The above drug testing condition is suspended, based on the court's determination that you pose a low risk of future
substance abuse. (check if applicable)

4, [ Youmust make restitution in accordance with 18 U.S.C. §§ 3663 and 3663 A or any other statute authorizing a sentence
of restitution. (check if applicable)

You must cooperate in the collection of DNA as directed by the probation officer. (check if applicable)

You must comply with the requirements of the Sex Offender Registration and Notification Act (34 U.S.C. § 20901, et
seq.) as directed by the probation officer, the Bureau of Prisons, or any state sex offender registration agency in which
you reside, work, are a student, or were convicted of a qualifying offense. (check if applicable)

O X

7. [ You must participate in an approved program for domestic violence. (check if applicable)

You must comply with the standard conditions that have been adopted by this court as well as with any additional
conditions on the attached page.
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DEFENDANT: JOSEPH FUREY LUSK
CASE NUMBER: 2:21-CR-14036-AMC(1)

STANDARD CONDITIONS OF SUPERVISION

As part of your supervised release, you must comply with the following standard conditions of supervision. These conditions are
imposed because they establish the basic expectations for your behavior while on supervision and identify the minimum tools needed
by probation officers to keep informed, report to the court about, and bring about improvements in your conduct and condition.

1. You must report to the probation office in the federal judicial district where you are authorized to reside within 72 hours of your
release from imprisonment, unless the probation officer instructs you to report to a different probation office or within a different time
frame.

2. After initially reporting to the probation office, you will receive instructions from the court or the probation officer about how and
when you must report to the probation officer, and you must report to the probation officer as instructed.

3. You must not knowingly leave the federal judicial district where you are authorized to reside without first getting permission from
the court or the probation officer.

4. You must answer truthfully the questions asked by your probation officer.

5. You must live at a place approved by the probation officer. If you plan to change where you live or anything about your living
arrangements (such as the people you live with), you must notify the probation officer at least 10 days before the change. If notifying
the probation officer in advance is not possible due to unanticipated circumstances, you must notify the probation officer within 72
hours of becoming aware of a change or expected change.

6. You must allow the probation officer to visit you at any time at your home or elsewhere, and you must permit the probation officer
to take any items prohibited by the conditions of your supervision that he or she observes in plain view.

7. You must work full time (at least 30 hours per week) at a lawful type of employment, unless the probation officer excuses you from
doing so. If you do not have full-time employment you must try to find full-time employment, unless the probation officer excuses
you from doing so. If you plan to change where you work or anything about your work (such as your position or your job
responsibilities), you must notify the probation officer at least 10 days before the change. If notifying the probation officer at least 10
days in advance is not possible due to unanticipated circumstances, you must notify the probation officer within 72 hours of
becoming aware of a change or expected change.

8. You must not communicate or interact with someone you know is engaged in criminal activity. If you know someone has been
convicted of a felony, you must not knowingly communicate or interact with that person without first getting the permission of the
probation officer.

9. If you are arrested or questioned by a law enforcement officer, you must notify the probation officer within 72 hours.

10. You must not own, possess, or have access to a firearm, ammunition, destructive device, or dangerous weapon (i.e., anything that
was designed, or was modified for, the specific purpose of causing bodily injury or death to another person such as nunchakus or
tasers).

11. You must not act or make any agreement with a law enforcement agency to act as a confidential human source or informant
without first getting the permission of the court.

12. If the probation officer determines that you pose a risk to another person (including an organization), the probation officer may
require you to notify the person about the risk and you must comply with that instruction. The probation officer may contact the
person and confirm that you have notified the person about the risk.

13. You must follow the instructions of the probation officer related to the conditions of supervision.

U.S. Probation Office Use Only

A U.S. probation officer has instructed me on the conditions specified by the court and has provided me with a written copy of this
judgment containing these conditions. I understand additional information regarding these conditions is available at
www.flsp.uscourts.gov.

Defendant’s Signature Date
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DEFENDANT: JOSEPH FUREY LUSK
CASE NUMBER: 2:21-CR-14036-AMC(1)

SPECIAL CONDITIONS OF SUPERVISION

Adam Walsh Act Search Condition: The defendant shall submit to the U.S. Probation Officer conducting
periodic unannounced searches of the defendant's person, property, house, residence, vehicles, papers,
computer(s), other electronic communication or data storage devices or media, include retrieval and copying of
all data from the computer(s) and any internal or external peripherals and effects at any time, with or without
warrant by any law enforcement or probation officer with reasonable suspicion concerning unlawful conduct or
a violation of a condition of probation or supervised release. The search may include the retrieval and copying
of all data from the computer(s) and any internal or external peripherals to ensure compliance with other
supervision conditions and/or removal of such equipment for the purpose of conducting a more thorough
inspection; and to have installed on the defendant's computer(s), at the defendant's expense, any hardware or
software systems to monitor the defendant's computer use.

Computer Modem Restriction: The defendant shall not possess or use a computer that contains an internal,
external or wireless modem without the prior approval of the Court.

Computer Possession Restriction: The defendant shall not possess or use any computer; except that the
defendant may seek approval of the Court to use a computer.

Data Encryption Restriction: The defendant shall not possess or use any data encryption technique or
program.

Employer Computer Restriction Disclosure: The defendant shall permit third party disclosure to any

employer or potential employer, concerning any computer-related restrictions that are imposed upon the
defendant.

Mental Health Treatment: The defendant shall participate in an approved inpatient/outpatient mental health
treatment program. The defendant will contribute to the costs of services rendered (co-payment) based on
ability to pay or availability of third-party payment.

No Contact with Minors: The defendant shall have no personal, mail, telephone, or computer contact with
children/minors under the age of 18 or with the victims.

No Involvement in Youth Organizations: The defendant shall not be involved in any children's or youth
organization.

Permissible Computer Examination: The defendant shall submit to the U.S. Probation Officer conducting
periodic unannounced examinations of the defendant's computer(s) equipment which may include retrieval and
copying of all data from the computer(s) and any internal or external peripherals to ensure compliance with this
condition and/or removal of such equipment for the purpose of conducting a more thorough inspection; and to
have installed on the defendant's computer(s), at the defendant's expense, any hardware or software systems to
monitor the defendant's computer use.



Case 2:21-cr-14036-AMC Document 64 Entered on FLSD Docket 06/13/2022 Page 6 of 8

AO 245B (Rev. FLSD 2/20) Judgment in a Criminal Case Judgment -- Page 6 of 8
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Restricted from Possession of Sexual Materials: The defendant shall not buy, sell, exchange, possess, trade,
or produce visual depictions of minors or adults engaged in sexually explicit conduct. The defendant shall not
correspond or communicate in person, by mail, telephone, or computer, with individuals or companies offering

to buy, sell, trade, exchange, or produce visual depictions of minors or adults engaged in sexually explicit
conduct.

Sex Offender Registration: The defendant shall comply with the requirements of the Sex Offender
Registration and Notification Act (42 U.S.C. § 16901, et seq.) as directed by the probation officer, the Bureau of
Prisons, or any state sex offender registration agency in which he or she resides, works, is a student, or was
convicted of a qualifying offense.

Sex Offender Treatment: The defendant shall participate in a sex offender treatment program to include
psychological testing and polygraph examination. Participation may include inpatient/outpatient treatment, if
deemed necessary by the treatment provider. The defendant will contribute to the costs of services rendered (co-
payment) based on ability to pay or availability of third-party payment.

Unpaid Restitution, Fines, or Special Assessments: If the defendant has any unpaid amount of restitution,
fines, or special assessments, the defendant shall notify the probation officer of any material change in the
defendant's economic circumstances that might affect the defendant's ability to pay.
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CRIMINAL MONETARY PENALTIES

The defendant must pay the total criminal monetary penalties under the schedule of payments page.

Assessment Restitution Fine AVAA Assessment* | JVTA Assessment**
TOTALS $200.00 $.00 $.00
[] The determination of restitution is deferred until An Amended Judgment in a Criminal Case (40245C) will be entered

after such determination,
[] The defendant must make restitution (including community restitution) to the following payees in the amount listed below.

If the defendant makes a partial payment, each payee shall receive an approximately proportioned payment. However, pursuant to 18 U.S.C.
§ 3664(i), all nonfederal victims must be paid before the United States is paid.

Restitution amount ordered pursuant to plea agreement $

The defendant must pay interest on restitution and a fine of more than $2,500, unless the restitution or fine is paid in full before
the fifteenth day after the date of the judgment, pursuant to 18 U.S.C. § 3612(f). All of the payment options on the schedule of
payments page may be subject to penalties for delinquency and default, pursuant to 18 U.S.C. § 3612(g).

[0  The court determined that the defendant does not have the ability to pay interest and it is ordered that:
[] the interest requirement is waived for the ] fine ] restitution

[ the interest requirement for the [0 fine [] restitution is modified as follows:

O o

Restitution with Imprisonment - It is further ordered that the defendant shall pay restitution in the amount of $.00. During the period of
incarceration, payment shall be made as follows: (1) if the defendant earns wages in a Federal Prison Industries (UNICOR) job, then
the defendant must pay 50% of wages earned toward the financial obligations imposed by this Judgment in a Criminal Case; (2) if the
defendant does not work in a UNICOR job, then the defendant must pay a minimum of $25.00 per quarter toward the financial
obligations imposed in this order. Upon release of incarceration, the defendant shall pay restitution at the rate of 10% of monthly gross
earnings, until such time as the court may alter that payment schedule in the interests of justice. The U.S. Bureau of Prisons, U.S.
Probation Office and U.S. Attorney’s Office shall monitor the payment of restitution and report to the court any material change in the
defendant’s ability to pay. These payments do not preclude the government from using other assets or income of the defendant to
satisfy the restitution obligations.

* Amy, Vicky, and Andy Child Pornography Victim Assistance Act of 2018, 18 U.S.C. §2259.
** Justice for Victims of Trafficking Act 0f2015, 18 U.S.C. §3014.

*** Findings for the total amount of losses are required under Chapters 109A, 110, 110A, and 113A of Title 18 for offenses committed on or after
September 13, 1994, but before April 23, 1996.
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SCHEDULE OF PAYMENTS

Having assessed the defendant’s ability to pay, payment of the total criminal monetary penalties is due as follows:
A Lump sum payments of $200.00 due immediately, balance due

It is ordered that the Defendant shall pay to the United States a special assessment of $200.00 for Counts 1 and 2 , which shall
be due immediately. Said special assessment shall be paid to the Clerk, U.S. District Court. Payment is to be addressed to:

U.S. CLERK’S OFFICE

ATTN: FINANCIAL SECTION

400 NORTH MIAMI AVENUE, ROOM 8N09
MIAMI, FLORIDA 33128-7716

Unless the court has expressly ordered otherwise, if this judgment imposes imprisonment, payment of criminal monetary penalties is
due during imprisonment. All criminal monetary penalties, except those payments made through the Federal Bureau of Prisons’
Inmate Financial Responsibility Program, are made to the clerk of the court.

The defendant shall receive credit for all payments previously made toward any criminal monetary penalties imposed.

[l Joint and Several

See above for Defendant and Co-Defendant Names and Case Numbers (including defendant number), Total Amount, Joint and
Several Amount, and corresponding payee, if appropriate.

L[] The defendant shall forfeit the defendant’s interest in the following property to the United States:

FORFEITURE of the defendant’s right, title and interest in certain property is hereby ordered consistent with the plea
agreement. The United States shall submit a proposed Order of Forfeiture within three days of this proceeding.

Payments shall be applied in the following order: (1) assessment, (2) restitution principal, (3) restitution interest, (4) AVAA assessment, (5) fine
principal, (6) fine interest, (7) community restitution, (8) JVTA assessment, (9) penalties, and (10) costs, including cost of prosecution
and court costs.






CASE 0:19-cr-00096-WMW-HB  Doc. 211  Filed 06/29/21 Page 1 of 24

UNITED STATES DISTRICT COURT

DISTRICT OF MINNESOTA
United States of America, Case No. 19-c£-0096 (WMW /HB)
Plaintiff,
V. FINAL JURY
INSTRUCTIONS
Travis Kyle Mayer,
Defendant.
JURY INSTRUCTION 1

Members of the jury, the instructions I gave you at the beginning of
the trial and during the trial remain in effect. I now give you some additional
Instructions.

You must, of course, continue to follow the instructions I gave you
earlier, as well as those I give you now. You must not single out some
instructions and ignore others, because all are important. This is true even
though some of those I gave you at the beginning of and during trial are not
repeated here.

The instructions I am about to give you now will be available to you in
the jury room. I emphasize, however, that this does not mean they are more
important than my eatlier instructions. Again, all instructions, whenever
given and whether in writing or not, must be followed.
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JURY INSTRUCTION 2

It is your duty to find from the evidence what the facts are. You will
then apply the law, as I give it to you, to those facts. You must follow my

instructions on the law, even if you thought the law was different or should
be different.

Do not allow sympathy or prejudice to influence you. The law
demands of you a just verdict, unaffected by anything except the evidence,
your common sense, and the law as I give it to you.
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JURY INSTRUCTION 3

I have mentioned the word “evidence.” The “evidence” in this case
consists of the testimony of witnesses, the documents and other things
recetved as exhibits.

You may use reason and common sense to draw deductions or
conclusions from facts which have been established by the evidence in the
case.

Certain things are not evidence. I shall list those things again for you
now:

1. Statements, arguments, questions and comments by lawyers
representing the parties in the case are not evidence.

2. Objections are not evidence. Lawyers have a right to object when
they believe something is improper. You should not be influenced by the
objection. If I sustained an objection to a question, you must ignore the
question and must not try to guess what the answer might have been.

3. Testimony that I struck from the record, or told you to disregard, is
not evidence and must not be considered.

4. Anything you saw or heard about this case outside the courtroom is
not evidence.

Finally, if you were instructed that some evidence was received for a
limited purpose only, you must follow that instruction.
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JURY INSTRUCTION 4

You may notice that some of the exhibits in this ttial have redactions.
I am nstructing you that you need not concetn yourself with the redactions,
nor should you speculate as to what has been redacted. The information
that is redacted has been reviewed by both parties and is irrelevant to the
case and issues at hand. You should not guess at ot consider the content of
the redacted material or the reasons for the redactions.




U
CASE 0:19-cr-00096-WMW-HB  Doc. 211 Filed 06/29/21 Page 5 of 24

JURY INSTRUCTION 5

In deciding what the facts are, you may have to decide what testimony
you believe and what testimony you do not believe. You may believe all of
what a witness said, or only part of it, ot none of it.

In deciding what testimony to believe, consider the witness’s
intelligence, the opportunity the witness had to have seen or heard the things
testified about, the witness’s memoty, any motives that witness may have for
testifying a certain way, the manner of the witness while testifying, whether
that witness said something different at an earlier time, the general
reasonableness of the testimony, and the extent to which the testimony is
consistent with any evidence that you believe.

In deciding whether or not to believe a witness, keep in mind that
people sometimes hear or see things differently and sometimes forget things.
You need to consider therefore whether a contradiction is an innocent
misrecollection or lapse of memory or an intentional falsehood, and that may
depend on whether it has to do with an important fact or only a small detail.

You should judge the testimony of the defendant in the same manner
as you judge the testimony of any other witness.
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JURY INSTRUCTION 6

The Indictment in this case charges the Defendant with eight different
crimes: two counts of production of child pornography, one count of
possession of child pornography, one count of distribution of child
pornography, one count of receipt of child potnography, one count of
petsuasion and enticement of a minor, one count of commission of a felony
offense involving a minor while requited to register as a sex offender, and
one count of obstruction of justice. The Defendant has pleaded not guilty
to those charges.

The Indictment is simply the document that formally charges the
Defendant with the crime for which he is on trial. The Indictment is not
evidence. At the beginning of the trial, I instructed you that you must
presume the Defendant to be innocent. Thus, the Defendant began the trial
with a clean slate, with no evidence against him.

The presumption of innocence alone is sufficient to find the
Defendant not guilty and can be overcome only if the United States proved
during the trial, beyond a reasonable doubt, each element of a crime charged.

There is no burden upon the defendant to prove that he is innocent.

Instead, the burden of proof remains on the government throughout the
trial.

Keep in mind that each count charges a separate crime. You must
consider each count separately and return a separate verdict for each count.
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JURY INSTRUCTION 7

The Indictment charges that the offenses alleged in the Indictment
occurted “on or about” certain dates. Although it is necessary for the United
States to prove beyond a reasonable doubt that each offense was committed
on a date reasonably near the date alleged in the Indictment, it is not
necessaty for the United States to prove that each offense was committed
precisely on the date charged.
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JURY INSTRUCTION 8

Attempts by the Defendant to destroy or make up evidence, or
influence a witness in connection with the ctimes charged in this case, may
be considered by you in light of all the other evidence in the case. You may
consider whether this evidence shows a consciousness of guilt and determine
the significance to be attached to any such conduct.
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JURY INSTRUCTION 9

When a defendant voluntarily and intentionally offers an explanation
or makes some statement before trial tending to show his innocence, and 4
this explanation or statement is later shown to be false, you may consider
whether this evidence points to a consciousness of guilt. The significance to
be attached to any such evidence is 2 matter for you to determine.
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JURY INSTRUCTION 10

Reasonable doubt is doubt based upon reason and common sense, and
not doubt based on speculation. A reasonable doubt may arise from careful
and impartial consideration of all the evidence, or from a lack of evidence.
Proof beyond a reasonable doubt is proof of such a convincing character
that a reasonable person, after careful consideration, would not hesitate to
rely and act upon that proof in life’s most important decisions. Proof beyond
a reasonable doubt is proof that leaves you firmly convinced of the
defendant’s guilt. Proof beyond a reasonable doubt does not mean proof
beyond all possible doubt.

10
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JURY INSTRUCTION 11

The crime of Production or Attempted Production of Child
Pornography, as charged in Counts 1 and 2 of the Indictment, has four
elements, which are:

Ome, on or about the date in the Indictment, Minor A was under
the age of eighteen years;

Two, the Defendant knowingly used, persuaded, induced,
enticed, or coerced Minor A to engage in sexually explicit
conduct;

Three, the Defendant acted with the purpose of producing 2
visual depiction, or transmitting a live visual depiction of such
conduct; and

Four, the visual depiction(s) was produced using materials that
had been mailed, shipped, or transported in and affecting
interstate or foreign commerce by any means, including by
cellular telephone.

You have heard evidence of more than one visual depiction involved
in these offenses. You must agree unanimously as to which visual
depiction(s) the Defendant produced or attempted to produce.

The crimes charged in Counts 1 and 2 include the attempt to produce
child pornography. The Defendant may be found guilty of an attempt if he:
(1) intended to produce child pornography and (2) voluntarily and
intentionally carried out some act that was a substantial step toward the
production of child pornography. If all of the elements have been proved
beyond a reasonable doubt as to a completed ctime or an attempt, then you
must find the Defendant guilty of the crime chatged; otherwise you must
find the Defendant not guilty.

A person is “used” if they are photographed or videotaped.
11
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“Sexually explicit conduct” means, in relevant part, actual or simulated
sexual intercourse, masturbation, or the lascivious exhibition of the genitals
or pubic area of any person.

The term “visual depiction” includes any photograph, picture, or
computer-generated image or picture, whether made or produced by
electronic, mechanical, or other means. It includes data stored on a
computer disk or by electronic means which is capable of conversion into a
visual image.

Anitem is “produced” if it is produced, directed, manufactured, issued,
published, created, made, or is in any othet way brought into being by the
involvement of an individual participating in the recording of child
pornography.

The United States is not required to prove that the Defendant knew
that Minor A was under the age of eighteen.

Although this instruction applies to Counts 1 and 2, keep in mind that
you should consider whether the United States has proven each element
beyond a reasonable doubt as to each Count separately. If all of these
elements have been proved beyond a reasonable doubt, then you must find
the Defendant guilty of the crime charged; otherwise you must find the
Defendant not guilty.

12
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JURY INSTRUCTION 12

Whether a visual depiction of the genitals or pubic area constitutes a
lascivious exhibition requires a consideration of the overall content of the
material. You may consider such factors as (1) whether the focal point of
the pictute is on the minor’s genitals or pubic area; (2) whether the setting
of the picture is sexually suggestive, that is, in a place or pose generally
associated with sexual activity; (3) whether the minor is depicted in an
unnatural pose ot in inappropriate attire, considering the age of the minor;
(4) whether the minor is fully or partially clothed, or nude; (5) whether the
picture suggests sexual coyness or a willingness to engage in sexual activity;
(6) whether the picture is intended or designed to elicit a sexual response in
the viewer; (7) whether the picture portrays the minor as a sexual object; and
(8) the caption(s) on the picture(s).

It is for you to decide the weight or lack of weight to be given to any
of these factors. A pictute need not involve all of these factors to constitute
a lascivious exhibition of the genitals or pubic area.

13
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JURY INSTRUCTION 13

The phrase “interstate commerce” means commerce between any
combination of states, territories, and possessions of the United States,
including the District of Columbia.

The phrase “foreign commerce” means commerce between any state,
territory or possession of the United States and a foreign country.

The term “commerce” includes, among other things, travel, trade,
transportation and communication.

Images transmitted or teceived over the Internet have moved in
interstate or foreign commerce. It is for you to determine, howevet, if the
matetial containing the visual depiction had been transmitted or received
over the Internet, or was produced using materials that had been transmitted
or tecetved over the Internet.

14
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JURY INSTRUCTION 14

The crime of Distribution of Child Pornography, as charged in Count
3 of the Indictment, has three elements, which are:

Ore, that on or about August 8, 2018, the Defendant knowingly
distributed one or more electronic files that contained visual
depictions of child potnogtaphy;

Two, that the Defendant knew that the visual depictions were of
a minot engaging in sexually explicit conduct; and

Three, the visual depictions were distributed using a means or
facility of interstate or foreign commerce, or were mailed,
shipped, or transported in intetstate or foreign commerce.

You have heard evidence of mote than one visual depiction involved

in this offense. You must agree unanimously as to which visual depiction(s)
the Defendant distributed.

The term “minor” means any person under the age of eighteen years.

The definitions and instructions I gave you as to Counts 1 and 2 as to
the terms “sexually explicit conduct,” “visual depiction,” “interstate
commerce,” “foreign commerce,” and “commetrce” apply here as well.

The instruction you wete provided as to what constitutes “lascivious
exhibition of the genitals or pubic area of any person™ also applies hete.

1f all of these elements have been proved beyond a reasonable doubt
as to the Defendant then you must find the Defendant guilty of the ctime
charged in Count 3; otherwise you must find the Defendant not guilty of this
crime.

15
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JURY INSTRUCTION 15

The crime of Possession of Child Pornography, as charged in Count 4
of the Indictment, has three elements, which are:

One, that on ot about the date listed in the Indictment, the
Defendant knowingly possessed one or more electronic files that
contained visual depictions of child potnography;

Towo, the Defendant knew that the visual depiction(s) was of a
minor engaging in sexually explicit conduct; and

Three, the visual depiction(s) was mailed, shipped, or transported
in interstate or foreigh commerce.

As to Count 4, you have heard evidence of more than one visual
depiction involved in the offense. You must agree unanimously as to which
visual depiction(s) the Defendant possessed.

The definitions and instructions I gave you as to Counts 1 and 2
regarding the terms “minor,” “sexually explicit conduct,” “visual depiction,”
“interstate commerce,” “foreign commerce,” and “commerce” apply here as
well.

The instruction you wete provided regarding what constitutes
“lascivious exhibition of the genitals or pubic atea of any person” also applies
here.

If all of these elements have been proved beyond a reasonable doubt
as to the Defendant then you must find the Defendant guilty of the crime
charged in Count 4; otherwise you must find the Defendant not guilty of this
crime.

16
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JURY INSTRUCTION 16

The crime of Persuasion and Enticement of a Minor, as charged in
Count 5 of the Indictment, has three elements, which are:

Ome, from on ot about April 1, 2018, through on or about August
8, 2018, the Defendant knowingly used a facility or means of
interstate or foreign commerce, to persuade, induce, or entice an
individual under eighteen years of age, Minor A, to engage in
sexual activity, that is, the production or attempted production
of child pornogtraphy;

Towo, the Defendant believed that Minor A was less than eighteen
years of age; and

Three, if the sexual activity had occurred, or in fact did occur, the
Defendant could have been charged with a criminal offense
under the laws of the United States or the state of Minnesota.

It is not necessary for the United States to prove that Minor A was
actually persuaded, induced, or enticed to engage in the production of child
pornography; but it is necessary for the United States to prove that the
Defendant intended to engage in the production of child pornography with
Minor A and knowingly and willfully took some action that was a substantial
step toward bringing about or engaging in the production of child
pornography.

If all of these elements have been proved beyond a reasonable doubt
as to the Defendant then you must find the Defendant guilty of the crime
charged in Count 5; otherwise you must find the Defendant not guilty of this
crime.

17
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JURY INSTRUCTION 17

The ctime of Committing a Felony Offense Involving a Minor While
Required to Register as a Sex Offender, as charged in Count 6 of the
Indictment has three elements, which are:

One, from on or about April 1, 2018, through on or about August
8, 2018, the Defendant was required to register as a sex offender
under federal law or the laws of the state of Minnesota;

Two, the Defendant committed at least one of the felony offenses
charged in Counts 1 or 2 of the Indictment (production of child
pornogtaphy), or Count 5 of the Indictment (persuasion and
enticement of a minot); and

Three, the felony offense committed by the Defendant involved
a minor who was less than eighteen yeats of age at the time.

If all of these elements have been proved beyond a reasonable doubt
as to the Defendant then you must find the Defendant guilty of the crime
chatged in Count 6; otherwise you must find the Defendant not guilty of this
crime.
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JURY INSTRUCTION 18

The ctime of Receipt of Child Pornography, as charged in Count 7 of
the Indictment, has three elements, which are:

Ome, that on or about September 6, 2017, the Defendant
knowingly received one or more electronic files that contained a
visual depiction of child pornography;

Two, that the Defendant knew that the visual depiction was of a
minot engaging in sexually explicit conduct; and

Three, the visual depiction was mailed, shipped, or transpotted in
interstate or foreign commerce.

The definitions and instructions I gave you before regarding the terms
“minot,” “sexually explicit conduct,” “visual depiction,” “intetstate
commerce,” “foreign commerce,” and “commerce” apply hete as well.

The instruction you were provided regarding what constitutes
“lascivious exhibition of the genitals or pubic area of any person” also applies
here.

If all of these elements have been proved beyond a reasonable doubt
as to the Defendant, then you must find the Defendant guilty of the crime
charged in Count 7; otherwise you must find the Defendant not guilty of this
crime.
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JURY INSTRUCTION 19

The ctime of Obstruction of Justice, as charged in Count 9 of the
Indictment, has three elements, which are:

One, from on or about June 20, 2019, through on or about
October 11, 2019, the Defendant knowingly requested and
manipulated witness C.M. to testify falsely regarding an alleged
three-way telephone call involving Minor A,

Two, the Defendant knew that this case, United States v. Travis
Mayer, 19-ct-96 (WMW /HB), a judicial proceeding, was pending
at the time; and

- Three, by requesting and manipulating C.M. to testify falsely, the
Defendant corruptly endeavored to influence, obstruct, or
impede the due administration of justice.

The phrase “corruptly endeavored” means that the Defendant
voluntarily and intentionally sought to elicit false testimony from a witness,
C.M.,, and that in doing so, he acted with the intent to influence judicial or
grand jury proceedings so as to benefit himself. The endeavor need not have
been successful, but it must have had at least a reasonable tendency to
impede a grand jury, or a ttial jury, in the discharge of its duties.

If all of these elements have been proved beyond a reasonable doubt
as to the Defendant, then you must find the Defendant guilty of the crime
charged in Count 9; otherwise you must find the Defendant not guilty of this
crime.
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JURY INSTRUCTION 20

Intent or knowledge may be proved like anything else. You may
consider any statements made and acts done by the Defendant, and all the
facts and circumstances in evidence that may aid in a determination of the
Defendant’s knowledge or intent.

You may, but are not required to, infer that a person intends the natural
and probable consequences of acts knowingly done or knowingly omitted.
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JURY INSTRUCTION 21

A minor may not legally consent to being sexually exploited.
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JURY INSTRUCTION 22

In conducting your deliberations and returning your verdict, there are
certain tules you must follow. I will list those rules for you now.

First, when you go to the jury room, you must select one of your
membets as your foreperson. That person will preside over your discussions
and speak for you here in court.

Second, it is your duty, as jutors, to discuss this case with one another
in the juty room. You should tty to reach agreement if you can do so without
violence to individual judgment, because a verdict—whether guilty or not
guilty—must be unanimous.

Each of you must make your own conscientious decision, but only
after you have considered all the evidence, discussed it tully with your fellow
jurors, and listened to the views of your fellow jurors.

Do not be afraid to change your opinions if the discussion persuades
you that you should. But do not come to a decision simply because other
jurors think it is right, or simply to reach a verdict.

Thitd, if the defendant is found guilty, the sentence to be imposed is
my responsibility. You may not consider punishment in any way in deciding
whether the government has proved its case beyond a reasonable doubt.

Fourth, if you need to communicate with me during your deliberations,
you may send a note to me through the marshal or bailiff, signed by one or
more jurors. I will respond as soon as possible either in writing or orally in
open court. Remember that you should not tell anyone—including me—
how your votes stand numerically.

Fifth, your verdict must be based solely on the evidence and on the
law which I have given to you in my instructions. The verdict, whether guilty
or not guilty, must be unanimous. Nothing I have said ot done is intended
to suggest what your verdict should be. That is entirely for you to decide.
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Finally, the verdict form is simply the written notice of the decision
that you reach in this case. The form reads: [Conrt reads verdict form). You will
take this form to the jury room, and when each of you has agreed on the
verdict, your foreperson will fill in the form, sign and date it. After doing
50, please advise the marshal or bailiff that you are ready to return to the
courtroom.
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IN THE UNITED STATES DISTRICT COURT

FOR THE EASTERN DISTRICT OF PENNSYLVANIA

UNITED STATES OF AMERICA :
V. : No. 14-382

WILLIAM S. DAHL

NOTICE OF CROSS-APPEAL
The United States of America hereby appeals from the order of this Court

dismissing Count Six of the Superseding Indictment, charging a violation of 18
U.S.C. § 2260A. This appeal is a cross-appeal to the appeal filed by defendant
William S. Dahl, which was filed on May 20, 2015, and is docketed in the Court of
Appeals at No. 15-2271.

Respectfully yours,

/s Zane David Memeger

ZANE DAVID MEMEGER
United States Attorney

/s Robert A. Zauzmer

ROBERT A. ZAUZMER
Assistant United States Attorney
Chief of Appeals

/s Michelle Rotella

MICHELLE ROTELLA
Assistant United States Attorney
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CERTIFICATE OF SERVICE
I hereby certify that this pleading has been served on the Filing User
identified below through the Electronic Case Filing (ECF) system:
James J. McHugh , Jr., Esq.
Defender Association of Philadelphia

601 Walnut St., Suite 540 West
Philadelphia, PA 19106

/s Michelle Rotella

MICHELLE ROTELLA
Assistant United States Attorney

DATED: June 19, 2015.
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IN THE UNITED STATES COURT OF APPEALS

FOR THE THIRD CIRCUIT

UNITED STATES OF AMERICA :
V. H NOO 15-2537
WILLIAM S. DAHL B

GOVERNMENT’S MOTION TO WITHDRAW CROSS-APPEAL

The United States of America, by its aﬁorneys, Zane David Memeger,
United States Attorney for the Eésterri District of Pennsylvania, Robert A.
Zauzmer, Assistant United States Attorney and Chief of Appeals, and Michelle
Rotella,. Assistant United States Attorney for the District, moves to withdraw the
government’s cross-app‘eal in this matter. In support of this motion, the
government avers as follows:

1. On May 22, 2015, the appeal of'app'ellant William S. Dahl from the
judgment in a criminal case was d(;cketed at No. 15-2271. On June 19, 2015, the
government filed a cross-appeal.

2, The government has now determined not to proceed with the cross-

appeal.
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WHEREFORE, for these reasons, the government respectfully requests
that the cross-appeal at No. 15-2537 be dismissed.
Respectfully yours,

'ZANE DAVID MEMEGER
United States Attorney

/s Robert A. Zauzmer
ROBERT A. ZAUZMER

Assistant United States Attorney
Chief of Appeals

/s Michelle Rotella
MICHELLE ROTELLA
Assistant United States Attorney
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CERTIFICATE OF SERVICE
I hereby certify that this pleading has been served on the Filing User

identified below through the Electronic Case Filing (ECF) system:

Brett G. Sweitzer, Esq.
Federal Community Defender Office

- for the Eastern District of Pennsylvania
601 Walnut Street
The Curtis Center, Suite 540 West
Philadelphia, PA 19106

/s Michelle Rotella
MICHELLE ROTELLA
Assistant United States Attorney

DATED: July 16, 2015.



