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QUESTIONS PRESENTED FOR REVIEW
I. Whether the right to effective assistance of counsel attaches during a 28 U.S.C.

§2255 proceeding when counsel is communicating a plea agreement to the defendant that
would resolve the underlying federal conviction.
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OPINIONS BELOW
The Defendant’s Appeal to the Sixth Circuit was taken from a Judgment entered
against him in his criminal case whereby the District Court imposed a sentence of 240
months on February 24, 2023. The Judgment of the District Court is attached hereto in
Appendix A. A timely appeal was taken from the Judgment and Sentence to the Sixth
Circuit Court of Appeals. On October 16, 2024, the Sixth Circuit Court of Appeals

affirmed the District Court’s sentence. Said Opinion is attached hereto in Appendix B.



STATEMENT OF JURISDICTION

The basis of the subject matter jurisdiction of the United States District Court for
the Southern District of Ohio was 18 U.S.C. §2113(a) and 18 U.S.C. §924 for which the
Defendant, Liston Watson, was initially indicted. A Final Judgment and Sentence was
rendered by the District Court on February 24, 2023. The Defendant filed his Notice of
Appeal on the same date the judgment was entered. The basis for the jurisdiction of the
Court of Appeals was Fed. R. App. P. 3 and 28 U.S.C. §1291. The jurisdiction of
Supreme Court of the United States is invoked pursuant to 28 U.S.C. §1254(1) and SCR
10 and 13(3). The United States of America is a party and the Solicitor General of the

United States has been served with this Petition.



CONSTITUTIONAL AND STATUTORY PROVISIONS INVOLVED

1. Amendment V to U.S. Constitution: “...nor be deprived of life, liberty, or
property, without due process of law”

2. Amendment VI: In all criminal prosecutions, the accused shall enjoy the right
to a speedy and public trial, by an impartial jury of the state and district wherein the
crime shall have been committed, which district shall have been previously ascertained
by law, and to be informed of the nature and cause of the accusation; to be confronted
with the witnesses against him; to have compulsory process for obtaining witnesses in his
favor, and to have the assistance of counsel for his defense.



STATEMENT OF THE CASE

Mr. Watson presents a straightforward question for the Court, even though his
case has a long and winding history. Mr. Watson was indicted for five counts of Bank
Robbery and five counts for using, carrying, and or brandishing pursuant to 18 U.S.C
§924(c). Indictment D.E. 14, ID#27-31. He entered into a written plea agreement
pursuant to Criminal Rule 11(c)(1)(C) in April of 2016, which is otherwise known as a
binding plea agreement. Plea Agreement D.E. 31. However, Mr. Watson requested
to withdraw his plea on June 24, 2016. Pro Se Motion to Withdraw Plea. D.E. 34,
ID#111. The basis of this motion was ineffective assistance of counsel and that in
paragraph 9 of the plea agreement he preserved the right to withdraw the plea.
Motion D.E. 34. This Motion was denied, but new counsel was appointed for Mr.
Watson. Order D.E. 37 ID# 118. After a new attorney was appointed, a subsequent
Motion to Withdraw his Plea was filed on October 20, 2016. As stated in the Motion,
the plea agreement had Mr. Watson pleading guilty to Counts 1, 2, 5, and 6. Counts 1
and 5 were for bank robbery and 2 and 6 were for the gun charges related to Counts 1
and 5. However, an incorrect statutory penalty of up to 20 years was written in the
plea agreement when actually 18 U.S.C §2113 carried a maximum sentence of 25
years. Therefore, Mr. Watson did not enter his plea knowingly and voluntarily.
Motion to Withdraw Guilty Plea D.E. 51, ID#185-90. After the United States
responded to the Motion to withdraw his plea, the Court entered an order denying

the motion. Order D.E. 53, ID#200-5. It was initially agreed that the Court and



counsel would inquire further with Mr. Watson about whether he was fully aware of
the plea agreement with the correction of 25 years. Id. at ID#203. After this, the
Court held a sentencing hearing and sentenced him to 360 months for the gun
convictions, plus 1 day for the bank robberies to be served concurrently on December
12, 2016. Judgment D.E. 59, ID#234. Mr. Watson appealed the case to the Sixth
Circuit.

On November 28, 2017, the Court of Appeals issued an Opinion affirming the
District Court’s denial of his Motion to Withdraw his Guilty Pleas and determined
that the argument concerning the additional 1-day sentence for the bank robbery was
abandoned because his appellate attorney argued inadequately and in only a skeletal
fashion. Opinion D.E. 74, ID#320.

Not surprisingly, Mr. Watson filed a Motion to Vacate his Sentence pursuant
28 U.S.C. §2255. Motion to Vacate D.E. 78 and 78-1, ID# 326. However, a
supplemental memorandum prepared by counsel was attached to the Motion. D.E. 78-
1. Mr. Watson asserted several grounds in his motion. The Magistrate Court held an
evidentiary hearing on the matter on March 6, 2020. Transcript D.E. 110 ID#478.
Although there were other issues raised concerning his acceptance of the plea, Mr.
Watson main argument was the breach of the binding plea agreement by the Court.
Id. at ID#550.

Ten days after the evidentiary hearing, Mr. Watson filed a Motion for

Miscellaneous Relief pro se. In his Motion, he requested to supplement the hearing



with a Stipulation and Agreement that was tendered to him by the United States
before the §2255 evidentiary hearing was to be held. Motion to Amend Evidentiary
Hearing D.E. 106 ID#467. This was motion was not considered by the District Court
because it was a pro se filing during a time when Mr. Watson had counsel and it was
ordered stricken from the record. The order also stated that a refiled motion must be
filed by his counsel until and unless Mr. Watson discharges the attorney and proceeds
pro se. Order D.E. 107 ID#469-70. Two days after this order was entered and likely
before it was received by Mr. Watson, Mr. Watson filed a more detailed Motion for
Miscellaneous Relief (on the motion it states that it was received on March 16, 2020).
Motion D.E. 108, ID#471-73. He specifically requested that the stipulation and
agreement he attached be accepted before the Court ruled on the pending §2255
motion. Attached to the Motion was the Stipulation and Agreement which stated
that the United States and Mr. Watson had agreed to vacate the sentence imposed on
December 12, 2016, and agreed that the Court should enter the following sentencing
in its place:
A) A 180 months of imprisonment total, imposed as follows:
i. 60 months each on Counts One and Five, to be served concurrently
to each other;
ii. 60 months on Count Two to be served consecutive to Counts One
and Five; and
iii. 60 months on Count Six to be served consecutive to Count Two.

B) All other aspects of the Court original sentence shall remain in effect.

Stipulation & Agreement D.E. 108 ID#473-474.



However, the lower court again struck this from the record as a pro se filing
from a defendant who had an attorney. Order D.E. 109 ID# 476. Thereafter, the
Magistrate Court issued its Report and Recommendation recommending the denial
Mr. Watson’s §2255 Motion and that he be denied a certificate of appealability and
that any appeal would be objectively frivolous. Report and Recommendation D.E.
115 ID# 653.

Before the Report and Recommendation of the Magistrate Court was
submitted, Mr. Watson advised he wanted to accept the offer of 15 years.
Unfortunately, he was then told by his Counsel that the offer had expired on March
3,2020. He further affirmatively stated that it was his desire to accept this offer.

On June 10, 2020, the District Court adopted the Report and Recommendation
of the Magistrate Court, and it also denied the certificate of appealability. Order D.E.
125 ID#718 and Judgment D.E. 126 ID#719. Mr. Watson thereafter filed a Motion to
Oppose Order Striking First and Second Pro Se Motions and attached an affidavit.
Motion to Oppose Order Striking First and Second Pro Se Motion D.E. 127 ID#720.
In his Motion, he disputed the Order of the Magistrate Court (D.E. 119). He was not
transported back to Court by the BOP until January 9, 2020, and did not arrive in
Ohio until February 7, 2020. The Stipulation & Agreement was not offered until
February 29, 2020, and the only reason it was not accepted on that same day was a
request concerning 18 U.S.C. §3582. Mr. Watson was not made aware that the offer

would be withdrawn if he continued forward with the §2255 hearing until three



weeks after the hearing on March 27, 2020. He stated he received a letter from his
Counsel on that date telling him that offer was withdrawn or expired three days after
it was presented to him.

The Report and Recommendation of the Magistrate Court was adopted by the
Court, including the denial of a certificate of appealability. Decision and Order D.E.
135, ID#842-6. Mr. Watson filed a second Motion to Amend after this, but it too was
denied. Eventually, Mr. Watson’s case made its way to the Sixth Circuit Court of
Appeals in Case Number 20-3922. The Court of Appeals appointed an attorney to
prosecute his appeal and the matter was fully briefed by the parties. Oral Argument
was heard by the Court on March 9, 2022. The United States confessed error in that
the District Court’s judgment was flawed. See Order in Appeal Case Number 20-3922
and D.E. 48-1, ID# 143-44. The case was remanded to the District Court with
instructions for the Court to grant his pending §2255 motion and permit Mr. Watson

to withdraw his plea of guilty. Id.

POSTURE OF CASE AFTER REMAND

After the remand to the District Court, the District Court appointed a new
attorney for Mr. Watson. Eventually a motion to withdraw his plea of guilty was
filed on August 15, 2022. Motion to Withdraw Plea of Guilty D.E. 170 ID#1071.
However, this was after the parties had jumped the gun and had a hearing that was

apparently for Mr. Watson to enter a new plea. On August 9, 2022, the parties



appeared before the District Court based upon a new plea agreement that was entered
into the record of the District Court. Plea Agreement D.E. 168 ID#1060.
Unfortunately, there was confusion over the proper procedure for going forward,
such as whether Mr. Watson was withdrawing his plea or whether he was
maintaining his earlier plea and just being resentenced under a new plea agreement.
Transcript of Change of Plea, D.E 195 at ID#1349-50. However, to compound the
confusion, the Plea Agreement tendered to the Court did not adequately reflect what
the parties agreed. The parties anticipated a total sentence of 15 to 20 years on the
entire case, but this was not in the plea agreement. The District Court eventually
continued the hearing to allow the parties to enter into a new plea agreement that
adequately reflected their agreement. Transcript of Change of Plea, D.E 195 at
ID#1354-5.

The next change of plea hearing took place on August 17, 2022. At this
hearing, Mr. Watson was given a chance to speak for himself. Mr. Watson was upset
with getting yet another plea agreement that changed the recommended sentence
once again. When he was present in Court on August 9, 2024, it was his
understanding that the gun charges would carry 14 years and the Court would decide
the remainder of the sentencing but the agreed upon lowest part of the range would
be 14 years. However, before the hearing on August 17, 2022, he reviewed the new
plea agreement and this time the range started at 15 years. Transcript of Change of

Plea 2, D.E 180 at ID#1185-6 and Plea Agreement at D.E.171. Mr. Watson said this



was the fourth plea agreement in his case and it seemed every time he received a new
one, the sentence had changed to his detriment. Transcript of Change of Plea 2, D.E
180 at ID#1186.

Mr. Watson once again tried to inform the Court that he had been presented
with a plea agreement from the United States that was set at 15 years, which was
attached to his pro se pleading at Docket Entry 108 ID#473. Mr. Watson stated that
this prior plea agreement was never honored.

The United States addressed this prior offer and confirmed that yes, the United
States had offered 15 years total prior to his hearing on his §2255 motion but advised
the Court that it was rejected by Mr. Watson. Transcript of Change of Plea 2, D.E 180
at ID#1188.

The Court then inquired whether the agreement was signed by the United
States. In response, Mr. Watson said it was not signed and “this is why I wanted to get
into this issue of this plea, Your Honor.” Transcript of Change of Plea 2, D.E 180 at
ID#1190-1. Mr. Watson then fully informed the Court as to the circumstances of his
acceptance of the plea. He reiterated that he first received the offer on February 29,
2020 (before the prior §2255 hearing) from his former attorney. He told his attorney
right then that it was good deal and he was willing to accept it. However, he did have
one request to see if the United States was willing to remove the restriction on filing
for a later modification of his sentence pursuant to 18 U.S.C §3582 (for such things

like a motion for compassionate release). His attorney advised him that he should be

10



able to take care of this request and that he would call the prosecutor on the
following Monday. Mr. Watson was advised to call his attorney the following
Tuesday. Unfortunately, the jail where he was housed went on lockdown and he
could not call until that Thursday. By the time he was allowed to call, his former
attorney was in trial and Mr. Watson did not hear back from him until the §2255
hearing scheduled for March 6, 2020. Right after the §2255 hearing, he once again
said that he wished to accept the plea. He was advised by his counsel to sign the
agreement and send it to him. Transcript of Change of Plea 2, D.E 180 at ID#1191.
Thereafter, in late March of 2020, Mr. Watson received a letter from his attorney
stating that apparently the offer was only open for acceptance until March 2nd or 3rd,
2020. However, Mr. Watson was not made aware that there was expiration date for
the offer. Transcript of Change of Plea 2, D.E 180 at ID#1191-2. Essentially, Mr.
Watson was offered a plea, but never had the opportunity to accept it.

Thereafter, Mr. Watson requested to file three motions (one of which would
have been to hold a Laffler hearing) with the Court, but he was advised that he could
not do so because the Court had appointed him an attorney. Transcript of Change of
Plea 2, D.E 180 at ID#1194. However, Mr. Watson responded that of one of his
motions was a request to substitute his counsel with another one. Id. at 1195. Then,
the Court explained to Mr. Watson how it viewed his case. The court advised that it
sounded like the government had a slam dunk against him if he went to trial. Id. The

former judge on this case very rightly sentenced him to 30 years, but he was lucky
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that the former judge “screwed up” because not only was Mr. Watson before the
Court with a second chance but also had a much better deal than the 30 years. Id.
The Court then gave him a choice, either take the plea that was before him or to go to
trial. Id. at 1196. Mr. Watson took the plea agreement, and his sentencing hearing
was scheduled. Id.

Mr. Watson also once again tried to set forth his issue concerning the plea
agreement that he was offered right before he was set to have his §2255 hearing. He
tried to get his issue with the plea that he had wanted to accept and his issue with his
present trial counsel before the Court. Motion to Supplement Sentencing
Memorandum D.E. 179 ID#1171. Mr. Watson had requested that his current counsel
file a motion for a Laffler Hearing to resolve whether he had accepted the plea
agreement that was presented to him February 29, 2020. See Id. His trial attorney had
refused to file the motion for Laffler hearing because it would upset the prosecutor in
his case. Id. The United States’ response to Mr. Watson’s Motion was that it should
once again be ignored by the Court. U.S. Response to Motion to file Supplemental
Sentencing Memorandum D.E. 181 ID#1230.

The Court held Mr. Watson’s sentencing hearing on February 15, 2023. The
Court imposed of sentence of 20 years because it was amazed at Mr. Watson actually
received the benefit of the newest plea agreement, which knocked off a 1/3 of his

original sentence. Id. at 1330. Again, Mr. Watson stated that circumstances behind
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his so-called rejection of a this very beneficial plea, including telling his lawyer to file
for a Laffler hearing. Id. at 1335.

This is only a nutshell explanation of the procedural history of this case.
However, for purposes of the question presented to this Court, the main facts are that
when Mr. Watson returned to district Court for his §2255 hearing, he was presented
with an offer from the United States, through his counsel, to resolve the underlying
case. It his Mr. Watson’s contention that when the offer was presented to him, he
was not made aware of a deadline to accept to reject the offer.

In his most recent appeal, he argued that his attorney who represented him
after remand from the Sixth Circuit Court of Appeals committed ineffective assistance
of counsel by failing to request a Laffler hearing concerning the plea agreement that
was offered by the Court. The Sixth Circuit Opinion rejected this argument in part
because it held “[t]here is no reasonable probability that the district court would have
granted Watson a hearing because he cannot raise an ineffective-assistance claim
against his § 2255 counsel, as he had no right to counsel in that proceeding.” See
Opinion attached in Appendix B at p. 3 (citing to Pennsylvania v. Finley, 481 U.S.
551, 555 (1987)).

REASONS FOR GRANTING THE WRIT
Mr. Watson’s case presents an important question that has an impact on the
Federal Criminal Justice System that should be settled by this Court. Although generally,

the right to effective assistance of counsel during 28 U.S.C. §2255 proceedings does not
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apply, Mr. Watson’s question of whether this general prohibition should nonetheless be
applied to counsel during §2255 proceedings when counsel is presenting an plea offer
that would resolve the entire case.

In Missouri v. Frye, 566 U.S. 134 (2012) the Supreme Court answered in the
affirmative about whether the Sixth Amendment right to have effective assistance of
counsel extends to plea negotiations, consideration of acceptance of an offer and whether
such offers have lapsed. See Missouri v. Frye, 566 U.S. 134, 145 (2012). Since the vast,
vast majority of both federal and state criminal cases are resolved through the plea-
bargaining process, the Sixth Amendment right to effective assistance of counsel attaches
to such a critical stage of the criminal justice process. See Id. at 145. “When defense
counsel allowed the offer to expire without advising the defendant or allowing him to
consider it, defense counsel did not render the effective assistance the Constitution
requires.” Id. As Frye instructed, the companion case of Laffler v. Cooper addressed the
proper remedies to apply when there is ineffective assistance involving a plea agreement.
See Frye at 138.

Stemming from Laffler v Cooper, 566 U.S. 156 (2012) these remedies have
become known as a Laffler Hearing when the District Court holds a hearing so that the
defendant can show that but for his counsel’s ineffective assistance, the original plea
would have been accepted by the Defendant. The remedies are different depending on
the nature of the plea, such as whether there was an agreement to dismiss charges with a
higher mandatory minimum penalty in the plea, then the proper remedy would be for the
Court to order that the United States reoffer the plea agreement if the offer was rejected

due to ineffective assistance of counsel. Laffler v Cooper, 566 U.S. 156, 170-1 (2012).
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In Frye, the Supreme Court stated that, as a general rule, defense counsel must
communicate any conditions concerning a plea agreement including any expiration dates
of the offer. Failure of counsel to do so is ineffective. See Frye at 145. It is obvious
from the record that the February 29" offer was the best offer for Mr. Watson because it
cut his sentence in half from the 360 months (plus 1 day) he received before the sentence
was set aside.

One of the many reasons that this Court relied on in Pennsylvania v. Finley, 481
U.S. 551 (1987) is that post-conviction proceedings, such as a request for release under
28 U.S.C. §2255, is not part of the underlying criminal proceedings, but is civil in nature.
See Pennsylvania v. Finley, 481 U.S. 551, 556-7 (1987). In the case at bar and even
though the plea offer was offered during post-conviction proceedings, it was clearly an
offer to resolve the underlying criminal action. When this happens, then this main
support for the Finley rule is eroded as applied to the Mr. Watson’s case. Secondly,
when this Court extended effective assistance of counsel to plea negotiations because the
vast majority of criminal cases are resolved through the plea-bargaining process, which is
critical to the criminal justice process, then just because the offer came during such
proceedings does not negate the right for indigent individuals (also one with impediment
of being imprisoned) to be afforded effective assistance of counsel.

When facts such as Mr. Watson’s are presented, then his case is the type that is
deserving of a limited qualification to the rule that there is no constitutional right of
effective assistance of counsel during post-conviction proceedings as was done in

Martinez v. Ryan, 566 U.S. 1 (1991).
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CONCLUSION
From a practitioner’s standpoint, when an attorney representing a client during
collateral proceedings is presented with an offer for his client that would cut in half the
original sentence, the duty to effectively advise the client concerning the plea agreement
and deadline to accept it really does intrinsically attach regardless of when the offer is
made. Mr. Watson asks this Court to so extend his right to effective assistance to his
situation. Therefore, Mr. Watson respectfully requests that this Court grant his Petition

for a Writ of Certiorari.

Respectfully Submitted,

s/ Jeffrey C. Rager

Jeffrey C. Rager

Rager Law Firm, PLLC.

P.O. Box 911006

Lexington, Kentucky 40591-1006
(859) 963-2929
jrager@ragerlawky.com

Counsel of Record for Liston Watson
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of Justice, 950 Pennsylvania Avenue, NW, Washington, DC 20530-0001; Mary Beth
Young, United States Attorney's Office for the Southern District of Ohio, Marconi Blvd.,
Suite 200, Columbus, Ohio 43130; Liston Watson Inmate No. 60501-060, FCI
Victorville #2, P.O. Box 3850, Adelanto, CA 92301, by first class mail, on this the 18"
day of December, 2024.

s/ Jeffrey C. Rager
Jeffrey C. Rager
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APPENDIX A

APPENDIX A: Judgment of the District Court, United States v. Watson, Case No. 1:15-
CR-00113 entered on February 24, 2023, at District Court Docket Entry 1235.
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APPENDIX B

APPENDIX B: Opinion of the Court of Appeal for the Sixth Circuit affirming, United
States of America v. Watson, Case No. 23-3171 entered on October 16, 2024, at Docket
Entry 47-1.
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No. 23-3171 FILED
Oct 16, 2024
UNITED STATES COURT OF APPEALS ’
UNITED STATES OF AMERICA, )
)
Plaintiff-Appellee, )
) ON APPEAL FROM THE UNITED
V. ) STATES DISTRICT COURT FOR
) THE SOUTHERN DISTRICT OF
LISTON WATSON, ) OHIO
)
Defendant-Appellant. )
ORDER

Before: BATCHELDER, GIBBONS, and GRIFFIN, Circuit Judges.

Liston Watson appeals the district court’s judgment of conviction and sentence. He moves
for permission to cite certain documents that he filed pro se in the district court but that were
stricken because he was represented by counsel. The parties have waived oral argument, and this
panel unanimously agrees that oral argument is not needed. See Fed. R. App. P. 34(a). For the
following reasons, we grant Watson’s motion and affirm the district court’s judgment.

In 2016, Watson pleaded guilty to two counts of bank robbery, in violation of 18 U.S.C.
§ 2113(a) and (d), and two counts of possessing a firearm in furtherance of a crime of violence, in
violation of 18 U.S.C. § 924(c). As part of a binding plea agreement under Federal Rule of
Criminal Procedure 11(c)(1)(C), the parties agreed on a sentence of 360 months. The district court
sentenced Watson to 360 months and one day in prison. We affirmed the district court’s judgment.
United States v. Watson, 716 F. App’x 499 (6th Cir. 2017).

In 2019, Watson moved for relief under 28 U.S.C. § 2255. The district court denied the
motion and declined to issue a certificate of appealability. After we granted Watson a certificate

of appealability as to some of his claims, the government moved to vacate the denial of his § 2255
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motion and remand the case, conceding that the district court erred by sentencing Watson above
the agreed-upon term. We granted the government’s motion and remanded, instructing the district
court to grant Watson’s § 2255 motion and permit him to withdraw his guilty plea in accordance
with his plea agreement.

On remand, Watson withdrew his guilty plea, then pleaded guilty to the same four offenses
in a new binding plea agreement. That agreement called for a prison sentence of 180 to 240
months, which included consecutive 84-month terms for the firearm offenses. The district court
determined that, based on his total offense level of 28 and criminal history category of I, Watson’s
guidelines range for the bank robbery offenses was 78 to 97 months in prison. The district court
sentenced Watson to 240 months in prison, consisting of concurrent 72-month terms for the bank
robberies and consecutive 84-month terms for the firearm offenses.

On appeal, Watson argues that his counsel on remand rendered ineffective assistance by
failing to seek a hearing under Lafler v. Cooper, 566 U.S. 156 (2012), object to the district court’s
guidelines calculations, and argue that the government breached the plea agreement. Generally, a
defendant may not raise an ineffective-assistance claim on direct appeal. See United States v.
Ferguson, 669 F.3d 756, 762 (6th Cir. 2012). But we may choose to hear such a claim on direct
appeal if, as here, we find that the parties have adequately developed the record. See id. To prevail
on an ineffective-assistance claim, a defendant must establish that counsel’s performance was
deficient, and that the deficiency resulted in prejudice, meaning that there is a reasonable
probability that, but for counsel’s error, the result of the proceeding would have been different.
Shimel v. Warren, 838 F.3d 685, 696 (6th Cir. 2016).

Watson first argues that his counsel on remand was ineffective by not seeking a Lafler
hearing to determine whether his former counsel rendered ineffective assistance during his § 2255
proceedings, resulting in Watson’s failing to accept a more favorable plea offer. See Lafler, 566
U.S. at 170-71 (explaining that, where a defendant alleges that he declined to accept a more
favorable plea offer due to ineffective assistance, a court may conduct a hearing to determine

whether the defendant would have accepted the offer absent counsel’s error). Watson contends
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that, while his § 2255 proceedings were pending in the district court prior to our remand, the
prosecutor offered a stipulation under which the parties would agree that the district court should
vacate Watson’s sentence and impose a 180-month sentence. According to Watson, his § 2255
counsel did not advise him that the offer was set to expire a few days later. Thus, Watson sought
minor changes to the agreement rather than immediately accepting it, and the deadline passed
before he learned of the expiration date. The government acknowledges that it made the offer but
claims that Watson rejected it.

Watson has not established prejudice from counsel’s alleged error. There is no reasonable
probability that the district court would have granted Watson a hearing because he cannot raise an
ineffective-assistance claim against his § 2255 counsel, as he had no right to counsel in that
proceeding. See Pennsylvania v. Finley, 481 U.S. 551, 555 (1987) (explaining that the right to
counsel extends only to the first appeal of right); Nichols v. United States, 563 F.3d 240, 248 (6th
Cir. 2009) (en banc) (explaining that, where there is no right to counsel, there can be no deprivation
of effective assistance). And, to the extent that Watson argues that his counsel on remand should
have raised the previous plea offer as a general sentencing consideration, he has not shown a
reasonable probability that doing so would have affected his sentence, given that the district court
heard the parties’ arguments about the issue before imposing the 240-month sentence, and the
court explained that it could not justify any sentence below 240 months.

Watson next argues that his counsel on remand was ineffective by failing to raise certain
objections to the district court’s guidelines calculations. He specifically contends that counsel
should have argued that the district court erred by (1) treating the three additional bank robbery
charges in the indictment as pseudo counts under USSG § 1B1.2(c) because he did not admit each
element of those offenses in his plea agreement, (2) considering the three dismissed bank robbery
charges as relevant conduct, and (3) enhancing the offense level for his two bank robbery
convictions under USSG § 2B3.1(b)(2)(C) based on his brandishing a firearm because he was also

convicted of a related § 924(c) offense.
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Watson has not shown prejudice from counsel’s alleged errors. Under § 1B1.2(c), a written
plea agreement “containing a stipulation that specifically establishes the commission of additional
offense(s) shall be treated as if the defendant had been convicted of additional count(s) charging
those offense(s).” In the plea agreement, the parties agreed that Watson “committed the five bank
robberies listed in the indictment.” Thus, the district court properly treated the dismissed robberies
as pseudo counts in its guidelines calculation, and there was no viable basis for counsel to object.
See USSG § 1B1.2 cmt. n.3 (explaining that, if a defendant is convicted of one count of robbery
but admits to two additional counts of robbery in a plea agreement, the guidelines are to be applied
as if the defendant had been convicted of three counts of robbery). There was also no viable basis
for counsel to argue that the district court improperly considered the dismissed counts as relevant
conduct because the court considered the counts only as stipulated conduct under § 1B1.2(c), not
relevant conduct under USSG § 1B1.3.

As for Watson’s claim that counsel should have objected when the district court enhanced
his robbery convictions by five levels under § 2B3.1(b)(2)(C), he has not shown prejudice from
the alleged error. The district court should not have applied the five-level increase to Watson’s
two robbery convictions because he was convicted of a related § 924(c) offense. See USSG
§ 2K2.4 cmt. n.4 (stating that, if a court imposes sentence for a § 924(c) offense in conjunction
with a sentence for an underlying offense, the court should not apply a specific offense
characteristic for brandishing a firearm when determining the sentence for the underlying offense);
United States v. Stewart, 628 F.3d 246, 258 (6th Cir. 2010). As a result, the offense level for the
two robbery convictions should have been 22 rather than 27. The court properly applied the
five-level enhancement to the three pseudo counts, however, because Watson was not convicted
of a related § 924(c) offense. See USSG § 2K2.4 cmt. n.4 (explaining that, if a defendant is
convicted of two armed bank robberies but only one related § 924(c) offense, a weapon
enhancement applies to the other bank robbery). Thus, the district court’s error had no effect on
Watson’s guidelines range because the highest offense level for the five robbery counts

remained 27 and there was no change to the four-level increase under USSG § 3D1.4 because the
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two robbery convictions still counted as one-half unit, meaning that there were four total units
from the five robbery counts. See USSG § 3D1.4 (counting as one unit the group with the highest
offense level and each equally serious group, counting as one-half unit any group that is five to
eight levels lower than the highest group, and providing for a four-level increase for
three-and-one-half to five units).

Watson next argues that his counsel on remand was ineffective by not arguing that the
government breached the plea agreement by referencing the three dismissed robbery charges at his
latest sentencing hearing. Watson specifically contends that referencing the charges violated a
provision in the plea agreement stating that the government “will not further prosecute [him] for
conduct prior to the date of this Plea Agreement that was part of the same course of criminal
conduct described in the Indictment and that was known by the [government] at the time of the
execution of this Plea Agreement.”

Watson has not shown prejudice from counsel’s alleged error. The prosecutor’s reference
to the dismissed robbery charges did not violate the plea agreement because the reference did not
constitute prosecuting Watson for the dismissed charges. And the plea agreement did not
otherwise prohibit the prosecutor from relying on the charges, particularly because Watson agreed
that the district court was obligated to calculate the guidelines range, which included considering
his stipulated offenses, see USSG § 1B1.2(c). Thus, there is no reasonable probability that an
objection by counsel would have succeeded.

Accordingly, we GRANT Watson’s motion to cite stricken documents and AFFIRM the

district court’s judgment.

ENTERED BY ORDER OF THE COURT

QLS. Hlephns

Kelly L. S@ hens, Clerk
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