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Synopsis

Background: Following the affirmance of petitioner's Wisconsin.convictions on various charges that included strangulation,
aggravated battery, intimidation of a victim, and misdemeanor battery, and of the denial of his postconviction motion for a new
trial based on a claim of vindictive prosecution, 2020 WL 3428247, petitioner filed federal habeas petition. The United States
District Court for the Eastern District of Wisconsin, William E. Duffin, United States Magistrate Judge, 2023 WL 5625508,
denied the petition. Petitioner appealed.

Holdings: The Court of Appeals, Scudder, Circuit Judge, held that:

[1] petitioner's claim trial counsel was ineffective in challenging admission of personal journal he kept while receiving anger
management counseling was procedurally defaulted;

[2] petitioner's claim that trial court violated Sixth Amendment by excluding him from sidebar discussions was procedurally

defaulted; and
[3] state appellate court's decision, that state did not engage in vindictive prosecution by charging petitioner with multiple
felonies after mistrial on misdemeanor charges, was not unreasonable application of clearly established law.

Affirmed.
Appellate ReviewPost-Conviction Review

West Headnotes (6)

1] Habeas Corpus &= State court decision on procedural grounds, and adequacy of such independent state grounds

Owing its existence to the independent and adequate state law doctrine, the doctrine of procedural default limits state
prisoners from receiving post-conviction relief in federal court.

121 Habeas Corpus &= State court decision on procedural grounds, and adequacy of such independent state grounds

The doctrine of procedural default precludes federal habeas review of claims that a state court denied based on an
adequate and independent state procedural rule.

13] Habeas Corpus €= Cause and prejudice in general

Habeas Corpus &= State court decision on procedural grounds, and adequacy of such independent state grounds

A
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In the absence of a showing of cause and prejudice to excuse a state prisoner's procedural default of a claim, a federal
habeas court cannot reach the merits of a question of federal law decided by a state court if the decision of that court
rests on a state law ground that is independent of the federal question and adequate to support the judgment.

[41 Habeas Corpus &= Counsel
Petitioner's claim, that trial counsel was ineffective in failing to challenge the admission into evidence, at his trial
on multiple felony offenses under Wisconsin law for assaulting his girlfriend, of the personal journal he kept while
receiving anger management counseling, was procedurally defaulted on federal habeas review, since Wisconsin Court
of Appeals relied entirely on state procedural law in rejecting the claim on the ground that petitioner altogether failed in
seeking state post-conviction relief to identify any prejudice he experienced from his trial counsel's failure to challenge
the journal's admission. U.S. Const. Amend. 6; Wis. Stats § 805.18(2).

[5] Habeas Corpus &= Trial; instructions
Petitioner's claim, that state-trial court violated the Sixth Amendment by excluding him from sidebar discussions while
he was represented by counsel and when he represented himself with standby counsel at his trial on multiple felony
offenses under Wisconsin law for assaulting his girlfriend, was procedurally defaulted on federal habeas review, since
petitioner raised this contention for the first time in the Wisconsin Court of Appeals, which ruled that he thereby
forfeited it. U.S. Const. Amend. 6.

[6] Habeas Corpus &= Defenses

Wisconsin Court of Appeals' determination, that state did not engage in vindictive prosecution when it charged
petitioner with multiple felony counts after he had successfully moved for mistrial on misdemeanor battery charges
regarding the same victim, who was his girlfriend, was not an unreasonable application of clearly established United
States Supreme Court precedent, and thus did not warrant federal habeas relief; Court of Appeals said it was willing to
assume a presumption of vindictiveness could apply to circumstances of petitioner's case, but it accepted postconviction
court's decision to credit explanation of prosecutor, who had said she was personally committed to pursuing the felony
charges, that she brought felony charges because of information she learned in connection with the initial misdemeanor
case. 28 U.S.C.A. § 2254(d).

*933 Appeal from the United States District Court for the Eastern District of Wisconsin. No. 2:21-cv-00578-WED — William
E. Duffin, Magistrate Judge.

Attorneys and Law Firms
Jeffrey W. Jensen, Sr., Attorney, Milwaukee, W1, for Petitioner-Appellant.

Nicholas DeSantis, Attorney, Wisconsin Department of Justice, Special Litigation and Appeals, Madison, W1, for Respondent-
Appellee.

Before Scudder, St. Eve, and Pryor, Circuit Judges.
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Lass v. Wells, 105 F.4th 932 (2024)

Opinion
Scudder, Circuit Judge.

*934 After Rodney Lass's state court trial on charges of misdemeanor domestic abuse ended in a mistrial, prosecutors recharged
the case and, the second time around, added multiple felony counts. The second case ended in a guilty verdict on all but one
charge, leaving Lass to pursue relief on direct appeal, in state post-conviction proceedings, and then in federal court under 28
U.S.C. § 2254. All along his primary contention has been that the second set of charges were the product of an unconstitutional
vindictive prosecution. The district court denied relief, and we affirm. Even on the generous assumption that Lass has not
forfeited contentions he now presses on appeal, we see no way to read the state court's denial of post-conviction relief as
reflecting any unreasonable application of law or determination of fact.

A
The facts come from the record compiled in the Wisconsin state.court proceedings.

Rodney Lass faced misdemeanor domestic abuse-related charges in Wisconsin's Milwaukee County Circuit Court in the summer
of 2012. This first case ended in a mistrial when the alleged victim, Lass's former girlfriend, disregarded a court order and made
irrelevant and unduly prejudicial statements to the jury. About a year later Assistant District Attorney Jennifer Williams, who
second chaired the first case but did not make the misdemeanor charging decision, brought a second round of charges, including
nine felonies and two misdemeanors. These eleven counts incorporated the conduct underpinning the original misdemeanor
charges and also included new allegations of misconduct dating back to 2008.

Lass saw the new case as vindictive—as violating his rights under the Fourteenth Amendment's Due Process Clause—and asked
the trial court to dismiss it. He contended that the prosecutors leveled the expanded charges against him in retaliation for his
seeking and receiving a mistrial in the misdemeanor case. Lass supported his motion with an affidavit from Robert Haney, his
counsel at the first trial. Haney's affidavit recounted statements ADA Williams made about what accounted for the broader
charges in the second case. According to Haney, “ADA Williams stated that although her assignment within the Office of the
District Attorney [was] changing, she was not going to allow the case against Mr. Lass to be assigned to another ADA. ADA
Williams stated that even if she were to leave the District Attorney's Office and go into private practice, she would return under
the District Attorney's pro bono program to personally see to the prosecution of Mr. Lass.” '

Haney's statement got the trial court's attention, with the judge asking ADA Williams to explain the new wave of broader, more
serious felony charges against Lass. ADA Williams then appeared in open court and stated:

1 learned about the history of domestic violence from the victim in a face-to-face conversation at some point in my interaction
with her, I know for a fact, in December, during—either before, during, or after the misdemeanor trial.

When she told me about the incidents, 1 was not aware whether police reports had been filed ...

At that point, I began to research whether or not I could bring additional charges, whether they were within the statute of
limitations, which I found out *935 later they were, and then I also discovered that there were police reports supporting
what the victim was telling me. I don't remember when I learned about the police reports.

But I can tell the Court, in all candor, when I heard about what he had done to her to inflict these injuries in the past during
the course of their relationship, considering my oath as a prosecutor, I was almost convinced that I had no choice but to file

these charges. That explains my rationale.

%LAW © 2024 Thomson Reuters. No ctaim to original U.S. Government Works. 3



Lass v. Wells, 105 F.4th 932 (2024)

The trial court credited this explanation, finding that the new charges were not vindictive because ADA Williams did not learn
of the full range of Lass's criminal conduct until the misdemeanor prosecution was underway. Even more specifically, the court
determined that the prosecutor could not have charged Lass with the felony counts the first time around because she did not yet
have knowledge of the full scope of his criminal conduct. So the trial court denied Lass's request to dismiss the second case.

The jury found Lass guilty of all charges, save for one of the felony counts, with the trial judge later imposing a sentence of
40 years' imprisonment. Lass then began his pursuit of post-conviction relief, first in Wisconsin state court and later in federal

court under 28 U.S.C. § 2254.

B

Lass's post-conviction motion proceeded not before the judge who tried the felony case, but instead before a different member
of the Milwaukee County Circuit Court. The court denied Lass's request for post-conviction relief. It did so by renewing the
reasoning underpinning the trial judge's prior rejection of the vindictive prosecution contention. Nor did the court see any need
for an evidentiary hearing given the prior findings made in response both to attorney Haney's affidavit and ADA Williams's
explanation for broadened charges in the second case. The court also denied Lass's request for post-conviction relief on an
unrelated ground regarding the admission at trial of a personal journal Lass kept while receiving anger management counseling.

The Wisconsin Court of Appeals affirmed. The court determined that the lower court committed no error—either during trial or
in the post-conviction proceeding—in denying Lass an evidentiary hearing because he failed to allege facts that, if true, would
establish a presumption of vindictiveness or actual vindictiveness. Instead, the facts that Lass did allege, the appellate court
reasoned, were consistent with ADA Williams's stated reason for bringing the array of felony charges in the second case—in
particular, the information she learned during the prosecution of the first case about the duration and extent of the domestic abuse.

The Wisconsin appellate court then made short work of Lass's separate claim for relief based on his trial counsel's failure-to
object to the admission into evidence of his personal journal. The court declined to consider the claim on the merits because,
contrary to requirements of Wisconsin law, Lass made no effort to show any prejudice. The court likewise applied Wisconsin law
in finding that Lass forfeited an altogether new claim—raised for first time on appeal in the state post-conviction proceedings
—that the trial court violated his Sixth Amendment rights by excluding his presence at side-bars throughout the trial.

The Wisconsin Supreme Court then declined review.

C

Lass's application for relief in federal district court under 28 U.S.C. § 2254 likewise *936 fell short. As for the vindictive
prosecution claim, the district court seemed of the view that the Wisconsin Court of Appeals did not apply a presumption
of vindictiveness and that its declining to do so was neither contrary to nor reflected an unreasonable application of clearly
established U.S. Supreme Court precedent. This meant that Lass failed to demonstrate entitlement to relief under § 2254(d)
(1). From there the district court added that it saw nothing unreasonable (or procedurally problematic) with the Wisconsin trial
court's finding that ADA Williams offered legitimate, non-vindictive reasons for bringing the felony charges against Lass in the
second case. The state court's finding, the district court reasoned, eliminated any need for an évidentiary hearing in federal court.

The district court then declined to consider Lass's two remaining claims, finding both procedurally defaulted. Contrary to clear
requirements of Wisconsin law, Lass failed to develop any facts on the prejudice prong of his ineffective assistance of counsel
claim regarding the admission of his personal journal at trial and waited until appeal to say anything about the trial court's
handling of sidebar discussions.

We granted a certificate of appealability allowing Lass to press all three grounds for relief on appeal.
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1
Two of Lass's contentions on appeal require little analysis, as the district court was right to see both as procedurally defaulted.

(1] {21 [3] Owing its existence to the independent and adequate state law doctrine, see Michigan v. Long, 463 U.S. 1032,
103 S.Ct. 3469, 77 L.Ed.2d 1201 (1983), the doctrine of procedural default limits state prisoners from receiving post-conviction
relief in federal court, see Wainwright v. Sykes, 433 U.S.72, 81, 87,97 S.Ct. 2497, 53 L.Ed.2d 594 (1977). The doctrine precludes
federal court review of “claims that the state court denied based on an adequate and independent state procedural rule.” Davilav.
Davis, 582 U.S. 521, 527, 137 S.Ct. 2058, 198 L.Ed.2d 603 (2017). Stated in more practical terms, this means that, in the absence
of a showing of cause and prejudice to excuse the procedural default, we cannot reach the merits of “a question of federal law
decided by a state court if the decision of that court rests on a state law ground that is independent of the federal question and
adequate to support the judgment.” Coleman v. Thompson, 501 U.S. 722, 729, 111 S.Ct. 2546, 115 L.Ed.2d 640 (1991).

[4] These principles find straightforward application here. The Wisconsin Court of Appeals relied entirely on state procedural
law in determining that Lass altogether failed in seeking state post-conviction relief to identify any prejudice he experienced
from his trial counsel's failure to challenge the admission into evidence of the personal journal he kept while receiving anger
management counseling. See State v. Pettit, 171 Wis.2d 627, 492 N.W.2d 633, 645 (Wis. Ct. App. 1992) (applying Wis.
Stat. § 805.18(2), the state procedural law barring relief from harmless errors). That procedural failure precludes any federal
consideration of this claim. See Rogers v. Wells, 96 F.4th 1006, 1013 (7th Cir. 2024) (“To preserve a claim for federal habeas
review, a state prisoner must fairly present the operative facts and legal principles controlling the claim through a full round
of state court review.”).

[S] So, too, for Lass's contention that the Wisconsin trial court violated the Sixth Amendment by excluding him from sidebar
discussions. Lass raised this contention for the first time in the Wisconsin *937 Court of Appeals, thereby forfeiting it. See
State v. Dowdy, 338 Wis.2d 565, 808 N.W.2d 691, 694 (2012) (“[I]ssues not raised in the circuit court will not be considered
for the first time on appeal.”); see also Flint v. Carr, 10 F.4th 786, 794 (7th Cir. 2021) (recognizing that state forfeiture rules
are “almost always” an adequate and independent state law ground for denying federal habeas review). '

Lass has made no attempt to identify any ground on which to excuse either procedural default. In short, he has left us no choice
but to affirm the district court's disposition of these two claims.

I

We now turn to the only preserved issue in this appeal: Lass's contention that the state charging him with multiple felony counts
following and indeed in response to the misdemeanor mistrial was the product of a vindictive prosecution. Our review of this
claim is highly deferential. Congress has given us the authority to grant habeas relief from a judgment only when the state
court's adjudication of a claim was “(1) contrary to, or involved an unreasonable application of, clearly established Federal law,
as determined by the Supreme Court ... or (2) was based on an unreasonable determination of facts in light of the evidence
presented in the State court proceeding.” 28 U.S.C. § 2254(d).

Lass anchors his vindictive prosecution claim, as he did in the Wisconsin courts, in ADA Jennifer Williams's explanation for
bringing the expanded array of charges against him in the second case. Recall that Lass’s trial counsel, Robert Haney, stated
that ADA Williams told him that she was personally committed to pursuing the felony charges, allegedly saying that even if
she went into private practice, she would return to the District Attorney's office pro bono to see a felony prosecution through.
Lass views this explanation as vindictive because ADA Williams used words laden with personal animosity and chose to press
the slew of felony charges only after he succeeded in having the initial misdemeanor case declared a mistrial.

Framed this way, Lass urges us to hold that the Wisconsin Court of Appeals should have applied a presuinption of vindictiveness
under a modest extension of U.S. Supreme Court precedent holding that such presumption arises when defendants who
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successfully appeal a conviction come to face charges carrying increased sentencing exposure in a second case. See, e.g., United
States v. Goodwin, 457 U.S. 368, 375-77, 102 S.Ct. 2485, 73 L.Ed.2d 74 (1982).

In advancing this position, however, Lass overlooks an express observation of the Wisconsin Court of Appeals—the last state
court to consider his vindictiveness claim on the merits. See Greene v. Fisher, 565 U.S. 34, 38, 132 S.Ct. 38, 181 L.Ed.2d 336
(2011). The Court of Appeals explained that it was willing to assume that “the presumption [of vindictiveness] could apply when
a defendant alleges that a prosecutor added new felony charges to retaliate against a defendant for a successful mistrial motion.”
Given this statement, it is difficult to credit Lass's suggestion that the Wisconsin court's decision reflected a broad legal error.

Lass's remaining arguments anchor themselves much more in the facts underpinning his contention that ADA Williams acted
vindictively by bringing the felony charges against him in the second prosecution. As best we can tell, Lass advances these
arguments under the legal standard of § 2254(d)(1) with the dual, interrelated aim of establishing actual vindictiveness and
convincing us that the Wisconsin Court of Appeals' decision reflected an unreasonable *938 application of Supreme Court
precedent. See United States v. Spears, 159 F.3d 1081, 1086 (7th Cir. 1998) (explaining that vindictiveness requires a showing
of “objective evidence” that the prosecutor brought additional charges based on something other than “the usual determinative
factors” a responsible prosecutor would consider before bringing charges).

This presentation confuses us, however, because Lass does very little, if anything, to identify the precise legal error the Wisconsin
Court of Appeals committed in its reasoning. At points he hints back to his contention that the Wisconsin court should have
afforded him an express presumption of vindictiveness. But he never identifies where he sees that error in the Wisconsin Court
of Appeals' opinion or, even more, how it prejudiced him. So we have a hard time seeing any basis for relief on these grounds

under § 2254(d)(1).

[6] In the main, Lass devotes his brief to trying to persuade us that the Wisconsin Court of Appeals' view of the facts was
incomplete and thus that the proper course is to remand with directions to the district court to hold an evidentiary hearing,
Here, too, though, the position confuses more than it clarifies. The argument has all the earmarks of a fact-based contention
pressed under 28 U.S.C. § 2254(d)(2), specifically that the Wisconsin Court of Appeals denied post-conviction relief based on
an unreasonable view of the facts. Yet nowhere in the district court or before us has Lass ever mentioned § 2254(d)(2). So it sure
seems that, at least in our court, he has forfeited arguments based on that provision. But the forfeiture point need not consume
us. Given the consideration the Wisconsin Court of Appeals gave to the factual contentions underpinning Lass's vindictive
prosecution claim, and the respect federal courts owe to that factual assessment, the district court was right to see no basis for
an evidentiary hearing. See Wilson v. Sellers, 584 U.S. 122, 125, 138 S.Ct. 1188, 200 L.Ed.2d 530 (2018) (“[A] federal habeas
court simply reviews the specific reasons given by the state court and defers to those reasons if they are reasonable.”). Even on
the generous view that the argument is before us, and without deciding whether Lass's argument is forfeited, we see nothing
unreasonable about the Wisconsin Court of Appeals' view of the facts and, by extension, no basis for an evidentiary hearing.

Most important on the factual front is to return to what happened in the Wisconsin trial and post-conviction proceedings. Lass's
contention that the felony prosecution was vindictive—exposing him to substantial prison time and coming as it did on the
heels of the misdemeanor case ending a mistrial—did not fall on deaf ears. To the contrary, the Wisconsin trial court required
ADA Williams to come to court and explain on the record the basis for the felony charges. The court did so fully aware of
defense counsel Robert Haney's affidavit recounting ADA Williams's statements about her personal resolve to see that Lass
face felony charges. The trial judge then made an express finding that there was no evidence showing that the state brought the
felony charges against Lass to retaliate against or punish him for moving for and receiving a mistrial in the initial misdemeanor
prosecution. Put most simply, the trial court found ADA Williams's explanation credible.

It was that precise finding that the Wisconsin trial court returned to in denying Lass's request for post-conviction relief. By then
Lass's case had been reassigned to a new judge, who, upon reviewing the record, saw no reason to revisit or second guess the
prior finding crediting ADA Williams's explanation that she brought the felony charges in the second case because *939 of
information she learned in connection with the initial misdemeanor case.
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The Wisconsin Court of Appeals then affirmed, expressly recounting this procedural history and, even more, identifying no
basis for questioning the trial judge's finding that ADA Williams offered a credible explanation for bringing the felony charges.
The same reasoning drove the court's conclusion that the trial court, both as an initial matter and in the state post-conviction
proceedings, committed no error in declining to hold an evidentiary hearing. The trial court's express finding that the felony
prosecution was not vindictive, the appellate court explained, meant that an evidentiary hearing at this point would be little
more than a “fishing expeditio[n].”

In the final analysis, we see no basis for federal habeas relief under § 2254(d) on Lass's vindictive prosecution claim. No aspect
of the Wisconsin Court of Appeals' rationale is contrary to or reflects an unreasonable application of clearly established U.S.
Supreme Court precedent. And, perhaps more to the point, the record shows that the Wisconsin courts—the trial court and the
Wisconsin Court of Appeals—considered and reasonably rejected the precise fact-based arguments Lass presses in his pursuit
of federal habeas relief. It is not enough for Lass to disagree with findings of those courts or to argue that more could have been
done in an evidentiary hearing to allow him to explore and test ADA Williams's credibility. See Brumfield v. Cain, 576 U.S.
305, 314, 135 S.Ct. 2269, 192 L.Ed.2d 356 (2015) (requiring substantial deference to the state trial court's factual findings on
§ 2254(d)(2) review because mere disagreement about a factual finding is insufficient for relief).

For these reasons, we AFFIRM.
All Citations

105 F.4th 932
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2023 WL 5625508
Only the Westlaw citation is currently available.
United States District Court, E.D. Wisconsin.

Rodney L. LASS, Petitioner,
' v.
Jason WELLS, Respondent.

Case No. 21-CV-578
!
Signed August 31, 2023

DECISION AND ORDER
WILLIAM E. DUFFIN, United States Magistrate Judge

1. Background

*1 Rodney L. Lass beat, raped, stabbed, and strangled his girlfriend, Caroline, 1 over the span of their years-long relationship.
(ECF No. 12-1.) Following a nine-day trial, a jury found him guilty of various offenses and the court sentenced him to decades
in prison. (ECF No. 12-1.) After unsuccessfully challenging his convictions in state court Lass has turned to federal court with
a petition for a writ of habeas corpus under 28 U.S.C. § 2254. (ECF No. 1)

Lass argues he is entitled to relief on three grounds: vindictive prosecution; ineffective assistance of trial counsel; and denial

of the right to self-representation. 2 All parties have consented to the full jurisdiction of a magistrate judge. See 28 U.S.C. §
636(c); (ECF Nos. 3; 10; 11).

2. Applicable Law

A person incarcerated pursuant to a state court judgment who seeks habeas corpus relief in federal court faces a high hurdle.
Turner v. Brannon-Dortch, 21 F.4th 992, 995 (7th Cir. 2022). Before the court can even get to the merits of a claim, the petitioner
must show that the claim is cognizable in habeas, see, e.g., 28 U.S.C. § 2254(d)(1) (requiring that a claim must allege a violation
of “clearly established Federal law”); Stone v. Powell, 428 U.S. 465 (1976) (holding that violations of the Fourth Amendment
generally do not merit habeas relief), that he has exhausted his state court remedies, 28 U.S.C. § 2254(b)(1), that he filed his
petition within one year of his conviction becoming final or the claim arising, 28 U.S.C. § 2254(d)(1), that he has not filed a
prior habeas petition regarding the same conviction, 28 U.S.C. § 2244(d), and that the state court considered the claim on its
merits (and did not deny it for independent state law reasons), Beard v. Kindler, 558 U.S. 53, 55 (2009).

Only if the petitioner clears these preliminary hurdles may the federal court consider the merits of a claim. And here, too, the bar
is high. A habeas petitioner is entitled to relief only if “the state court's decision was ‘contrary to, or involved an unreasonable
application of, clearly established Federal law, as determined by the Supreme Court.” ” Turner, 21 F.4th at 995 (quoting 28
U.S.C. § 2254(d)(1)). “This standard is difficult to meet.” Id. (quoting Mays v. Hines, 141 S. Ct. 1145, 1149 (2021) (per curiam)).

*2 Habeas relief is “not a substitute for ordinary error correction through appeal.” Harrington v. Richter, 562 U.S. 86, 102-03
*(2011). Rather, it is reserved for “extreme malfunctions in the state criminal justice systems.” /d. at 103 (quoting Jackson v.
Virginia, 443 U.S. 307, 332, n. 5 (1979) (Stevens, J., concurring in judgment)). Thus, a petitioner is not entitled to relief merely
by showing that the state court's decision was wrong. The petitioner must show that the state court's decision was so wrong as
to be unreasonable. Mays, 141 S. Ct. at 1149. A decision is unreasonable only if “there is no possibility fairminded jurists could
disagree that the state court's decision conflicts with [the Supreme] Court's precedents.” Harrington, 562 U.S. at 102.
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3. Vindictive Prosecution

Lass was initially charged with two counts of misdemeanor battery and one count of disorderly conduct. The disorderly conduct
count was dismissed (ECF No. 12-11 at 37 (the reasons for its dismissal are not clear from the record)) and Lass proceeded to
trial on the two battery counts, the first relating to events occurring on June 17, 2012 (ECF No. 12-10 at 76-77) and the latter
relating to events occurring on June 30, 2012 (ECF No. 12-10 at 77). Assistant District Attorney Margaret Kunisch took the lead
role at trial, although Assistant District Attorney Jennifer Williams, who at that time had the surname Hanson, also appeared.
The jury trial before the Honorable Mary E. Triggiano ended shortly after it started.

During ADA Kunisch's direct examination of Caroline, the prosecutor asked if Lass said anything when he was choking her.
Caroline testified, in part, that Lass said:

You stupid bitch. You think you're going to get away from me? You think you're going to put me back in
jail? I'm not going to jail for you. It's me or you. It's going to be -- it's going to be you. I'll take your life
before you take mine. My voice is going to be the last voice you hear on this earth.

(ECF No. 12-11 at 26.) The court held an in-chambers conference regarding the statement about Lass going “back” to jail, and
Lass elected not to move for a mistrial. (ECF No. 12-11 at 27-29.) At the conclusion of this conference ADA Williams told
Lass's attorney that, if he moved for a mistrial and the motion was granted, she would file felony charges against Lass. (ECF

No. 12-5at 71, §4.)

_ Testimony resumed and, shortly thereafter, the state asked Caroline why she initially did not report these incidents to police.
She responded: :

I never called the police on Rodney because -- it's kind of a twofold answer -- one, because 1 loved him,
and, two, because he had always threatened me that if I called the police, if I pressed charges, that my
daughter would be kidnapped and raped in front of me and then cut into pieces and used as fish food,
that my body would never be found, tires burn really hot —

(ECF No. 12-11 at 33.)

This answer led to another conference, and this time Lass moved for a mistrial. (ECF No. 12-11 at 35, 37-38.) The state, by
Williams, opposed the motion (ECF No. 12-11 at 36), but the court granted it (ECF No. 12-11 at 38-39).

In the following months the state moved to dismiss the misdemeanor charges and filed a new case, see Wis. Cir. Ct. Access,
Milwaukee Cnty Cir. Ct Case No. 2013CF001603, available at https://wcca.wicourts.gov, charging Lass with three counts of
strangulation, two counts of aggravated battery, three counts of intimidation of a victim, one count of second-degree sexual
assault, and two counts of misdemeanor battery. In all, the state alleged six different incidents of violence, one each occurring
in 2008, 2009, 2010, and 2011, and the two June 2012 incidents that formed the basis for the misdemeanor charges. But with
respect to the two June 2012 incidents, in addition to misdemeanor charges of battery, the state added to each incident felony
charges of strangulation and intimidation of a victim. The new felony case was assigned to the Honorable Ellen R. Brostrom.

*3 At a subsequent conference Williams told defense counsel that she was personally dedicated to prosecuting Lass, and even
though her assignment within the District Attorney's Office was changing, she was going to stay on the case. She further said
that, even if she left the District Attorney's Office, she would come back and prosecute Lass pro bono. (ECF No. 12-5at 72,9 1 0.)
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Lass moved to dismiss the felony charges on the ground that they were brought to punish him for exercising his right to a
mistrial. Rather than holding a formal hearing where Lass would have been able to cross-examine Williams, Judge Brostrom

accepted Williams's vague explanation for the new charges:

1 learned about the history of domestic violence from the victim in a face-to-face conversation at some point in my interaction -
with her, 1 know for a fact, in December, during — either before, during, or after the misdemeanor trial.

When she told me about the incidents, I was not aware whether police reports had been filed. I do not remember if she was
able to, with specificity, explain that she made police reports. But I do remember learning from her, [Caroline], that is, that
she had sought medical attention for her injuries she claimed were inflicted by Rodney Lass.

At that point, 1 began to research whether or not I could bring additional charges, whether they were within the statute of
limitation, which I found out later they were, and then I also discovered that there were police reports supporting what the
victim was telling me. 1 don't remember when I learned about the police reports.

But I can tell the Court, in all candor, when I heard about what he had done to her to inflict these injuries in the past during
the course of their relationship, considering my oath as a prosecutor, I was almost convinced that I had no choice but to file
these charges. That explains my rationale.

(ECF No. 12-12 at 8-9.)

The circuit court denied Lass's motion, finding no vindictive prosecution, and explained that, while Williams's timing may have
been “unfortunate,” she had “a duty of candor” to let the defendant “know pertinent information.” (ECF No. 31-10 at 10.)

When Lass raised the issue again in a motion for post-conviction relief he again requested an evidentiary hearing. Post-
conviction proceedings were addressed by the Honorable Jeffrey A. Wagner, who concluded that an evidentiary hearing was
unnecessary. He stated:

The court was fully aware of Attorney Haney's affidavit and the State's position, and thus, it was not
error to forego a formal evidentiary hearing for purposes of swearing both attorneys in. Judge Brostrom
had sufficient information to make a ruling on the defendant's vindictive prosecution claim, and this
court concurs with the result. Given that nothing new exists in support of the defendant's claim, the court
declines to hold an evidentiary hearing in which the attorneys state the same thing under oath.

(ECF No. 1 at 26.)

The Wisconsin Court of Appeals concluded that the circuit court had correctly denied Lass an evidentiary hearing, stating, “We
conclude that Lass's postconviction motion fails to allege facts that, if adduced at an evidentiary hearing, would entitle him to
relief, either based on proof of a realistic likelihood of prosecutorial vindictiveness or of actual vindictiveness.” State v. Lass,
2020 WI App 47, § 20, 393 Wis. 2d 594, 947 N.W.2d 643, 2020 Wisc. App. LEXIS 290, 2020 WL 3428247 (unpublished). The
court continued, “And, if Lass means to suggest that a hearing is necessary merely because the prosecutor could be impeached
with the commitment-to-personally-prosecute comment, this misunderstands the standards necessary to trigger a postconviction
evidentiary hearing. They are not fishing expeditions.” /d,, § 23.

*4 The court of appeals went on to reject Lass's vindictive prosecution claim by noting that he failed to present evidence that
Williams's statements that she discovered evidence of Lass's felony conduct only in conjunction with the misdemeanor trial
were untrue. Lass, 2020 W1 App 47, § 22. It noted that, although Lass's attorney submitted an affidavit recounting Williams's
statements, he did “not purport to quote the prosecutor, nor to describe particular actions of the prosecutor, conveying any
other than the simple prediction that a mistrial would lead to the filing of more serious charges.” /d.,
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23. Therefore, “it can be reasonably inferred that the prosecutor was doing so for the proper reasons noted by the circuit court,”
and Lass did not show that the circuit court's inferences were unreasonable. /d. It characterized defense counsel's understanding

of Williams's statement as a “threat” as “an unexplained leap.” /d.,  26.

When the government increases potential penalties or the court imposes a more severe sentence after a defendant successfully
appeals his conviction, a presumption of vindictiveness arises. United States v. Goodwin, 457 U.S. 368, 372-77 (1982)
(discussing Blackledge v. Perry, 417 U.S. 21 (1974); North Carolina v. Pearce, 395 U.S. 711 (1969)); see also Texas v.
McCullough, 475 U.S. 134, 141 (1986) (noting that a presumption of vindictiveness may be rebutted). However, no presumption
arises simply because the government pursues additional charges after a defendant rejects a plea offer, see Goodwin, 457 U.S.
at 377-80 (discussing Bordenkircher v. Hayes, 434 U.S. 357, 98 S. Ct. 663 (1978)), or after a defendant demanded a jury trial
rather than a bench trial, id. at 383. “In short, the Supreme Court has applied a presumption of vindictiveness ‘exclusively in
the post-trial context’ ....” Williams v. Bartow, 481 F.3d 492, 504 (7th Cir. 2007) (quoting United States v. Jarrett, 447 F.3d

520, 525 (7th Cir. 2006)).

Because the new charges against Lass were added following a mistrial, “[t]he present case falls in between the Supreme Court's
pretrial/post-conviction dichotomy.” Lane v. Lord, 815 F.2d 876, 878 (2d Cir. 1987). The Wisconsin Court of Appeals did not
apply the presumption of vindictiveness. As Lass correctly observes, “Whether a presumption of vindictiveness arises where
the prosecutor increases the charges following the defendant's successful motion for mistrial is an open question in the federal

law.” (ECF No. 30 at 31.)

Because the Supreme Court has never held that a presumption of vindictiveness applies following a mistrial, the court of appeals’
decision to not apply a presumption of vindictiveness was neither contrary to nor involved an unreasonable application of federal
law. See Wright v. Van Patten, 552 U.S. 120, 126 (2008) (“Because our cases give no clear answer to the question presented, let
alone one in [the habeas petitioner's] favor, it cannot be said that the state court unreasonably applied clearly established Federal
law.” (brackets and internal quotation marks omitted)); see also Williams v. Bartow, 481 F.3d 492, 502 (7th Cir. 2007) (noting
that, because the Supreme Court has never held that a presumption of vindictiveness applies when prosecutors charge different
criminal conduct following a defendant's successful appeal, a presumption will not apply to a vindictiveness claim in a habeas
petition). Insofar as the Court's statement in Blackledge v. Perry, 417 U.S. 21, 27, 94 S. Ct. 2098, 2102 (1974), that “the Due
Process Clause is not offended by all possibilities of increased punishment upon retrial after appeal, but only by those that pose
a realistic likelihood of ‘vindictiveness’  may be understood as expanding the presumption to instances where “a defendant ...
show([s] that the circumstances “pose a realistic likelihood of ‘vindictiveness,” ” United States v. Wilson, 262 F.3d 305, 314 (4th
Cir. 2001); but see United States v. Bullis, 77 F.3d 1553, 1559 (7th Cir. 1996) (“We presume that a prosecutor's decision to
seek increased charges in a superseding indictment is valid. ... [A] presumption of vindictiveness does not arise where, prior to
trial, the prosecutor brings enhanced charges following the defendant's exercise of a procedural right.”), Lass has again failed
to show that the court of appeals erred. He has not, for example, pointed to any case where a court held that a presumption of
vindictiveness arises following a defendant's motion for a mistrial.

*5 Without the presumption of vindictiveness, it is Lass's burden to prove that Williams acted with actual vindictiveness. He
must show that her decision to bring more severe charges following the mistrial was the result of “an improper prosecutorial
motive” -and “could not be justified as a proper exercise of prosecutorial discretion.” Goodwin, 457 U.S. at 380 n.12. In the
view of the Court of Appeals for the Fourth Circuit, “[t]o establish prosecutorial vindictiveness, a defendant must show, through
objective evidence, that (1) the prosecutor acted with genuine animus toward the defendant and (2) the defendant would not
have been prosecuted but for that animus.” United States v. Wilson, 262 F.3d 305, 314 (4th Cir. 2001) (citing Goodwin, 457
U.S. at 380 n.12; United States v. Sanders, 211 F.3d 711, 717 (2d Cir. 2000)); see also United States v. Bullis, 77 F.3d 1553,
1559 (7th Cir. 1996) (“in order to be successful on a claim of prosecutorial vindictiveness, a defendant must affirmatively show
through objective evidence that the prosecutorial conduct at issue was motivated by some form of prosecutorial animus, such
as a personal stake in the outcome of the case or an attempt to seek self-vindication”).

This translates into a “heavy burden” to prove that Williams pursued the additional charges “solely” to punish him for obtaining
a mistrial and her decision “could not be justified as a proper exercise of prosecutorial discretion.” United States v. Wilson, 262
7 3d.305, 316 (4th Cir. 2001) (quoting, in part, Goodwin, 457 U.S. at 380 n. 12.)
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Lass argues that “the district court is obliged to conduct an evidentiary hearing into [his] claim of prosecutorial
vindictiveness” (ECF No. 30 at 28) because the state “hearing was not a full and fair inquiry into the question” (ECF No. 30
at 27). “It involved merely an unsworn statement by the prosecutor concerning her reasons for issuing the additional charges.
Lass was not permitted to cross-examine the prosecutor; nor was he permitted to call the witnesses he had in court.” (ECF No.
30 at 27-28.) He argues that the circuit court's denial of an evidentiary hearing on his vindictive prosecution claim constituted
a violation of due process. (ECF Nos. 30 at 26-28; 45 at 2-5.)

The operative standard for whether a habeas petitioner is entitled to an evidentiary hearing comes from 28 U.S.C. § 2254(e)
(2), which provides that if a habeas petitioner “has failed to develop the factual basis of a claim in State court proceedings,
the court shall not hold an evidentiary hearing on the claim unless the applicant shows that ... the facts underlying the claim
would be sufficient to establish by clear and convincing evidence that but for constitutional error, no reasonable factfinder

would have found the applicant guilty of the underlying offense.”

Williams v. Jackson, 964 F.3d 621, 630 (7th Cir. 2020). However, if the petitioner did all he could to develop the record in the
state court, he cannot be held accountable for the state's or the court's decisions. See Davis v. Lambert, 388 F.3d 1052, 1061 (7th
Cir. 2004). When the failure to develop the record is not attributable to the petitioner, § 2254(a)(2) does not apply and the court
assesses the need for an evidentiary hearing under the pre-AEDPA standard. Davis v. Lambert, 388 F.3d 1052, 1061-62 (7th
Cir. 2004). “Under pre-AEDPA standards, a federal evidentiary hearing is required only if (1) the petitioner alleges facts which,
if proved, would entitle him to relief and (2) the state courts, for reasons beyond the control of the petitioner, never considered
the claim in a full and fair hearing.” Davis v. Lambert, 388 F.3d 1052, 1061-62 (7th Cir. 2004).

Lass alleges deficits in the state court procedures but does not suggest what he believes an evidentiary hearing would have
revealed. He does not point to any disputed fact (aside from the ultimate fact as to Williams's subjective motivations). Williams
did not dispute, and the state courts accepted, that she made the averments contained in the affidavit of Lass's attorney. There
is no need to hold an evidentiary hearing so that Williams can repeat under oath the statements she made to the court.

*6 As the court of appeals correctly noted, an evidentiary hearing is not a fishing expedition. /d., § 23. Perhaps Lass believes
that, if only he could get Williams under oath, she will admit that she threw the book at him because she was upset he had
obtained a mistrial and she would have to bring the case to trial again. But a petitioner's hope for a Perry Mason moment is
not a basis for an evidentiary hearing.

The only material uncertainty is precisely when Williams learned that facts existed supporting felony charges. If she knew the
full scope of the allegations and the evidence against Lass before the misdemeanor trial began, the fact that she chose to pursue
felony charges only after Lass obtained a mistrial would tend to support an inference of vindictiveness. However, Lass has not
demonstrated that an evidentiary hearing would show that. Williams has already stated that she did not remember whether it
was before, during, or after the misdemeanor trial that she learned of the relevant facts, only that it was in December. (ECF No.
12-12 at 8.) The misdemeanor trial began December 3, 2012. (ECF No. 12-10 at 1.)

Williams obviously knew by December 4, 2012, that there was a factual basis for a felony charge, when she threatened to bring
felony charges if Lass obtained a mistrial. But the extent of her knowledge is unclear. She could have been referring simply to
the prospect of charging Lass with felony strangulation, which ADA Kunisch referred to in her opening statement (ECF No.
12-11 at 7) and Caroline testified to (ECF No. 12-11 at 26).

While Kunish's opening statement shows that the state knew of the strangulation allegation, that does not mean that Williams
knew. Williams “did not originally handle the misdemeanor case ... but came on board just prior to trial in that case on November
28,2012, (ECF No. 1 at 23, fn. 1.)

’

Even if Lass could prove that, before the commencement of the misdemeanor trial, the state knew every detail that it relied on to
eventually convict him of the felony charges, the court still could not say that the court of appeals’ decision was unreasonable. By
the time Williams threatened Lass, Caroline had already testified. A victim's testimony is often a game-changer in a prosecution.
A prosecutor often does not know how strong her case is until a victim takes the stand. See Williams v. Bartow, 481 F.3d 492,
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501 (7th Cir. 2007). This is especially true in domestic violence cases where simply getting the victim to appear in court is
often a huge challenge. ‘

And the prosecutors here had reasons to doubt that a case dependent on Caroline's testimony would result in conviction. Caroline
was not initially a cooperative or necessarily credible victim. (See, e.g., ECF No. 12-11 at 4-5; 10-12 (stating that Caroline was
intoxicated, attempted to run Lass down with her Jeep, was uncooperative with police, and was arrested and cited for obstruction
as a result).) Faced with such a victim, prosecutors may reasonably choose to forego felony charges and hope for a quick guilty
plea to misdemeanors, avoiding any challenges posed by a difficult victim. When that victim proves credible and reliable, a
prosecutor may suddenly find a more complicated and serious case to be viable.

And sometimes a charging decision may come down to differences among prosecutors. See United States v. Baldwin, No.
22-1835,2023 U.S. App. LEXIS 13242, at *4, 2023 WL 3712696 (7th Cir. May 30, 2023) (noting that new prosecutors taking
a fresh look at the case decided to bring charges). Williams did not initially charge Lass. She came on board only at trial and
then had only a secondary role. She may have simply seen the case differently than her colleague. So when she saw the prospect
of pursuing felony charges if the case happened to end in a mistrial, she wamned the defendant of that possibility. While it
might not be the likeliest explanation for her statement, it is plausible that Williams was simply giving defense counsel relevant
information that would help him decide if he wanted to move for a mistrial. Litigants commonly forego motions for a mistrial
if they believe that the risks associated with a retrial are greater than whatever unfairness they believe might merit a mistrial.

*7 The Supreme Court has never held that a prosecutor violates due process when she brings more severe charges expressly
because a defendant sought and obtained a mistrial. The Court has rejected the notion that pursuing more severe charges simply
because a defendant exercises a constitutional right necessarily violates due process. See Bordenkircher v. Hayes, 434 U.S. 357,
364 (1978)); United States v. Goodwin, 457 U.S. 368, 383 (1982); United States v. Barner, 441 F.3d 1310, 1316 (11th Cir.
2006) (quoting United States v. Miller, 948 F.2d 631, 633 (10th Cir. 1991); citing United States v. Gamez-Orduno, 235 F.3d
453, 462 (9th Cir. 2000)). :

In sum, Lass has failed to establish a basis for an evidentiary hearing or prove that Williams's actions were the result of actual
vindictiveness. There are reasonable, non-vindictive explanations for Williams's decision to pursue felony charges following the
mistrial in the misdemeanor case. Because the court cannot say that the court of appeals’ decision was contrary to or involved
an unreasonable application of federal law, Lass is not entitled to relief on his vindictive prosecution claim.

4. Ineffective Assistance of Trial Counsel

As a condition of his supervision following a conviction in another case, Lass was required to create a journal recounting his
domestic abuse. This journal, in which he admitted many of the charged offenses, was admitted at trial. Although trial counsel
moved to suppress the journal on the ground that it was privileged, Lass argues that his trial counsel was ineffective for not
moving to suppress the journal on the ground that the statements were involuntary. '

Claims of ineffective assistance of counsel are governed by the well-established two-prong approach set forth in Strickland
v. Washington, 466 U.S. 668 (1984). Minnick v. Winkleski, 15 F.4th 460, 468 (7th Cir. 2021). A petitioner must demonstrate
both that his attorney's performance was deficient and that he was prejudiced as a result. Hicks v. Hepp, 871 F.3d 513, 525-26
(7th Cir. 2017).

As to the first prong, where the petitioner must show that his attorney's actions were unreasonable, the court's review is “doubly
deferential.” Knowles v. Mirzayance, 556 U.S. 111, 112 (2009). “Deference is layered upon deference in these cases because
federal courts must give ‘both the state court and the defense attorney the benefit of the doubt.” ” Minnick, 15 F.4th at 468
(quoting Titlow, 571 U.S. at 15).

As to the second prong, “[t]o establish Strickland prejudice a defendant must ‘show that there is a reasonable probability that,
but for counsel's unprofessional errors, the result of the proceeding would have been different.” ** Lafler v. Cooper, 566 U.S.
156, 163 (2012) (quoting Strickland, 466 U.S. at 694).
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The court of appeals found that Lass's claim of ineffective assistance failed because he did not show that any alleged
ineffectiveness was prejudicial. Lass, 2020 WI App 47, § 27. Although he characterized the journals as the “centerpiece” of
the state's case, the court of appeals found this assertion vague and undeveloped because he failed “to explain the prejudicial
significance of specific journal entries, considered in the context of all evidence and argument that was presented at trial.” Jd.

The respondent argues that, when the court of appeals found that Lass's claim was undeveloped, it rejected the claim on adequate
and independent state law grounds. Consequently, Lass has procedurally defaulted his claim. (ECF No. 36 at 15-18.)

*8 Lass disputes the court of appeals’ conclusion that his claim was undeveloped and argues that the prejudice from the
wrongful admission of what was effectively a confession was self-evident.

The court need not belabor questions of procedural default because, regardless of whether the claim is properly before this court,
Lass would not be entitled to relief. A fundamental problem with Lass's claim that he was denied the effective assistance of
counsel is the fact that he represented himself at trial. “[A] defendant who elects to represent himself cannot thereafter complain
that the quality of his own defense amounted to a denial of ‘effective assistance of counsel.” ” Faretta v. California, 422 U.S.
806, 834 n.46 (1975).

Granted, prior to his waiver of his right to counsel, defense counsel filed a motion to suppress the journals on the ground that
they were privileged. The court denied that motion after a hearing, finding that Lass waived the privilege when he gave the
journals to Caroline. (ECF No. 31-5 at 84.)

But then Lass waived his right to counsel and, now proceeding pro se, he again moved to suppress the journals, this time

. relying on a different privilege—Wis. Stat. § 905.02. (ECF No. 12-12 at 25.) The court denied that motion for the same reason

it denied the motion filed on his behalf by defense counsel—that Lass waived the privilege when he provided the journals to
Caroline. The fact that Lass raised new grounds for suppression, which the court considered, shows that Lass could have raised
the voluntariness claim that he argues trial counsel was ineffective. for not raising.

Even if the court were to look past the fact that Lass represented himself, his claim of ineffective assistance would still fail.
Setting aside reasonableness, the evidence adduced in the subsequent evidentiary hearing and the factual findings by the circuit
court demonstrate that Lass was not prejudiced because any motion to suppress on the ground that the journals were involuntary
would have been denied.

While Lass may have been compelled to initially write the journals, the circuit court found that he voluntarily provided those
journals to Caroline. She testified that Lass gave her the journals in an effort to show that he had changed and that she should
renew their relationship. (ECF No. 31-5 at 25-28.) Although Lass disputes having given the journals to Caroline (ECF No. 30
at 41), he has not shown that the circuit court's finding to the contrary was “an unreasonable determination of the facts in light
of the evidence presented ...” 28 U.S.C. § 2254(d)(2).

By providing Caroline with the journals Lass was, in effect, voluntarily repeating his inculpatory statements. When a defendant
voluntarily repeats a confession, that subsequent statement is admissible notwithstanding any prior coercion. See, e.g., Lyons v.
Oklahoma, 322 U.S. 596, 603 (1944) (“The Fourteenth Amendment does not protect one who has admitted his guilt because of
forbidden inducements against the use at trial of his subsequent confessions under all possible circumstances. The admissibility
of the later confession depends upon the same test — is it voluntary.”).

Because any motion to suppress on the ground that the journals were involuntary would have been denied, defense counsel's
failure to file such a motion was neither unreasonable nor prejudicial. See Carrion v. Butler, 835 F.3d 764, 778 (7th Cir. 2016).
Lass is not entitled to habeas relief on this claim.

5. Right to Self-Representation
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*9 When he was still represented by counsel, Lass requested to participate in the sidebar conferences. Lass, 2020 WI App

47,9 31. 3 The court explained that this was not possible because Lass was in custody and the court's standard practice was to
have conferences with the attorneys and then put the discussion on the record at the next break when the jury was out of the
courtroom. /d. If Lass had any concerns about what was discussed at the sidebar, he would be able to raise them at that time. Jd.

Lass then waived his right to counsel and began to represent himself. The court appointed Attorney Kristian Lindo as standby
counsel, although Lindo's role was more of a hybrid nature in that the court permitted Lass to have Lindo represent him regarding
certain matters. (See, e.g., ECF No. 12-20 at 8); see State v. Young, 2009 W1 App 110, 17, 320 Wis. 2d 702, 771 N.W.2d 928,
2009 Wisc. App. LEXIS 457, 2009 WL 1771165 (unpublished) (noting that Wisconsin courts have discretion to allow hybrid
representation and discussing State v. Campbell, 2006 WI 99, 1166, 74, 294 Wis. 2d 100, 718 N.W.2d 649; State v. Lehman,
137 Wis. 2d 65, 81, 403 N.W.2d 438 (1987); State v. Debra A. E., 188 Wis. 2d 111, 138, 523 N.W.2d 727 (1994)); ¢f- McKaskle
v. Wiggins, 465 U.S. 168, 183 (1984) (“Faretta does not require a trial judge to permit ‘hybrid’ representation ....”).

In a subsequent pretrial conference the court asked the parties, “[HJow do you propose we handle sidebars?” (ECF No. 12-14
at 156.) Lindo responded: “I do need Mr. Lass to be a part of the sidebars. Hopefully there won't be a whole lot of them. 1 know
it's a bit of a pain to get the jury out and bring them back in. I don't know, Judge.” (ECF No. 12-14 at 156.) Lass added that,
if he had been able to pay his bail, there would be no issue of him participating in sidebars. It was only because he lacked the
financial resources to pay his bail that he was chained to the floor of the courtroom. (ECF No. 12-14 at 156-57.) The court
responded that it was the sheriff's department's policy that he be shackled to the floor and the court was not going to change
that. (ECF No. 12-14 at 157.) The court concluded, “So I guess what I would propose is that we try to do as much just on the
record in front of the jury and, you know, if — if we need to, I'll just have to send the jury out.” (ECF No. 12-14 at 157.)

Notwithstanding having said that, the court did not follow this procedure for any of the 21 sidebar conferences it held during
trial. (ECF No. 1 at 20, fn. 5.) Instead, it held conferences with Lindo and Williams and then put the discussion on the record
at the next break. In the interim, Lass presumably relied on Lindo to convey to the court his position and to relay to him what
was discussed.

At no point did Lass object to this procedure. The closest he came was when he expressed concern that the jurors might wonder
why he was not getting up to join the attorneys at sidebar. He stated: “I do understand because my leg is being shackled I can't
be part of side bars and I have the utmost confidence in Attorney Lindo. My only fear is the jury had to be like why isn't he
getting up. You know, it kind of bothers me. It's worrisome to me.” (ECF No. 12-17 at 55-56.) Although Lass now tries to
cast this statement in a Sixth Amendment light—that he was concerned that jurors might believe he was not truly representing
himself if he was not participating in the sidebar conferences (ECF No. 30 at 46-47 (citing McKaskle, 465 U.S. at 178 (1984)))
—the statements actually seem to reflect a concern that the jurors would recognize that he was in custody. That was how the
court understood it, assuaging Lass's concern by saying, “I think that any jury would understand that you don't put a defendant
right next to a judge.” (ECF No. 12-17 at 56.)

*10 More significantly, Lass's statement tends to reflect his acquiescence to, if not approval of, his exclusion from the sidebar
conferences and Lindo handling them. He described the prospect of the jurors’ speculation as his “only fear” and expressed
his “utmost confident in Attorney Lindo.”

This is not a case where an objection under the Sixth Amendment would have obviously been futile given the court's prior
rulings. To the contrary, if Lass regarded his exclusion from the sidebars as a violation of his Sixth Amendment right, all he
had to do was remind the court of the practice it initially stated it would follow.

It was not until his appeal that Lass argued that his inability to participate in sidebar conferences violated his Sixth Amendment
right to self-representation. The court of appeals found that Lass had forfeited that argument by not squarely raising an objection
to the circuit court. Lass, 2020 W1 App 47, § 36.

A
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“In federal habeas cases under § 2254, federal courts may not address the merits of a claim that the state court resolved on ‘a
state law ground that is both independent of the federal question and adequate to support the judgment.” > Crockett v. Butler,
807 F.3d 160, 167 (7th Cir. 2015) (quoting Kaczmarek v. Rednour, 627 F.3d 586, 591 (7th Cir. 2010)). “[W1hen a state refuses to
adjudicate a petitioner's federal claims because they were not raised in accord with the state's procedural rules, that will normally
qualify as an independent and adequate state ground for denying federal review. And forfeiture under state law is almost always
such a ground.” Flint v. Carr, 10 F.4th 786, 794 (7th Cir. 2021) (citations omitted)).

Lass argues that his procedural default should be excused because the court of appeals’ application of its forfeiture rule was
“freakish.” (ECF No. 30 at 44-45 (citing Thomas v. McCaughtry, 201 F.3d 995, 1000 (7th Cir. 2000); Crockett, 807 F.3d at 167).)

Far from “a rule [that] has been applied ‘infrequently, unexpectedly, or freakishly,” * Crockett, 807 F.3d at 167, the principle
that claims cannot be presented for the first time on appeal is a basic and foundational rule of Wisconsin appellate law. See, e.g.,
State v. Dowdy, 2012 WI 12, 5, 338 Wis. 2d 565, 571, 808 N.W.2d 691, 694 (citing Wirth v. Ehly, 93 Wis. 2d 433, 443, 287
N.W.2d 140 (1980)). The court of appeals clearly relied on its procedural rule that, “[t]o preserve an alleged error for review,
‘trial counsel or the party must object in a timely fashion with specificity to allow the court and counsel to review the objection
and correct any potential error.” » Lass, 2020 W1 App 47, { 29 (quoting State v. Torkelson, 2007 W1 App 272, {25, 306 Wis.
2d 673, 743 N.W.2d 511).

Nor was there anything freakish or unexpected about how the court of appeals applied the rule. As discussed above, at no
point did Lass raise an objection about his exclusion from sidebar conferences that could be seen as reasonably implicating
his Sixth Amendment right to self-representations. To the contrary, when he raised the issue he expressed concern only that
the jury might surmise that he was in custody; he seemed to otherwise accept the procedure the court employed and to have
Lindo handle the conferences.

This is not an instance of Lass of failing merely to use certain magic words, such as “Sixth Amendment,” when addressing his
exclusion from the sidebars. It is the fact that he did nothing that could be seen as alerting the court to the Sixth Amendment
component of a multi-faceted issue. When the court failed to include Lass in sidebar conferences it may well have been focused
on the pragmatic logistical and security issues involved in enabling Lass to participate in sidebars and not recognized the Sixth
Amendment implications. Or it may have presumed that, consistent with the hybrid role Lindo had assumed, Lass consented to
Lindo handling the conferences. Courts depend on parties to raise arguments and issues it might not initially recognize.

*11 Because the court of appeals rejected his self-representation for adequate and independent state law grounds, Lass has
procedurally defaulted this claim. He has failed to show cause and prejudice to excuse his default. Therefore, the court must
deny him relief on this claim.

6. Certificate of Appealability

Because the court finds that it must deny Lass's petition, the court must consider whether to grant him a certificate of
appealability. See Rule 11, Rules Governing Section 2254 Cases. The court may issue a certificate of appealability “only if the
applicant has made a substantial showing of the denial of a constitutional right.” 28 U.S.C. § 2253(c)(2). This requires more
than showing merely that an appeal would not be frivolous. Miller-El v. Cockrell, 537 U.S. 322, 338 (2003). But this standard
does not require that the applicant to show some judges would grant the petition. /d. Rather, when the court has denied the
petition on its merits, “[t]he petitioner must demonstrate that reasonable jurists would find the district court's assessment of
the constitutional claims debatable or wrong.” Id. (quoting Slack v. McDaniel, 529 U.S. 473, 484 (2000)). The certificate of
appealability “shall indicate which specific issue or issues satisfy the showing required by [28 U.S.C. § 2253(c))).”

Lass has presented a colorable claim of vindictive prosecution supported by statements by the prosecutor from which one
reasonable inference is that she acted with actual vindictiveness. Although the court has concluded that Lass cannot prevail on
this claim under the high standard posed by AEDPA, the court nonetheless finds the constitutional claim sufficiently debatable
that a certificate of appealability as to this claim is appropriate. Accordingly, the court grants Lass a certificate of appealability
round One of the petition (ECF No. 1 at 5). As to all other claims in the petition, jurists of reason would not find this
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court's resolution of those claims debatable or wrong. Therefore, the court denies Lass a certificate of appealability as to any
other claim.

IT IS THEREFORE ORDERED that Lass's petition for a writ of habeas corpus is denied. A certificate of appealability is
granted with respect to Lass's claim of vindictive prosecution and denied as to all other claims. The Clerk shall enter judgment
accordingly.

All Citations

Not Reported in Fed. Supp., 2023 WL 5625508

Footnotes
1 This is a pseudonym used in the state proceedings.
2 Lass's petition contained a fourth ground wherein he argued that the court relied on inaccurate information in sentencing. (ECF No.

1 at 10.) He has abandoned this claim by not developing it in his brief in support of his petition. (ECF No. 30); Davis v. Cromwell,
No. 13-cv-1220-bhl, 2020 U.S. Dist. LEXIS 211259, at *1, 2020 WL 6684614 (E.D. Wis. Nov. 12, 2020); Whyte v. Winkleski, No.
12-CV-486, 2020 U.S. Dist. LEXIS 133345, at *9, 2020 WL 4339348 (E.D. Wis. July 28, 2020); Below v. Foster, No. 17-CV-1709,
2019 U.S. Dist. LEXIS 236251, at *16, 2019 WL 11624520 (E.D. Wis. June 14, 2019); Starks v. Dittman, No. 14-CV-1564, 2019
U.S. Dist. LEXIS 75593, at *24, 2019 WL 2010189 (E.D. Wis. May 6, 2019); Bates v. Baenen, No. 11-CV-997, 2012 U.S. Dist.
LEXIS 167956, at *11, 2012 WL 5931888 (E.D. Wis. Nov. 27, 2012); Braasch v. Grams, No. 04-C-593, 2006 U.S. Dist. LEXIS
13390, at *34, 2006 WL 581201 (E.D. Wis. Mar. 8, 2006).
3 It does not appear that the transcript of this pretrial conference is in the record before the court.
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