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JUDGMENT

In accordance with the decision of this court, appeal No. 22-6760 is

dismissed. The judgments of the district court in appeal Nos. 22-7299 and 23-6159

are affirmed.

This judgment shall take effect upon issuance of this court's mandate in

accordance with Fed. R. App. P. 41.
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Appeals from the United States District Court for the Eastern District of North Carolina, at 
Raleigh. Richard E. Myers, II, Chief District Judge. (5:19-ct-03315-M)

Submitted: March 21, 2024 Decided: April 16, 2024

Before HARRIS and QUATTLEBAUM, Circuit Judges, and KEENAN, Senior Circuit 
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No. 22-6760, dismissed; Nos. 22-7299, and 23-6159, affirmed by unpublished per curiam 
opinion.

Justin Michael Tyson, Appellant Pro Se. Frederick Hughes Bailey, III, James Harold 
Ferguson, III, Scott Christopher Hart, SUMRELL SUGG, PA, New Bern, North Carolina; 
Patrick Houghton Flanagan, CRANFILL SUMNER, LLP, Charlotte, North Carolina; 
Steven Andrew Bader, CRANFILL SUMNER, LLP, Raleigh, North Carolina, for 
Appellees.

Unpublished opinions are not binding precedent in this circuit.
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PER CURIAM:

In these consolidated appeals, Justin Michael Tyson seeks to appeal the district

court’s order denying several nondispositive motions, and he appeals the court’s orders

granting Defendants’ motions for summary judgment and dismissing his 42 U.S.C. § 1983

action.

We first must determine whether we have jurisdiction over two of Tyson’s appeals,

as his notices of appeal in Nos. 22-6760 and 22-7299 were filed before the district court

resolved all of Tyson’s claims. See Porter v. Zook, 803 F.3d 694. 696 (4th Cir. 2015)

(noting that “we have an independent obligation to verify the existence of appellate

jurisdiction” (internal quotation marks omitted)). We may exercise jurisdiction only over

final orders, 28 U.S.C. $ 1291. and certain interlocutory and collateral orders, 28 U.S.C

§ 1292: Fed. R. Civ. P. 54fbk Cohen v. Beneficial Indus. Loan Corp., 337 U.S. 541. 545-46

(1949). “Ordinarily, a district court order is not final until it has resolved all claims as to

all parties.” Porter, 803 F.3d at 696 (internal quotation marks omitted). Here, the orders

Tyson appealed in Nos. 22-6760 and 22-7299 were not final orders, as they did not resolve

all claims as to all parties.

However, when a notice of appeal is premature, the jurisdictional defect can be

cured under the doctrine of cumulative finality if the district court enters a final disposition

of all claims as to all parties prior to our consideration of the appeal. See Houck v. LifeStore

Bank, 41 F.4th 266. 271 (4th Cir. 2022), cert, denied, 144 S. Ct. 104 (2023). The doctrine

of cumulative finality only applies when “the appellant appeals from an order that the

district court could have certified for immediate appeal under [Fed. R. Civ. P.] 54(b).” Id.
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Certification under Rule 54(b) is permissible only if the order directs “final judgment as to

one or more, but fewer than all, claims.” Fed. R. Civ. P. 54(bV

We lack jurisdiction over Tyson’s appeal in No. 22-6760, as the order Tyson seeks

to appeal, which denied his motion for reconsideration of two nondispositive motions that

the district court had previously denied, is not saved by the doctrine of cumulative finality.

To the extent Tyson seeks to challenge the district court’s denial of his motion for

attorney’s fees related to an order that itself did not resolve the claims against any party,

the district court’s denial of that motion could not have been certified under Rule 54(b) for

immediate appeal. See, e.g., Mulay Plastics, Inc. v. Grand Trunk W. R.R. Co., 742 F.2d

369. 371 (7th Cir. 1984) (holding that award of attorney’s fees could not be certified for

appeal under Rule 54(b), as Rule 54(b) “is limited to substantive claims”). Similarly, to

the extent Tyson seeks to challenge the district court’s denial of his motion for

discovery-related sanctions, the cumulative finality rule does not apply to discovery

rulings. See In re Bryson, 406 F.3d 284. 287-89 (4th Cir. 2005) (noting that appeals from

“clearly interlocutory decision^],” such as “a discovery ruling or a sanction order,” cannot

be saved by cumulative finality). Therefore, we lack jurisdiction over Tyson’s appeal in

iNo. 22-6760 and we dismiss that appeal.

i That is not to say that interlocutory decisions denying requests for attorney’s fees 
and discovery sanctions are entirely unreachable. Some interlocutory decisions merge into 
final decisions disposing of the case. A notice of appeal from that final decision 
“encompasses all orders that, for purposes of appeal, merge into the designated judgment 
or appealable order.” Fed. R. App. P. 3fc¥4k see also See Fed. R. App. P. 3 advisory 
committee’s note to 2021 amendment (“The general merger rule can be stated simply: an 
appeal from a final judgment permits review of all rulings that led up to the judgment.
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The cumulative finality doctrine does apply to Tyson’s premature appeal in No.

22-7299. The order from which Tyson appealed granted summary judgment to some

defendants as to all of Tyson’s claims against them. Thus, those claims were fully resolved

as to the relevant defendants, and cumulative finality was established upon the district

court’s entry of a final judgment. See Houck, 41 F.4th at 271-72. However, we need not

pass upon the merits of the claims that the district court considered in the underlying order.

After Tyson filed his second notice of appeal, the district court granted summary judgment

to Defendants based on a procedural affirmative defense; this order encompassed the

individual defendants for whom the court had previously granted summary judgment on

the merits. The court’s order reconsidering the grounds for granting summary judgment to

those defendants thus superseded that prior order. See Am. Canoe Ass ’n v. Murphy Farms,

Inc., 326 F.3d 503. 514-15 (4th Cir. 2003) (“[A] district court retains the power to

reconsider and modify its interlocutory judgments, including partial summary judgments,

at any time prior to final judgment when such is warranted.”).

Turning to appeal No. 23-6159, Tyson challenges the district court’s grant of

summary judgment to Defendants on the ground that he failed to exhaust his administrative

Because this general rule is subject to some exceptions and complications, the amendment 
does not attempt to codify the merger principle but instead leaves its details to case law.”). 
Since this amendment to Rule 3, “there has been little case law interpreting which orders 
‘merge into’ a later order.” Wall Guy, Inc. v. Federal Deposit Ins. Corp., — F.4th —, 2024 
WL 1151667. at *12 (4th Cir. 2024). Assuming without deciding that the order denying 
Tyson’s requests for attorney’s fees and discovery sanctions merged into the final judgment 
from which he also appealed in No. 23-6159, we would review for abuse of discretion. 
See, e.g.,Mercer v. Duke Univ.AOl F.3d 199.203 (4th Cir. 2005); Mey v. Phillips, 71 F.4th 
203. 217 (4th Cir. 2023). And on this record, we see none.
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remedies before filing suit. We review de novo a district court’s ruling on a motion for

summary judgment, construing all facts and drawing all reasonable inferences in favor of

the nonmoving party. Bandy v. City of Salem, Va., 59 F.4th 70S. 709 (4th Cir. 2023).

Summary judgment is appropriate “if the movant shows that there is no genuine dispute as

to any material fact and the movant is entitled to judgment as a matter of law.” Fed. R.

Civ. P. 56(a). We will uphold the district court’s grant of summary judgment unless we

find that a reasonable factfinder could return a verdict for the nonmoving party on the

evidence presented. See Bandy, 59 F.4th at 709.

“The Prison Litigation Reform Act [(PLRA), 42 IJ.S.C. § 1997e(a)] requires

prisoners to exhaust all available administrative remedies before filing a § 1983 action 

challenging the conditions of their confinement.” Younger v. Crowder, 79 F.4th 373. 377 

I" (4th Cir. 2023) (internal quotation marks omitted). This exhaustion requirement “applies 

to all inmate suits about prison life,” Porter v. Nussle, 5341J.S. 516. 532 (2002), and courts

CcnFfidr

____rYoessk'}
requires proper exhaustion, which demands compliance with IxttJ&xs

have no discretion to waive the exhaustion requirement, Woodford v. Ngo, 548 U.S. 81.85

(2006). Further, the PLRA “

an agency’s deadlines and other critical procedural rules,” Younger, 79 F.4th at 377 

(internal quotation marks omitted), to allow the agency a full and fair opportunity to 

address the issues in the first instance. However, “an administrative remedy is not 

considered to have been available if a prisoner, through no fault of his own, was prevented 

from availing himself of it.” Moore v. Bennette, 517 F.3d 717. 725 (4th Cir. 2008).

We conclude that the district court correctly found that Defendants were entitled to 

summary judgment. Tyson did not exhaust his available administrative remedies as

L-
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required by the PLRA because he failed to submit an initial grievance relating to the

incident underlying his claims before the relevant seven-day deadline elapsed. Instead,

Tyson submitted several untimely grievances eight or more months after the incident. See

id. (noting that “a prisoner does not exhaust all available remedies simply by failing to

follow the required steps so that remedies that once were available to him no longer are”).2

Thus, we affirm in No. 23-6159.

In sum, we dismiss Tyson’s appeal in No. 22-6760 for lack of jurisdiction and affirm

the district court’s orders granting summary judgment to Defendants in Nos. 22-7299 and

23-6159. We deny Tyson’s motion in No. 22-6760 for the production of a transcript at

government expense and grant Tyson’s pending motions to submit his appeals on the

briefs. We dispense with oral argument because the facts and legal contentions are

adequately presented in the materials before this court and argument would not aid the

decisional process.

No. 22-6760, DISMISSED; 
Nos. 22-7299, 23-6159, AFFIRMED

2 Since Tyson failed to meet the initial administrative deadline, we need not address 
the issues our court has previously identified with North Carolina’s prison grievance 
procedures. See Griffin v. Bryant, 56 F.4th 328. 336 (4th Cir. 2022).
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IN THE UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF NORTH CAROLINA 

WESTERN DIVISION 
No. 5:19-CT-03315-M

)JUSTIN MICHAEL TYSON,
)

Plaintiff, a - •
)

ORDER>*v.
)

LIEUTENANT GAY, et al., )
)\
)Defendants.

This cause is before the court on defendant Mobley’s motion for summary judgment, Mot.

[D.E. 181], defendant Page’s motion for summary judgment, Mot. [D.E. 193], and plaintiffs

motions for relief from judgment, Mot. [D.E. 209], Mot. [D.E. 218], Mot. [D.E. 219].

Relevant Procedural History:

On October 29, 2019, Justin Michael Tyson (“plaintiff’), a pretrial detainee proceeding

without prepayment of fees, filed pro se a complaint under 42 U.S.C. § 1983. [D.E. 1, 2, 5].

Plaintiff twice moved to amend his initial complaint. See [D.E. 9, 10].

In the operative complaint, plaintiff names as defendants Pitt County Detention Center

(“Detention Center”) employees Lieutenant Gay and Officers McDaniel, Jordan, Andrews, Taylor,

Russell, Singleton III, and Woolard (collectively, the “original defendants”), and alleges that,

between December 14 and 15, 2017: these defendants, (aside from Gay) used excessive force, 

slamming him on his face and causing both a “busted forehead” and a dislocated hip; Gay “denied 

me outside medical tretmient for my injury, having me in a cell in excruciating and unbearable 

pain for a 28-hour time period”; “officers would not let nurses bring medication inside my cell 

while my hip was dislocated”; “my morning and lunch meals were not brought inside my cell

Case 5:19-ct-03315-M Document 221 Filed 02/07/23 Page 1 of 18
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while I could not walk”; he was treated differently from other inmates over a minor violation; he

was denied medication and attention from an outside medical provider; “harassment took place on

various occasions” after the incident; he underwent right hip surgery on December 15, 2017; and

he continues to suffer mental and physical effects from these occurrences. See 2d. Am Compl.

[D.E. 10] at 3-9. Plaintiff seeks, inter alia, monetary damages. Id. at 10..

On January 8, 2020, the case was reassigned to the undersigned judge via a text order.

On August 18, 2020, the cdurt, inter alia, granted plaintiffs motions to amend, conducted

its initial review of the complaint, and allowed the action to proceed in part as to plaintiffs

excessive force and deliberate indifference claims. Order [D.E. 11].

On October 16, 2020, the original defendants filed a joint motion to dismiss the complaint

for failure to state a claim, Mot. [D.E. 33], together with a memorandum in support [D.E. 34].

Plaintiff responded in opposition to this joint motion to dismiss. See [D.E. 40,44].

On September 22, 2021, the court, inter alia, granted in part the original defendants’ joint 

motion to dismiss as to claims against them in their official capacities, but denied the motion on

all other grounds, finding that plaintiff had plausibly alleged a viable deliberate-indifference claim

as to Gay and viable excessive-force claims as to these other defendants. See Order [D.E. 55].

On October 5, 2021, the original defendants answered the complaint. See [D.E. 59-66].

On October 18, 2021, plaintiff moved for joinder, seeking to add as defendants Detention

Center officers Mobley (“Mobley”) and Sergeant Page (“Page”). Mot. [D.E. 72]. The court

denied this motion, Order [D.E. 92], and plaintiff moved for reconsideration, Mot. [D.E. 93],

On March 18, 2022, plaintiff filed a motion summary judgment, Mot. [D.E. 105], with a

memorandum in support and a statement of facts, see [D.E. 105-1], and an affidavit [D.E. 105-2].

2
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On April 11, 2022, the original defendants filed a joint motion for summary judgment,

Mot. [D.E. 116], a memorandum in support [D.E. 117], a statement of material facts [D.E. 118],

and an appendix [D.E. 119]. Pursuant to Roseboro v. Garrison. 528 F.2d 309,310 (4th Cir. 1975)

(per curiam), the court notified plaintiff about the original defendants’ motion, the consequences

of failing to respond, and the response deadline. [D.E. 120].

On May 11, 2022, the original defendants filed a response in opposition to plaintiffs

motion for summary judgment [D.E. 129], together with a statement of material facts [D.E. 130].

On May 16, 2022, the court, among other things, granted plaintiffs motion for

reconsideration, joined Page and Mobley as defendants, and allowed the operative second

amended complaint to proceed against Page and Mobley. Order [D.E. 132].

On May 20, 2022, plaintiff filed, among other things, a memorandum of law in opposition

to the original defendants’ joint motion for summary judgment. Pl.’s Mem. [D.E. 133].

On May 31, 2022, plaintiff filed a supplemental response in opposition the original

defendants’ joint motion for summary judgment. Pl.’s Supp. Resp. [D.E. 136].

On July 28, 2022, Mobley moved to dismiss the complaint, Mot. [D.E. 160], and filed a

memorandum in support, [D.E. 161].

On August 5, 2022, Page answered the complaint. [D.E. 162].

On August 8, 2022, plaintiff responded to Mobley’s motion to dismiss. [D.E. 164].

On August 11, 2022, Mobley filed a reply to plaintiffs response. [D.E. 165].

On August 16, 2022, the court denied Mobley’s motion to dismiss. Order [D.E. 167].

On September 6, 2022, Mobley answered the complaint [D.E. 175], and moved to deem

the answer timely filed, Mot. [D.E. 176]. The court granted this motion. Order [D.E. 178].

3
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On October 21,2022, plaintiff moved for summary judgment as to Mobley and Page, Mot.

[D.E. 179], and filed a memorandum in support [D.E. 179-1], a statement of facts [D.E. 179-2], an

affidavit [D.E. 179-3], an appendix [D.E. 179-4], and exhibits [D.E. 179-5].

On October 27, 2022, the court, inter alia: denied both of plaintiffs motions for summary

judgment; granted in part the original defendants’ joint motion for summary judgment as to the

excessive force claims against McDaniel, Russell, Singleton III, Taylor, and Woolard, and as to

the deliberate-indifference claim against Gay; denied the original defendants’ motion for summary

judgment as to the excessive-force claims against Jordan and Andrews; dismissed without

prejudice plaintiffs newly raised claims; allowed the parties until December 5, 2022, to file a

response, if any, to the court’s notice under Fed. R. Civ. P. 56(f); and directed the clerk to terminate

as defendants McDaniel, Russell, Singleton III, Taylor, Woolard, and Gay. Order [D.E. 180].

On October 28,2022, Mobley moved for summary judgment, Mot. [D.E. 181], and filed a

memorandum in support [D.E. 182], a statement of material facts [D.E. 183], and an appendix

[D.E. 184]. Pursuant to Roseboro. 528 F.2d at 310, the court notified plaintiff about Mobley’s

motion, the consequences of failing to respond, and the response deadline. [D.E. 185].

On November 4, 2022, Page moved for summary judgment, Mot. [D.E. 186], and filed a

memorandum in support with attachments, see [D.E. 187].

On November 7, 2022, the court entered a notice of deficiency as to defendant Page’s

motion, and plaintiff filed, inter alia, a response to the court’s notice under Fed. R. Civ. P. 56(f),

see [D.E. 188], and a notice of appeal as to the court’s October 27, 2022, order, see [D.E. 189].

On November 9, 2022, defendant Page filed the instant motion for summary judgment,

Mot. [D.E. 193], a memorandum in support [D.E. 194], a statement of material facts [D.E. 195],

4
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and an appendix [D.E. 196]. Pursuant to Roseboro. 528 F.2d at 310, the court notified plaintiff

about Page’s motion, the consequences of failing to respond, and the response deadline [D.E. 197].

On November 16,2022, plaintiff responded in opposition to Mobley’s motion for summary

judgment. Pl.’sResp. [D.E. 198].

On November 21, 2022, Mobley filed a reply [D.E. 199], and plaintiff filed a response in

opposition to Page’s motion for summary judgment, Pl.’s Resp. [D.E. 200], and a motion for

attorney’s fees, Mot. [D.E. 201].

On November 23, 2022, Mobley filed a response in opposition to plaintiffs motion for

attorney’s fees. Mobley’s Resp. [D.E. 203].

On December 5,2022, plaintiff filed a reply as to his motion for attorney’s fees [D.E. 205].

On December 21,2022, the court denied plaintiffs motion for attorney’s fees, notified all

parties that the court is considering entering summary judgment for the original defendants,

pursuant to Fed. R. Civ. P. 56(f), on Prison Litigation Reform Act (“PLRA”) exhaustion grounds,

directed defendants seeking to rely upon exhaustion arguments to docket relevant Detention Center

records and declarations or affidavits by January 5, 2023, and allowed plaintiff until January 20,

2023, to file a response. Order [D.E. 208].

On January 3,2023, the court docketed plaintiffs motion for relief from judgment or order,

see Mot. [D.E. 209], and memorandum in support, [D.E. 209-1].

On January 5,2023, Mobley and the original defendants filed a joint response to the court’s

December 21,2022, order [D.E. 211], the affidavit of a Pitt County Sheriffs employee, Detention

Center Captain Nancy Poston, [D.E. 211-1], and a Detention Center grievance log [D.E. 211-2].

On January 6,2023, Page filed a response to the December 21, 2022, order. [D.E. 212].
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On January 19,2023, Mobley and the original defendants filed a response in opposition to

plaintiffs motion for relief from judgment or order. [D.E. 214].

On January 24, 2023, the court docketed plaintiffs response to the court’s December 21,

2022, order. See [D.E. 215].

On January 31,2023, plaintiff moved the court to grant on the grounds of default his motion

for relief from judgment as to defendants Mobley and Page, respectively, see Mot. [D.E. 218];

Mot. [D.E. 219], and Mobley and the original defendants responded in opposition, [D.E. 220].

Defendants’ Motions for Summary Judgment:

1) The Parties Arguments:

In support of their motions for summary judgment, Mobley and Page argue, inter alia, that

plaintiff failed to exhaust his available administrative remedies under the PLRA before filing the

instant action. Mobley Mem. [D.E. 182] at 5-6; Page Mem. [D.E. 194] at 18-19.
i ■ — - -L -

In his responses in opposition to these defendants’ motions for summary judgment, plaintiff

did not address the issue of PLRA exhaustion. See Pl.’s Resp. [D.E. 198]; PI.’s Resp. [D.E. 200].

In their joint response, Mobley and the original defendants argue, inter alia: they have not

waived a failure-to-exhaust defense; plaintiff did not suffer prejudice or unfair surprise because he

had sufficient prior notice of, was aware of, and was actively addressing this affirmative defense

in his filings; and Detention Center grievance procedure was not unavailable, but instead was

forfeited by plaintiff when he filed his administrative grievances as to the incidents at issue in this

case eight months after the expiration of the procedure’s deadline. See [D.E. 211] at 6-11.

Page’s response notes he lacks access to documents, but refers to the documents submitted

by Mobley and the original defendants and adopts these defendants’ arguments. See [D.E. 212],

6
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In his response to the court’s December 21, 2022, order, plaintiff first re-asserts his

spurious contention that he is entitled to attorney’s fees. See PL’s Resp. [D.E. 215] at 1-2.

Next, plaintiff argues that, as to defendants’ failure-to-exhaust defense, “jail

administrators, specifically the lieutenant, did choose to consider the merits of plaintiffs untimely

grievance in the September 26,2018, grievance response[,]” because “the lieutenant responded to 

the grievance and informed plaintiff the he needed to file another grievance specifying what he is 

grieving about as there is multiple issues listed [sic].” Id. at 2 (citing [D.E. 109]; [D.E. 211]). 

Plaintiff contends: “This choice to consider the merits of Plaintiff s untimely grievance satisfies

the exhaustion requirement [sic].” Id (citing Conyers v. Abitz. 416 F.3d 580,584 (7th Cir. 2005) 

for the proposition that, “if prison administrators choose to consider the merits of an untimely

grievance, then the claim has been exhausted” (citation omitted)). Plaintiff argues:

the lack of a response to plaintiffs grievance specifying the issues he was grieving 
[was] a defect procured by both the inaction and action of prison officials. The 
action that the grievance officer took in forming the defect in exhaustion is that of 
considering Plaintiffs untimely grievance and telling Plaintiff to file another 
grievance and specify what he is grieving as there is multiple issues listed. The 
inaction as to the grievance officer that formed the defect in exhaustion took place 
when the grievance officer failed to respond to Plaintiffs resubmitted grievance 
form specifying the issues that he was grieving about.

Id. (citing grievances previously docketed at [D.E. 109-1]).

Plaintiff asserts, “the district court is ‘obligated to ensure that any defects in exhaustion

were not procured from the action or inaction of prison officials.’” Id (quoting Hill v. O’Brien, 

387 F. App’x 396,400 (4th Cir. 2010) (per curiam) (unpublished); Aouilar-AveHaveda v. Terrell, 

478 F.3d 1223, 1225 (10th Cir. 2007)). Plaintiff also re-asserts, “because the grievance officer 

Lieutenant did choose to consider the merits of Plaintiff s untimely grievance, the claim has been

exhausted.” Id. (citing [D.E. 109]; Abitz. 416 F.3d at 584).

7
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Finally, plaintiff argues that, because Page responded after January 5, 2023, the court

should not consider Page’s response and the case should continue as to Page. Id. at 2-3.

2) Legal Standard:

Summary judgment is appropriate when, after reviewing the record as a whole, the court

determines that no genuine issue of material fact exists, and the moving party is entitled to

judgment as a matter of law. Fed. R. Civ. P. 56(a); Anderson v. Liberty Lobby. Inc.. 477 U.S.

242, 247-48 (1986). The party seeking summary judgment must initially demonstrate the

absence of a genuine issue of material fact or the absence of evidence to support the nonmoving

party’s case. Celotex Corp. v. Catrett, 477 U.S. 317, 325 (1986). Once the moving party has

met its burden, the nonmoving party may not rest on the allegations or denials in its pleading, see

Anderson. 477 U.S. at 247-48, but “must come forward with specific facts showing that there is a

genuine issue for trial,” Matsushita Elec. Indus. Co. v. Zenith Radio Corn.. 475 U.S. 574, 587

(1986) (emphasis and quotation omitted). To determine whether a genuine issue of material fact

exists for trial, the court views the evidence and the inferences drawn therefrom in the light most

favorable to the nonmoving party. See Scott v. Harris. 550 U.S. 372,378 (2007).

3) Discussion:

The PLRA states, in relevant part, “[n]o action shall be brought with respect to prison

conditions under section 1983 ... by a prisoner . . . until such administrative remedies as are

available are exhausted.” 42 U.S.C. § 1997e(a); Jones v. Bock. 549 U.S. 199, 211 (2007)

(“[Ejxhaustion is mandatory under the PLRA and . . . unexhausted claims cannot be brought in

court.”); Woodford v. Ngo. 548 U.S. 81,85 (2006) (“Exhaustion is no longer left to the discretion

of the district court, but is mandatory.”). “[T]he PLRA’s exhaustion requirement applies to all

8
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inmate suits about prison life, whether they involve general circumstances or particular episodes,

and whether they allege excessive force or some other wrong.” Porter v. Nussle. 534 U.S. 516,

532 (2002). Successful exhaustion of administrative remedies “means using all steps that the 

agency holds out, and doing so properly (so that the agency addresses the issues on the merits).”

Woodford. 548 U.S. at 90 (citation, alteration, and internal quotation marks omitted).

Administrative exhaustion under the PLRA, however, is mandatory only if the grievance

process is actually “available” to the prisoner. See Ross v. Blake. 578 U.S. 632, 642 (2016). 

Grievance procedure is not “available” when: (1) it “operates as a simple dead end—with officers

unable or consistently unwilling to provide any relief to aggrieved inmates”; (2) it is “so opaque

that it becomes, practically speaking, incapable of use”; and (3) “prison administrators thwart

inmates from taking advantage of a grievance process through machination, misrepresentation, or

intimidation.” Id. at 643-44; see Griffin v. Bryant. 56 F.4th 328, 335 (4th Cir. 2022); Moss v.

Harwood. 19 F.4th 614, 621-23 (4th Cir. 2021); see also Moore v. Bennette. 517 F.3d 717, 725

(4th Cir. 2008) (“[A]n administrative remedy is not considered to have been available if a prisoner,

through no fault of his own, was prevented from availing himself of it.”).

First, plaintiffs objection to Page’s response is inapt. The December 21, 2022, order

directed defendants to supplement with documents and affidavits by January 5, 2023, but set no

strict argument deadline. Mobley and the original defendants timely filed responsive documents,

an affidavit, and arguments. Page’s response the following day, which merely disclaims access

to these documents and adopts arguments, was not untimely under a fair reading of the order.

Next, failure to exhaust administrative remedies is an affirmative defense that defendants

generally must plead and prove. See Jones. 549 U.S. at 216-17; Wilcox v. Brown. 877 F.3d 161,
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167 (4th Cir. 2017); Custis v. Davis. 851 F.3d 358, 361-63 (4th Cir. 2017). The court now

considers whether this defense was untimely or waived. “In General. In responding to a pleading,

a party must affirmatively state any avoidance or affirmative defense[.]” Fed. R. Civ. P. 8(c).

Although, as a general rule, “a party’s failure to raise an affirmative defense in the appropriate

pleading results in waiver . . . absent unfair surprise or prejudice to the plaintiff, a defendant’s

affirmative defense is not waived when it is first raised in a pre-trial dispositive motion.”

Brinkley v. Harbour Recreation Club. 180 F.3d 598,612 (4th Cir. 1999) (internal citation omitted)

(collecting cases), overruled on other grounds by Desert Palace v. Costa. 539 U.S. 90 (2003).

The court previously noted that Mobley and the original defendants cited plaintiffs failure

to exhaust administrative remedies as a defense in their answers, but did not argue this defense in

support of earlier dispositive motions. Order [D.E. 208] at 10 (citing Answers [D.E. 59-66,175];

Mem. [D.E. 34]; Mem. [D.E. 117]; Mem. [D.E. 161]). Page, by contrast, argues failure to exhaust

in his instant pre-trial dispositive motion, but did not raise the defense in his answer. Id (citing

Page Answer [D.E. 162]). Notably, however, plaintiff proactively raised exhaustion arguments

both before Page and Mobley answered the complaint and before the original defendants moved

for summary judgment. See Pl.’s Mot. [D.E. 105-1] at 19-20 (arguing, in response to the failure-

to-exhaust defense in the original defendants’ answers, that he submitted Aug. 27, Sept. 19, Sept.

26, and Nov. 9, 2018, grievances as to the events of Dec. 14 and 15,2017, and he received a Sept.

24,2018, response); Pl.’s Aff. [D.E. 109] at 1; Pl.’s Aff. Attach. [D.E. 109-1] at 1-6.

Because plaintiff neither alleges nor demonstrates unfair surprise or prejudice, this defense

was neither untimely nor waived by any defendant. See Brinkley. 180 F.3d at 612; Beard v. John

Hiester Chevrolet. LLC. No. 5:21-CV-173-D, 2022 WL 16840332, at *6 (E.D.N.C. Nov. 9,2022);
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Shortv. Walls. No. CIV.A. 2:07-0531,2010 WL 839430, at *5 (S.D.W. Va. Mar. 5,2010) (finding

failure-to-exhaust defense not waived when raised in defendants answer but not argued until a

second motion for summary judgment (citation omitted)), affd. 412 F. App’x 565 (4th Cir. 2011);

cf. S. Wallace Edwards & Sons. Inc, v. Cincinnati Ins. Co.. 353 F.3d 367, 373 (4th Cir. 2003);

Blake v. Mavnard. No. 8:09-CV-02367-AW, 2012 WL 1664107, at *4 (D. Md. May 10,2012), on

reconsideration. No. 8:09-CV-02367-AW, 2012 WL 5568940 (D. Md. Nov. 14, 2012); Carr v.

Hazelwood. No. CIV.A.7:07CV00001, 2008-WL 4556607, at *3 (W.D. Va. Oct. 8, 2008), report

and recommendation adopted. No. 7:07CV00001,2008 WL 4831710 (W.D. Va. Nov. 3, 2008).

The court now turns to the record to determine whether plaintiff exhausted his available

administrative remedies. As the court previously noted, Mobley and Page respectively rely upon

the affidavits of Lieutenant Thomas Corprew and Page to support their failure-to-exhaust

arguments. Order [D.E. 208] at 7-9. Corprew and Page aver, inter alia: the Detention Center’s

grievance procedure is reflected in the Inmate Handbook; this grievance procedure requires that

grievances be submitted within seven days of the incident giving rise to the complaint; this case is

premised on events on December 14 and 15,2017; and a review of the Detention Center grievance

log reflects that plaintiff did not file any grievance within seven days of these events. See

Corprew Aff. [D.E. 184-3] at ffl[7-8,13, 21-23; Page Aff. [D.E. 194-1] at ffl[48-50, 54,61-63.

The Inmate Handbook, reflects, inter alia: the grievance procedure is “for legitimate

problems, complaints, or concerns”; complaints first should be directed to a detention officer; if

the complaint is not resolved, an inmate may request a Grievance Form which “must be filed within 

seven days of the incident”; and inmates normally receive a written answer to the grievance within

fifteen days. See Mobley App. [D.E. 184-4] at 4; Page Mem. Attach. [D.E. 194-2] at 4.
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As the court noted in its prior order, “the record reflects a November 29, 2017, inmate

medical screening with what appears to be plaintiffs signature acknowledging that he received a

copy of the Inmate Handbook and agreed to ‘obey the rules/procedures of this facility.’” Order

[D.E. 208] at 9 (citing Mobley App. [D.E. 184-5] at 1-2). The court also noted that the record

reflects “plaintiffs attachment of four Grievance Forms, three of which reference the alleged

events of December 14 and 15, 2017, and one of which indicates that he had not received a

response to these three grievances aside from a request that he re-submit a.specified grievance.”

Id. at 10 (citing Pl.’sAff. Attach. [D.E. 109-1] at 1-7; Pl.’sMem. [D.E. 105-1] at 9, ^[19).

Plaintiffs August 27, 2018, grievance form lists the date of the incident as December 14,

2017, lists defendants Gay, McDaniel, Jordan, Andrews, Taylor, Russell, and other non-defendants

as the officers involved, but has no markings to indicate that this grievance form was accepted by

a Detention Center officer. Pl.’s AfF. Attach. [D.E. 109-1 ] at 6. The grievance; states:

These officers used force to detain me which led to me being slammed face first on 
my forehead [illegible] my right hip being dislocated. I could have easily died and 
lost my life if I moved or turned my head to the right or left in any kind of manner. 
Since I’ve been down here since 7/30/18[,] these same officers have been giving 
me constant problems even planting items in my cell and deliberately lying on me 
in order to get me put on lockdown. I feel they are slandering my name by giving 
me a list of infractions that I am not guilty of and finding me guilty even though 
they know I am not guilty, causing the officers in authority like sergeants, 
lieutenants, and captains to look at me as a bad person or a threat to the inmate 
population when I’m actually not. When hip dislocation occurred older slim nurse 
with short blonde hair and glasses denied me access to outside medical/Vidant. I 
was left in a cell in block D-l for over 24 hours with a dislocated hip.

Id.

Plaintiffs September 19, 2018, grievance form lists the incident dates as December 14,

2017, and July 30 jhrough September 19,2018, and lists Gay, McDaniel, Jordan, Andrews, Taylor,

Russell, and other non-defendants as the officers involved. Id. at 5. The grievance states:
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These officers used force to detain me which led to me being slammed face first on 
my forehead and my right hip dislocated. I could have easily died or lost my life 
if I moved or turned my head to the right or left in any kind of way. Since I’ve 
been down here since 7/30/18[,] these same officers have been giving me constant 
problems, even planting items in my cell and deliberately [illegible] on me in order 
to get me put on lockdown. I feel they are slandering my name by giving me a list 
of infractions that I am not guilty of and finding me guilty even though they know 
that I am not guilty, causing the officers in authority like sergeants, lieutenants, and 
captains to look at me as a bad person or a threat to the inmate population when I’m 
not. When hip dislocation occurred, Nurse McLean denied me access to outside 
medical Vidant. I was left in a cell in D-Block for over 24 hours with a dislocated 
hip. Officers involved with hip dislocation constantly work the unit I’m in and 
harass me. I feel like [they’re] stalking me.

Id.
Vs ApyfSVsThis grievance form was accepted by a Detention Center officer on September 20, 2018,

and bears the following reply: “Forwarded to Captain [illegible] 09-24-18. Please write another 

grievance and specify what you are grieving about. Multiple things are listed. So please inform 

I me what you are grieving so the grievance can be answered by the appropriate person.” Id.

Plaintiffs September 26, 2018, grievance lists the incident dates as December 14, 2017,

\'rt

Ptr*®1'. tw

and July 30 to September 19, 2018, lists Gay, McDaniel, Jordan, Andrews, Taylor, Russell, and

other non-defendants as the officers involved, has markings appearing to indicate it was accepted

a Detention Center officer, but has nothing in the reply section. Id at 3. The grievance states:

In the grievance wrote on 9/19/18 I am clearly grieving about these officers 
continuing to harass me and stalk me after slamming me face first on the concrete 
floor and dislocating my hip after slamming me. These officers are continuing to 
harass me and I went in to detail on the grievance that I wrote on September 19, 
2008, telling you the different ways they are harassing me after the fact in order to 
make of fun of me and the fact that the incident that took place on December 14, 
2017, almost cost me my life and sent me to the hospital. No matter what block 
I’ve been in, these officers always work where I’m housed. Is what the grievance 
on the 19th of September 2018 is stating [sic].

Id.
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Plaintiff s grievance dated November 9, 2018, lists as the incident dates as August 31, 

September 26, and October 23, 2018, lists the grievance officer as the officer involved, has

markings appearing to indicate it was accepted by a Detention Center officer on November 9,

2018, but has nothing written in the reply section. Id. at 1. This grievance states:

I have written multiple grievances about different situations concerning Pitt County 
Detention Center Officers and their unethical behaviors. I have not gotten a 
response to a total of 4 grievances that I have bene waiting on since 8/31/18. That 
is almost a 3-month waiting period, and you are supposed to respond to all 
grievances within 14-day time span. I did not receive a response to all grievance 
written on 8/31/18,9/26/18, or 10/23/18, and the response you sent on 9/24/18 told 
me to write another grievance and specify what I am talking about when the 
grievance I sent on 9/19/18 clearly states one event that I am talking about and 
includes multiple people. I am asking that you respond to all grievances that I 
submitted since August 31 st, 2018 due to the fact that I summitted them for a reason 
and I want my grievances to be exhausted correctly.

Id.

Captain Poston avers, inter alia, that: she reviewed plaintiffs complete Detention Center 

grievance log from November 2017 through 2021; all located grievances are attached; but, despite 

plaintiff submitting as part of this litigation grievance forms dated August 27, September 19, 

September 26, and November 9, 2018, Poston could not locate these missing grievances after an

exhaustive search. See Poston Aff. [D.E. 211-1] at ffl|5-8; see also [D.E. 211-2] at 1-71

(attaching plaintiff s various located grievances spanning from Aug. 17, 2018, to Sept. 14, 2021).

The court accepts as true plaintiffs assertion that he submitted these August 27, September 

19, September 26, arid November 9, 2018, grievances. The court also accepts as true plaintiffs 

statement that he received no response to these grievances aside from the above-noted September 

24, 2018, response to the September 19, 2018, grievance. Nevertheless, to the extent these 

grievances raise claims as to the events of December 14 and 15, 2017, at issue in this suit, these
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grievances were all untimely under the Detention Center’s grievance procedure. As noted above, 

the grievance procedure requires inmates to file a Grievance Form “within seven days of the

incident,” see Mobley App. [D.E. 184-4] at 4; Page Mem. Attach. [D.E. 194-2] at 4, whereas

plaintiff filed the earliest of these grievances eight months later. Notably, plaintiff does not

dispute the veracity of the Detention Center grievance procedure’s seven-day deadline; instead,

plaintiff acknowledges that these grievances were untimely. See Pl.’s Resp. [D.E. 215] at 2-3.

Contrary to plaintiffs contentions., see id., the September 24, 2018, response to his

September 19, 2018, grievance merely directed him to re-file a grievance specifying which of the

various incidents noted therein he was attempting to grieve; this response did not consider any of

his claims on the merits, see Pl.’s Aff. Attach. [D.E. 109-1] at 5. Thus, the Detention Center’s

failure to otherwise respond to these untimely grievances is distinguishable from cases finding the

PLRA exhaustion defense was waived pursuant to a prison’s review of untimely grievances on the

merits. Cf Abitz, 416 F.3d at 584; Rinaldi v. United States, 904 F.3d 257, 272 n.14 (finding,

where a prison chooses not to enforce its own exhaustion procedures, “merits review satisfies

exhaustion under the PLRA” (collecting cases)); Hill v. Curcione, 657 F.3d 116,125 (2d Cir. 2011)

(collecting cases for the proposition that “other circuits have held that a late filing that is accepted

and decided on the merits fulfills the exhaustion requirement of the PLRA”).

Also, contrary to plaintiffs assertions, because he acknowledges his grievances as to the

subject matter of this suit were untimely when filed, see Pl.’s Resp. [D.E. 215] at 2-3, this is not

a case where the defects in exhaustion were “procured from the action or inaction of prison

officials.” Hill. 387 F. App’x at 400 (quoting Aquilar-Avellaveda. 478 F.3d at 1225).
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To the extent plaintiff instead contends the Detention Center’s failure to give substantive

written responses to his untimely grievances amounts to exhaustion of his administrative remedies,

or that, because his grievances were untimely, exhaustion would have been futile, plaintiff appears 

to seek a “special circumstances” exception to the PLRA’s administrative exhaustion requirement 

that the Supreme Court has rejected. See Ross. 578 U.S. at 641 (“The PLRA’s history (just like

its text) thus refutes a ‘special circumstances’ exception to its rule of exhaustion.”); see also Booth.

532 U.S. at 741 n.6 (“[W]e will not read futility or other exceptions into statutory exhaustion

requirements where Congress has provided otherwise ... ”).

In sum, defendants have shown that, because he failed to file a grievance within seven days

of the events of December 14 and 15, 2017, plaintiff failed to properly exhaust his administrative

remedies under the Detention Center’s policy. See Moore. 517 F.3d at 725 (“[A] prisoner does

not exhaust all available remedies simply by failing to follow the required steps so that remedies

that once were available to him no longer are. Rather, to be entitled to bring suit in federal court,

a prisoner must have utilized all available remedies ‘in accordance with the applicable procedural

rules,’ so that prison officials have been given an opportunity to address the claims

administratively.” (internal citations omitted)): see also Kaba v. Stepp. 458 F.3d 678,684 (7th Cir.

2006) (“[W]hen the prisoner causes the unavailability of the grievance process by simply not filing

a grievance in a timely manner, the process is not unavailable but rather forfeited.”).

Plaintiff, by contrast, has not shown that administrative remedies were “unavailable” to

him. See Ross. 578 U.S. at 642-44; see also Rinaldi. 904 F.3d at 268 (“[OJnce the defendant has

established that the inmate failed to resort to administrative remedies, the onus falls on the inmate

to show that such remedies were unavailable to him.” (internal citations omitted)); Albino v. Baca.
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747 F.3d 1162, 1172 (9th Cir. 2014) (finding, once failure to exhaust is shown, the burden “shifts

to the prisoner to come forward with evidence showing that there is something in his particular

case that made the existing and generally available administrative remedies effectively unavailable

to him”); Tuckel v. Grover. 660 F.3d 1249,1254 (10th Cir. 2011) (“Once a defendant proves that

a plaintiff failed to exhaust, however, the onus falls on the plaintiff to show that remedies were

unavailable to him as a result of intimidation by prison officials.”); Graham v. Gentry. 413 F.

App’x 660, 663 (4th Cir. 2011) (noting plaintiff bears die burden of showing that administrative

remedies were unavailable to him (citation omitted)); cf Griffin. 56 F.4th at 339; Hill. 387 F.

App’x at 401; Hill v. Havnes. 380 F. App’x 268, 273 (4th Cir. 2010) (per curiam) (unpublished).

After considering the record evidence and the inferences drawn therefrom in the light most

favorable to plaintiff, Scott. 550 U.S. at 378, the court finds that, regardless of the potential merit

of plaintiffs underlying claims, defendants have proved that he failed to exhaust administrative
h remedies before filing this action, see Jones. 549 U.S. at 216-17; Wilcox. 877 F.3d at 167, whereas

plaintiff fails to demonstrate that the Detention Center grievance procedure was “unavailable” to

him, see Ross. 578 U.S. at 643-44; Moss. 19 F.4th at 623; Moore. 517 F.3d at 725; see also

Anderson. 477 U.S. at 252 (noting the “mere existence of a scintilla of evidence” favoring the non­

moving party will not prevent the entry of summary judgment); Bouchat v. Baltimore Ravens

Football Club. Inc.. 346 F.3d 514,522 (4th Cir. 2003) (noting “neither ‘[unsupported speculation,’

nor evidence that is ‘merely colorable’ or ‘not significantly probative,’ will suffice to defeat a

motion for summary judgment” (internal citations omitted)).
t —

Because defendants have met their burden of demonstrating the absence of a genuine issue

of material fact as to plaintiffs failure to exhaust his available administrative remedies, Celotex.
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477 U.S. at 325, but plaintiff fails to “come forward with specific facts showing that there is a 

genuine issue for trial,” Matsushita. 475 U.S. at 587 (emphasis and quotation omitted), defendants 

all are entitled to summary judgment on PLRA exhaustion grounds, Fed. R. Civ. P. 56 (a), (f);

Anderson. 477 U.S. at 249; Jones. 549 U.S. at 211; Woodford. 548 U.S. at 85: see Woodhouse v.

Duncan, 741 F. App’x 177,178 (4th Cir. 2018) (per curiam) (unpublished) (‘“[.Tjudges may resolve 

factual disputes relevant to the exhaustion issue without the participation of a jury.’” (quoting

Small v. Camden Ctv.. 728 F.3d 265,271 (3d Cir. 2013))); Baxley v. Jividen. 508 F. Supp. 3d 28,

47 (S.D.W. Va. 2020) (finding PLRA exhaustion and availability of administrative remedies are

questions of law to be resolved by the court).

Accordingly, this action is dismissed without prejudice, see Booth. 532 U.S. at 735; Ford

v. Johnson. 362 F.3d 395,401 (7th Cir. 2004), plaintiffs pending motions for relief from judgment

on other grounds are moot, and the court need not address the parties’ alternative augments.

Conclusion:

In sum, the court: on PLRA exhaustion grounds, GRANTS Mobley’s motion for summary

judgment [D.E. 181], GRANTS Page’s motion for summary judgment [D.E. 193], and GRANTS

the original defendants-Andrews, Gay, Jordan, McDaniel, Russell, Singleton III, Taylor, and
/

Woolard-summary judgment under Fed. R. Civ. P. 56(f); DISMISSES WITHOUT PREJUDICE

the complaint for failure to exhaust available administrative remedies; and DENIES AS MOOT

plaintiffs motions for relief from judgment [D.E. 209, 218,219]. The clerk shall close the case.

SO ORDERED, this ^7 day of February 2023.
f

oU*f f /YIm/j jit$
RICHARD E. MYERS II 
Chief United States District Judge
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ORDER

The court denies the petition for rehearing and rehearing en banc. No judge 

requested a poll under Fed. R. App. P. 35 on the petition for rehearing en banc.

Entered at the direction of the panel: Judge Harris, Judge Quattlebaum, and 

Senior Judge Keenan.

For the Court

/s/ Nwamaka Anowi, Clerk


