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UNITED STATES DISTRICT COURT
FOR THH DISTRICT 0F NEW JERSEY

JOSH POMPEY,

Petitioner,

V.

WARDEN BRUCE DAVIS,

Respondent.

Civil Action No. 23-00324 (BRM)

OPINION

MARTINOTTI, DISTRICT JUDGH

Before the Court is Petitioner Josh Pompey's ("Petitioner") petition for a writ of habeas

coxpus  ("Petition")  pursuant  to  28  U.S.C.  §  2254.  (ECF  No.  1.)  Petitioner  is  a  state  prisoner

confined  at New  Jersey  State  Prison  in  Trenton,  New  Jersey.  Respondents  filed  a  Motion to

Dismiss ("Motion") the Petition as time barred. (ECF No. 7.) Petitioner filed a counseled response

(ECF No.10), and Respondents replied (ECF No.12). Having considered the submissions of the

parties  without  oral  argument,  for  the  reasons  set  forth  below  and  for  good  cause  shown,

Respondents' Motion is GRANTED and the Petition is DENIED.

I.            BAC KGROUND

In March  1998, Petitioner was convicted of the murder and sexual assault of his former

girlffiend, Audrey Robinson, and the murder of her aunt, Madeline Mitchell. The Superior Court

of New Jersey, Law Division summarized this matter's lengthy factual history as follows:

A. Scene of the Murder

On September 5,  1989, the bodies of Audrey Robinson and her aunt
Madeline Mitchell were discovered in Ms. Robinson's Hackensack
apartment. The medical examiner determined that the cause of death
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for   both   victims   was   multiple   stab   wounds.   When   Audrey
Robinson's body was discovered in her bedroom, she was wearing
only a pair of socks with a belt tied around her neck and had 30 stab
wounds  to  her  head  and  neck.  The  fact  that  Ms.  Robinson  was
discovered without any clothing led detectives to believe that there
had  been  a  sexual  assault  prior  to  her  murder.   Similarly,  Ms.
Mitchell's body was discovered in the living room and had a single
stab  wound below  her left  eye  and  12  stab  wounds  to  her chest.
Medical  examiners  also  discovered  numerous  contusions  to  both
victims'  faces which were consistent with being  struck by  closed
fists.

Detectives   from   the   Bergen   County   Prosecutor's   Office   and
Hackensack    Police    Department    conducted    the    crime    scene
investigation.  The  detectives  found  that  a  door  leading  from  the
basement  to  the  kitchen  had  been  shattered,  and  also  noticed  a
basement window that appeared to be forcibly opened. Throughout
the entire crime scene, detectives observed bloody hand prints that
did  not  have  any  fingerprints  leading  them  to  conclude  that  the
suspect  wore  gloves   at  the  time  of  the  murders.   In  addition,
detectives  found a bloody knife in Ms.  Robinson's bedroom.  The
bedroom was in a state of disarray demonstrating that there had been
a  struggle.  As  with  the  bloody  handprints,  detectives  found  no
fingexprints on the bloody knife.

As detectives searched Ms. Robinson's vehicle, which was parked
in her driveway, they discovered that somebody had attempted to
hot-wire it. In addition, the interior of the victim's vehicle contained
a large  amount  of blood,  which  led  detectives  to  believe  that the
suspect  may  have  been  injured  by  the  knife  used  during  the
commission  of the  murders.  Much  like  the  inside  of the victim's
home,  detectives  found bloody hand prints  on  the  vehicle  but no
fingerprints.  Due  to  the  similar  nature  of the  hand  impressions,
detectives believed that the same person who left the bloody hand
prints  inside  the  victim's  apartment,  attempted  to  hot-wire  the
victim's vehicle to flee the scene of the murders.

8. Investigation of Suspects

After   ruling   out   two   initial   suspects,   detectives   went   to   the
[Petitioner] 's  residence  at  227  Central  Avenue  in  Hackensack  to
interview  him  on  September  6,   1989.   When  they  arrived,  the
[Petitioner]'s brother advised the detectives that he was not home.
The detectives then contacted Larry Holmes, a professional boxer,
with whom the [Petitioner] trained. Mr. Holmes told detectives that
he hadn't seen the [Petitioner] in a few days, but was able to provide
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them with a phone number where he could be reached. Later that
evening, detectives returned to the [Petitioner] 's residence to speak
with his mother.  The  detectives asked the  [Petitioner]'s mother to
have him contact the police when he arrived home.

The next day, September 1, 1989, Detective Michael Mordaga of the
Hackensack Police  Department observed the  [Petitioner]  walking
along train tracks in Maywood. Detective Mordaga, who was off-
duty at the time, tuned his vehicle around and made eye  contact
with   the    [Petitioner].   Upon   seeing   Detective   Mordaga,   the
[Petitioner]  turned and walked away in the opposite direction  and
eventually ran through yards in an apparent attempt to evade police.
Eventually,  Detective  Mordaga  called  the  Maywood  Police  for
backup   and   apprehended   the   [Petitioner].   While   placing   the
[Petitioner] under arrest, Detective Mordaga observed cuts on the
[Petitioner]'s  knuckles  and  palms,  which  appeared  to  be  knife
wounds.

C. [Petitioner] 's Statement

Once   the   [Petitioner]   was   transported   to   police   headquarters,
detectives  provided  him  with  a  A4lz.rcz73d¢  rights  form  which  the

[Petitioner]  signed,  indicating  that  he  understood  and  voluntarily
waived his rights.  Initially, the [Petitioner] maintained that he had
nothing to do with the murders and stated that he had been home all
day on September 5,1989. However, after further questioning, the
[Petitioner]  gave  a  detailed  statement  recounting  the  murders  of
Audrey Robinson an,d Madeline Mitchell and the disposal  of key
evidence.

Specifically, the  [Petitioner]  admitted that he went to the victim's
home on September 5,1989, and that he wore his mother's gloves
because he did not want to leave any fingeaprints.  The [Petitioner]
stated that he pried open a basement window to gain access to the
victim's home to wait until she got home so he could talk her into
rekindling  their  past  relationship.  At  around   1:30  p.in.  his  ex-
girlfriend, Ms. Robinson, pulled into the driveway and entered her
first  floor  apartment.  She  left  the  apartment,  but  returned  again
around 3:30 p.in., and at that time discovered the [Petitioner] in her
apartment.

The [Petitioner] told detectives that Ms. Robinson tried to get him
to leave, but he pushed her toward her bedroom. After exchanging
words with Ms.  Robinson, the  [Petitioner]  stated that he began to
choke her and asked her to have sexual intercourse. After rejecting
his advances, the [Petitioner] claimed that Ms. Robinson eventually
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got undressed due to his "persuasiveness" and he proceeded to have
intercourse  with  her.  The  [Petitioner]  claimed  he  became  angry
when  he   could  not  perform   sexually   due   to   Ms.   Robinson's
resistance. He then began to choke her again and a struggle ensued.
During the struggle, the [Petitioner] stated that Ms. Robinson pulled
the  glove  off of his  right hand.  Importantly,  the  [Petitioner]  told
officers that he wrapped a belt around Ms. Robinson's neck in an
attempt to make her pass out and quiet her down.

Upon hearing the  struggle, the victim's aunt, Ms.  Mitchell, came
downstairs.  When  she  saw  the  [Petitioner],  she  attempted  to  run
back to her upstairs apartment to call the police. The [Petitioner] ran
after  her  and  grabbed  her  leg  as  she  was  running  up  the  stairs,
dragging her back into Ms.  Robinson's  living room.  At that time,
the [Petitioner] punched Ms. Mitchell in the face repeatedly. After
striking  Ms.   Mitchell,   the   [Petitioner]   stated  that  he   saw  Ms.
Robinson  moving  and  ran  to  the  kitchen  to  get  a  knife.   The
[Petitioner] then proceeded to stab Ms. Robinson repeatedly in the
chest.  The  [Petitioner]   specifically  told  offlcers  that  as  he  was
stabbing Ms.  Robinson,  his  hand  slipped  off of the  knife  handle,
causing him to cut his hand. After stabbing Ms. Robinson numerous
times,  the  [Petitioner]  saw Ms.  Mitchell attempting to  stand up in
the living room. According to the [Petitioner], he went to the kitchen
and took a smaller knife which he used to stab Ms. Mitchell.

D. Items Recovered After [Petitioner] 's Statement

During  the  [Petitioner]'s  statement,  he  told  detectives  that  after
committing  the  murders,  he  left  Ms.  Robinson's  apartment  and
attempted to hot-wire her vehicle which was parked in the driveway.
When he was unable to start it, he fled the scene, walking along the
railroad tracks so that nobody would see him covered in blood. The
[Petitioner]  stated that he took money from Ms.  Robinson's purse
before discarding it, along with the knife used to stab Ms. Mitchell,
in a dumpster. Once the [Petitioner] returned home, he removed the
bloody clothing and returned to the railroad tracks where he hid the
clothing  under  old  tires  next  to  the  tracks.  After  discarding  the
bloody clothes, the [Petitioner] returned home to wash the blood off
of his sneakers.

When  detectives  received  this   information,  they  advised  other
offlcers   to   search   for  the   discarded  evidence   at  the  locations
described with great specificity by the [Petitioner], in the vicinity of
Second Street in Hackensack. The detectives searched the dumpster
that the [Petitioner] described, and discovered a white short-sleeve
shirt which was covered in blood.  The  officers  then proceeded to
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search  the  area  for  the  rest  of the  clothing  that  the  [Petitioner]
claimed to have discarded under old tires. After searching the area
to no avail, the officers requested the assistance of a canine to locate
the evidence. Approximately half an hour later, the canine located a
brown plastic bag with yellow pull ties which contained a pair of
dark pants, and a maroon jacket, both of which were also covered in
blood.  Notably,  these  items  were  discovered under  old tires  in  a
wooded area near the railroad tracks, exactly as the [Petitioner] had
described to  detectives  during  his  statement.  In  addition,  officers
discovered a left-handed knit glove which was described as having
cut marks and what appeared to be blood stains. When the glove was
discovered, it was extremely damp and seemed to have been sitting
in stagnant water.

After securing the items discovered in the dumpster and next to the
railroad tracks, the officers secured and executed a search warrant at
the  [Petitioner]'s  home.  Upon  searching  the  [Petitioner]'s  home,
offlcers discovered brown plastic garbage bags with yellow pull ties,
matching  the  bag  in  which  the  bloody  clothing  was  found.  In
addition,  officers  seized  a pair of sneakers  from the  [Petitioner]'s
home   which   subsequently   tested   positive   for   blood.   Forensic
analysis of the items retrieved from the dumpster and railroad tracks
revealed  transfer  fibers,  linking  those  articles  of clothing  to  the
victim's home and car.

E. [Petitioner] 's Statements for Medical Treatment

After the [Petitioner]'s arrest, he was seen by the intake nurse at the
Bergen  County Jail,  Margaret Neely,  L.P.N.  Upon  examining  the
[Petitioner], Ms. Neely noticed cuts on his left hand. According to
Ms. Neely's testimony, the cuts appeared to be 24 to 48 hours old.
Ms. Neely's report indicated that the [Petitioner]  stated that he cut
his hand on a kitchen knife on  September 5,1989, the day of the
victims' murders.

(ECF No. 7-23 at 156-61, PCR Court Op. 8/29/2017.)

On December 4,  1989, a Bergen County grand jury returned indictment number 89-12-

01594-1, charging the defendant with two counts of knowing or purposeful murder contrary to

N.J.S.A. 2C: 11-3(1) and (2); four counts of felony murder contrary to N.J.S.A. 2C: 11-3a(3); one

count of aggravated sexual assault contrary to N.J.S.A. 2C: 14-2a(3); and one count of aggravated

assault contrary to N.J.S.A. 2C: 12-lb(5)(a). (See I.d.  at 154.) Petitioner's initial trial, during which
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the State sought the death penalty, resulted in a mistrial due to a deadlocked jury. (Jd.) The State

did  not  seek  the  death  penalty  on  retrial,  and  Petitioner's  retrial  was  scheduled  before  the

Honorable William C. Meehan, J.S.C. (Jd.) On March 9,1990, following the retrial, Petitioner was

found guilty on all  counts  of the  indictment.  (Jd.  at  154-155.)  On April  3,1998, the trial court

sentenced Petitioner to an aggregate term of two life sentences plus 21  % years, with a 7-year and

9-month period of parole ineligibility. (Jd.  at 155.)

Petitioner filed a Notice of Appeal and on May 17, 2004, the Appellate Division affirmed

Petitioner's conviction.  (ECF No.  7-12 at 63-121.) On June 22, 2005, the New Jersey Supreme

Court denied Petitioner's petition for certiflcation.  (ECF No. 7-7 at 66.) Petitioner did not file a

petition for certiorari with the Supreme Court of the United States.

On January 4,  2006,  Petitioner filed his  first pro s'o Petition for Post-Conviction Relief

("PCR"). (Jd. at 67-72.) On May 24, 2007, the State moved for summary dismissal of petitioner's

pro se PCR petition. (Jd.  at 73.) On August  14, 2007, Petitioner filed a counseled amended PCR

petition,  as well as a request for DNA testing.  (ECF No.  7-9 at 23  to ECF No.  7-11  at 69.)  On

September 28, 2007, the PCR judge held a hearing and denied Petitioner's PCR petition on the

record  as  time-barred  but  granted  Petitioner's  request  for  DNA  testing.  (ECF  No.  7-32.)  On

October 18, 2017, the PCR court filed an Order memorializing the dismissal of Petitioner's PCR

petition. (ECF No. 7-21  at 66-68.)

On December 18, 2007, Petitioner filed a Notice of Appeal from the PCR court's October

18, 2007 order dismissing the PCR petition as time-barred. (ECF No. 7-7 at 74.) On July 21, 2008,

Petitioner sought to stay his appeal until conclusion of the DNA testing, or in the alternative to

extend  the  deadline  for  filing  his  appellate  brief.  (Jd.   at  75-82.)  The  State  did  not  oppose

Petitioner's request, rather the State left the matter to the Appellate Divisions discretion.  (Jd.  at
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83.)   On  August   13,   2008,   the  New  Jersey   Superior  Court,   Appellate   Division,   dismissed

Petitioner's  appeal  without  prejudice,  noting  that  Petitioner  may  file  a  new  appeal  at  the

completion of the DNA testing because "in that manner, all post-conviction proceedings [could]

be considering one appeal." (Jd. at 84.)

On  September 9,  2011, Petitioner filed a motion seeking  (i)  a new trial based on newly

discovered  evidence;  (ii)  an  evidentiary hearing;  (iii)  request  for post-conviction discovery;  or

altematively, to include these newly discovered facts and evidence with respect to existing PCR

and/or as part of excluded record in future  direct appeal.  (ECF No.  7-21  at  144-79.) Petitioner

sought  a  new  trial,  arguing  that  news  articles  related  to  one  of  the  detectives  involved  in

Petitioner's case alleged that the detective was associated with the mob. (See I.d.) On February 1,

2012, the PCR court denied Petitioner's motion for a new trial. The PCR court also found that if

the motion was treated as a second PCR petition, that petition was dismissed as time barred. (ECF

No. 7-21  at 192-200.)

On March  13, 2012, Petitioner motioned the Appellate Division to consolidate all issues

related to the 2012 denial of his second PCR petition with his first 2007 PCR petition appeal. (ECF

No.  7-7  at  85-91.)  On  April  9,  2012,  the  Appellate  Division  denied  Petitioner's  motion  to

consolidate issues and noted that there was nothing to consolidate, as Petitioner's first PCR appeal

was dismissed in August 2008. (Jd.  at 92.) The DNA testing was completed in 2014. (ECF No. 7-

22 at  114.)

On April 13, 2015 , Petitioner filed a "successor" PCR petition, and a motion for a new trial

and for additional DNA testing. (Jd.  at 43-88.) In addition to other arguments, Petitioner argued

that new DNA evidence pertaining to the right-hand glove, shows the Petitioner is innocent and

that his confession is false. (See I.d.) On August 29, 2017, following oral argument, the PCR court
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denied Petitioner's  third  PCR petition and motion  for  a new trial.  (ECF No.  7-23  at  154-77.)

Petitioner filed appeals from the 2007 and 2017 orders denying him PCR relief. On May 18, 2021,

the New Jersey Superior Court, Appellate Division, affimed both the 2007 and 2017 denials of

Petitioner's PCR petitions. (ECF No. 7-1.) On January 28, 2022, the New Jersey Supreme Court

denied Petitioner's petition for certification. (ECF No. 7-30.)

On January 20, 2023, Petitioner filed his petition for writ of habeas colpus. (ECF No.  I .)

Petitioner raises to following claims:

1.          PETITIONER   SHOULD   BE   GRANTED   AN   EVIDENTIARY   HEARING
BECAUSE NEWLY DISCOVERED EVIDENCE DERIVED FROM STATE-OF-
THE-ART DNA TESTING PROVES THAT THE CONFESSION WAS FALSE
AND   ESTABLISHES   A   PRIMA   FACIE   CASE   THAT   PETITIONER'S
corvlcTION wAs OBTAINED IN vloLATION OF DUE pROcEss;

2.          THE DISTRICT COURT SHOULD GRANT ADDITIONAL DNA TESTING TO
ALLOW PETITIONER TO ESTABLISH THIRD-PARTY GUILT;

3.          THE  NEWLY  DISCOVERED  EVIDENCE  RAISES  PROOF  THAT  NAPUE
VIOLATIONS INCLUDING MANUFACTURED OR FALSE EVIDENCE AND
FALSE TESTIMONY OCCURRED AND THIS AFFECTED THE OUTCOME
OF THE VERDICT;

4.          NEWLY DISCOVERED EVIDENCE IMPACTS PREVIOUS RULINGS AS TO
THE SUPPRESSION OF THE BLOOD EVIDENCE, THE CONFESSION, AND
THE  BARRING  OF  THE  FALSE  CONFESSION  EXPERT,  THE  PLANTED
EVIDENCE   EXPERT,   THE   FINGERPRINT   EXPERT   AND   THE   EDTA
EXPERTS ' TESTIMONY;

5.          THE TRIAL COURT EFFECTIVELY DENIED PETITIONER THE RIGHT TO
A DEFENSE;

6.          THE    TAMPERED    WINDBREAKER    LABEL    EVIDENCE    REQUIRES
REVERSAL OF THE CONVICTIONS;

7.          PROSECUTORIAL     MISCONDUCT     IN     THE      FORM      OF      BRADY
VIOLATIONS, FALSE TESTIMONY THAT REMAINS UNCORRECTED TO
THIS  DAY,  AND  INTENTIONAL  TAMPERING  AND  DESTRUCTION  OF
EXCULPATORY PHYSICAL EVIDENCE DENIED PETITIONER THE RIGHT
TO DUE PROCESS AND A FAIR TRIAL; and
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8.          PETITIONER ASSERTS A FREE-STANDING ACTUAL INNOCENCE CLAM

(ECF No. 2 at 34-89.)

On February 17, 2023, Petitioner filed a brief in support of his habeas petition. (ECF No.

2.)  Respondents  subsequently  filed  the  instant  Motion  to  Dismiss,  arguing  that  the  petition  is

untimely under the Antiterrorism and Effective Death Penalty Act of 1996 ("AEDPA"). (ECF No.

7.) Petitioner filed a response, and Respondents filed a reply. (ECF Nos.10,11,12.)

The matter is now ripe for decision without oral arguinent. Fed. R. Civ. P. 78(b).

11.           STANDARD OF REVIEW

The AEDPA imposes a one-year period of limitation on a petitioner seeking to challenge

his state conviction and sentence through a petition for writ of habeas corpus pursuant to 28 U.S.C.

§ 2254. See 28 U.S.C. § 2244(d)(1). Under § 2244(d)(1), the limitation period runs from the latest

of:

(A) the date on which the judgment became final by the conclusion
of direct  review  or  the  expiration  of the  time  for  seeking  such
review;

(8) the date on which the impediment to filing an application created
by State action in violation of the Constitution or laws of the United
States is removed, if the applicant was prevented from filing by such
State action;

(C) the date on which the constitutional right asserted was initially
recognized  by  the  Supreme  Court,  if the  right  has  been  newly
recognized by the Supreme Court and made retroactively applicable
to cases on collateral review; or

(D) the date on which the factual predicate of the claim or claims
presented could have been discovered through the exercise of due
diligence.
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28 U.S.C. § 2244(d)(1); see a/Jo /o#es v. A4orfo7z,195 F.3d 153,157 (3d Cir.1999). "[T]he statute

of ljmjtations  set  out in  §  2244(d)(I) should be  applied on a  claim-by-claim basis." Fj.e/der v.

yar7!er, 379 F.3d  113,118 (3d Cir. 2004).

Pursuant  to  §  2244(d),  evaluation  of the  timeliness  of  a  §  2254  petition  requires  a

determination of, first, when the pertinent judgment became "final," and, second, the period of

time  during  which  an  application  for  state  post-conviction  relief  was  "properly  filed"  and

"pending."  The judgment  is  determined to be  final by the  conclusion  of direct review,  or the

expiration of time for seeking such review, including the ninety-day period for filing a petition for

writ of certiorari in the United States Supreme Court. See Go#zcz/ez v.  77!cz/er,132 S.Ct. 641, 653-

54 (2012).

The AEDPA limitations period is tolled, however, during any period a properly filed PCR

petition is pending in the state courts.  28 U.S.C.  § 2244(d)(2); see cz/s'o  7l¢ompsoJ7 v. ,4dm 'r Ivew

Jersey State Prison, 701 F . A;pp'x 118,121  (3d Cir. 2017)., Jenkins v.  Superintendent Of Laurel

ffz.giv/cz#ds, 705 F.3d 80, 85 (3d Cir. 2013). The PCR petition is considered to be pending, and the

AEDPA  limitations  period  continues  to  be  tolled,  during  the  time  the  petitioner  could  have

appealed a PCR decision within the state courts, even if the petitioner did not in fact file such an

appeal.  Care)/ v.  Sczjro/d, 536 U.S.  214, 219-21  (2002); Swclrfz v. A4e}Jers, 204 F.3d 417, 420-24

(3d Cir. 2000) (citing Kczpr¢/ v.  U#z.fed Sf¢fe5,166 F.3d 565, 577 (3d Cir.1999)).  However, "[t]he

application for state postconviction review is. . .not `pending' after the state court's postconviction

review  is  complete,  and  §  2244(d)(2)  does  not  toll  the  1-year  limitations  period  during  the

pendency of a petition for certiorari." £czwre#ce v. F/orz.dcz, 549 U.S. 327, 332 (2007).

Ill.        DECISION

Respondents argue that the Petition is untimely. The Court agrees.
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A. Timeliness

Petitioner's  conviction became  final  within  the meaning  of AEDPA  on  September 20,

2005, 90 days after the New Jersey Supreme Court denied certiflcation of his direct appeal on June

2:2, 2f)OS. (ECF NIo. 7 -]  at 66)., see Jenkins v.  Superintendent Of Laurel Highlands, 705 F .3d 80,

84  (3d  Cir.  2013)  ("[T]he  expiration  of the  time  for  seeking  direct review  is  the  deadline  for

petitioning for certiorari to the United States Supreme Court.") Therefore, absent statutory tolling,

Petitioner's AEDPA one-year time limitation expired on year later, on September 20, 2006.

1.  Statutory Tolling

The AEDPA limitations period is tolled during the time a properly filed PCR petition is

pending in the state courts. 28 U.S.C. § 2244(d)(2); scc cz/so 7lrfeomps'o7! v. j4dm 'r IVcw Jerse}J Sf¢fc

Prz.so#, 701 F. App'x 118,121  (3d Cir. 2017); Je#*j.#s, 705 F.3d at 85. A properly filed application

is one that the Court accepted for filing by the appropriate court officer and the Petitioner flled the

application within the time limits prescribed by the relevantjurisdiction. Pczcc v. Dz.Gwg/I.e/mo, 544

U.S.  408, 413  (2005).  A properly filed PCR petition will  continue to be  "pending" in the  state

courts following an adverse determination by the PCR court until the time in which a petitioner

has to file a timely direct appeal in the state courts has run. See Swczrfz, 204 F.3d could at 420-24,

423 n.6. Importantly, it is well established that a petition for state post-conviction relief that was

rejected by the state courts  as untimely is not deemed "properly filed" under  §  2244(d)(2). See

Pace, 544 U.S. at 414 ("When a postconviction relief petition is untimely under state law, that [is]

the  end  of the  matter  for  purposes  of  §  2244(d)(2).")  (internal  quotation  marks  and  citation

omitted); s'ee a/so ,4//e# v.  Sz.eberf, 552 U.S.  3  (2007).

As noted above, Petitioner's judgment of conviction became final on September 20, 2005.

The following day on September 21, 2005, Petitioner's habeas statute of limitations began to run,
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and it elapsed one year later,  on  September 21, 2006.  See 28 U.S.C.  §  2244(d)(1)(a).  Petitioner

filed this habeas petition in January 2023, over sixteen years later.

The fact that Petitioner filed his first PCR petition on January 4, 2006, after the AEDPA

limitations period ran for only 104 days, does not induce statutory tolling of petitioner's one-year

habeas deadline because Petitioner's first PCR was not "properly filed."  (ECF No. 7-7 at 67-72.)

See Pclce, 544 U.S.  at 414; s'ee cz/so fo#g v.  W!.Jso#, 393 F.3d 390,  394-95  (3d Cir. 2004) ("The

state habeas petition had no effect on tolling, because an untimely state post-conviction petition is

not properly filed for the purposes of tolling."). Under New Jersey Court Rule 3 :22-12, a petition

for PCR must be flled within five years of the date of entry of a judgment of conviction. See e.g.,

Pressler, Current N.J. Couil Rules, cmt. 2 on N.J. Ct. R. 3:22-12 (2015) ("The five-year period . .  .

commences  when  the judgment  of conviction  is  entered  and  is  neither  stayed  nor  tolled  by

appellate or other review proceedings."); Sfflfe v. D!.//¢rd, 506 A.2d 848, 850 (N.J. Super. Ct. App.

Div.), cerf. de#z.ed, 523 A.2d 169 (1986) (finding that "there is no provision for tolling in R. 3:22-

12 by reason of a direct appeal").

In Petitioner's case, the PCR court held that his first PCR petition was untimely because

more than five years elapsed between Petitioner's judgment of conviction on April 3,1998, and

Petitioner's filing of his PCR on January 4, 2006. (See ECF No. 7-32.) Therefore, since Petitioner's

PCR was not "properly filed," he is not entitled to statutory tolling for the pendency of his PCR

proceedings.

Petitioner argues that although the PCR court dismissed his first PCR petition as untimely,

his properly filed motion for DNA testing triggered statutory tolling. (See ECF No.  10 at 16-20.)

Petitioner  argues  that  the  PCR judge's  grant  of Petitioner's  motion  for  post-conviction  DNA
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testing remained pending until the New Jersey Supreme court denied certification on January 28,

2022, within one year of the filing of the habeas petition on January 20, 2023. (H.)

The Third Circuit Court of Appeals has not resolved the issue of whether a post-conviction

request  for DNA testing  in New  Jersey  constitutes  a "properly  filed  application for  .  .  .  other

collateral review" under  Section 2244(d)(2).  However,  the majority of circuits to  examine this

issue have determined that post-conviction motions for discovery or DNA testing are not forms of

collateral or post-conviction review. See Woodwczrdv. C/I.73e, 693 F.3d 1289,1293 (loth Cir. 2012)

(determining that a motion under Kansas statute permitting biological testing is not an application

for collateral review that tolls AEDPA's statute of limitations); 87.ow# v. Sec ');/or Dep 'f a/Corr. ,

530 F.3d  1335,1338  (llth Cir.  2008)  (determining that Florida rule permitting post-conviction

DNA  testing  did  not  toll  AEDPA's  limitations  period  because  it  did  not  provide  a  review

mechanism);  Prz.ce  v.  Pz.erce,  617  F.3d  947,  952-53  (7th  Cir.  2010)  (determining  that  Illinois

statute permitting postconviction forensic testing was not a collateral review mechanism and did

not toll AEDPA's limitations period); j2crmj.7'ez iJ.  y¢fes, 571  F.3d 993, 999-1000 (9th Cir. 2009)

(determining  that  post-conviction  discovery  motions  did  not  toll  AEDPA  limitations  period

because they did not challenge his conviction); Hodge v. Greg.#er, 269 F.3d 104,107 (2d Cir. 2001 )

(determining that post-conviction motion for discovery under New York law did not challenge

conviction and therefore did not toll AEDPA's limitations period).

However,  this  Court does not need to  detemine whether Petitioner's motion for DNA

testing  tolled  the  AEDPA  statute  of limitations.  Even  assuming,  czrgre7.c7o,  that  the  AEDPA

limitations period was  tolled from January 4,  2006,  the date  of filing of Petitioner's  first PCR

petition and request for DNA testing, until January 28,  2022, the date the New Jersey Supreme

Court  denied  Petitioner's  petition  for  certification,  the  habeas  petition  is  still  untimely.  As
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explained above, the AEDPA limitations period ran for  104 days from September 21, 2005, the

date Petitioner's habeas statute of limitations began to run, until January 4, 2006, the date he filed

his first PCR petition and motion for DNA testing. Petitioner's habeas clock would have started to

run again on January 28, 2022, the date the New Jersey Supreme Court denied Petitioner's petition

for certification, with 261  days (365 -104 = 261) days remaining on his habeas limitation period.

As such, Petitioner had 261  days, or until October 17, 2022, to file a timely habeas Petition. The

instant habeas petition was not filed until January 20, 2023, over three months after Petitioner's

AEDPA limitations period had run. Therefore, even allowing for statutory tolling for the time in

which Petitioner's DNA results were pending, his habeas petition is still untimely.

2. Alternate Habeas Limitations Start Date

While Petitioner does not argue that his "newly discovered" DNA evidence qualifies for

an alternate start date under §  2244(d)(1), the Court will address the issue. The AEDPA gives a

state prisoner one year to  file  a  federal  habeas  petition,  starting  from  "the  date  on  which  the

judgment became final." 28 U.S.C.  § 2244(d)(1)(A). But if the petition alleges newly discovered

evidence, the filing deadline is one year from "the date on which the factual predicate of the claim

.  . . could have been discovered through .  .  . due diligence." § 2244(d)(1)(D).

By way of background, the New Jersey Superior Court, Appellate summarized the original

DNA testing results from Petitioner's trial as follows:

DNA testing established that [Petitioner] could not be ruled out as a
major contributor, and the former girlfriend a minor contributor, to
blood samples taken from inside her car and from his black pants.
Additional items, found at the locations [Petitioner] identified, were
also  tested.   The   victim   could  not  be  ruled  out  as  the  major
contributor and [Petitioner] the minor contributor, to blood found on
his windbreaker and to blood stains found on a shirt in a dumpster.
Additionally,  [Petitioner] could not be ruled out as a contributor to
the blood on the mattress and the victim's brassiere. Her boyfriend
was excluded as a contributor to any samples.
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(ECF No. 7-1  at 3.)

Petitioner argues the following pieces of DNA evidence are "new" and show his confession

was coerced and exonerate him.

1 )          DNA evidence from the right glove. Petitioner argues that the NJSP
DNA  lab  identified  DNA that was  from  the  interior  of the  right
brown glove [sample 57-3] and the lab called it an `as wom' sample
that had no blood on it." (ECF No. 2 at 20.) Petitioner submits that
the  DNA  results  from  inside  the  right  glove  finger  matches  the
victim's, Audrey Robinson, DNA profile and excluded Petitioner.
(/d.,  see  cz/so  ECF  No.  7-19  at  146.)  Petitioner  also  submits  that
blood found on the right glove was a match to the victim's DNA
profile, and no male DNA was found in the blood sample. (Jd. at 22;
see cz/so ECF No. 7-16 at  147.)

2)          DNA evidence from the left glove. Petitioner submits that the new
DNA results indicate no DNA was found on the left glove. (Jd., s'ee
a/so ECF No. 7-16 at  147.)

3)          DNA evidence from the belt. Petitioner submits that the new DNA
results indicate that DNA found on the belt that was used to strangle
the victim matched the DNA profile of the victim, but Petitioner's
DNA was not found on the belt. (Jd. at 25, s'ee czJso ECF No. 7-16 at
149.)

4)          DNA evidence from the brown plastic bag. Petitioner submits that
the  new  DNA  results  from  the  brown  plastic  bag  that  Petitioner
confessed to carrying his bloody clothes in indicated that no blood
was found on the bag. (Jd. at 26-27; see cz/so ECF No. 7-16 at 149.)

5)          DNA evidence from hair from the crime scene. Petitioner submits
that  the  new  DNA  results  from  the  hairs  from  the  crime  scene
exclude Petitioner. (Jd.  at 26; s'ee c}/so ECF No. 7-16 at 149.)

6)          DNA evidence from the rape kit evidence. Petitioner submits that
the new DNA results excluded Petitioner from being a contributor
from the rape kit evidence. (Jd. ; see cz/so ECF No. 7-16 at 149.)

The Appellate Division also summarized Petitioner's claims in his first 2006 PCR petition

as follows:
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[Petitioner]  filed his  first PCR petition in January 2006,  claiming
that   his   experts   were   improperly   barred   from   testifying   as
established by subsequent caselaw and news articles; the prosecutor
engaged  in  misconduct  during  opening  and  closing  statements;
police tampered with evidence and conspired against him, as did the
judges who  presided  over the  case;  the  DNA  evidence had been
tampered with  and  was  unreliable;  he  was  wrongfully precluded
from  pursuing  an  investigation  into  the  victim's  boyffiend  as  a
"bloody" fingerprint had been found on the utensil drawer (during

the  trial,  the   State's   fingerprint  expert  said  that  although  the
boyfriend's fingerprint was found on the utensil drawer, it had no
blood  on  it,  and was  not  in  a  bloody  area);  the jury  charge  was
erroneous;  his  confession  was  coerced  and  he  should  have  been
granted  a "I.rcz#da  rehearing  after  it was  revealed  that  he  had  a
handcuff  on   one   arm   when   the   stenographer   transcribed   his
statement to police; the physical evidence against him should have
been   suppressed;    the   jury   was   prejudiced   and   engaged   in
misconduct; he was wrongfully precluded from trying on one of two
knit gloves  he  allegedly wore  during the killing;  he was wrongly
denied  discovery  essential  to  his  attack  on  the  credibility  of the
investigating  officers  who  testified  against  him;  the  serology  log
books  were  doctored  by  police  and  prosecutors;  the  prosecutor
presented perjured testimony regarding photos taken of the victim's
car; defense witness testimony regarding his reaction to "1eaming"
of the victim's death was wrongfully precluded; there was judicial
bias against him; and appellate counsel failed to advise him of PCR
filing  deadlines  and  was  otherwise  ineffective.   [Petitioner]   also
requested an evidentiary hearing and additional DNA testing.

(ECF No. 7-1  at 4-5.)

In order to determine the "factual predicate of the claim or claims presented" for purposes

of section 2244(d)( 1 )(D), the Court must identify Petitioner's claims. Petitioner's brief in support

of habeas relief is voluminous and many of his claims overlap. In addition to his request for an

evidentiary  hearing  and  additional  DNA  testing,  Petitioner  raises  several  due  process  claims,

allegedly  supported by "newly  discovered evidence." Petitioner argues that he was  denied due

process  and a fair trial because newly discovered DNA evidence  shows Petitioner's  confession

was coerced, law enforcement manufactured false evidence, and prosecutorial misconduct in the

form of introducing false testimony and the intentional tampering and destruction of exculpatory
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physical evidence. Petitioner also argues that the newly discovered DNA evidence impacts the trial

court's rulings as to the suppression of blood evidence, Petitioner's confession, and the preclusion

of various  experts.  Petitioner's  claims  all  boil  down  to  his  allegations  that  he  was  not  the

perpetrator, law enforcement coerced his confession, and law enforcement and the prosecution

planted the evidence to match his coerced confession and/or tampered with the evidence. Petitioner

argues that the "new" DNA results prove that he is innocent, and his confession was coerced.

The Third Circuit Cout of Appeals considered what section 2241 (d)( 1)(A)'s term "factual

predicate" means and explained "though the AEDPA does not define `factual predicate, ' we have

held that  `[s]ection  2244(d)(1)(D)  provides  a petitioner with  the later accrual  date  than  section

2244(d)(1)(A) only if vz.fcz//czc/s could not have been known." Mc4/ecse v.  Bre##c}#, 483  F.3d

206, 214 (3d. Cir. 2007) (citation omitted). The Third Circuit found that the "factual predicate" of

petitioner's claims constitutes the "vital facts" underlying those claims. Jd.

Here, Petitioner confuses the facts that make up his claims, with "new" DNA evidence that

support his claims. „c4/ecse, 483 F.3d at 214, citing /o¢73so72 v. A4lcBrz.de, 381  F.3d 587, 589 (7th

Cir. 2004) ("A desire to see more information in the hope that something will turn up differs from

`the factual predicate of [a] claim or claims' for purposes of § 2244(d)(1)(D).").

Any argument that the new DNA results from the left glove, the belt, the brown plastic

bag, the hairs, or the rape kit presents a new factual predicate for Petitioner's claims fails, as it is

merely additional  support for a claim already raised by Petitioner.  The PCR court explained in

Petitioner's third PCR petition that these items are not new. (ECF No. 7-23 at 175-76.) In fact, the

PCR court noted that "the defense strategy at trial was to highlight the lack of [Petitioner's] DNA

found on the gloves, in the victim's car and at the crime scene in general," and defense counsel

argued in his summation that the left glove lacked Petitioner's DNA. (#. at 175.) Defense counsel
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noted that Petitioner's hairs were not found on the glove or the knife. (ECF No.  14-4 at 91.) The

fact that hairs tested post-conviction were not a match for Petitioner is not new evidence, rather

just additional support for an argument already made to the jury regarding the lack of Petitioner's

hairs at the scene. Defense counsel agued to the jury at trial that there was no blood in the plastic

bag. (Jd.  at  122.) Therefore, the lack of Petitioner's DNA in the plastic bag is not new evidence.

The jury was informed that DNA testing of the rape kit was not done because state laboratory had

reported the absence of any seminal fluid. (ECF No.14-2 at 81.) Finally, the lack of DNA on the

belt is not "new evidence" that would be the factual predicate for a new claim, rather it is simply

additional  support  for  Petitioner's  position  that  he  is  not the  pexpetrator  and  law  enforcement

tampered with evidence. The absence of Petitioner's DNA on these items is not new evidence and

does not provide a new factual predicate for a different habeas limitations start date under section

2241(d)(1)(D).

The alleged "newly discovered" DNA evidence of the victim's DNA inside the finger of

the right glove is merely cumulative evidence that Petitioner is attempting to use to corroborate

his  argument that his confession was  coerced,  and he  is not the owner of and did not wear the

gloves. Petitioner has claimed all along that he was not the owner of the gloves and that the police

planted the gloves and coerced him to testify that he brought the gloves to the victim's house. (See

ge#ercr//y, ECF No.  14-4.) The DNA testing results of the right glove from prior to trial indicated

that the blood matched the DNA profile of the victim, and Petitioner was excluded as a contributor.

(See ECF No.  14-2 at 66.) Therefore, the DNA evidence before trial already excluded Petitioner

as a contributor and found that blood on the right glove matches the DNA profile of the victim.

Additional DNA from the victim on the right glove is cumulative of the evidence before the jury
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and merely supports for the claim petitioner was already making, z.. e. , that he was not the owner of

the gloves.

Petitioner now attempts to resurrect his time-barred habeas claims by alleging the fact that

the victim's DNA was found on a different portion of the right glove is newly discovered evidence

which is the factual predicate for his claim.  Here,  since his first PCR petition filed prior to the

2007, Petitioner set out the argument that his DNA was not on the gloves, which proved they were

planted and his confession was  coerced,   the "newly  discovered" DNA  evidence  of the victim

inside the glove is not a fact that Petitioner is using to support a new claim, rather is support for

previous claim. At this juncture Petitioner would be precluded from resorting to § 2244(d)(1 )(D)

to reset the limitations clock.

3. Equitable Tolling

The  one-year  statute  of limitations  period under  §  2244(d)  is  also  subject  to  equitable

tolling.

"Equitable tolling  is proper only when the  `principles  of equity would make  [the]  rigid

application [of a time period] unfair.' Generally, this will occur when the petitioner has `in some

extraordinary way . . . been prevented from asserting his or her rights.' Moreover, to be entitled to

equitable  tolling,  `[t]he  petitioner must  show that he  or  she  `exercised reasonable  diligence  in

investigating  and  bringing  [the]  claims.'  Mere  excusable  neglect  is  not  sufficient."  Brow#  v.

Sfo¢7!#o#, No. 01-1308, 2003 WL  1215520 at *4 (3d Cir. March  17, 2003) (citations omitted).

Equitable tolling may be  appropriate where:  "(1)  the  defendant has  actively misled the

plaintiff;  (2) if the plaintiff has  `in some extraordinary way'  been prevented from asserting his

rights; or (3) if the plaintiff has timely asserted his rights mistakenly in the wrong forum." Jo7tes

v.  A4orfo#,195 F.3d  153,159  (3rd Cir.1999).
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In the final analysis, federal review, on an equitable basis, of an untimely habeas petition

js limited to the "rare situation where equitable tolling is demanded by sound legal principles as

well as the interests of justice." Jd.

Petitioner argues that he is entitled to equitable tolling because the DNA test results upon

which his habeas petition is based were not previously available to him, and they show that the

prosecution used a false confession to convict Petitioner. The Court notes that Petitioner argues

"actual irmocence" as one of his habeas claims. I To the extent Petitioner is arguing that the DNA

results show Petitioner is actually innocent and that is a basis for equitable tolling, Petitioner has

not met his burden of proof.

In Mcowz.ggz.77 v. Perfu.7?s, 569 U.S. 383, 386 (2013), the Supreme Court held that a credible

claim of actual innocence may serve as  an "equitable exception" that can overcome the bar of

AEDPA's  one-year limitations period,  However,  the A4lcowz.ggz.77  Court  cautioned that "tenable

actual-innocence gateway pleas are rare," and a petitioner only meets the threshold requirement

by "persuad[ing] the district cout that, in light of the new evidence, no juror, acting reasonably,

would have voted to find him guilty beyond a reasonable doubt." Jd. at 1928. An actual innocence

claim must be based on "new reliable evidence-whether it be exculpatory scientific evidence,

trustworthy eyewitness accounts, or critical physical evidence [] that was not presented at trial."

Scfo/wp v. De/a, 513 U.S. 298, 324 ( 1995). In the Third Circuit, evidence is "new" for the pulposes

of the Scfe/wp  standard only if it was not available  at the time of trial  and could not have been

I  To the extent that Petitioner argues actual innocence as an independent basis for habeas relief,

free-standing claims of actual innocence are not reviewable in habeas actions. A claim of actual
innocence  is  merely  a  gateway-the  petitioner  must  allege  at  least  one  separate  constitutional
violation. See fJerrercz v.  Co//I.#s, 506 U.S. 390, 400 (1993) ("Claims of actual innocence based on
newly discovered evidence have never been held to state a ground for federal habeas relief absent
an independent constitutional violation occuring in the underlying state criminal proceeding.").
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discovered earlier through the exercise of due diligence, except in situations where that evidence

was not discovered due to the ineffective assistance of trial counsel. See fJowcfr v.  S/j.cha4#, 625

F.3d 88, 93-94 (3d Cir. 2010). In turn, when determining if a petitioner's new evidence shows it

is "more likely than not that no reasonable juror would have convicted him," a court must consider

"all the evidence, old and new, incriminating and exculpatory, without regard to whether it would

necessarily be admitted under rules of admissibility that would govern at trial." fJowsc v. Be//, 547

U.S. 518, 538 (2006). Finally, a court "may consider how the timing of the submission [of actual

irmocence]  and  the  likely  credibility  of the  affiant[]  bear  on  the  probable  reliability  of that

evidence." Scfo/wp, 513 U.S. at 332.

As explained above, Petitioner bases his claim of "actual innocence" on the absence of his

DNA on both the right and left gloves, the brown plastic bag, the belt that was used to strangle the

victim, the hairs found at the crime scene, and the rape kits. Additionally, Petitioner claims that

the  victim's  DNA  on  the  inside  of the  right  gloves  proves  that  he  is  innocent,  and  that  law

enforcement tampered with the evidence. Petitioner's argument fails for several reasons. First, as

noted above, the lack of Petitioner's DNA on the gloves, the victim's DNA on the right glove, the

lack of Petitioner's hairs at the scene, and the lack of blood on the plastic bag were presented to

the jury at trial. The PCR cout found on Petitioner's third PCR appeal "that the DNA test results

of: (I) the gloves believed to be worn by the defendant, during the murder, (2) the brown plastic

bag that the defendant's bloody clothing was discovered in; (3) the belt found around the victim's

neck;   and  (4)   swabs  #81   and  #82  from  the  victim's  rape  kit,   all  amount  to  cumulative,

impeachment, and contradictory evidence and would not have had a probable impact on the jury's

verdict." (ECF No.  7-23  at  175.) This is not "new reliable evidence" that was "not presented at

trial." Scfew/p, 513 U.S. at 324.
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Second, regarding the new DNA results that the victim's DNA was found inside the right

glove, this evidence is cumulative of the evidence produced at trial. The DNA available prior to

trial showed that the victim's DNA was found on the outside of the right glove. Additionally, as

the  PCR  court noted  "the DNA being  discovered  on the  inside  of the right  glove  is  the  only

evidence  that  was  not  presented  at  the  time  of [Petitioner's]  trial.  However,  this  evidence  is

consistent  with  [Petitioner's]  statement to  detectives  that  the  victim  pulled his  right  glove  off

during the struggle, which the jury heard and considered before convicting [Petitioner] ." (ECF No.

7-23  at  176.)

The PCR court explained that:

The  evidence  at the  [Petitioner's]  trial  included  the  [Petitioner's]
own statement recounting the murders with specific details that were
not  disclosed to  anyone  prior to  his  statement.  The  [Petitioner's]
statement included (1) how he  entered the victim's apartment,  (2)
the  rooms  in  which  the  bodies  were  found,  (3)  the  areas  of the
victims' bodies that were stabbed, (4) the use of a belt tied around
the victim's neck, (5) the fact that he attempted to hot-wire her car
to flee the scene, (6) the route he took to avoid being seen covered
in  blood,  and  (7)  the  areas  along  the  railroad  tracks  where  he
discarded key evidence. Virtually all of the [Petitioner's] statements
were   corroborated   by   the   evidence   collected   by   investigating
officers.

In  addition,  the  following  evidence was presented  at trial:  (I)  the
[Petitioner] had cuts on his palms and knuckles that corresponded
with the cuts on the glove which was believed to be used during the
murder,  (2)  the  [Petitioner]  made  a  statement to  the nurse  at the
Bergen County Jail stating that he cut his hand on a kitchen knife on
the same date as the murder, (3) there was blood discovered on the
[Petitioner's]  sneaker after officers executed the  search warrant at
his home,  and (4) brown garbage bags with yellow tics that were
seized from the [Petitioner's] home, which matched the brown bag
that his bloody clothing was found in.

(ECF No. 7-23  at  173.)
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Additionally,  on  appeal,  the  Appellate  Division  summarized  the  DNA  evidence  from

Petitioner's trial that did place him at the crime scene as follows:

DNA testing established that [Petitioner] could not be ruled out as a
major contributor, and the fomer girlfriend a minor contributor, to
blood samples taken from inside her car and from his black pants.
Additional items, found at the locations [Petitioner] identified, were
also  tested.   The  victim   could  not  be  ruled   out  as  the  major
contributor and [Petitioner] the minor contributor, to blood found on
his windbreaker and to blood stains found on a shirt in a dumpster.
Additionally,  [Petitioner] could not be ruled out as a contributor to
the blood on the mattress and the victim's brassiere. Her boyfriend
was excluded as a contributor to any samples.

(ECF No. 7-1  at 3.)

The jury was informed that Petitioner's DNA was not found on the gloves and plastic bag

and Petitioner's hairs were not found at the scene.  The jury was also informed that the victim's

DNA was found on the right glove. The jury was informed that DNA testing of the rape kit was

not done because state laboratory had reported the absence of any seminal fluid. Additionally, the

jury was inforlned that Petitioner's could not be ruled out as a major contributor to blood samples

inside the victim's car and he could not be ruled out as a contributor to the blood on the mattress

and the victim's bra.  (ECF No.  7-1  at 3.) Finally,  DNA testing showed the victim was a minor

contributor  to  blood  samples  from  Petitioner's  black  pants  and  a  major  contributor  to  blood

samples  from  Petitioner's  windbreaker  and  shirt.  (Jd.)  "To  qualify  for  [the  actual  innocence]

exception, the petition must present new, reliable evidence showing it is more likely than not that

no reasonable juror would have voted to convict him. Reeves v. Fcz);effe Ser, 897 F.3d  154,157

(3d Cir. 2018). Considering, Petitioner's reliance on DNA results that already existed at trial, the

extensive  DNA  evidence  at  trial  that  placed  Petitioner  at  the  scene,  and  Petitioner's  detailed

confession, he cannot show that it is more likely than not that no reasonable juror would have

convicted him if they had known about the victim's DNA being on the inside of the right glove.
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Therefore,  Petitioner's  actual  innocence  argument  does  not  qualify  him  for  equitable  tolling.

Petitioner's petition for habeas relief is dismissed as time-barred.

IV.         CERTIFICATE OF APPEALABILITY

Pursuant to 28 U.S.C. §2253(c), a petitioner may not appeal from a final order in a habeas

proceeding where that petitioner's detention arises out of a state court proceeding unless he has

"made a substantial showing of the denial of a constitutional right."   "A petitioner satisfies this

standard by demonstrating that jurists of reason could disagree with the district court' s resolution

of his constitutional claims or thatjurists could conclude that the issues presented here are adequate

to deserve encouragement to proceed further." A4lz.//er-E/ v.  Cocfre//,  537 U.S.  322,  327  (2003).

Here, Petitioner has failed to make a substantial showing of the denial of a constitutional

right.  Thus, no certificate of appealability shall issue.2

V.          CONCLUSION

For the reasons set forth above, Respondents' Motion is GRANTED, Petitioner's petition

for a writ of habeas corpus (ECF No.  1) is DENIED, and Petitioner is DENIED a certificate of

appealability. 3  An appropriate order follows.

Date:   November 15, 2023
/s/Brian R. Martinotti
HON. BRIAN R. MARTINOTTI
UNITED STATES DISTRICT JUDGE

2  We need not order an evidentiary hearing.  Congress permits  evidentiary hearings  for section

2254 petitions "only in a limited number of circumstances." C¢mpbe// v.  yczwgho, 209 F.3d 280,
286  (3d Cir.  2000).  Petitioner must show,  among other things, "the facts underlying the claim
would be sufficient to establish by clear and convincing evidence that but for constitutional error,
no  reasonable  fact finder would have  found the  applicant guilty of the underlying offense."  28
U.S.C.  §  2254(e)(2)(B).  Petitioner  does  not make  such  a  showing because  his  petition is  time
barred.

3 Petitioner's request for additional DNA testing is denied as moot.
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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW JERSEY

JOSH POMPEY,

Petitioner,

V.

WARDEN BRUCE DAVIS,

Respondent.

Civil Action No. 23-00324 (BRM)

ORDER

MARTINOTTI, DISTRICT JUDGH

Before the Court is Petitioner Josh Pompey's ("Petitioner") petition for a writ of habeas

corpus  ("Petition")  pursuant  to  28  U.S.C.   §  2254.   (ECF  No.   1.)  Also  before  the  Cout  is

Respondents'  motion  to  dismiss  Petitioner's  Petition  as  time  barred.  (ECF  No.  7.)  The  Court

having considered the Petition, Respondents' motion to dismiss, Petitioner's response (ECF No.

10), Respondents' reply (ECF No.  12) and all subsequent filings; and this matter being considered

without oral  argument, Fed.  R.  Civ. P.  78(b);  L.  Civ.  R.  78.1(b);  for the reasons set forth in the

Court' s accompanying Opinion and for good cause appearing,

IT IS on this 15th day of November 2023,

ORDERED Respondents' motion to dismiss (ECF No. 7) is GRANTED; and it is further

ORDERED Petitioner's Petition (ECF No.1) is DENIED WITH PREJUDICE; and it is

fiuther

ORDERED a certificate of appealability shall not issue, see 28 U.S.C.  § 2253(c)(2); and

it is further
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ORDERED Respondents' supplemental motion to dismiss (ECF No.  14) is not a Motion,

but   a   response   to   the   Court's   Order   instructing   Respondents   to   provide   supplemental

documentation and has been treated as such; and it is finally

ORDERED  the  Clerk  shall  serve  this  Order  and the  accompanying  Opinion upon  all

counsel of record electronically and shall mark this matter CLOSED.

/s/ Brian R. Martinotti                     _
HON. BRIAN R. MARTINOTTI
UNITED STATES DISTRICT JUDGE
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STATE OF NEW JERSEY,
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Before Judges Alvarez and Sumners.
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Defendant Josh Pompey appeals from two Law Division orders denying

his petitions for post-conviction relief ¢CR).  We affirm.

A jury  found  defendant  guilty  of two  counts  of first-degree  murder,

N.J.S.A. 2C: 11 -3(a)(1 ), (2) (counts one and two); four counts of felony murder,

NJ.S,A.  2C:11-3(ax3) (counts three through six);  aggravated sexual  assault,

N.J.S.A. 2C:14-2(ax3) (count seven); and aggravated assault, N.J.S.A. 2C: 12-

I(bx5Xa)  (count  eight).    Defendant  was  first  charged  with  capital  murder,

resulting in a hung jury.

The next trial, a nonngapital prosecution, took place between November

5,1997, and March 9,1998, and defendant was convicted of all charges.  After

appropriate mengers,  defendant was sentenced to an aggregate two life terms

plus twentyrone and one-half years, with a seventy-year and nine-month parole

bar.  Sentence was imposed on April 3, 1998, and the judgment signed April 8,

1998.   On appeal, we affirmed.   State v. Pomoev, No.  A-5772-97 (App. Div.

May 17, 2004).  The Supreme Court denied certification on June 22, 2005.  S±a±±

v. Pomnev.184 N.J. 211 (2005).

Defendant's convictions arose from the murder of his former girlffiend

and her aunt.  He broke into the victims' home through a basement window and

waited there  for the  former girlfriend's  return  for several  hours.    Defendant

cL5,
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confronted  her  about  resuming  the  relationship;   she  became   fearful   and

attempted to appease him to no avail.  When her aunt came downstairs to inquire

about  the  commotion,  defendant,  who  had  attempted  to  engage  in  sexual

relations  with  his  former  girlfriend,  stabbed  them  both.    He  unsuccessfully

attempted to hotwire her car.

Defendant ran from the scene, hiding his clothing, including the gloves

won during the killing, along the way.  In his confession, he directed police to

the locations where the scattered clothing could be found.  Cuts were observed

on his left hand when he was processed at the jail, which defendant said were

injuries from a kitchen knife on the day of the murders.

DNA testing established that defendant could not be ruled out as a major

contributor,  and the  former girlfriend  a minor contributor,  to  blood  samples

taken from inside her car and from his black pants.  Additional items, found at

the locations defendant identified, were also tested.   The victim could not be

ruled out as the major contributor and defendant the minor contributor, to blood

found on his windbreaker and to blood stains found on a shirt in a dumpster.

Additionally, defendant could not be ruled out as a contributor to the blood on

the  mattress  and  the  victim's  brassiere.    Her  boyfriend  was  excluded  as  a

contributor to any samples.

3       P€+`a32-
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Defendant's pretrial Miranda] motion was denied.  Among the grounds he

raisedforsuppressionofhisstatementwashislimitedIQof80.Helaterclaimed

the  police  bullied  him,  struck  him,  and  kept  him  handcuffed  during  the

interview.

Defendant filed his first PCR petition in January 2006, claiming that his

experts  were  improperly  barred from  testifying  as  established  by  subsequent

caselaw and news articles; the prosecutor engaged in misconduct during opening

and closing statements; police tampered with evidence  and conspired against

him, as did the judges who presided over the case; the DNA evidence had been

tampered with and was unreliable; he was wrongfully precluded from pursuing

an investigation into the victim's boyfriend as a "bloody" fingerprint had been

found on the utensil drawer (during the trial, the State's fingerprint expert said

that although the boyfriend's fingerprint was found on the utensil drawer, it had

no blood on it, and was not in a bloody area); the jury charge was erroneous; his

confession was coerced and he should have been granted a Miranda rehearing

after it was revealed that he had a handcuff on one am when the stenographer

transcribed his  statement to police;  the physical evidence against him should

have been suppressed; the jury was prejudiced and engaged in misconduct; he

I   Miranda v. Arizona. 384 U.S. 436 (1966).
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was wrongfully precluded from trying on one of two knit gloves he allegedly

wore during the killing; he was wrongly denied discovery essential to his attack

on the credibility of the  investigating officers who testified  against him;  the

serology  log books were  doctored by  police  and prosecutors; the prosecutor

presented perjured testimony regarding photos taken of the victim's car; defense

witness testimony regarding his reaction to "leaming" of the victim's death was

wrongfully precluded; there was judicial bias against him; and appellate counsel

failed to  advise  him  of PCR  filing  deadlines  and was  otherwise  ineffective.

Defendant also requested an evidentiary hearing and additional DNA testing.

The judge who heard the petition on September 28, 2007, ruled that it was

time-barred, having been filed more than seven and one-half years after entry of

the judgment  of conviction.    He  considered  defendant's  claim  of excusable

neglect-based on appellate counsel's alleged failure to advise him of the time

limits for filing for PCR-unavailing, as counsel had no duty to do so and no

other exceptional circumstances existed.  The judge also found the majority of

defendant's claims to be barred under B!±|g 3 :22-4 and 3 :22-5 because either they

were raised on direct appeal, or could have been raised on direct appeal, and

recent  caselaw  and  post-trial  newspaper  articles  were  not  newly  discovered

evidence.  The judge observed:

5      Ptr.a-ar
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[T]he   only   change   between   the   defendant's
arguments  as  presented  today  and  those  presented
approximately ten years ago, is that the defendant has
added  myself and  a  three  H]udge  Appellate  [c]ourt
to]anel to the ever growing list of conspirators, which
already  includes  the  current  Assignment  Judge,  two
Superior     Court     ti]udges,     the     Bergen     County
Prosecutors  office  and  the  entire  Hackensack Police
Department.   Accordingly, those arguments raised by
the defendant which have already been adjudicated[,I
are barred by B±±!g 3 :22-5.

Despite  finding  no  prima  facie  case  had  been  established,  the  judge

granted defendant's request for additional DNA testing.   Defendant appealed,

but requested a stay of appeal pending the new DNA results.   On August  15,

2008, we dismissed defendant's appeal without prejudice, expressly authorizing

him to file a new appeal after the additional DNA testing was completed.

The parties spent two years litigating which items would be submitted for

additional DNA testing.   Ultimately, a judge  signed orders on November  19,

2009, and August 27, 2010, authorizing the testing, and in some cases the repeat

testing, of:   (1) the black pants; (2) the burgundy windbreaker; (3) the victim's

boyfriend's red gym bag (which had been found in the trunk of the victim's car)

and up to four items from the car; (4) a surgical glove; (5) the cut wires from the

victim's car; (6) "[v]aginal, oral and anal swabs designated as SP 81, 82 and 83";

(7)  the  left  and  right  hand  gloves  and  defendant's  sneakers  (at  the  State's

fck,?
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election); (8) the plastic bag found in the woods; (9) the victim's bra; and (10)

the brown belt.  After the additional testing was completed, the appeal was not

reinstated.

On September 9, 201 1, defendant filed a motion for a new trial based upon

news  articles  regarding  one  of the  officers  whose  work  was  crucial  to  the

investigation  and  who  testified  at  trial.    As  a  result  of these  news  articles,

defendant alleged, among other things, that the officer was in the mob, a liar,

and a contract killer for hire.   The motion was denied on February  1,  2012,

because the claims were speculative and conclusory.   That judge opined that if

the application was treated as a PCR petition, it was time-barred.

On March 13 , 2012, defendant filed a motion in our court under the initial

PCR  appeal  docket  number,  asking  that the  issues  be  consolidated  with  his

appeal of the denial  of a new trial and any  issues that might arise  from  the

ongoing  DNA  testing.    That  motion  was  denied  on  April  9,  2012,  because

defendant's initial appeal had been dismissed and was never reinstated.

The additional DNA testing was completed February  7,  2014.   Among

other things, it established again that defendant was the main contributor of one

of the blood stains on the black pants, and the main contributor to another blood

stain, with the victim a minor contributor.  The DNA testing also revealed that

foJ70
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both the aunt and the boyfriend were excluded, and that defendant was the main

contributor of the blood found on the cut wires in the victim's car.

No DNA was present on the left-hand glove.   As a result, on April  13,

2015, defendant filed another petition for PCR, supported by a DNA, serology,

and criminalistics  expert.   He  sought the vacation of his  convictions,  further

DNA testing, a new trial, or dismissal of the charges against him.   Defendant

claimed  not only that the judge had improperly excluded his experts at trial, but
\

he had improperly prevented him from exploring the criminality of the officers

involved, as well as the status of the victim's boyfriend.  In addition, defendant

argued the new DNA test results indicating that only DNA  belonging to the

victim was found on the right glove meant that he was entirely innocent and his

confession entirely false, while one of the principal officers in the investigation

was  "a  serial  mobster[,]"  "a  depraved monster[,]"  and  "[a]  dirty  cop[,]"  who

acted as a "mastermind" in framing defendant.

Defendant contended that the State's entire case rested upon him having

won the recovered gloves, and since DNA did not establish that he had, it meant

that an officer engaged in unlawful conduct, including planting evidence taken

from the crime scene.   He further contended that his innocence was supported

by the absence of semen in vaginal swabs from the victim.   Defendant's expert

8

fcx / /
P€+.a37          Aro6oor„



report stated that since defendant's DNA was not found on the right glove, that

meant he did not wear it, and since no DNA traces were found on the left glove,

or on the inside of the plastic bag in which he allegedly transported his clothing

to hiding places, or on the belt used to choke the victim,  more DNA testing

should be conducted.   The State opposed the application on the basis that the

test results were merely cumulative to the proofs presented at the two trials,

would  not  change  the jury's  verdict,  and  ignored  the  crucial  fact  that  only

defendant's blood was found on the cut wires in the victim's car.

Judge Margaret M. Foti heard oral argument, denying relief on August 29,

2017.  Now on appeal, defendant raises the following points:

POINT I

EVIDENTIARY     REARINGS     ARE     REQUIRED
BASED     ON     APPELLANT'S     PRIMA     FACIE
SHOWING    THAT    FACTS    SUPPORTING    HIS
PETITION     FOR     POST-CONVICTION     RELIEF
WARRANT FURTHER DEVELOPRENT AND TIIE
RERITORIOUS DEFENSES ASSERTED INVOLVE
FACTS   AND  EXPERT   OPINIONS   WIIICH  ARE
GENERALLY   OUTSIDE   OF   TIRE   TRIAL   AND
APPELLATE RECORD.

POINT 11

TIIE PCR COURT FAILED T0 COMPREHEND THE
SIGNIFICANCE   OF   NEWLY   AVAILABLE   STR
DNA     TEST     RESULTS     AND     ABUSED     ITS
DI S CRETI ON        IN        F AIL ING        TO       HOLD

9
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EV ID ENTIARY        HEARING S ,        PREC LUDING
SCIENTIFIC   EVIDENCE,   AND   REFUSING   TO
ORDER ADDITIONAL DNA TESTING.

POINT Ill

THE  PCR  COURT  ABUSED  ITS  DISCRETION  IN
DENYING     DISCOVERY     AND     A     PLENARY
HEARING TO FURTHER DEVELOP EVIDENCE OF
THIRD-PARTY GUILT.

POINT IV

THE  PCR COURT ABUSED  ITS  DISCRETION  IN
FAILING  TO  ORDER  ADDITIONAL  SCIENTIFIC
TESTING.

POINT V

THE     TRIAL     COURT     WOULD    NOT    HAVE
PRECLUDED      APPELLANT'S      EXPERT      AND
SCIENTIFIC   EVIDENCE   HAD   TIE   STR   DNA
EVIDENCE BEEN AVAILABLE AT THE TIRE.

Porn VI

PROSECUTORIAL  MISCONDUCT  IN  THE  FORM
OF  BRADY  VIOLATIONS,  FALSE  TESTIMONY
THAT REMAINS UNCORRECTED TO THIS DAY,
AND       INTENTloNAL       TArmE RING       AND
DESTRUCTION   OF   EXCULPATORY  PHYSICAL
EVIDENCE   DENIED   APPELLANT'S   RIGHT   TO
DUE PROCESS AND A FAIR TRIAL.

POINT VII

SUPPRESSION  0F  TIH  ALLEGED  CONFESSION
IS   REQUIRED  DUE  T0  VIOLATIONS   OF   THE

10
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FOURTH,   FIFTH,   SIXTH,   AND   FOURTEENTH
ARENDRENTS.

POINT VIII

Tlm PRocEDURAL BAR DOEs NOT PRECLUDE
APPELLANT'S PCR CLAIMS.

POINT IX

APPELLANT    ASSERTS    A    FREE    STANDING
ACTUAL INNOCENCE CLAIM 0N PCR.

I.

We  address  defendant's  arguments  by  combining the  issues  he  raises.

Eke 3:22-12(axIXA) provides that a first petition for PCR must be filed no

more  than  five  years  after  conviction  unless  a  defendant  can  demonstrate

excusable neglect and the reasonable probability that, if his factual assertions

were true, enforcement of the time bar would result in a fundanental injustice.

The rule further provides that a defendant may file a first PCR petition within

one year of the recognition of a new constitutional right or of a factual predicate

for  relief  that  could  not  have  been  discovered  earlier  through  reasonable

diligence.  8± 3:22-12(ax"B).  The trial court should relax the time bar only in

exceptional circumstances and when the error complained of "played a role in

the determination of guilt."   State v. Mitchell,126 N.J. 565, 580 (1992); a§gg±d
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State  v.  Nash,  212  N.J.  518,  547  (2013);  State  v.  Afanador.  151  N.J.  41,  52

(1997).

Defendant's asserted reason for the late filing, that appellate counsel failed

to advise him of his right to seek PCR and of the applicable filing de adline, lacks

merit.    It  is  well-established  that  ignorance  of the  law  does  not  equate  to

excusable neglect.    State v.  Murrav.  315  NJ.  Super.  535,  539-40  (App.  Div.

1998); g§£g!:a State v. Cummings. 321 N.J. Super.154,166-67 (App. Div.1999)

(difficulty reading and writing and defendant's ignorance of law did not excuse

late filing).

In addition to defendant's failure to establish excusable neglect, many of

the points raised in his petition are barred because, pursuant to B±±±g 3 :22-5, they

were previously addressed in prior appellate and trial court decisions, or could

have been resolved on the direct appeal.  These include:    (1) the allegation the

prosecutor engaged in misconduct during opening and closing statements; (2)

that  defendant  was  improperly  precluded  from  presenting  evidence  that  the

victim's boyfriend was the actual perpetrator based in part on the presence of the

victim's boyfriend's "bloody" fingerprint on the utensil drawer; (3) error in the

jury charge; (4) that defendant's confession was coerced and he should have been

granted a rehearing after it was "revealed" that he was handcuffed while in police

12
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custody; (5) the physical evidence should have been suppressed; (6) the jury was

prejudiced and engaged in misconduct; (7) the serology books were doctored by

police  and  the  prosecutor;  (8)  the  prosecutor  presented  periured  testimony

regarding photos taken of the victim's car; (9) other defense witness testimony

was wrongfully precluded; (10) the DNA evidence was unreliable; and ( 11) the

judges who presided over his prosecution were biased against him.

Defendant attempts to gain consideration of these issues a second, third,

or  fouith time,  in part by  anguing that appellate counsel  was  ineffective  for

failing to raise them.  In order to establish that, pursuant to the familiar standard,

defendant would have to show not only the particular manner in which counsel's

perfomance  was  deficient,  but  also  the  manner  in  which  the  deficiency

prejudiced his right to a fair trial.  Strickland v. Washincton, 466 U.S. 668, 687,

694 (1984); State v. DiFrisco.137 N.J. 434, 457 (1994);  State v._F_I_itz,105 N.J.

42, 58 ( 1987).  A defendant must not make bald assertions, but must allege facts

sufficient to demonstrate that his or her counsel's performance was substandard.

State_ v. _PQ_rt_ej, 216 N.J. 343, 355 (2013); Cunmings, 321 N.J.  Super. at 170.

Defendant has entirely failed to do more than make bald assertions and

engage in broad-ranging speculation.   This simply is not enough to satisfy his

13

f,cL/6
Aro600.17

P€+.q4Z



prima facie burden.  ±Q±gL 216 N.J. at 355; Cummings. 321 NJ. Super. at 170.

Many of the claims are simply factually inaccurate.

There has never been any proof, for example, that the victim's boyffiend

left a bloody fingerprint on a utensil drawer.   In fact, to the contrary, the only

evidence in the record regarding his fingerprint on the drawer was proffered by

the initial fingerprint expert, who testified it was taken from an area on which

no blood was found, and the print itself hed no blood.

Defendant may be unhappy with the outcome of the M_ir_a±irdga motion.  But

years of litigation have still not made his confession one that should have been

suppressed.

Defendant  is  not  entitled  to  an  evidentiary  hearing  as  he  has  not

established  "a reasonable  likelihoed that his  or her claim,  viewing the  facts

alleged in the light most favorable to the defendant, [would] ultimately succeed

on the merits."   8± 3:22-10(b); £Q±gE,  216 N.J.  at 355;  State v. Preciose.  129

N.J. 451, 462-64 ( 1992).  Thus, this attack upon the judge's dismissal of his 2006

PCR petitionrissentially a belated appeal-lacks merit.  8± 2: 1 I-3(ex2).

11.

With regard to the 2015 PCR petition, Judge Foti correctly concluded that

defendant had not established all of the eight conditions required for additional
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DNA testing under N.J.S.A.  2A:84A-32a(a).   Again, by seeking to test more

items, defendant is in actuality engaging in a belated appeal of the 2007 decision.

Furthermore,  as  Judge  Foti  pointed  out,  the jury  convicted  defendant

despite his argument at trial that the absence of DNA on the left glove mandated

acquittal.   Additional DNA testing would serve no purpose.   The finding, for

example, that no trace of defendant's DNA was found on the inside of the right

glove is consistent with his stat-ement to police that the victim pulled it off during

the struggle.  The jury heard that testimony before convicting defendant.

Defendant's  claims  regarding  police  and  prosecutorial  misconduct  are

nothing more than baseless allegations.  No new trial should have been granted

based on purely speculative assertions.

N.J.S.A. 84:32a(d)(5) provides in part that a trial court must deny a motion

for DNA testing unless

the   requested   DNA   testing   result   would   raise   a
reasonable probability that if the results were favorable
to the defendant, a motion for a new trial based upon
newly  discovered  evidence  would  be  granted.    The
court  in  its  discretion  may   consider  any  evidence
whether or not it was introduced at trial.

Under subsection (5), a defendant need not prove that the DNA results

will be favorable; rather, he or she need only establish a reasonable probability

that if the DNA results are favorable to him or her, a new trial would be granted.
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State v. Peterson. 364 N.J. Super. 387, 396-97 (App. Div. 2003).   A defendant

is entitled to a new trial where "the State's proofs are weak, when the record

supports  at  least reasonable  doubt  of guilt,  and when there  exists  a way  to

establish guilt or innocence once and for all."   St_ate v. Reld_ap, 373 N.J. Super.

396, 402 (App. Div. 2004) (quoting S!a!§_v. Thomas, 245 N.J. Super. 428, 436

(App. Div.  1991)).

Defendant claims the new DNA test results prove his innocenceut claim

that does not require much discussion.   8= 2: 11-3(ex2).   The new DNA results

were inconsequential.  Their lack of significance is highlighted by the findings

regarding the cut wires and black pants-which corroborated, not refuted, his

confession.  Thus, his motion for more DNA testing was properly denied.

Ill.

Defendant does not show excusable neglect or any fundamental unfairness

that  would  impact  application  of the  rules  that  bar  further  consideration.

Appellate counsel was not ineffective because the issues defendant contends he

mishandled  had  no  merit  from  inception.    The  deficiencies  defendant  now

alleges fall to meet either the performance or prejudice prongs of Strickland,
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Affirmed.
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SUPERIOR COURT OF NEW JERSEY
APPELLATE DIVISION

•oSEPH H. ORI.^r`iDo
CLERK

JOIN K. GFLouD~cusfur
MARIE C. IIANLEY

-FcoursEL

TO:

TITLE:
DOCKETNO.:
OPINION FILED:

RICHARD J. HUGHES JUSTICE
COMPLEX

P.0. BOX 006
TRENTON, mew JERSEY  086250006

{cO) 815I-29sO

DATE:    June 03, 2021

ALL COUNSEL OF RECORD

STATE 0F NEW JERSEY V. JOSH POMPEY
A-0600-17
05/18/2021

Dear Counsel:

The opinion filed in the above matter was found to need typographical,
grammatical or substantive change(s).   As  a consequence, at the direction of
the cout, please substitute the enclosed copy of the opinion.   If you have any
questions, please contact the Clerk's Office at 609-815-2950.

Page  4,  line  12,  the  State's  DNA  expert  should  be  the  State's
fingexprint expert

Page  14,  line  6,  the  initial  DNA  expert  should  be  the  initial
fingexprint expert

JOSEPH H. ORLANDO
CLERE

Enclosure(s)

cc:  WestGroup
LexisINexis
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ifeLLnt#  tis   RE±9±zt

*flE#i€£rm±rit   rsQ. :    #S-I£-#£SSE"r

#riminHl  aet±fin

±P=RIE¥
•xp'--7+~ie7MiH*|~~Om-tl~~i~*wh~+JL*-~J-rtyrrR*ul--{

aaigisemrst   Fmes¢±ffil£Sars   ¥aEffigGE   if.   Saat*±al±   iREd  J:rsnm  #+   S¢a±i¥if    fgiv#
thg  #tatff  tit  #fisev  JSrstb¥

#fi¢  V.   thtirfer+   E:£q„   £®£  defenrfuant  *enie  ¥slm#ee¥

#as##;  ¥ur}¥  1?,   ifelY

ae#i#aa#:  Augtr££  E9r   ZSii

Ft,tit   P*J+dr+

fr m#seifees±rm and asrfum& "sers
"¢  tlELft€#  ecaes  be£¢€£  tile  ceLir€  ky  *ra#  S£  [hae¥  defewiafitt#

thief  iitppl±€atlfin  #tir  pm*tcoae;Ftvictican  esii©f   !REH} i
tli*    Den:!*:!!maRa*aig    4f     lsest     a   #e!ngEN    fie+ifit¥   g#REd    fun±r    ret:&&rned

iridi€:-I::meet   itt*mhiBr   SfiJwl2ct01594-I   chS*gtr±g   thS   t}ef!iarsda!±t   with   ¥iifo

lma±±riis  c*¥  *n#tring  gs:  g!i±£=:p*asftarfe  rmirder  eenfz`&r}F  t#  #2£=£rfu  3#±11+

3£i}   and    {£},.   j{S#r   €#un±,a   ¢f   ±el¢n¥  fflurtisr   #®ntrflry tS  ".J,#tfi.
3€€¥iJt-SaE{3¥ ;    thmar   cG#ri€   tag   ag¥#aTa£®d   Sfi#ual   fissa#£t   e!±m€FHr¥   €er

E±£±.a.*Lfi  fff: 1Suta& {3} f  afid  rag  ¢a±±nt  Sf  aggg&¥ated  assault  esnt#&#¥
t``   .N- *#.8,# 2#§ izquffa{S}  £3i .

Fire  #SgENifefit'#  ini£Erai  trial,   rfuring  wiiich  faf!+es  S*#tQ  ##ngh£
*.h&  d®ath  piBn&it¥,   #ey8ulted  ift  A  m±&f&riai  ckie  €S  a  ti®frdhackei#  *ur¥€

Ft*i±cea*£gtE  SisS  dr#trial,   khe  §±ftt€  apg&in  #faxpwh¥  £S  £¥¥  dsfffiirda#ts  ou

t.he  Sfifi±g€S*   but  did  r¥Gt   Seek  ±h€  d&afeft  pe#afty.   Fife;  #€tfi&i  traf

g¢hrad#iiB&  fas#cgg  €ti&  Haezifi¥abiS  #ilii`a:n  €*   #aeteae¥   rf+g~€.   @n  ife#cah

1

bg ±51* P€T.clHq



Sf   i$9#*   f®1iaur±n#  tfas  rStriSit   *h©  r±eE`itian€r  w&es  got±nfl  qu±i¥y  ¥fi

a±.1    ¥as#t#   #ff   khe   ifidi#tREfi±*    can   fip£±i    £*    iSsg±    #fes#€   #"fa&fi

S"ntSr£&£d  £#®  de£RErfertt   tS  #rS  aggrg±¥ia*ffi  big_i#HS  as  t#ti  life   S@TafifeHEe&

pl¥#   ai   ky   pej**S,    #itfe   a   ¥    ¥fSar   astck   S   meerEtfr   period   S€   gag#i#
ifi#ii€i#iii&¥.   Sm  *hay  1'f +   £S¢4  ttta  A;gig!!€±iia±#  ai¥if ien  8±±i#ragd  tfrts
defgltflfifitFa   #Sflay£¥tiSff.   ¥be   seer  Jgrs€F  Sup#amfa   GE!tfr*   iferL±a:d   the

#BfEH#an€'g   P££it<iS#   ±Sr   gca*tifi€*t±fl#   t*n   #rm€   gg,   £fi#5`   *®uri#iB±

g£±ed  di   p#R   Sn   tfr€   d®##rfu#rrfe's   behai#   *tii#h   #ifese   delt±#ri   far   &uifeS

#si®hesft     *#    gispti!:»n±!#er     #Gt      £$87     ff€£®¥     c$7ititiff±iF!S     t¥S     dE¥g     S£

p##f:fitrding#*   trudge  RI®ee#an  did,   fo"£iF€r,   gra{`t  de#fifidanE£' S  #ffqit£#£
##£  peStr-##n¥i€ti®ft  REA  t€#£ino.

£rt   Ha¥#ffi±:ee:!#    3aSsf     ths   Hor*tl*ablS    iiax}r¥   €.    `€arrfi?ii,     ¥,L¥+Ci¥.

fi¥gkrtl  `k\®St`iHffiray   #r"!!  *#g€pfi  R.   PS£Srs##fa*   ±h#  B±r##*S¥  #f  *dr¥  eerfe#

#tsr#fiy   §tS#S   ENfi   £±;ataer#Bt®ry   aLnd   haa¥ti   the   argrs"ntB   t9¥   ctl#ttsfi,

Fesll€!pa±±±ng  Jgfa&  h&&rifig*   ¥iiztigS  Ca¥sen   ifer!&iBri¥at  art   ferri©¥   pu##Hdifg#   ¥es

W.J.S*#.   £fa§gSfiqu3aa  ailcwlng  fhf  paatitLenSr  £®  t®stt   G®r**ain  items
='     '    I::   ''    I   ,L',_I_-_    -_

Sit  @¥faedz§n€rm,   fthi¥h  wer\€  ugeri  at  b£S  €¥i#±,   ¥S#  ENfi*   FS&£tl#ing  J#d¥#

£arrgivi*'s    S#d@r*    tttca    alsrsrktiatt*    fiigd    a    SG€Srtal    ngR   dr&£®r*    ther

H#i!!iEi::+rtifeie   Lfiian&    Biiia*#ii&"EileB£„     P.J.£r+     £H    a    #Eit&gife    ffffiniffrii

fill:as    as    *{ffih"gr    i.     £#i£,    rfudgs    Defityif a"#±l#fai    tl¥n±®#    *h®
ctti£6rttiantt#   pELit±tin   rm    €n®   grS#nd&   ¥faat    rion€   raf   ?"frrfe   di¥idef*ee

#ffsesff#*ifefi  fry  *it#  ifegSfil#mt   i#  &h#  See#nd  REfir   #fii#h  i##iudefl  ###S
fi#++&#±Sa  at*©ut   aii¢€!ed  mist:S#dasGk  S¥  ftftti±  pfai {Aes  ®8fiee#as  ±n¥#irystl

±fi     *tres     ifi¥#ngg±g#tistft     ®f     fdrS     ds#i=tldar!t,      ##r#antsed      *ur*h€p

tivide#tig#¥  hE*r±flgs+   £r}  atid±t±tm,   Judfft±  Bthvi]aMS±+lchf  held  that

#fa#   tltswl¥   ti£Ec:ev*#ed   &¥±dersae   FfSff&seff   b¥   ±frffi   ifefRE¥gS   rifal  T*Si

wa#rar*t   a  ttee#  €ri&i.

b#tllieitiftng   #titiges   ifeh¥iia-gil£ha±J&   dgniml   fif   h±H   RE#nnd   ffffi+

=hts  &frfend®Itt   *SS®i¥tid  the  RNA  r€fiult#  oat  tltrs  itiesmg  t2¥d®#±d  tS  tie

fi#£t®iti  L*rF+flS#  Judge  I:##¥®ilf a  Hfa¥enfre:#  ¥fl8S  *£tlifeE*   ck£+±#r  cSun££1` &

¥S¥iftf   fir   €riS   #ffitiral*ffi,    t*fi   ±a&t   &*i&t   tfag   fds#ul±#   #"*ial   eHS#`€r#*fi

*h€  deftsrrdfrthF4  and  aiar±ngfat  *F*ffi  #£#**ue±#£  &S#±#tt:.#tse*  tr£  £hE  S£#ifff  ffif
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*h©   rmtrirfe  ife#en#£s*   **  hi#   astA  BaEgart   ifeJ:a  ¥di¥*er   £S  Ez:xpa&rs   aE

neperi   E"±   *=fiai=i£¥  art   ±=±E€±   def*ridran±+a   SanEi£+   jifteF   giv+g   #aq±*#at

###   =&±!m.:i!¥at,    a::eerm:EaFi    *Sr   deifettirfearfe   #ii¥ti   #   fteE£¥rfeH   tLG   #stapsl    #hft

REfa.##  us   t}:ifa   Ptai±:±iie   n€±±srm!±g#   ±®  p¥ipiriaca   ar±ff±iTa.ry   sEr¥ids&   *S¥

dast¥redsr!*,   #pe€i±ingli¥+   te  €±:ir±a  t.n£±  def#ndsn¥fq  ENfi  €#asri +   The
mffiti€58%    falH!E±S    hffa]!rd    ife]g    tfre              rrfei8   §t*BraB   S+     as#te±     #+#.#r.    fi¥ffl

Fife.runny   #it    Z&iS+    Ifli   a   *f±frfe]aE   aeg£&io±t  ±i+esed   I#r±   ±*a¥   i*f   £Sifff

thng£  SfaffBiS rir&rikji!#ri  the de:£endamt` ti  mcit±en  and  ¢#der€d  the Sffi€S

fi#   tht±   fufaas#   ifefgrtaS#   try   ip]!=giir£E€!r   rfe¥aitidasf   ti!ith  ±h-#   nseesBaf¥

*undg   &S  gt#ve   aeEn  fa#gr±i!:bt>  H&rs  fa¥1Q#  aeir±iEtf   ae#d  Pre¥ff rrs   ¥   #iPepcrfe

&g    faF    the    reanl*ti    #*   the   pt:+±i*-#i±nrxpii=t*€m    en{a    fas*in#,    fro¥lQt

¥gndcand  A  I:rng":i::  ¢n  ffire!±  ",   so[i,   kife  €=ca¥±ba;g±*#  #f  rfei€fa  *tiii  fa®

riiit- beigiv+
Tire     ¢:±rs±er!€ia#*     ir±¢#     a*fro     thigiv     tiowrt     t#      {1¥      +acaat®     thisL

gSn¥ict:;*¢:±rif i   aar±dftrr   i±t   g]±a€!#  ¥tl¥*fa*.r  pfis£,-¢n**Si:£±i\#f±  EN&  tastiris

ftstd  acsri±+i€aa:iai  i::€rg¥aing}  if  givee3ff#aryf   &nd#Sr   €¥i   REfrnt  hip  rrm**as

##£  ti  n#RI  tfiei  £±]::  £n  tits  at`tgrmfi€iifs  d±rmi#S  titca  #hairffca#  aqait±st

hin  ¥irfu  p#z&*ut&¥fa+

££,i, frife ct tth Gee±
a€*ced   iLxppe>]rs   tt*iit   h¥i+a££€   &rs!*   esthiis*tg   *t*basit*¢d   bjr   €!:se±±n¥ei    ±m

tis*ff  ltt:Eit&®f,   final   i:he   fest±tnasrir  ndri`it=&¢  &t   fha   d¢#end€arit{ fi  triad+

=thpeE  ca'±*¢*  fi±s¢e\#n#  the  ±#ii®¢rd#g  faft#;

*+ £®en- e* the thede#
ttfl   ifeptQrfu:>gr  £*   }9B9f   the  bedi€#  flf  AutirSy  R#hins®n  and  her

€urlt     **ad$1ifi€     tti*£k®1l     *€as     fli##®ve¥ed     ifi     #s.      fi©fa±n*Sfi+ai
ifes=#*#£±agk   a]!;:!artanerm€.    The   maeicatl    ez*a#in€¥   de&ffirm£&ed   tti&t    ¥faS

#wl4t±g€   ##   d€&th   fa¥   bet fr   iFi¢'timeS   wag   "1*ipis   BtEB   w#Httttet    trhsr*

Athriaep   Rchifisen'£   faciict¥   #SS   d£S#ongr@d   in   h®r   te`edrS",    fi*S   tract

tREflriHg  tilt±y  &  ffas±#  S£'  SeekS  ¥i±ir  a  bei±  tifiat  Hroutiti  ke€#  ds€*k  aHri

hark  38  #t&ke  #E±tantig  tff  her  hfiad  aftd  n®Sk*  ¥he  fa#t+  thak  H5.   #chin&Gfi

#a#  dist=##€#siB ttifaittant  any  #i#titin$  led dftSg±&¥&Ss  t¢  ifeiieirs  that
fhSr`e  haife  *iieslErt   a   #ffixt*al   aastgfttilt  ##i«r  ta  h€#  asrder+   Similar¥¥,
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±±s+    a±±*e±±sii**   a=±€±£:±#   ±d!as   ife±#reiang#±*6ti    i#    frriE±   ii.¥ir±s   ±`fi€rm   Haeti   tsaE   aE

rsiir+gi#   s±£±fa   ##Hrts   ±*€:£±aw   faS*   i€¥t   fay&   #ftfi   i2   #afr  ir¢`i±Hd&   t#   faffi*

#!±eti*+    S¢!gfiis:=a±i   ¢ate9:!a!±im±¥¥   j&±S¢   ti±fi£¢¥se#!Bti   rzs*msaesig!   ¥ae±ugi#n#   ta

has:ti   ¥±*i#±z5£    T#ee±£   giv±€:'E+   tRErife   eeneefdrfaas€   witis   te'aeiifig   ¥trm#k   dr¥

*ted fi#L*,
msateefiiira§ks&    frffla   €tt£   £rmma;#   #oun€F   #+*#affi*fa.ar+ S   S£¥i*ca   arid

#&fii€flfiis±ack       ifel±£is       Bapan:`trttffnt        conritfet:ed        khe       Sr±!givca       S¢eni±

iH*ea!EE!:i±zait:;£*:*ari.   ¥trE±   de±:ec:i:iiira5s   ±¢±*:ee#   ±faftfi   a   #ca£#   iaaa±n9   £#tou   tria

baes¢±zus£!sjE±t   £*   the    kifc±ran   fa±sti   faraffinE   shflfitr££gfif    #t¥d   ei}fftr   #!utis®d   a

i;ha®&mBue!!n£   #±r!tlenf   ¥hak   xppe&**ti   ±#  feia             ifel#   #pened+   9te#oughatat

±faae    £±iit€iariB    I::!rb±ms    se:ae=±±*-j    ffiBt,eef ises±    cab±3atlrEex   #iaeti¥`   hanti   pr±r*ts

that  ¢id  nat  h&Sffi  &ri¥  £ingerpriH#g  l&ati±stg  ±fien  te  a¢fi$1i±de  that
¥tr*  *t:ispe#*  RE*€  gi¢¥r&;E  at   *has  g&ne  ff±  ±tife  mtre    ¥B*   ¥n  add±£±en*

ri&t#+#Lt:iilre#\   €£it:r*nd   a         Qed¥   kfiifca   in   ifej    Rabir±#ta¢t*S   Heeedraen,    "e

I:Ia±d±F*:!F±affiR±  traff   in   a   #tat€   ¢¥   i*ise*raar   desasnatra#ifi#   tita¥   thariR   had

rfetgen  ffi  !st#`tasgi*+   fig  ultR  the  falmed]f  harfe*imta*   de*®#t±ires  £*uH5

no  *ift           intg  or+  thE  b[aedy  kn±#sE;

ftaL    deSae#.ttiices    ts¢archfd   HS*     #cibir!gamif a    ip¢!ifeiuliB,     iirfei¢h    a¢aa

parked  fro hife*  tlri#giv&¥t  they riies¢enr`ered  tharf  siGmcatsed§f  had  atitqup!€ed
tH  h£±*ftysw:£r#  it+   Ifi  ffdiition.   i.hE  iTsteri®r  pS  tttS  ut,##±m'S  vets±c:l&

aefttesi#]Rd tl  ±esng¢i  aae=3fit  cii€  hloied*  utieh  led  de*eefiiveaE  £®  beli¥ine=

that   thee   Stt#pfct   may  have  ba8z*   in±±&#esd   try  th©   tmiife   used  dLz££rig

±tr±*  i£:+esrmiaEsieri  Sf  t,he  rmarctar5.  3dsa#h  like  the  fns±tie  ti#  tbffi:  Pit:tim* 8

nouaf   ediateckives   Saend  trl¢ed±r   nar*!d  pesti¥ts  ar±   tnef   iaehfciE  t*t=t   rLS

ginagr*xpr±estss+   nt±¢   as   S=hca   H!ial     ¥   ±ta*urS   t±*  thes   faaed   ±nggrressiijDas.

iifefe¢t:ices  t;!eiiewmti  that  tf}€#  sa!ee  perserL  tifha  1®ft  ttiffi  telaed3r  harSd

priTits   iasiaca   tfiQ   tpi¢tin+a  *pa`rtmrm:tt   at+engr*aga  ta  tiak-vi#fi  the
iriiRE&soJ#  ¥cath±cle:   *ife  fle¥  thpra  saeezse  gf  ttis  rm±#drErs.

8. tHm*#¢*E*€*¢n  o*  8Bse*e*a
&±€¥r  #i±l±ng  a!±*  taro  ±ni£±al  *figp#¢±:gEf   dr±ffi±#iina#  #fast:t  ta  ths

ife£§rt¢tcaErEt'#    RE&iriefl#e    aL€    #±?    ¢entfa[.i    #:iFer!u#    im    i&aeeken@afk    ti!

in£H!**i€w    tr,im    firs    5fiFpteen§frfgE    €.     1959.     Then    tbe¥    a=f±¥giv+     tits
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desgffir!±Z&Ht* #  farertfe#r   ffd¥ia*tSti  ffire  ifetBat±S£3   tfaa±   frS  Has  ife¥t  h€*

Th#  riat#esgi#Ses   fats#ri  #S{ttm#t:s#  iferr#   lS#3.rmsg,    a  r±rSrfe#SisRE±  BB*ca¥f

#±t;fr  *;rfe  ±ha  dsfaRdan*   £¥ai"ed.   H#*   #£1ffiff#  t#id  tiB£##t£#€s  di#=

nff  hadHtt  giaen  fht!  de±£Hdartt  &n  a  ffi"  drya,  t}t±t  ##S  afal#  k©  prQ¥id*

tticaa5   #£#h   a  #ti#n&   nurfer   H#fr£±   feffi   3®tiid   has   rffiEri#tl.   L¥¥¥¥r   tha&t

fi¥SnirLg,   det®c££¥#g  rSttii::i#®di  tS  the rie*rltdsH±t* £  rS#fr#sftgg  tS  fpfiffk
"lkh   hi&  RE*h€#*   ¥irf   alife±tir:±£¥ti#   a##ed   thfa   de£Sr!tiffHEf f   mtitfa®#   tS

fa#¥g   h£"  ##ifet&fa~£   Ehqs  ]per££¢e  vaex#ti  ha  *r¥ingfi  it#m®.

¥ir€  Ite¥¥  dS¥+   Sgpt±grn!iit±ex  7#   isES*   bet&f=€`ive  tt£¢haBi  ifefdega  #£

#feg   ffa#kng*#B#**   *±®1&es   rsi!xpfineamaE#i   drselHmtl   ffaes   ti##®r+d#r!t   #fal±±ng

ai®ttg  t#ain  tr&#k§  ifi  tengiine±ed,   ngteetiv€  ife#rfuH&,   aphff  #ag  #fL£"de¥`¥

©*  tits  &±fl]I#,   tu#Iti*d  fai#   ¥ehi#*#  arSifffi#  firi#  ffi&de  ##g  £Sn*fl€t  ¥itzt

thfi  tifffefitiifent +  £}#frfi  S£Sin3  n#S€*tiv#  asrd*gfi,   ttis  #fi¥€nifent  tttgrrefi

gS¥}   #aiki;gg}    a*&¥    ifi    fafes    Spprsit€   edir*€hirin    aFSd   #pentfig±frl¥    #tin

fhr#ngit  g#*¢:*£!r  ±n  aft  app&rer*  ditfxpfi  t#  e¥fid®  p#±±#fi.   girent"i£#f
ke¥eeti##    iferd&#fl    €#±+Lfd    n&S    tta¥woud    ##1it:a     ###    t"##i}p    Bn¢

a?prtinGrmas#    €#zp    dSffS#ife#t.     ife&i€    plfictHff    faites    dsfEflddi#*    asfede¥

a!rrffi&t.      ife¥€¢9iry®    Htis`daga     desG:rv#ck     cu##     an     the     tifif®ndar`t'#

kirmcklS*  aHti  p&ife§f   which  appanffg*  £®  be  kr¥ifg  #erunife.

#* IRE-€, *#titHermti
ae.+g*   ¥hfa   defrand*rit   wag   t#ffr`§#®gt®d   k#   pafisife   faSfidqua#ts#a#

d€*ifei¥as   pra¥ida!d   feim   *££h a   ELlffnda ri+#h£#     fthrm    *}Sic=hi    ghca

de#&HtianL`   Signed,   ,indi#fiting   that   he   und€##toed  and  eygriunta#ii¥
#di±tF:ed  ife±#   r±fif±&£~   Ica±£\±all¥,   ¥±sti  de€##da#£  iasiri&&ir¥®&  tfrRE*  hs  had

n#+tlfa±ng  tS  tio  w±fah   ths  mnrders  art#  #tatSd  fhat   ha  itad  Bean  hoescar
all   da¥  tiS  as#fr€!aEm±`:±#r   S,    ±$8S.   fien*iB!##S,   a±`tSr   *HFtha¥  qu#B¥icainH,

€faS  de±ceflae¥rfe   9avfr   a  deta[iliEBiB  S#i**enEm   *eetiEts#tlng'  Ehee  m*±#d¢F#  ®f

fiudrca¥   RftHf ns€*a!t   arid   REd€Iir*tR   #it€hi¥ii    aFial   €ha   disnic}&ai    #f    #S¥

*¥£deriGti ,

I  t*:#  s::cttnfffl&  rmfriL#irss  that  the  ife*e#tiPr#±'ff  €#kfre  3tffitessom#iH  "#  es®xH*ti a"8fSr
±ifefiSEfed,

§
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gpee££icall¥,    the   tis¥#Ittiafit   arfu±¥fatsti   *fi&±   be   weRE   t#   £h€
#i£`kiffi'#  kerm!g  Sfi  Sg¥*€rfer  s±   i§$gf   thee  thafa  fa@  ##£S  feis  astfafir* #

Sicaess   t]&gas!ge   hg   did   ltQt   a3s#tt   tS   fft&iFes   EIt¥   ginggrFg*r!ts*    'rs©
tl£±ckH#@mt   St3tgd   fha*    fas   i=r£Sed   apGfi   #   bea8gmEn&   tFintiev   tS   gain

acff#j*se  *a  as±E  ¥i££i]ai±J#  fiarmlB  £S  fffift  t}Hfiii  fihg  g#t  #rme  as  ft®  ###id

talk  itSr  irigfi  rfikir{ELing  *kSi*  pest   £&i&t±ensh±p+   At   a#annd   1$38

F,ife*   fa±g  e#"S£¥£f#ignd,   tits,   Erfeir5#pmr  ptiifffied  ±ffiiLS  #fie  ife£¥*#fi#  ¥n#

€nE##Sti   itg!#   firg*   £Ies{`   ap&rtimBnt*   8ha   isft   tr*ca   ap&rtasnt,    frut

ret`Hgfied  a¥fiifi  &#Si&:nd   #: 3fe  gr+se„   arsri  a€   *h*¥   tiaeee  di#ggiv¥seri  tih€

d§€#Itfiant   in  her  &Hartca#rit,
¥h@  ifef€ii±dattf  i=Sict  ifet€ifefi¥faE  th#±  Riff +   Hfibia#S#  €r*Sri  ts  #€t

him   tS    lffiaifi±f    bfit    fiS    pt£SHed   ifeF    €o#aE#    fttir   rfer".    after
S##hafigir*#  "rdff  wifi±i[  ##+   nlBto±"#"t,   *ir®  dS£#ntiENS   estattid  th®*   kg

be#EH  £S  ¥hiSka  ht%#  an*  ng€*kffd  fig¥  t#  ha¥#  as#fiai   ±fi&tsreni*#SS+  j#*Sr

r€jeet*nfi  hlg   adir&n€€g,   th8   ###¢r*ifeH*   €iiHhaed   th&±   ifet   fiohi#*rm
eirEN±t£&1*¥    g#t    cafict¥&#¥tsra    fires    *S    "*E    th#Srgt3affiveee###    arid    h€

pr+ScffledSd  €fa  have   {n±srGours©  tl±th  hEF+   Ehti   d&¥®ntlanf   ti*La±mad  he
begaeun]ce±    affl#xp    HR#It    Hf    en*1#    riSt    per£#rm    rs€ei"1i¥    thro    tfi    #`g.

R®kins¢nf g    re#*s*#n#t±.    H€   *hGca   began   ts   esfaaks   tsgLh   ag#£n   ftrttl   fi

¥#g:nggl€  ftft8as€d.   ELrfg±g  tits   ftrae"igr,   ttsfi  ds¥ftitth#±   S±a±ed   fhat

#S+   Rthing#fi  pu±1ed  fhce  #1¢¥ca  #f±  &*  itig   right  fe&#ti*   ±xp¢£tSnti¥.
thE!   degBasds#t    t#id   a±¢£ii::±€!!S#    kkat   Its   w¥HHpetl   fi   Bslt.   #F®t}rid   H#+

R€:±a±&as*Sn*g   fleck   irt   ati   &ttenpf   ife  ztt&ke§   her  peEeE   3u*   afiti  #t±iss   faar

dftrm . #

sea;;sex  frq!flrififf   *h®   St:RE¥gie&,    ife€   ¥icngfro*#  aulttf   H£*   Hi±€nGii*

caLths  d<:i*mestairg+   HhGn  ah®  $3w  tfae  d£#cadantr   Bhti  attfmpti®d  tti  ##n

I:±#Sk   t::i=r  nttr   xpae#±#S   xp&#tmiEmt   tg   gall   thaffi  peli¢#€   ThH  tiffife!setiane

x3rt  ti¥tar  k®r  ar}d  grabb®ct  her  fgg  a$  She  t*3ff  rumtiffig  xp  th¥  St#±='S,

dx8#S±ng  kst  be#k  iB€#  eeBt   ESfein.qsfi's  li¥ing  rioas±  fit  Sffiat  tife*
the  cttif€ndant   ?ur±i:=}istl  ife.   ttittifaell   ±n  thai  #diffr  #€pea{±Stily.   Aftffir

B   Th£H    ±aE#t    i!iGaLE    aeg    SiS#Laa¥d   g®   tifese   iifeSsr§di#8g    F!Ffag    kS   RES    ##*¢nEes&    Sse#
-aE€caas#ffi#esl¥  dbe#er&batr#   #tsS  icaF  ire+   #a&±nrm' #  benfty  iiceE  disesfflfe#ad  far  €*ffiffgiv¥*.
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S±#&REr*g   ire.    Hit#h€13f     tfa&   de¥"defit    #*aitrS#    £fia=    ftca    atas    "E.

Rifeiariasse    a:*fi¥inH    ffi#ri    £&#    ¥#    tfa*    k±fiSfoffirs    Sa    get    rfu    #ni£S*     The

ctefffifithF±#   then  prm8ti!Eded   to   stab  Hs,    H3t±itisfffi   r@pea€€ti±¥  ±n   k*B

ckE#g+   ¥n€   dfafaefaife¥`   #pe#±±icaaE,ti¥   t*id   S¥S"ieerff   that   a#   hfi   w#&

fit#fafrittg  #s!f   R€!±:±±n8+±ai:I,   fai3   h&nd   Siippeti  ¢£g  Sf   the   haig&   hantllSf

estlging  fa£"  ¥#  est  fais  ife#n#*   #±#tir  S##tEfaiRI#  #.q*   ifetringSR  ftt"rmtES

¥iliae!Sr    ffag   difefes±tiaHt   Sfiw   t¥®*   ra±t€it#ii   #fa¥empkifig   t^S   Bt;ifer*ed   up   in

the  .iiv*fis  r€±i:;>i!iR{   A#ff¢£difi#  ts  tka  ¢Sfe#diRr]faf   fas  H"ng  So  th®  ki±€ti€ti

&gict   *k£>€pk  ff   53"ill&£:   knife   *hfdi  fee  iSREti   tS  fttah  ffiffi*   #±¥#faSfi,

D +  _¥ ±;qp±_._..#i±agse_a!ck. #€*s  Bct*nti±z!SJ. £__afa_faesa±`±

SHriS¥   £H©   de¥€utan¥'as   St#tffidREft€+    hS   ¥ofti   degft#tfv®¥    trtti¥L

feft®#-eeancei£*frog  €hffi  rm?#ds¥a*  h#  ±S±t  #g.   RchiR#fln' g  SpagtHaef,  finti

at*egiitpted  to hat*#*ne  fa#*  ¥#h±#iff  witi#h tSBf  p8€k€ff it¥  #h*  firitre##¥,

ca*!*!aes  #fi  ##H  uzr!s!fa]®  tg  Start  ±t,   he   ±tSd   fhQ  Saeme,   #alkifig  fiiev=E

¥h¢  £aLiltoud  tira€ks  §S  ttrat  rtobedy  t¥aulS  es*#  faim  en¥S#Sd  ±n blQed.
The[  tifa£&Itd&nt   Bta#®ri  tlt&£  faS  t¢®k  menca¥  fr#as  HSF*   fiSsiftasH' a  p*¥B*

beg###   disa=a&#tiin#    it*    &it±f±g    #i**{    "e    kriiife    used    #o    St&S   #s.

Itit#htiL1]     in    a   dum#sti3#*    fff*Ge   €fue   defe8tiant;    r€tt&#nari   hcoti!,    fag

riseowed   €#€  trfcerd¥   git¥t:faing  armES   retftFfied   £S  ffaes   ¥&ilrSsti   t#ti&k#

erttare.  ti fa  hid  titles  #lthhifig  untiSz:  Siri  t&¥t&s  n®#t  S¢  ths  gr&t=k#*  fiftti#

tli#I=a#ti±nff  tfa*  hale®d¥  #1®th€S*   #frffi  d€#erfer*t  re#uxzt®d  hex®  t¢  ¥H&dr

*ife®  fri¢iBd  #£f  ®f  his  sritiBkSrS.

WhSri  d©fa®E!€iirSgt  rfigeivsd  this  ins®rma±ion*   tbegr &givi8t*d  S¥faer

gf fkesrff   *S   Sfsfrr#h   £Sr   tfa#   diaasrctca#   eayide±n#aB   a¥   £h€   £®estiS*iB

ri€ff€#ibed  tritb  grfa&t  speci£±€ity  by  t*&ti  d##®nri¥flk,   £rt  th€  v±ti±nit¥
fif    gSai©!rsrf    Str`e:gt    i#    HE€k€f]£a#k.    "i!a    d"±£#S£\ng€S    Seargh€d    tckS

tita!pep&±ei-   thafa   thati   defuntian*    deser±betl]    #¥!d   ed±&#ca¥G!#*d   a   #fait®

&hS#twsi€®ve  flhirt  #fui€h  tpes8  co¥Sretl  ±n  blerQd.   The  Sffieers  ftr€fi

pr#iesenBch#ck  tS  #®ar#fa  the  *¥es  for  *it*  #*St  Sf  tits  €1oEItixp  ghat,  #htg
dgf®Rdan€    €laiaed    tG    ±ia¥e    difca#dsd    uftder    Old    tirSfaT    Aft©£
gear#hitt#    £hg    &r®c    tti    nr}    a¥#±£*     ¥fa€    ®ffi€G¥£    r€>qu*fi±#¥ed    Eh&

fl5S,ia€an#ft  c#  ffi  catliz*#  €®  lasa¥ffi  *hS  g¥1daerit=e.  fippae¥idsa¥S£¥  hHif
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tlfi  fro"r  i¥tEff r   fhe  esaeias  iamaa*ed  a  fr##irm  #Efi#£i¢  ife#S  tiifir  ¥fiiiS#

p#m    gfgfiE   rfe^ifh    €rmtain<5±±   a   ##ir   esf   rfu#k   pfirt£Sf    ifeas   a   ifeflrm#r±

£&*ke§f   beffi  Sf  wfei#fe  *ertS  ffisg  eeirerfatl  iES  tr±Sedt   RE#£*hirf   th#se
*€±  ee#g  d5esgq¥Bred  tinGe#  giviS  t±rss   iH  a   rmesfl!esia   a*ca  #*£¥  ghffi
¥ailrfi&ri    tr##kaE,     &#&#tl¥    fog    the    tift#€ed#rsk    fiaut    deserfh€ti    kfi

#£terfi¥€ff  drging  h±#  Statfiasentt   ln  fftiditiaat£  Sffi#€¥S  diaas¥®red
a   lefginfa#nife€±   krSit   #la¥fa  utt£#fe  #&g  dfrasgL±hack  &S  fistgifig   #thE  maffa$

3f3d    #hat     appefl#ed     tS    ke    blSed    3fiffiiLIts*     #ifeffn    "gL    91®¥®     was

€i;i#€a¥Ggsti,  i£  #fis  S*tfRE1¥ #ap as£REtl  #®   drstir:ee+  ifegf*   ff &£€ing

iti  st¥givtlfi€  ffisthr+
fi#tj#z:   aREragi*±S]!  t}*¢g  if enmai  4aiseeusacelfi  iEL  *fara  dunEistgr  atid   neat

fa  thfi  raiiaeari  f ra€±frs,   *:h!ii=  tr##i#Er#  Bsfrcu5ifeti  ffina  #s=fag&±:iferi  a  rsiearL±n

¥a`*z:iBftt   a*   the   deifendi!iLt*tt*   tiarmm+    €Fp¢ft   a;Fft*£hing   firff   de#ouriattt's

tSas+   #£iasa!E   E±¢s#€sfir*ar.€!d  b*±:ai#r:I  Pd&sti#  Sa#±nags  tsas#  #i±h  ]Fcat}ow

peli  €ias,  RESt:i:ling the hag fro rfuict± Shs uresa}F Sieefr+ng ng* found.
in     d!€i€l:LSian,     q£#ii=€!*S     s¥igiee#    a     pei#     c+#     *n@aha##     *encim     the

ire                 ¥+ #    ±t<±as    ±rfui.€:h    a:Iiii±fa#IPequ±IBn#1¥    ticas#aa    pcasitiaree    fS+   ifehaed.

F#renckc=  auei¥&ife   o£   *he   itafliE!s   retrienr@a   ffam   th#   atxpsfror   a;fed
raiirmi9±d  tr¢ic*:sE   a::!i!a!imaiditi!Ed   t`Irftma.±er   fitsiers,   ti#king   tht*ee   #frificaia

tl±   tEi#tt:t±ifii8   tq   t:be  viee±imf §  trqnei®  arEi#  ffi&¥.

HS +  ¥±!ee!!!±=*!p!+±:£±.±:`£±±±E±e±:±£±_.=£±¥;=±!!#*±"* ,i_¥=±:¥E±

A±`E:€±ar  the  ifefe3±ri#rLff 9  fff±tsae+   nits  airas  #*¢#  try  ±itEE  ±n±a##  mars#

fit   {h#   rstiB.,]E:gefii   es®un*y  #ailt   #fi#!g&r¢t   *i®¢ipt   #*E+#+   #p¢#  ®asmi"inS

the  d€±#quaidr±=±:+   !±±!+   aeii!ai±iy  n¢**i=i:5d   a;Lit±  un  fuiB   i€¥t   hand*   nSe¢rarng

*#  *¢a!+   *l!!si!Bi#tee   fes±:;imany,    afrs   es±ita   xppiear\ads   £¢  t¥e±  ¥#   to   *#   h#t*£Hi

®|d+   #a+   H€±tgitrS   I:.i!'p±::irtr   indbea&er&   kthrit   khti   d©fendaifi*   Sfaffati   fahat

fug   €:ai¥  EL&  ifeflnE±  on  a   kitSfrrsrs   kul¥s!  ffi#  Sep#esfee*   5+    i9#F,   th±  day

Sf  thra  ipi¢tima`   rmaz?dsra*

££fi Frfe**ierse±1 * fizq-tr
a±::   oral   air¥uneas*   and   ira   #£s   #rfemai¥aE±ff*±a`*    REfi   ##a±nefii   st¢sk3

title   ifei&givir±g   r¢Ifi:±f i    {1i   iiifelted  atdii=±tr'nal   tSatinS  af  ¢aftdifi
i£±:iBiiL::±   ¢irs   tin   +nrsr];iaeetsi€±af   faha¥&giv+    i¥*    a    r:iBrmer#ai   €f   ±trse   #en¥ictirm#*
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i3}    a   rre#   t€iul:    {*!    rfe   hase   deg!gnfiaiB.tis    ±rincaes±±#es   srg*aas#te
€as#idgas€±f    ali#€±    i gS    *¢   hafit±   Swlder±araf   tste#¥.±ngg*    ffocanagi   #"£es

iefth    *i§e    £#lie¥±ii¢E    fiii:`gtis##rttiE¥    in    axppoat    fgf    thff    &ee£.sfiedcantt±

*£ckun+
AL. *teR;a  3carfu*  *0! ha .fecta*

ifet[tii:£ftes¥  ri±±iwr  ±g`¢s#kg  t€* ±isi¥ca  fou*  fiasiSi#nai  itemuf  o±  S¥idffftee

±gggigd  ¥Sr  ttaect  a£Tdfdr  Irs±fi+   ¥ifeiEE  itaffiig   i,raiirirfu#   ±ha  ifei±±enif:i.xpi    {*}

tiro  enSgan*S  qif   B±Sifr  #Sffl:!assegiv+ a  g±rm  fraig   £€i3.rSed   Art  thff  ##imk  fig  ±be

vi#*ithts   car¥f    €€}    ±i±t€!±   £iingp¢E#rint   ii#*ird   #`rflrm  the   dr&uer  #heas
±ha  rmff±ts*   nggra*  *a#   iF¢±±::ir±givwif    {¥}   fitrd¥®#   #ctsi±nsrs#**   ms&#   *it

S¢au  *REt   ain¢t   iSt   ths  iats*  #*#ife#   *i#t±r±d  a*  Sfr#  #±mca:   *iesnff   {#-

raf i i
i+   fitHidL  H¢:ffidEa€*  ffim  **ff

P##  ±::ou*±.i!!iEjl!s!1  axpues3  that  tis¢  g±rm  #ap  belti#€¥i#g  to  the  irt±tiat

#tixpti¢=*: I   S*±€ii€ ±*€*£rffi!!*#,   and  it#  esr!t€n±:gt   2::fifqt±i rcas  f#r*fiiBr teeS±It#

*S    as£&foiij*±i    i:±±i]rt±xpfrrt¥   igit±ii#.    Afei#ex,ristirtg    kG    selt    ica`"it±nset,     ±fas

reeti#ti  indicates  ife££ilne¥n  t}af  prSsstt  tit  the  vig!tim' in  hatlisas  a#SHnd
th#   *i*nca   S¥  ha±  dee±*::ha+    gr±  £fiil+   the   #iaS¢  #rcaey  State   PSiiife   tffi&

iafe caztdt[c:€I!id  a  prSsxpt£"  tileed  t€s& Sf €hi*>  "#tair±©ti  i&eifes"  grffl
fro£*"!Lr:Lrs   ¢ya±   i:*e!Isr    hiitich    ##S    di       V©rets    itl    Audr€#    Rrfeius¢n+a

vefai#t&.   "±a   #®flit!it#   Ii:±arme   aracr*   na3qa¥iire   fag   fa±.easar    *rmeeir`B#f    ±tsds

¢:[e£€±¥±#e  rlai¢   ¥*:me}Lz:a   ttl   hairs   ®tidif ioniiti   it.emsF   *€&ted   xp#iliai#€   ffi®as

E<±ji:±±iFi€i`ere   bl¢i±F€:3   and   ENfi   testing   hasen\±Ee   ±hca   blend   *iouiri   fifiiif   be

tl€±gr.al€±e!±£±  rfu¥+  t:I;a  the  aHREr&*  ¢¥  tine  #irsi#a  tfas*   *kem:gr  eerE  rmaeceir`erueri+

F`#fi  ¢extingei  Su±aanftit::a!iF  **fat  4f  #1±hi€*  S±  €h€  vi€*±mgt   #ified  #kr  ENit  iS

px`i±±3rmt  ffi  Edl:*i8  }fo#£3!i±aut a  g!']rm  !ang,   that`  gastfi*  rm#iti  St*fastantijHt£
€!+*!*±    F±±:+£:E±!Aa!ffli    **ed+   aibi:*ug   h±S   ±n-¥®a*flHRE&    S*    gh¥   gr±miex    5cErie!+    seH

a  RE**±i3   #q£*imet   tcaiLdaE  &isrfuff#¥   tie3*itr#t?es' 3   ha¥F¥*®ifefi  aE   *fro   Liae  gr£   £fro  "±rde#.
t   &y   eia!rca!!r  dife*+adi  t¢irmcais::iur   1¥,    ±ens+   rfu±d§gr   e3ar6ii   &L*oueti   ffiH  ±=®un#¢l   €S   €esE
#{:±€±iG   #&*rmma:*£#   gFT  beff   a[m±   xpi   to   3   ±ten#   #¢±itairS®ti  *itesasin+   ffi  cotln&ffi   rear
aeyil;;#  ±®  t¥*±  ffz:}ct**igr]:+&L  it`aae¢  ±rain  *rh€  g]q fa*S  zL±=a±r  *Lth#  FuStiL*L#  tif  a:*tr  frs±#1ei
tife±€€  €aeffi*  fro##  gag_±€±gg  *r*r  &lae#*
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asesgE±  urxpes  ±feg£€  €fai#  troiftia  Eii±iresi  peaeeffui  gvia#aseef  ee#nntRE±ixp

ffi±¢£±#   £S±*#mam   a&  Sbe   t=±*i:i=a-iigi±fi#¥  *usp®ef   de   ±feia  *as*:de¥S+

lit  ltfaHE!eaaRE*n¥  tieang# ¢n "n=
#eH  €#nn±s®i   *ffiqani!¥*£§   ±±:rat   `thB  *irsHsrp¥irfe*   *fui¥fa  #¥¥   i+fireti

££en    #faca     ±±raL!am!*±E     i¢1as"i     ¢=fam    m±z!d*r    ±rfe&a:pars     t*ft#     rs€rieved      ±fifiri

eeft¥irnd  tis  be  khat  q¥  Eric±iff  Hiaffiferi}   faEg  r&st*ti  tt]  ¥i#d  Hhee*bgEg
i¥r  giv  it+ €reest&ifi#  k±€±€:E€±  and#-##  eeifi *it#t  ica[  "an±eFifei  *o  *hi#  mat#¥.

¥ises     rfegesnge[     pet+a:     i:Ft±a#     if     the     #e:glfitgr     ffes£:i±£tig     Hafife@n+ife

f±ngEJEp€ifit  a!a±!a  iasade   iri   arid/th#  ¢n  fairaffd,    thceri   i*   areulri  itl¢tz±gesfati

fei:lGiL,    aind  ®aecamer&fi®  the   *tifisft'¢±#f±'t i

1ii+ **n# Ci.S SiAab  *a*
Pan   SS#urREst   &1£Ec±   i:±1*£mg   ¢L±*a¥   *folca   Sife**   ±i:rtit&Sleera}£¥  ri®#±ded

ri##  £r¥  #Sfia  #±!ijpe  tit  #tSffih  ##4  *#  mft  #£atS  F¢1iee  lalt#r*tSr¥  fog
*eeE#ti,fligL.      P#H;    €:a€:±#iit¢B¥i    ds±®*#    tha*    ffi±agE    #ar#Bii     es+£de.red    #tt

®¥i.€±€±"=a±  tea  z:iffi   aeSt+£!af    Sres   tftS  s*a;t#  tiiREasffiia   nD*  #tir  asmti   asiffiake  gas

fdy#    rmA    *fa£*in3`S    ¥*:Ida    ±¥iiraB,     rfeY#tii    *as     €hff    cani¥    tartS    wL.th    A

r¥rs#urHpriii!.*±i¥  I;ii:Ii#ifing  tan,   traig  rter#*  +Sffted.   ife#  c:@it#3ficai  ¢1fl±rss;
±,!±at  tLh€:±!#tr  *€z*tilts  £=oulri  iiLa¥th  levaEicL±1p#k¢ti  ttriE  de¥S#d&utt.   #€  ftieeh€r

sngg€ss*=s   tLS±&'¥   i€   £i±€B   €±I!iifrs±I±chBr!tf S   REfi  `i#   r±o#   tcaitI#fi   in   ttr!B  vicftrr5

ra:pe   *ii:f   ite   d€*uld  I:.!¢t   hairs   c;carm±t*aal  thane   c:rirmz&EL+   ifeco#dingl#,

itfa  ae¥kg   ts.t}  t±a*!fB  #*rat»  ##€  €iemi*   f;¢r  fbae'  mares  aipptsi,s!t*.#a&ed.   RIB/ENfi

trfultngi
iv*:faLife___ife_xp_*_

Fin*iiy,    RE#    gg}ti±fe!mg}    arg±±iB#    ttiueE.i    Efea!    iateaE   glt!J#ee!#    {SouiS£}

di&i!::.enr€p:Irfi!!t:i   ±±n   Andrey   n¢hlnso"J` g   parch+    #8quire   t©ating   far   t}ita,

biQed,   ur  ¥ing'±axp,rifi¥#t   tQ  &tsfaarmifte  €ita  ¢iimar#*aearer+   S±zsee  thf
dt:I¢€Snsia  thcary  #a!if   tfrat   these   gi¢lras   may  have   been  t¢c!I:n  ky   the

p¢#±r¥iiuan                   ifei#   £Sr   thss€   HRErfer#,    REfi   coungSi   &taifei*g   that
€be#  £rfi!cuiti  underpe  geeEinip  ttr  dst€£m±HeF  kfac  gr#s#1tiifa  prffS±cees  Sf

*  Jafi#{pe  €ffi##&ii'3  #®ty*amfoGrr  19+   £PSS  iferfer  Sxpli¢±t±y  S¥*tibH   th#E   ffii*#ha  $2,   Sfr
S±±tl  *3  :es±S±  fafi!  #utffi±€S#d  g8*  se*t¢££ittgjL   isfty*   kh€  tindiE!r  ditl  tlS&   *prelf¥  aeab  SS*
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inicodj     #rd    th§    irtteriS¥    #fuot*iS    ts€    rfeifeed    €tr£    SRE/nREfi+     afid
fingrgr±sek€  ¥E*  €i*ia:€±j:m±mee   ±;fie  a€tt±a±  narg±ti[*fEFaarS**

3 - RE:¥!±±!¥±1¥±===?H:;=±\=. *±F±±¥€=±=EEE¥¥

PeR €asmsst  #*`giti@*  *ha*  tha #Sisults #£  tha  ENfi ±SSts prtiv& the+
tfae   fiBfiermaaint   iHi±EE*ilE!   a`   €tii#a   iREth±Eff*±en*    ¥#   a#di±*ia±±,    seR   rm+aasgai

##gg#s±g   *=ir&¥    i:her   fii¢ir#sE   ia  \ngfica[stien    {#*#?   &r±ck   Su-¥ti9}    #&Eil   it#if©

been  ne±£iprha*ed  fat   Bffitcastiirer  usefi#GEI   Hande#   flf   the   H&*kcansaefa
PS|£ee  gftyrtffise£#€+   trseb£±  ±i]peoui  tfaa  rfuse¥var¥  t>¥  #¥givee  fasttr  #ife  th#

itintirii  e::i±ims  s#*Bi:¥#  a*!£:I  ire  &  trsl!:ti&*¥  itiifea€iffl  *##  ds#a  1&t#.   F¥R
astlrraa&   grct¥its   i:hat   th®   Styidfinee   i#a#   m#nipt±iSte#   bar   nBtfc:tine

tRErdnga     i.n    ±m    ifettseiqpL€    €S   `tR##ri#bemt#\    ¥.it€    de£€Italantf 8    ¥aisie

en±€g¥igiv.  ifetay±#tgi  sfzbffi£±pi  thai:  £Siios*::ing  #ng&±maft¥tir  faaae¢  ifpen  tfies

asgnlt# ¢f  the  SS*fi  fus{trf  a]ue±  t±±I!se  *#pert  #aepar.ed  ky tigf¢r±asS  Sxper±

ife¥€  *&¥£Sr=
i+ R±qh±  *pfl 1**±*  a=¢se*

`ritra  defer*aas  ¢*±per*+   ttairt=  ¥ayi®¥t   funsiuded   #fiat  t;hfa  Tictiffif

ndife#  t±!:±!#ifeasHf  #ife  i:±E€:i  €!rme#/s±#afer  *£  the  rigivt  ffi#e  fhat  #&ff
#iingRE,i¥  u£±€s±:i  !a]r  1:l£B±e":!€±rit  rfu#Sng  tti*  enrmissioife  #f   I:fee  mtlrde¥#+

&rfe  futthar enr{€iiia£:}ed  the±  *hafrfi  w#fi j±± unA  fo±md an  €fiS  }Of* gi¢`vs

±]E   B±±+    a€RE±:L3:e!:!±ng    t¢   ran   coimREli     tire    €thct    that   ±±Bg   xpff    *±±a
dig:mden#f dr    REfr   *ng*±B   £€miliEt±   +:+rt   i:iical   *ngiias   ##   eitrtie;#   er:B   *rS&   ffl®`¥:aa

#StafaliaSkes  tfiat   t&}   i:i:i€a  dede]riaanft ar  *an*faagion  watt  Sa±see  Sincng  na

en,ati  rffi€  ±raiac!  uerm  !:;±*¢Li:!!!S  g1¢riae:a  ifefimg  tihrs  mirck¢#  #£*:h¢l±fi  leaviz]e!s

fria!  !aagfr  r»n   t!t*alin!}   ant:I   {£}   thiB!t  ee±teetivieE  #anSed  fi.r*#  *amae®r#d  tfi*ti

q±v±dSz'}€:ig,   fag  ipmai!irijng  th*  ¥Lave  ¥resce  the  €*±m9  g#ersife  tS  the  1tlca±ian

tfl!herS  iS  *a&  fillSg]ptgfli¥ digeenir*r:uelti¥  irt  aft  ##£cangg  t®  *"i.±dat#  tti€

d&fenSanft a  ¢aift#i#gaia# +
££L  Brenim  #1**S&q  Beg

E#:R   cac±jiitggi:!Fi    #ig€*   ]pe}±fits    ti#   tiefcatT#fa    axpe#g   Bar€   ¥a¥ias'*

##nchua±ow  that  titSE€  #a*¥  ri#  iSeb*es±ab.1®  ELeed  alrlL  kfiun  irREirfu  s#  Si¥es

ky*own  #±as!!i±i#  a:I:a[¥  £hat  the  ds€Srfu¥  t¢'arS  £±:ii{£nd  £Q  heirs  t¥a#gaarted

digr  fo£¢±ca±±![jt  diStfaing  fry+   fit:zcoirdixp  tar  RE  £Ienn#ei+   £fafs  ife#  i&iae

ti
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sha#g   ±ha*   *±±*   £±*f:faaed±in±=J§   ±=am±reg*ies[#   a¥as   fri±sse+   #±   ¥faes  ±±m#   idea

rfeEeenrfurit   quve + iris   B-t:a±tia*Rsn±   t¢r  ±Ea+E:kSftasgk  deteefi:ifgs±   n€  ftta€aa

¥ha€   rfe   ¥iafeed   li.is   *igS¢:l±r   gig±±fi{±riSr   ig±   gi   faFsagr¥   #iaiat±#   hag   and
*fiiked  #i#ng   tfacaL  *rain  tracie  ri€±Hz  ±hfe  ryiife4]fty±¥  henff  iF[  #it  S£€arE

ha  esas¢ia£   !=ha  ¢iritianee  area  en3±ar&  tbe¥  z&z=aeed¢r  €a*r  him+

*ii¢RE..€€.gee#ife*±Sf``£_=_ee+t
enas#£   €#r3=!`t±!!]ir   #aE:gmi€EiiB   that   i,dr€   riEstikE8   fat   £fie   #esfi   tfa#£   ¢£

Eh#  belt  f#tirsd  VIfap];!€±d  actlund  th€s  viasha+ a  nas*  ±nid±#attEd  that  ire+

rfuir±geeri  erg   t.±t#   €±g:!i¥  mm  €rerttrihai±a¥+   Aies=€a#t±i##   ±#   arse  astaft*#1¥

€itesQ  r€suiiS  tlia!!!pr{:rvi:i  i:t}a  dsfBrfegi¥r#  Sta,tmmesni  that  he  h#ndiSd

*ha  belt   rfuii¥  utteiai!gr±i±ing!   ttry  SE¥angl#   ire.   H&fa±fiia*fin   a#d   k¢fifi  ifetif

quiet  *h.an  he  hgEflnd he*  at]*t,  RE.  tiitwhi3n,  €±enin# d"athirS.  RER
gas8iSt  firgtiEes  ±fa±±t  #ir±ee  *ifeia  ia!!Bftirrfefit' ff  neea  t#±as  ifeas  an  tts&  faai#,

fui&  #kattiae];±t  aith&  €lgivrl¥  f&lae+   and  that   hes`   sfaca.i£1tl  Thars£*#e  b®

Sntifeicaff  t&  tii*±IiRa!:  €iff:*  Bviiaeslttiary  nae¥*xp  tiff  fi   r`en'i  t#*ffi&+

*if ,  ±!!!£± ...... £#±p£ .... _£#£,..*±a±-Bee±..-:¥±±

Fiut+*f   PER  eet*f}Se}  *#ga{:±=±  ±}ta*  tits  #ustrg  fraim  #fa#  utstfm' #

rap&    kit    fs#afa   *81    g§nd   giv&b   *S£!    £#€lirded   the   ifefcam¢arLt    d[a   a

caBttt¥i±rat€*+   Spec:=ifirs#lkyf    #iaitir!asi   ±\ieEfrfu#   tS   Tfty*##t #   reE*€a#i   ire

rfuich  rfe  ft#e!!€!ife£  *ha*  #i!iiren  #ith€±ut  g*aei±i&#iuri  +t  iE  pes*ifeiti  *¢

detes*  mllai  frrm!I!!±  a  !!iREiiS  i£  }teE  #encag#3teri  a  rsm#ri'#  #.#g±ria  er  rfettue+#

PffR          Heel  *neain+cainz5  t*!aE  the  rftst!1t*  #f  ttses  t`¥#  rmA  a"ipafas  #caoiin€

*®   Thg!Fer+y    S±s€¢irs!riRta    &*¢n±psLtGir±g    fairi#esnca!    i#feicw    *ca:rfant8    ai    nasf

*¥iai+     ±3€iii¢'aeae±:I     FC:R    €:;ou{z:atg±    ma±rfeEiri*    tha€    atifesb    j&4    #faouitl    ha

±ng€+ed   a#   it   tma¥   rmr*t&inE   t=ke   ZRE±a   Sf   a   thi#d-perky   rfuich   iiec!&±as

ffiiicu±*±ate!  +=be  de*€;nda#.t^

Hk Etrtr+A Sxpappqtr
eL -  .¥ts±±±f ±!±rf±Ei!±:!±±£±;*±± .... ¥±..:3£€±±£?±±& ...,.. RI?±±±E

fit   ¢##*   SrgtHunSt   and   in   i*#   aiufaraig&[¢!n.   *he   SE#te   &#`guses

¥hat  Sitg  pet;iti€*ii:±±!f' S  #*ae:=apa&*  £&f  #=iirth±±¥  teB±irs¥  afrotllti tee  riHSii¥d*

r[   ifl   th¢   ±:i`€::ritS* a:   pe±£!±t±c+r.i   fret   *11   ft€ma   ttrat   eRn¢rs±rd   na',iro   faiesn
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g*gt;gr]   if:I  fa±i.±*  a:aisEfii  B§g¥gco£±±;ggg=gj±=gg±m±fag±±g,   semfi  E==gfa#  ±fafg  ¥ex&a±t

tS  ±±ren#  IpgR  €ca!uns*iJ a  rigq**s#t  €er  ±arthe.<£  [gstin#*

i *   E:E#S±.#effi¥:i._..@EL:.E±±
Tri`S  Stat*  ]askcaa5  it  ck®®r  tn#t  ±fi€  cztimtenas  Q£  Edia.iS  H©+ffmrm+ a

¥irs±€#ee!±   qi'Speat  besg+   rfetil:::h   iHFg£#   spefif f ±aeiiF   sE€i#*=i:ed  thf   REH   cffB¥±#€i

&¥  fa*§  I:€±igr±iiE±!ife*   i*e±:es  alresti3r  Lest.'Eal  ±a¥  faiesd  fiFF£  EN&  #£i   t±£  #ELi€fa

¢as!  ha£*  Seeg[ifetity@  fS*  fri#ed+   ¥ha  SEat@  &g`igue£  #fi&t  thft  r*ritSsfat

itae#   ±rasPe  EtREig  #tBff¥IRalri'#  gym  frag  difi  £!eef  rfu*#  tie   fa#t  *ha£
±}±ts   ifefe"£armt   r€astiaiifig   thee   dn±¥   ir±riivid!±Al   r€:£peEf±Sifai#   ftrr   €ftes#€

##iRE.    fi#e#±rdi*:*g[    ±ty   t±tee    8tetS,     aeH   se#ungtil    air#aataF   had    ane

appe*ffrol&it¥  *ff   a!::`ing[uest   #R{B;   teff¥irSg   #±   it,Ifises   fmaRE  E;Sdi;S   fiftyffro' 3

q¥ffi  fag.  *trSse£#*fat   t;hs  8ife*S  fi±hen±t#  tots  dsf#mdant  £.hetaid  nat  he
pe        £€Gd     t;fi     #:£iniii!'¥i:!ia±     ±€i     tSat     i€airassF     #ixpi#     faa¢ft¥±#*     frca     ia

diasaiti#i#a€l  #itth  the re#uats  af  t±tig  last Serias  #£  rmn  tssg¥+
£i.  RIngona?ssraE  rtycam#  gn  haacar

¥i:+€±   acat*   ai!!*£:i   arq[iii¢!si   'E;fiat   the   ds*#fi#aLn*   &S   rt#t  m¥t*&tifli#   ¥p

fu¥tlo±±!!!±¥   t©g*ff  ¢f   tiles   fist     xpriftf   fatmd  dH   ai   drgivS#   &k   the  muatl®#

€<:::is*:±*+     ELt:    *fe±5    I:*±>£s]ft€&amttft    trial+    Ji±tig&    ifeie!h.an     rm&{ttft    that     *fre

dof#nas   qi€]pile!!ut   *#ptirt;   dick   not   r;re£1est   thai   ghe   ±ingesftyrift*   in

qpii3skiicm!   ira#   maE3de    #*t}¥   h&rsil±d   Sr    i*   `bi®Ecari*    *isgce¢irftr.    the   SkS*e

#&si;i#£=€i!g   ±faat   its   #1rxpGxpriri±   #xp®rt,        *a   usaiffa#,    sepeeifi*aii¥

tes€+fled  at  ire+:i  tie!¥i!±tirtlamt+a  t¥iffl  that   the  gin#£rprint  did  ";±$
i=en#;din   H±£iasi±^    rnL  ridditien,   ±he±   esfftsE   #rgue#   ±,h:#€   a±€Hffiiagh   e£±algce

cag:mail  qirthrt*ed  p*Prrmi&stor!   f®¥   €ttfror©   testing  £S  be   ciesltduets#  ofi

#trs  fiagiexpriut   fig  ruecagseif#} ,  the+fa S¥iae  trt}  new  r€±tii#1t#  tcap  &Ara#r     £

€tse   t¢St±ng*   Phs   #iir3gr¥grrfnt   t*¥±fi   iagatcati   en   tife:¢   t*eBrstssrn;   pr#   O±

ttie          ifep+   &*ra¥  £rinrm  tfaa  bloedt   altd  no  c±entusSy  irt€c!RE&.tian  bag

be+zgen    S#¥:esgiffr*±aidL     ft;¢r    Ehae:iE    riEa#Bms,     €ha    B±at#    "rquefi    tn3€    ¥trae:

derfemriafi&  i®  net  ®ri€{tled  €S  fLiifeke¥  £¥stiftg  ¢¥  the  fingerpritt€+
iii+ EaE* #i€  stmfe #€*

¥#E@  St:a*S  aitffim!±£ts  ffaa*   if   ri:imrcar  aia3it  Si*artr  *fr4   t¢  tfae  HE#F  ffi*fr

latS  fc*+  t#ting  t*as#4±E¢  ifedgd  esrmaiif  uliti  ritS*  urd©r  i;fraas  to  d€+  #c!.
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£fi+  g[#i*ienr   the  g€j#£S  &#gifrgs  ±itfai±  tfe€  rna  #asutts  £#rm  aasas  *#2
ftas  ¥&£  irffii`es+e€±  €ifek  that  trfe  ifefffndaint  #ae  ni#t  a  #©mfi¥±in*ter+

ire*r   a±!g  gfiff  Stii±t8  praif***  tiurt.   tJ¥¥  a#*EnedaHt  ±pidi pe*1i¢fi  ilt  fe±#

gE€ateeai±i:   *ifeat  ±±€a  *a±9i:  *3ro±L  ahl#  €#  £i&€±Alm#.#  t*rieeEfi  hfi  pen£±r&ted  rsg[

Rch±nss#*   Tit±s   fast  rmk€*a*   it   Sigxpi±i¢ae:nf ky+  }qfi$   1i*®[¥  that  ±rte

raps  k±fa  rfud de€g¢£  a  eeSn  g{aing;;sl¢.S  Fingti¥t  tag tfaia  seast®  itt€#neri
iE*C:fi   t5ousseir   enRE±±:i   §gf   if   f€±¢a±i*darif   and   artftald   ri,fit   iifasti¥   esnfa±#

ffg±¥   €!C±n   B`i?,!±£:&¢:±±:±±=*:a   dif±Srifsg[   £r€!as   3±mpias   iSi   End   *8# +

*ir* .teife.,. ca®ys*
Thgs   &*aeqS   #filan±tsE   that   rm#   and   fi**gtg]=pz'[ftt   ti@#ting   of   thca

i&tS#   glQir"#   #fiutd   n€>t   ha   t*f   fz!;:s£   Siriistentiary   ap&i±!a.    mars   i&*fl#

#+a.Tgs  €®un¢:i  can  the  gfstiftyf ri  peREh  iSe!rafr  aa#m#iSt#nt  utts  €be  tL¥p#
g*f   gig*apeggi   enerigF±:i   g3¥   ±irg+i:    ]giss]pel±ders.    Emdeeaf     ±faarffi    iiifiaag    fas#£±aeG#¥

ndrfueas  a*   ti±±#  defe"€*aii*#f #   trial   infii#a±ing   Lfrot  de±ca¢tiif€#   and
tlunia±:  e±riii*±*geiRfl¥  rfr*pzanedef#  zrfes¥  €hig  fazsatit  type  S¥  g[±iF¢afr  that  REr±

lcafk     #fa     tile     E3F±mi*     aEc:iEmngrt      lik*l¥     dr¥frogr     thies     €cit±r©¢     &#     €fr®

imest*grb*en*
H,±:±:i.=B±=L#,:==EL,.„Enl±Tigee£

Tha  S*ate  afife  ii±!*intaifif  that  the  outestmuca  ®f  the  REfa  testgf
&n±:i   -I:±ri+a   clanc:lu#irmiB   ¢f   tlefenae   €#paat   h¢ar#   ¥iB¥iac,    fir#   nt}t;   th&

kypdB    ®£    €!tr±€*crtiseE    th±aLt*    *rs>i;lid    r!ama:    ch#ngfatl    tnei    iu      f ¥    prsvi¢iiai

tyndfct+
a.  **rfu¥ and *affi ¢1anai

r!sth  as;a*fl  as!rai*#£S  i:hart  the  laf±*  a¥  mlft  on  t#a!   i®ft  glatf&  ig;

un#u:I:::p#igi£{±Bf    fig   va*ious   teats   haiFe   beiBfi   perfcirmed   ffiri   ttr®   qi.enria

±inii==h   *i£=®.i¥  t**Eiulri  hatrg  da±ipmifed  an]?  renairii#fy  REfi.  fi££diifeon#1l¥±

t+:+Ee   en:fi¥ffi   #&:g:ii±i!Ba   frdr£±£   ¥gR   #*±ies€1   ig:m&re#    a#i¢&ra:&   fffii¢fe¢s!S   *#ich

p¥givich6s  as  exp¥anaifinn  gtS  tS #ky the  de¥rfuut'H  REfi #as  ruet  ftiLift&
¢m    *I±*s   #€±`iriB    ilB¢=iiS€£i*tg{     {1}    BHfi    is    net    &ttySira    +e€t    befuind   thrl

aT#ft#as¥#:*#EirEL#:¥aREtifrfe#es:=:==+Sifeti#±t¥:=::;dfriEL¥
#+iquf f Eic±m££¥  haae,  i£##i*+

at

fha ae3i Pc+ ' o` L2,



ee¥i¢€±atsseF    £¥S    fiegr.€adai±.an   asai¥   na:#a   eecazr¥e±   faaaeal   trpas   ±tis   REt

ecFas±it±stii!s#  #h¢=:I::is  tia±  ¥l€:i.lire  eeita  ¥Gtm&  aLsez±  thts  #ftitrz±ri€  gsf  t*.rna  be±tir®en

iE±¥a   seie¢aeFffi:ii::±r   S€   =::ha:E   i§±i*:i¥e   ifrrsri   ffals   "&   teB8f im9j    ffiffial    ±¥S    fbe   ##st

*hat  friti.c±§i  per*i£"[£  Of  kRS  ififb  ¥i€i¥e  *reri*  ftz±faain_s±ed fey  ea*±iBr
tifertyb

¥±ngii#+  ttis gt&t¢ peife*S ±It*t  tr¥art  tfaa  ou±#  art ¥hie  asEftdaus¥+a

hars¢±±±   iEil£BL±.£::±±ff#   iL+]p   ¥ith   ±=he   ctat±   ±*rt   fihas   giarRE.    ftfa±rfu   #feca   ris§€¢ndGari±

ass    ±ntffi!:iritEu€gcl    far    t#&    rE#as    St    €irg    Eee#gen    eeesunS¥    #ai±+     hca

ee:!i:]prai±+£i±si:i   ±±i€i*    *#   ou¥   ut¥    tr:aisiti   ¢ft   a    *i±een€ft    }£Hife+    #hi€h   #laa

es*r¢ife<!rraE±ft#     ¥hG     Bsng¥ee    a±     the    ca;at#     ¢rt    ±be    ¥1era+      ±m     ¥ifea

def#nd±!Imi*'#   c:Snfti±#a±i±fit,    he   Bt&ted   that   during   €he   t       ie   with
Airdfey  nut*inai:set+   rfes  iriiSS];S€!rd  %hiBi  *1#¥fi!E*  as¥  #£  iti#  Tity#t  fafin#.   Thu#,

£*  £*  r&€at        Lngus±  ±=}:let  #nie  F±€=:ti£8` #  c«*  #aL*  tiiass'tFes#ed  i3t}  fifa€  qtff±re

in givtfse+
at +*-£1***i¢ ¥±ff

nib  S€ELt«±  a]:::i;gusis   faha€  ±the!  me¥€  £a€t  that  Ft¢  faiQaal  trag   €unnd

en   .t:he    inf tide   fyf    tfipiR   br¢un    piask±€+   beg   tiaaffi   rsef    fande¥   ±fae

dsfffiridant'ai    1:ican#casBican    ffllse+     nor    dines    ik    *m`c±unt    tS    &virfuf*c:@

¥*s±aprfrirtgi  a   n€!#   t€ia}.   3piE€:if*¢ali¥,    Ehi!a   #frafca   #:!itoanit#   that  *file

inenn¢Er  irl  ¢ztti*h  the  rifaf€ndaflt  h&ndied  his  tilaedir  diath®S  t    *  fig

jpl*±¢:::4!!#±   ±4:a   &l:t€!   haEsr,    ¥±ee   an]aizfl*   ¢f   bftited   g#   the   *igivng+    and   €±±¢>

w##  t}Tz±  tle#iEndifrf*#   froided  t.irie!   c;lSthin8  whf!zt  pngt±z+rs  is   in  thff  hag

qli   z±xpr,faiae[  Hfty  rid  blfied  siflg  dis¢aipee!#fid  ¢n  £,fare  brienen  piaSti€  ha&§

t#q[t  iraE&  rera=aire*s!ti  a££ffif  tiifli  dcafenitiaifet  t®iff  t&aE¢1ier*c.afk  ±*®teexiires

irfht*r¥  he  digp®j5ed  ®f  it*

iii . rm fna» #irfe*n® I €-*t
:

Tnffi  #tBte  argt:Lee  that `dutensei ngxpe:rt  REart:  Thy[¢r' a  cg#nclu#ien
t,hift*  tfae   i#¢k  ff  drsfendan¥J¥   ffifi  S#   the   ba,ls   aaeed  ttr   stramgA®
jktrd#.sy  Re#ir`Laani  itSiiraa:  ne  auppart  tS   |deifefifrogrS}  #eeieBai±en#  ±#

iri#*i#aife   nuerit+   Th&  fitfite  pairlta   alit   that   Ha¥£   Th¥ier   fails   i;a
eencktrdfa   thS#   any  st±ch  is±iFf desaes   i+z¥t=i#  rt±H±aif*  en   ffag  fa¥±¥   c'Fftr   ±S

years   Hi**tsr   it   #tls   aeiiectedt    Hrod   gt±ha±ts    iket    thee   iti€!E   tit

&5
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tlftfg±n*str=±*S   s±sfi   ca   g#S   beat   ±£   ae±   H#±Bar2¥   a±¥£giv€Fftl   a¥£tiSnesff

±trH€  r€qulrs¥  a  8ti#  £¥ifli.
±¥,  5rfuu_.!3±_ `*rfe^iee. ife `_ap.E¥_

fiat  "at#ti  flifepEf   t*±rfeE  §i:atg  #Sthasd#g  *h&±-   t}+a  #±±fi  ¥#B"if a   from

Spafa3    *$1    #fid    *ti#    infi£*a[*t!RE±   Shth#   tE!jnEL   ftres   ife*igrtfraHt   #&s    rt®£   a

##fiferifefit#r,  ffi3"¥##,   #S  tfa®  State  i&i##  pe±#tf  eet±±t   i;fro¥  deffindant,
€#i&  F#1ife   ir[   fits   SS@tglaftant   eft#*   hag   ##g   r"t   Ahale   as   ®±fieet±iat&

Hh®gf  isS  ]pe±fi#SffiS#ti  #ff ,   firfu±nffifi"  fiRE#dhaS  *`#  &fafi  g*&tB+   tt*ig  fa#t

ffikRE  it  #£ffni±±ecanti¥  i8&£   1i*ffii¥  ±h#£   ±HS  raffg   kit   ##t}LB  fi®Eec:i

ff  EENfi  Sngi#.   asditi®#®i±¥,   the  ¥£s"&Sas  Qf  €}tB  gtrsi±S  EN;  g*a[fas  *&i

Bnd  #S#  fia  nFD*  p±±irit  k#  a  ±iti€d"pa¥ty  €SritrifrHt¢#  Sxeulprti#g  t`h®

figfgnd¢nk.
T*   Eaerdto  #a*  9±±!g!±§!_±_€±!E.__±n__~*fa=g ` *±arla€.f.*` _firm9.¥_tr_

ifeS¥  p#r£#*giinE!!l¥.   tdrS  St&tf  gkSdse   iiffitS  th#   ±trf  rmR  ###Hitg

*R&t  d##enda[fit' a  rS!±A  ##]pii!:Ert  did  g;g[g  inc±ud#.  in  hiS  rapS#t.   £t±=g±,

th#  8€afig  #trirxts   eat   fahat   Eke   E¥#€k   Fffints   trftich  "£#B   #G#mrfe  Sesg

ths   #ffiilr±:hzilt±  kxa€kg,   ac"±#£fiitsd  #  ffli¥ten#€  #*   t#S  ENfi  ##ntLEihoREt#*g{

#ieE  i¢ifui±3fir  #®ntrifroitir  Qf  ENfi  wa[S  tp:phat  S±J  dffi€#trdarE&,   anst  Eke  vigtimf

fittdrsy   H#*:5i#fisa:S   ii:=**tfid   r*St   ±*#   €H¢itSde¢   ti*   #fro#   "irmr   ##nkr&#uet##f

g!¥+.I:drSLE±g!¢   tft®   tig!ESrl¢±±*ntir ff  EN#  t*ag  diac®PgrG#  un  th®  #tst  t*i#Sgr  trttitsh
wtsfS   Rouma   tlae€   i}r   ±cker   ¥iti€£ae*#   ¥#hial#   in   #S   a&tt®rs±pf   tfi   h3¥H¥irS

its i   Eddie  H®#£grRE± Hadelin#
#G±fra¥

and fiutlr€ Hfibir}£orr  #azrg  a}i

k *av en ¥*£ngenrdctiffi bei±.f
A.    3±B#mi   pr{;„irftSii2a:    thfri¥   garsar±   camriSfi.ed   #*   fr   #riifea   mayrty

€±le!  *£th  the  ¢rimimaii  di¥ialam  fltanBtir'&  Sf±1Ch  ®f  the  cfaunt¥  ifi
tibei€:fa    the    £=esr!iF±igg±O]Fs    €±=beE*   Shaee    a    pti*itiq¢*    £tiFf   p¢sstry¢'e±rmi#£:iti;€±

Ii:r€!li#f+"    E£    3€±Z-2   p#c!¥ides   ftitlir   trround#    far    pori£"t=catlryi#tian

rtiiiS# ;    {aii   *!extth#±&*#±i&  tleetri#1   ±n  tfee£  Sar±iriasi€B#  pFo`g#£dirSgSti  ¢#

¥  The  fd[&lesft  *£  a:eifense  ff*pe=t  ffiaiLre  ga¥£Sr  &®  #dtirfip#5   £hg#S  RE  t€s¥   #Gestsl£H.
#tsich  &SS  na*  £#rs#rfui±  ta  tht!  dr.feth#*t   enStB  rfu*skyt  xpca  the  #red4kyf iity  ¢f
fkeiar  ScaesELaeri#it*   5*t  #±ai  #epp*t.
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&    ate¥i±8riaittp*B     #tffi=S     Qr     £®alfa#Si     REftskitHfaien#fil     r±9fa±#=      tfa}     fi

#gfit*t±##±fi#  #®#gt* #  ±#€`k  S£  ¥u¥±£d±as±SIt¥    £€}   #n  ifetii#H¥Hi   #eefifan€Sf

&nd   {d}   ifeE±E±±¥a±±±g+gzH±Zfrqu.

#S&iat&ral fifta€fat

#£t±fi#S  f##  #

{±±IEnphfig±,a   addfrd} t    A   tiEfar±dafit   ffiapg&    EG&aEfa±i¥h

i+ng    r±gfil    t#    EH#H    r©ii©£    ts¥    a   E#ffi##ndgga#ff#    S#    ±faiE    cr*diBi#

#tridene€ ,  £Sg*Lg.fag.I
9 2 #¥J*£ i  f

££3  EL*~¥¥3`   Ssir    $5fi    {i8Sai  i#itiRE  g=

ire  dias::±iesed  aEt=c:L¥€+   de`¥eni*an.±  &®ck#  ±h#  f®#£ittfinE  ¥tiLi*ef ;   tli

iindted asitipna*  tasting  #£  £::aifea±n  ifaca!iR#  ®£i  #n  seLngFi®a±ted  haaEieS

{£j    a   a!:pen#&ar's±£ti   Of    ife#   €eniiri#±i.¢tr±#   ar!ti   A   rte*F   t¥iaii    {3}    tS   ha±rae

¢I!!!i:I:Enden*S&    trincagar]iee    argt#memks    eeasids#ed?     and     !4}     tfr    held

#*±.caeefit:iHr±r  hiisaa!:.i:ara&+   ±*E*r  ±faiaE  ffiaEscalt#  #h:at  f*il#wr   €tss  #ffifarmriant' #

]pe±t;&ti.I:in  £S#  pastriB®fl¥idrifiLr!  #tidie#  ifl  flrmRE  &ffi  tis  ¢ifetirat#*
A+ *I±dltl¢ai*1 *a*trfeomr**t&®ae ife "ttifca

aeR   ¥:#:*iavLss±:±l    enmB±!:ti   i;*sEdftlaeflL£    ±ffis[ing    se    i¥ie§ma   ti¥    *¥idenee

*iir€Ianei  kliiii:a  fta#Sfnidia[rifa¥ a   tti&1   on   an  ¥"t§dtiited  hasfroh

i.±
t}I:LI±ii:!r      rfui#  fi±arouz8!gfan€Bs,  a  ifegivfrot  if  entit}iffi#  ts  €iifi

a    H*e*£i€±iit    f¢*    p®sitmi#atrvi#t&ea    RER    te#¥ifi`se    ff¥    givirie#Ef    if    the

ticlsfent±ar*t     tram     iBfr#!!i±*iiBti     #ii     of     tti¢     st#tutof¥     *Bqi±±#eaecan*S+

##€Sdfi-S£S{fas ,    8Hifer   th€   8¥ff£,utef    *.#tl   caurt   i#   grj±ntfttl

#£#h  th#  d±ffi€rStiS"  tS  Srdti#  &  frear±nH  Sn  tfii#  tlS€ftritiantfrs  en!cafa±fiti.

ife#.£.h gAS$4A"£¥a{tr}.   ¥hg5r#  are   giSht   fipeffiffiE   #canditiSnB   that

a  defSHtlBffiti  #REft  *Strfeiiah   #®  be`  Sr*ti*igd  ta  #oSt~#envidri®n  RER
¥€Sfainff. RE * J® # + £&: BSR-£#j& !#i   p#S¥iti€g=

The  cou]rt  4*hall   ftSt  grarit   tftc!  caotiun   fr3r  EN&
ties€it±ng  ±*rEitis¥.   ***ca!r  c¢rird*±#Lixp  a h#a*ingr   ig
iifeee:¢ermirsees  &haeL *1&  Of  th*  feL&rfuaff ifelve b.ca
¥EREEEH      +Ei

#}   t}:t#  eiayiedcaac#  t¢ fas  t*S€#ck  ia  &vaiifebife  arid
i!±   a   #enriitiar    that    *eurRE   pea:rmit    tfae    t3RE
fraatfng  tfa:aE*   is  requefr#&ti  irk  *ha  aeftE£Ift&;
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€#±     tfisE  ffi!¥±dieti<=*ig  fas }se  t£*€ffitl  fa#S  haifeH  SrstrfesfiT±
±S  a  g=isaifi  #f  "gtatF  Suf¥±3£#rs#  *S  ff§tg#££Sir
±t   feH¥   ae£   ±±iB€n   #utr#±i€utSd,    taxparse.rf   #±Eth3
¥ffipL###d  #g  EtiftEFs¢:A  i*  an¥  "#ff#i£1  #£pe#ts=

{3i     the    ±#ent±t¥    ¢f    thf    sti*#®nd&flt    was    E
#i#riifican¥  i*ggus  irt  the  cF&ffitif

€¢}     iefag  S±igifrias  pe¥asri  has  tRaEedaF  a  pri"as  ¥fi#rfAS
gi¥rs#i=ng  ±tsa±^ ¥nst  #pi#enc¥  gatl¥fafa  ##  Ee  €g#tBtl
is    uta±eri&I    ¥¢    Et#ffi    i£Stica    #€    Efae    Sf i¥£frlg
peggSttt ff  idGf}£kk¥  ft#  the  ¢££erttleeff

(5}    the   r&qug5±ed   Z#*fa   *gst:it]g    ra&ult    w¢ttiti
ga£££   a   ¥g&#ianafalg  grchatrili£¥   that   if   tB#
¥ffii§ffit±&    !ner%    faiF*#abl€    *ff    ¥fa¢    dff£Sz±rfam**     a
iira±3bki¢n     £Sr    #     fies#     tsr±#&     frftsfifi     ##ar±    nswly
tiiesfr*ffii!i!€ared     ftap±i!#]em¥e!     rmutd     bs5     S#ffift&ed„     ffif

ffiREELifiiEffit
{S!    thg±   S¥i*ti!n*S   #®usht    tS   tsff   tff¥€Sd   mtsS€S
ffi*teffr  a£  #tsS  £#ii"ittg  eow#£tiSifeE

i&}       iE   tFsa   ri¢¥.   €ffi¥£e:a  ##caif±ffi#g±#f

iE*}      it     #ffi&     tfe#kftl    p#cary&¢u#1y,     frut     ¥hfa
re.qi'i±SaBted     ENfi     ts##     #frul#     prc¥tr£#t#
rB#ultff      fife&*      are      #fiaBt>r&Rfaiy      mc!rtiL
dis€£itw,ififfti#H   and   ##stbfaf i¥S   Qf   thfi
±deft*iEy   Sr   th#   tif#SffitlS£   E-±   have   a
*ee gcunbltl               p¥ ffifathth i i * ¥               SS
enmt#thd£¥*ies!g  pr±®r  *"S£  #egul&es+I

€?}    the   ±caStifi#    requ€ffted   fmgl®¥S   a   m*a#ticati
g®nSraiiy      a#:Icep*6d      with±#      t.hff      r®ifiir#ri*
j§Hi®Htif i€  £ammuttit#}   8rLct

!S}    the   mertifir!   ±g   #®€   mader   g©ialy   fc*r   tfts
prxpas  ®f #Siay.

{ngifeasis  REstfi* I

tirtdfar   &ufaES€t±eytl   {5} I    a  iifef*Hdfruts  need  rt€t  prca¥e!  thff   ENfi  HSSultg

#i`li  #e   £&v®f3blet   gathsr  it  m&Ifft  £Hl,y  faef  thg±sblifih©d  ±drat  tber£

as
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®i#  ffi   rBSgaasfaise  prfi!:±±iiSili*¥  k#at  a  #*#  ¥gifi¥   ##filfi  ke  grifefifsd   if

tfa#  fflds  #Ss"its  &r€  f#¥ft¥i*Eilff  ±#  €*g  t£#£#rtaifefig*  g±La.gg±k~FeekgraBun+

B#4  ±!±*„ngj±seg±  3$7   {fi]P±;i.   B£#+   £SS£}.   i±eees¥¢g+   angBS€€±iun   €5}   "#kca&

iE  #}`&gr  that+  a  £#dsqffi  ¥arlgiiferiH¥  a  peff¥*€9ri¥±aei*Ft  aetift#  *®r  EN*

tiee#Eififf  has  I.fi§  gtlthsrit¥  t#  #en£Sw  ±gE3!  fa¥id€fiee  ufaStifrar  Qr  nQtf  ±£

#st#  irt¥*¥ed3##ct  igt  €gifal + 'if,   ifeifa*¥,   3T¥  aef ff. *i$6  fife.
r}.±v.    ZafiSi.   A   n¢#  trial   w#t33\fi   onl.y  fag   #F&nt:ed   wfafaf©   t`thffi   &`E&*SJs

prE*#fs  #ffng #&£k+   i#heert  #fa®  rff€ngg#  sxppegi#  #t  ±*faBf  nefganft*1es  d#ti{tr±

Sf    ffuiltf     &ti#    #h€n    tt}efca    esxi#t®    a   #eny    tti    cas§tafaiifh    gL±il*    #¥

ir±g}##€rt£€  #rsg±   and   £`g!f  iS±i. rt  ELi`#EL   tiaENBfing   £*&t®  ¥..rm  Thas#S£    2S8

S.££±._.==g=±±g±_nggg__t   tiggf    #3fi    €&pp,    i!iy.    i99i} i  ,

¥ffi   H#&ds# *    oiA¥   xpipsl£ex€fi   fii¥£B£##   #&¥iSeed   a   br±fii   ee®t&r*t#

dgtt±&1  ca±  a  pfiti€i#n#r'S  pegtun##nryigtiSn  as*i#fi   fB£   #ENfi  sestiris.

Thee    AREiigt®   prraG1    &££ia!rmed   Sitse   de"±fii    S¥    d€£ffffialart£*#   m#tiSr¥

hse±::rauste     tit:±f==     frgriaL     judg€     H#qu*1y     b#ffL3tl     ife.Lffi     3g#±Si®rt     ftti     E&ti

®ey®ae'iwh€}ifesr*g   ffiay±x±*=BH#er   Sf   ]ti€gffantlant' *   fi#±1£   that   wesg   Frffi#ented   at

tr£R'i,   ffiS  #Blt   S#  enF&##ncca  rt¢t  p#ti8!#fi€#ct  ffi€  ti#i&lf   #hat±  de*#rmiH±asng

hh&L    ti¥S   dsfe!ntl€"t   #id   H®*   neast   t:h@   FsquiT®ffi#nt#   ff£   £i*tsg€€€5*i¥ri

fsi.   Spe#i'gi€aEil#,    £feg   xpgrilatrs   p&:mfa}   #engiuried   thfi€   *beg   trifai

j#tis;}!H!  t=#*ree*1#   £Qtlfid   thfit   it  w#as  rat   *Sasisrt#friy  ffr#hafai6  thafa  a
ntg#  tri#1  #®«£#  bS  SmarTtf¥d  tsecamee  the  fi#fi¥e¢*#S  p¥  €h€  d¥*gndeH¥t'S

#uii€  "&tl#   {*  unlikm`t¥  t¢  c'!S#ng®  the  *H#¥  vefdi#t-
8iffi±lffrly,     ifi    the    Sr#s!S#E    caSg*     ±#E    de¥Sn##Ht    tiras    ftSt

Hffl*isrl€tl  thf  rsqu±r€mentg  dr£  #ubae¢titift   {5!   beesn#€  the  tsryld€n£®
€hffit  wfiS  #aesaHr¥±ed  at  fabia  grlai  ffieerrsrfuQining&y  es±tihalis*e!tl  that  fa®

#ffiS  re#pef3sibl®  £®E*  ¥hB  tw@  mumds¥#r   3tt#  ¥ha  `#©Suifrs  Sf  alt¥  #urife¢#

SB#*ifig*   finy&rt  if   fa¥¢fflitls  ¥S  tfree  SBifen#antf   waslti  fi#*  fa#  1iifel¥

£g  ¢har!ES  the  jtiry irti#dict,   Far &h&t  ¥ff4±##n,  ¢pffir!  a#*rm±ttey  ft¥g#€fliatS

ti*g€  ±!ie  drwfiRt3riRE£  't!aca  fhle  t®  gatae&±5ti  tih®  r:eiseain±##  3i®qu±eemE!r**±

i3#  S  h€ck¥±ngf   ftirtbtiF  pS&t*€¢n¥igtiirm  RE&  tS&¥±E*§  i#  ifeat  ¥ftneafftse#

£fi  tife±gr  ffis€.
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ti--
gife      gr*{£gr!€ma      at      th€ar      defenfa:Ht'zE      £#iai      *fifa£.isrii*fi      *frff

al#faedae&+ §   ±±!bm    jE£Tt=di¥tenez±£   i=€ii±:ae*m*±ai¥    *naL    aeia#de¥#    #ikfr    ap*€:i±±#

gigg¢Lfi#  "at  wng±ac  figr±  dia¢=ici#i*d  te  arEiria:rtg  pficars   kft  fags  s±&tsemee:r*t+

rmi¥  dasg¢afi¢:ltas±::+ cat  *##¥€aimf:!wer  ia±*±a3aed   it}   fa#ar  itff  enr£¢*eEti  t:he  ¥iftiffi+ ae

gpa#trsapt*     €£`}    t}:t{S   a:ri:*isi]mg   £#   ch:i¢h  the   fr¢tii3es   ti¢erg®   foam.ri,    {3i    &fase

&rrsa&   fff   t.rt£±   wlck±seEs{    fa€Ftl±is:a   t±iat  i¢ee#fa   #l::aifeffirit    [4?    ±ti*   ±iES   gf   ri

[*ee1€  ¥i€gd  ar{±un£}  *=#i!i±  v.i¥tln:Lf a  rt#¢trf    }#}   *t]ies  ¥a#*  *h#g  h&  att&REpt®at

tife  hatngi,]=S   ifeg   €*a;]!:   t¢   #ie¢r   lfava   secainE#    i*t   tfeE   ¥ow*:ti   he  #aek   te

fr¢®id   ke]a±Hg    ±*i±e*¥   ¢#tFIE§¥H=ri    aft+  fa±¢¢¢a,    End    {T}     Ltrgr   ars&#   aiia±iff   tdr.ee

raiirae€±  trie#ha  i¢!'zi!#]ire  ±!ae  €i±squ#riea  kg#  es.+ridiEma*   ¥irfetralL¥  i3±i  jE2¥

t±*#     ¢£aifends#*+ g     #±::±*±a±:iPeca±rLts    *ra¥:g    ¢a#rGBfr,r&€tid    t!#    £tr*     ery.i¢sus*=ffi

a;<ailflma*±d  Sy  imrfaE*igatii±g  ¢£.#ieie#e[+

£ri   a{}€lifigrt+   t{:itp   £{:;i#enf±rlis   er£¢±®m#ffi   t*aS   PffiesEferi¢ti!d   a€   tritlit

{1+     *fu#    deife"±aat    laa±±    {::uns    €aifl    n±s    #lmias    ##d    hauSkles    ±ha€
¢#:*±:r€±±iFi!5ended   ikir±¥h   the   en±tLs   ¢se   the  i!igivife   tifeieh   ¢r&¥   b`evt±€i#cad   tS   £*ca

##€sd  chiifin{±  €:fat;a       rfer+    {`ti   *ha  d£*endars'*  madffi  S  Srat=rsnent  t¢  tthee

ninr±¥aa  @t   tfiH*  #e&r€]!®#  €±¢un€y   ife±t   Stak±rig   that   face  #+±t   it*¥  firs#d   esn   a

tr¢=¢facas*   }i:nifG  aas±  thaR   s§reiim±E  istat]es   ale   €be  unrtl¢¥t    !fi}    th€ae  ±aex®  blifed

#±aiRE:€>#'rsr+:±<±   ®ri`   tfae   de¥#irm±antf #   cemaehker   aLftcaae   t>£#i¢ifara   rs!#e!#utsgiri   frn¥

¢Fram:±±t  *car±rai:±±  &*  #is  nca"±*   armed   idt   Z*#`urr=  g¢rfeaigs  beg`a  wi*ti  ±rifelii3i!Ir

tii±aF_  *fro:Iifi  *aeBar#  €rsiae€£  £rem  tfase'  idei*endsrmfif #  firmca*   i¢itiexh  matrfu®ri  tfas

3aai::±:prm  l±a#  £**at  ifeis  bilacatiy  I*1fy*hin#  asp  ffiilftd  in.

#i.impi¥  rfetedy   the  s*fu:»iatas#iee  tlf  givfaan¢ie±  presented  &fa  *¥±al+

gri?lftt±xp  ±€F  #he  defenda#t' £  gS]1&t4   caqnef  bs3  igiv®sed*
i# , gr_*±xp,

esnsfe  14:iBlff  ffio:Etars   titan  at*fftfii"*   e.irideH#e   i#   hn¢   ieria±   riaac*rd

fro     Sixpj[:*s>3!:*      ±:h[e     de¥eri!#imn¥tt#     aett¥ictiou.      ¥be      dffi:f¥Hfi¢     aLrq±zcaa

¥rfuiamrenti¥ #±  tr.ia±  that  kt}e  1##* ##  ife¥enda"t,r3  ENfe  r]Engt±ired  th&*

l±a!   ±:>ia   i*#quifi±¢ti.   seesirertdrca±Baa+   ts#m   j±±r]f   #¢eem*   #naf   t`be   sea±'E  faad

{ai3:ere*:1     t:faig     dee±e:#daLn£`S     gi}ii#     be]firmd     ra     rsz*rsanEbi®    doub't     &ztri

€:5esfsirifihird  him+   EiriBz±  i£  ¥fiFe!   RE#  t€s*&\ fiELlat  tits   dcaf€fister#¥  n¢#  S*R##

ae
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#€rti   f&¥p#atrhe   t®   h£S   gaaFe±    kfasrs   i#   HS   #iaaasrifiSi€   ##®habfi±tp

tlt&*  kdrSse§  t#St  ¥*fiiiits  #S*iti  i£=froflifegti[  ±ifes  €hagig#  ¥rthrs  ±rs#¥S a  veFtliSt

ri#£  w#uld  thap  gssui€  irS  a  riB#  trial.
REasrdingi¥*     €}:±±g    i!:!Stir*    #ifidS    ±ha£    £fae    #€fffirtriant    h&es    nat

#di€*#*igd   fh£   £ngst±#RE#S*5   ¢i# tt , a . 8 I fi . 2&±g&R-3##€d}  *B±    anti   fi£#

gifeg#th#k  £#¥  £urtfaffi#  pest-c#n¥ieeti®n  rmst  #ffsEg  acid/S#  ca  htsar±ng  a#

ttsssff   ±9estzaea}   £5  ftft#et}¥  quHRE¥*

E.¥±!±±:.__EE±#._¥±,ap_r!Bsr±_.HREiff`L.`#S.±sp_ry±£±a`_E.ife_±gr_¥

i±Bfi   SSurap!L¥¥t   alsS   &ube±t®   bfaffit   k`##   £ffi#t3ihE   ff#    &hia   ENfi   kesesfs

r€fluirf  that  tla#antiant  bca  g#*Ht.>c3d  a  #S*  tritil.
i . Ere

r#   fa&   ©rLti€1ed   t$   3   Itca¥    trial   fa&S®d    Qri    r*ew±y   d±&cEovEr®d

€¥£dsrteer    a   €±q;gf#fldafi*    st#sf    ath®#   *#es€    Eke   t±aef   G¥iden#ti    ±B    il}

ma±##iai  ta  Eta  i#gtlg  arsri  rt¢*  enra*#}S#  ¢'tam#iati¥S  Br  ixpiffch±rig  Qr

cofi*#frdi#k#r#£   €¥§  di###rySred  Sine#  khs  t#±Bi  aasE  fiE*n  di#cr>¥®r&bl€

B¥  rff#gtinrfei#  riil£B&n#@  befa£#r*Enctf  &firi   S¥}   #£  €ttee  SSft  tha€  wnt*id

prrfe&fal¥   #it#ng@   Sh#`   3Liry's   RE#diSt   S¥   #   rtg#   b#i5}   g!&r®   ggarited+
§tak#  f - .ro_€th#;jg±±iBa;;rt    S&   S...=fu   as#f    31*    €1S#lL   #itife   gng&#ti   tG   pr#*8

#n®r    inira±@r±al    Sirid&r[ct!    is    &H#    BtyadffHes    fjt&t    #Suld    tthane    Srme

bearing  en  tha€  #`tff'ims  faca±Hg  atiirafiee#. # V. 3SS  #-St
I+T=  I--'`_  _

§E];±g]k  512,   S31   rApp.   fi±vt   i9#±} .   ##ung  th#t*#  "#  tr®  #fit>isfiad  if
tfaffi   fig¥Lf  ti£#co¥ffi¥ed  ev±d€ttee   iREuiti   haiFE   thft   pr€*tsahlfa   ¥f£RE±   ®f

rai&±ng   &   rfsas®Habl€   ifeubt   a#   tQ   Ehs   risfgndarit'#   ¥uiiE.   ELt*   &€
535.

HSereve£,    Sur   €en#tS   h#iro   een#±g£Sr*t`ly   rS#tigmi#©#   thart   ail
1::S:irSRE   p#cngS   Sf   &ftS   g±±g±jggg   £##t   ffiijtst   be   "st   be#givfe   tfica!   ©¥¥jedfinee

c=ar*  ha  SEiti  ±8  ±"ti±#  a  ttEt*  trial *  a;ifef;¥~#.±haEg!;g±gf  £4S  gi±__.,¥_grEE.`F=i_i

336   {Agrp.   Hiir.    bS$1}+   The   failure   a±   a  d£#Snd&ttt   to   Sca±isfF  afiy

I  The  ±=#prt  nt=¥zR€  that  tbB  ittlms  Gf  ce¥1drncei   Sr!  *h&ti*  #oun5fil  no*¢  ati®ks  £LLifthsr
p±:ur€"€3re±r!ip±#*£ai3I¢    REfi    test£*     ±rars     H#H£`hafal€    E®    ts€    te3ted    S€     £ife3     *ies    ®±
de#i*mri3tfi€r 3  Efirst  atl3tgen  ¥¢¥  pe8±*asz*T&€tl"  RED  ¢es±ir!g  ira  RE&T  s"ti  fa£S  #errsE8d
zprfefs:;!eii*   in   #3S?.   alnf y  tbta!tr+    tift#r   F`iaFee£¥£ng   tfrS   cattl£#   S€   £+±ieE   ?rdaeF  rma   £€#t€
#oSa  ##&  #ta##HS}  sREfik  aasiLi&fiai  S€*tir*#.
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Sfi¥   Sf   tslt¥   *hgee   ¥g#g€HL!±Ei#ifeg   givg   nff#l#   tl±sea¥Effed   se¥idfftrs   fas

#H£±iEiun±    i;#   #fi±ragEf    ti6n±&i   Sf   a   degBr±dsffi`k'S    ff#q€*ast    ±a*    rasE#

t#iai* Statffi  #t   J®fr#S_a.#} 34  ±±±  212,   £#3   {i§$1}.

th. aH-
¥H   ±frys   *¥£*#art&   a:±fi±:E±&,    t:¥ti!:±   RER   ¥€ee   I:est*ifefa  tr¥€    tii   t,ti€   ¥iffiFfiff

kelrfeveti  tp  lrs±  trogiv  try  4:his   ife#¢n!ckanf  dtairipff   kfaa*  ENrfe*,    [£}    the

tBren¥    ¥£3#*i#    b€±S     ±;i±at    *,false    dsg±usrfuiH*+a     tsrisetidaF    ee±Stfring    t*  a

tiiges®merEd   frt€    i¥f   t#rs   t3€i+   ##aerd   arraEfiHiti   *r!ee   pi¢£±ffi¥&  ¢e¢#;    aEnd

{St   aed±±s   *S±   afid  3#¥   £r±:rm  ±aue!±  ¥ieerfurS  rxpee   ELt+   flit   aasueif   tS
ci*ai!iELia¥£ilma,    ±#!ipei*arcfematRE€f    ass   £*en¢±#fftl±\tg±#rir  !aes±#¢##ee   anfl  t!ro€iid  #2¢t

have   ha€£   a   prirmrabi#   impeiig±   fin   the   ¥ur±rrs   tfgivdi#*.    fi¢®or*di±r*#yt

ds£*ti#asf*£  ±raso  alt®`!::  sEa*1s*±ad  ]pner+g  ¢ae  ae3= S*`cang  thrs&  Qf  thf gg±±g±

faE* *
n±t€:I:`m±]±in±;ii       irifbe>t+:!Le¥        fatride#se        iS       mer€r#        ouraul#*iinef

;irm]xpa€:Sting,     air   €`an£Taal±ctei±r¥+    a:rid+    the.¥S##xpj     in#¥i¥ff#ieg+t    t&

jt]®&itry  a  !:ii€aer  t¥ial,  #ima±ires  asi  e!v#£¢&tian  ev¥`  €\be  Faefrabife  fjxper#¥
a!u{:tl  €#idsnee  *€*`:tltl  th&ve  on  a  jury  ¥#rdist,   ¥her##o#tr,   ±he  *eetia

Pr±SgScerl¥   tiunriF#  *®  I;st±:.aesgtg   ttr]=ee  S+ thr¢B  gEg±g;car  test,   rtamaex¥r,   i¢friEr±faer

ttr¥   t!#`irii::*e'aae:«!g   ±sL   trS£   #tr¢   sort   €EFfit   wesI:ultl  gr#.rfeahl#  *=feiarstriae   thts   *i££ar* g

verd*di  i# a  new  t#ifeL #ers grsItted+"         &jkHffit  iee EL±  i?i
i¥und! i

¥fae   trjEn&€#i];:its   es[hatir  that  the  tie!£®naz±   #*¥#t€Lqy  a€   trial  giva¥

te  hig±±lig[!*±   ±::a±s  iaek  Bf   I:±€±£rfurttf a   av&  £€Etafiidi  eel  t#fe  glGve&+   in

i:#¥ca  qrifrt±astE   iE:iitf  #n&   tit   the   grime  seer*]&  ir=   gs&rs&ral+   fiffi   tnrs'  S±at&

pia±nt*    Cut,     idefem5ft    tls>`zngtli    rxpsate#ly   &rsu]ed    ttr    the    ±#*y,
irtj:=\+±rdfrog   lri  tiLia   siunma£=iorS.   ¥ha*  *ha!   iack  flf   t&jeS  edfe€#ndan£' #  "&

S*   the   #r£H±rsL   #¥eer±er+    S*   ¢in   tti&   ltr±*   g}ffre,    reffiiirieti   thiat   fre   fee

flf=quitt€d+  B©gp£±e ti¢#trnse  G"fiael' #  Sffror€8  fiS  eeii\  the  intaE#ri£¥
a+±  tfae!  **±:ir\eeisa±*atifias  £**S  iEz&!sat:iun,   ±ha  3I&¥y  \paa5  #®*  prs*seetlafl  and

¥"fe¥ia#faiife+#  tfa¢  dsefenidatht  o±  mirti€#g   trfas  rg*t]i*S  ¢¥  ttica  nseu!  t¢Sts  rip

ni¢t   brii#g    #&rih   givy   *ub&t&ri£±al}¥   netl   €viden€e   fahat   *tig    net
=!EiEiiii!mi¥tcaEd   ¥ff   ttia   ¥a±*=¥    &±    £rS*1.     Imedaerfu     titife   ir±ieefm+a!    ENR   t*aizsg

#
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d±acnersd  es  the  ±rfside  a€  ±n€!  righ±  ¥la¥*  i#  tnca  i=nly  apirfuae
*bef    rna    irs<:>±    ¥3:rs±as#il**ed   at    the    ±±me   fef   tnie   aleef          rfe'§   £riaif

¥!±ee>+      ±=±±€#     gvi€:i*±n.a;a     ia:     aen#±aE±sn¥     use:n     #faes     de¥¢tsdia[th¥£fi

#ifeggff"t  €fi  ifet;±±€:=e::i,iini!±=:i  t::hLaE±  ±haPe  ¥igt;±ife  graiaied  fi±*`  fi#h*  #1ov#  #ff

ri:usiritng;I   E:he!   derng     #±    `ihiFihici*   ii+he   3i±rip   fa€gard:   and   ifef!*ifi#*eB   fro¥trg#

ae£±¥£rfeinq   tfreE  iat&#&TEdant.

The  fis*  giv*€Sem¢:!e  I:hat  gen  #er±nstii  rdiss5  aprm  &s\  .khe  haEi#  a±

*¥£as  mqu±B#t  fat:  #  I:±±!rmr  trie±i  amatlmi=E  t®  iasipaa.¥t±mfaast  #£dcafiL`ga{  £l&£ffis

dy±  eiis#givnfaE±=#aneae!  £Eri¢±  Fke=n=t€!±tl  ectr*tiant=fl,   aE&  Iirmf i  aE@  grra±icas  m±aermch±eg+

±res   RE¥€r*   i#±:ra\   ±::±:i±±   i:±rrti]ae!t¥   fit   RER   ffi¢*&r±e±ie¥i# g   asi±ifemi#S±Gi#   amck   saEesrs

±*st:    feet;h  +¢in   t=ii!i!£   I:eel:a:r€i   at   t*±Ful   &#girmant   de   *t±i¥   i?t   Z¢I1.    ¥he

eife#  ¢£  ffiR  e€:it±.nsSi'#  argunrmt +a  fha±  Eh€  i*€k  fif  d#fr           trs  EN#
Ow  ±ha  itiBas  Eirq& ibiiL€iffi  tes€£d  pa±tii`f3#  Sha*  fiiS  #rmixpa#i,un  *tls  f&±#@

#r     fafari±=ac,dsfac*,      gil:ed    that    detca#t;±ir#a     plan.te#    rfunti    mBris±±a#tia*ca#

Sir':=£*eft¢e   &giv  aL#¢IBr  tS  caintrit:*  tha  dr¥iendan±   givf  rs&if*SE¥+

idi,  Egiv±_ife
The  axpi±usrtt#  sii#h  fort±I  tr]r'  B£#  {=se!unael  #1€*"*se!±y  €t&t  acab±mai±

hift   r     LREt   S£+r   ff   rititt   trfail+    "®   mfr5urity   fl£   #r!eL   ficw   etr[risf¥&e

redte¢:I  up¢ir*  in  &hlB  i±iafaun±±an*f a  p¢!tii*±¢m  far  pc+&tngSr±vi€thon  r#1iSf

tra&  Siased¥  pne±ErSrStend   and   a*i#iiae#  tfi   *:itg   3tir¥  tfia*   ¢omv.i±ifea   fe±ca+

¥fl   edti±tier*t   REEL  a:z£#a*tfseElf a   fia!:fiinetca#ts  qtii  ttry  thra  d#iBtlikei¥gt*  ¢€  €be

iiE*sr+i9afiqut±:ng   dcatsee&iire3   and   #fars!mefti.rti!   tsotars   hairaE   fefi±:fi   *Ssed   BS

1*!iiiigxpzlii£:thrmanrE   ieeiirL£±!eni{=ft   aft   tfuf*   ife*aB#deife` ff   txial.

&t>cor.i#ingly+    *=.ha  de¥Snda#t'#   g€rsL&*St   fei3:   a   tit#ti   trial   basrsd

t±|peii:±  th¢:!!  ec:'tg€sul#S  S£  the  pest-eenviS€i¢i±+  "A  tsst#  is!  hamBtry t}ENRE.

€ * B|*±ee±=:atl A *m*1niaB *zH"-frtr
PEfi  i=roi±ffis¢!}   &izziaF   ¥Ieekas    tit   S   *iE#  ¥riai   £#r   fafas   tigfefitlrfut   #i±

¥:ke  ¥r.¢Funch!¥  t:ha¥  tfaia  aeeeee  mln  tec¥¢  praee  aha€  ifefti  uns  p¢}±ce
#±ai±:I   proseast¢fi#t    fiies€=#ndtic:i+    and    {±}    tc+   faairth    niE±    een¥i¢tiat¥

tytie;aE±®d  haased  xpatft  hiri  ffea  S*afict±ng  gia±ife #f  irtfi#een¢€ +

ifetB     regard    ta     ?£R    eeHnat'S     Claims    tr#    paiice     and
prtiisfec;ut¢¥±.a!i  sei¥genritac=tf   a  p&±*E±@ne¥  mi±st  #11¢Se  f&drf  that  Bg"

±±
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asieeee    ±b#n   HRE*#    #*alld   aaseife*aasgi. # §±a`t..e ¥., ±al   H'd*

B±   ±RE*    ±¥S   Sfipp+   Bi¥*   1*gSi+   lae±ff#,    tfaSg#   &#fi   un   €ja#ts   ar#E
ffr¥tfa b¥  PgH  ti¥€RE;±#€1  *®  &]agr];iart  =haae  ae#iess  a&±ngs¥irmst  €aung€i

€i#ias  tfaffi€  thee  ¥tiEttitg  ®±  ±L±±a  ffih  t€gLkff  praeg  tfaat  *h€  dst§€ti¥i±S
in    this    esEEiB    ftL&nt€ir€±    or    malt#f&€±uae#    svidgffieef     &nri    tifesit    ttts

jtst£±atafifi    P#®StsgutS#S    €ngagffid    ±t*    paese€uto=i&i    fft±Hgonduct    fax
€xpllnd±ng  *£tfr   gh€  ¢±±tertiima£*   ¥ke  REtlrt   is  #Sg  pe*fa#fisdBd.   ¥hera

££  n#  ¥¥±#er!!€:#g  be€Sr#  EhiE  "exrs  ¥ha*  anF RE±S#anderEi  *ack  phaes,
This   t3ougL   w*ii   r!i*it   Sr`ant   a   ffiffif   tgifil.    ®¥   R¥REi   #n   Sgi#REtiaay

ha#±ng*      te#i:>as     ngpelfi     eamei#arfley     and     Spe€ul¥£±ires     3&3®rfe±€n¥.

A±g#S¥tl±]rml¥i   kis*  defendamt'#  requf*Et   fSr  a   nflitf  tgiEl  ha€esd  upca¥

pciliee  and  #F®SREt!S#ridi  mi##®r*#ttgt  1#  fier€b¥ REF:REt
Finally+   £Sr  £&€  rfasonsi  diHtmaatsd  its  anst3finffi  ty{A}   and  ¥{fa}

afrove+   defSinE&an#' S  REq:uEiiasst  £S  ¥fficatS  tii5  een¥kati*fi  feaseffick  expefi  h±a

f±::massfanding  €1tiim  m#  iineaermee  is  he#rfe¥  HqRErm.

Based   uprffi   fhe   ftire¥ti±ffig,    the   ds±ca&&#t+E   aiRE±i#3tLon   #®F

pest-esft¥±ct±ftn  Lffi±±Ef  Shall  trffi  &`nd  ±E  hereby  z¥"ue,

ifeted¥ -pe-,-±---------i:-
rsinFg*ret  H+   FSfi,   P,J*€*t
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PRELIMINARY STATEMENT

Petitioner Josh Pompey is serving two life sentences for a double murder

committed in Hackensack, New Jersey in 1989. This law firm represented

Petitioner during two trials and later in a state post-conviction relief ("PCR")

claim. Since 2015, the undersigned has agreed to represent Petitioner pro bono.

Petitioner challenges his 1998 conviction and now comes before the District Court

seeking habeas relief and a targeted evidentiary hearing.

Petitioner has gained powerful, newly-discovered DNA evidence as a result

of post-conviction testing ordered in state court. As demonstrated below, the newly

discovered infomation establishes that Mr. Pompey's conviction was obtained in

violation of Due Process, and that he is probably innocent of the murders of

Audrey Robinson ("AA") and Madeline Mitchell ("MM"). Petitioner now requests

limited follow-up DNA testing to inculpate a third-party suspect. At a minimum,

the newly discovered evidence is material in that it could raise a reasonable doubt

and alter the verdict.

During the criminal investigation, the police played judge, jury, and

executioner by determining that a conviction by any means necessary was

required. There was a race to judgment to charge Petitioner, a cognitively impaired

professional boxer, with no time taken to consider the actual mode and manner of

the crime. Once the police and the prosecution went down this dark path there was

3
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no turning back. Rampant prosecutorial misconduct also occured at trial and on

retrial. The prosecution's entire case rested on planted blood evidence, planted

physical evidence, a stenographic statement filled with now-proven falsehoods,

and manufactured and tampered with physical evidence, including a pair of gloves

which were manipulated to fit to the false confession. The lynchpin of the State's

case was that Pompey confessed to stabbing both victims while wearing a pair of

his mother's brown gloves. However, it has now been proven by DNA testing

conducted by the New Jersey State Police ("NJSP") that victim A.R. was the sole

owner and chronic wearer of the gloves. Pompey has been cleared as to the gloves

and the NJSP lab conclusively stated by their results grids and reports that Pompey

never wore them. Given that the glove evidence was central predominant piece of

evidence used to bolster and buttress the confession evidence and was the key

piece of physical evidence used to convict Pompey, the State's case is left in tatters

and is actually dead on arrival. Had the jury known what today we know today, the

outcome of the second trial would have been different.

The premise of the confession is that Petitioner said he used his mother's

brown gloves to break into the victims' home and stab them to death while wearing

those gloves. The confession is replete with Pompey claiming he got his blood all

over the murder weapon that killed A.R. by repeatedly slipping on the knife and

bleeding though the left glove onto the knife. At trial, using older DNA testing

4
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methods and serology, the defense proved that Pompey's blood was not on the

knife, but the prosecution argued that DNA testing of the gloves was impeded by

low-grade technology of the time, and claimed that degradation explained not

finding Pompey's DNA on the gloves. However, DNA science has finally caught

up and modem STR/DNA testing cracked the case for us when the NJSP ruled out

Petitioner as ever contributing any blood or DNA to these gloves. The best

exoneration evidence any habeas petitioner could ever dream of in a false

confession case came when the NJSP found that A.R. was the actual owner/wearer

of the gloves-the key piece of physical evidence in the prosecution's case-in-chief.

Our state court appeals are now exhausted.

Moreover, the new evidence also shows that police took the left glove, in

evidence at the time of the confession, and tore it to fit the cuts on Pompey's

hands. The new DNA evidence also corroborates photographic and documentary

evidence suggesting that the police planted evidence recovered at the double

murder scene two days later to fit aspects of the false confession. Thus, Petitioner

respectfully requests a targeted evidentiary hearing as to the new DNA findings, as

well as limited additional DNA testing to establish third-party guilt, as A.R.'s

boyfriend was also a person of interest, and forensic fingerprint evidence, potential

blood evidence, and pathological evidence all placed him at the crime scene at the

approximate time of death, with no alibi.

P€+.c\ffl
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The PCR court failed to comprehend the significance of newly available

STR DNA test results and failed to hold evidentiary hearings, precluded scientific

evidence, and refused to order additional DNA testing. The errors made in this case

in state court involve multiple and compounding violations of our U.S.

Constitution making this case now ripe for federal review.

This is a case of innocence, and we pray to God that this Honorable Court

will not turn away from grappling with this exceptional travesty of justice

perpetrated upon Petitioner and society at large. The New Jersey state courts have

unfortunately turned a blind eye to the newly discovered DNA and forensic blood

evidence proving that Petitioner's purported confession was false. We trust that this

Court, upon absorbing the new evidence presented in this Brief, will see the light

in this case, not turn its back on the truth as the state courts have and recognize

Petitioner' s gateway claim to innocence.

FACTUAL BACKGROUND

A. THE CRIMINAL INVESTIGATION

On September 5, 1989, AR and her MM were murdered in their home in

Hackensack, New Jersey. Based on the medical and forensic evidence, the victims

were each stabbed to death by two different knives. The knife that killed AR was

taken from the kitchen utensil drawer in the victims' kitchen and was found by

investigators for the Bergen County Prosecutor's Office ("BCPO") during a search

Pr + . a SO
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of AR's bedroom. It appeared that the killer went to the victim A.R. 's car and was

secreting bloody evidence in it and was going to flee in it.

A.R. 's boyfriend Edward Hoffman immediately became a person of interest

in the slayings. The police accused him of the murders on the day the bodies were

discovered. After the police eIToneously let Hoffman go that first night, forensic

fingerprint evidence, potential blood evidence, and pathological evidence all

placed Hoffman at the crime scene at the approximate time of death with no alibi.

The case next took a turn when an off-duty Hackensack Police Sergeant

named Michael Mordaga decided on his own without an arrest warrant or

supervisory clearance to arrest Petitioner, Josh Pompey. Petitioner, a former

amateur and professional boxer, exhibits borderline intellectual functioning with an

IQ of 78, and as a child tested as low as 50. Before his arrest, Petitioner received

little or no formal education. In addition, he suffered innumerable concussive

blows to the head as an amateur and then professional boxer fighting off and on out

of Larry Holmes Boxing Camp. Because of CT scans of deceased professional

boxers, it is now understood that this type of head trauma commonly causes brain

damage and significant cognitive impairment.

Lacking any hard evidence, Mordaga staged the arrest. The Mordaga police

report fixated on whether or not Petitioner had cuts on his hands, as Mordaga

claimed he believed that the killer had cut his hands during the attack. Mordaga

Pe+. a 8 I
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also inconsistently claimed he was not assigned to the homicide division or the

case, and he claimed he had not entered the crime scene, but somehow he knew the

killer had bled at the scene. Mordaga's claim of lack of involvement early on is a

disputed fact. Mordaga in the end had his fingexprints all over this case from the

start when he vouched for Hoffman and directed the BCPO towards another target,

namely, Petitioner. Mordaga was a part of the process to tamper with evidence and

he orchestrated and extracted a false confession as part of the frame-up of

petitioner.

Once Mordaga had Pompey in custody two additional investigators arrived.

Hackensack Police Officer Jay Alpert was assigned to the case. He testified that he

had no hard evidence to arrest Pompey and during Mordaga's interrogation of

Pompey Alpert suddenly and mysteriously left his own interrogation. BCPO

Investigator Michael Carlino, armed with police reports, medical examiner

pathological evidence, and details of the mode and marmer of death joined

Mordaga in the interrogation room. Carlino falsely claimed under oath he had no

notes or case files and the killer told him things only the killer would know. Before

the trial a photo was found depicting Carlino at the confession location with a red

well brown file filled with case reports and documents. It was also learned years

later that at least one police interrogator was armed with a gun in plain sight. No

P€+.cl62-
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handwritten notes were retained, and the interrogation was neither videotaped nor

audiotaped.

At first, Petitioner denied any involvement in the murders and explained that

he had cut his hands while jumping a chain-link fence to run track after hours at

Hackensack High School in preparation for a boxing match. Officers Mordaga and

Carlino had complete knowledge of the crime scene and the intricacies of the mode

and manner of death. In the confession Pompey indicates he tried to rekindle a

relationship with A.R. that had broken off for many months. Pompey stated he

broke in through the basement of the home where A.R. lived with her two aunts.

He stated A.R. was angry at him for the break-in. Pompey claimed she had sex

with him, but he had armed himself with a knife and in the course of a struggle she

was strangled by a belt and stabbed to death numerous times. The crime scene

itself involved a bloody bedroom mess filled with clothes and belongings owned

by A.R, with A.R. lying dead in the middle of the room.

In page after page of almost the entire stenographic statement the one major

key piece of central identification that the police honed-in on was establishing that

Josh Pompey wore brown gloves owned by his mother to burglarize the home, rape

A.R. and stab both victims to death. Pompey goes into great detail page after page

as to how he slipped badly on the knife cutting his left hand while wearing the left

glove and he stated he bled all over the knife and the glove/s and by implication all

Pc+.0.e3
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this occurred while he was holding the belt. The confession indicates [albeit

falsely] that somehow A.R. pulled off pompey's right glove as she is stabbed to

death and asphyxiated by the belt ligature. Pompey then confesses he tried to hot

wire the car outside unsuccessfully and he then washed up at his home canying

bloody belongings from the crime scene back to his home. Pompey then confesses

that he used a plastic bag from his home to put the bloody evidence in which

includes bloody pants, a bloody shirt, the bloody glove [left] and other assorted

items all puxportedly taken by him from the crime scene and he then stated he

dumped these items and the plastic bag in a wooden area not far from the original

crime scene. Pompey also states he dumped bloody evidence in a dumpster outside

a school not far from the crime scene or the wooded area.

As we now know through newly discovered DNA and serology and blood

testing evidence from the PCR this entire connection of matching up found bloody

evidence in the tertiary crime scenes [dumpster and wooded area] was

manufactured and planted to give the false appearance that the confession and the

evidence linked up together interdependently and was truthful.

As it turned out, the police had actually photographed the crime scene where

the victim A.R.'s body was found on 9/5/89. This included limited film of what is

known as the roll over the body snapshot where what was beneath A.R. was

depicted as the police rolled her body over. As seen in the photo progressions

Pc+,a8+
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