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UNITED STATES COURT OF APPEALS
FOR THE FOURTH CIRCUIT

No. 24-6254
(3:23-cv-00256-MHL)

MICHAEL ROY FULLER

Petitioner - Appellant

V.
CHADWICK DOTSON, Director

Respondent - Appellee

JUDGMENT

In accordance with the decision of this court, a certificate of appealability is

denied and the appeal is dismissed.

This judgment shall take effect upon issuance of this court's mandate in

accordance with Fed, R, App. P. 41.

/s NWAMAKA ANOWI, CLERK

APPENDBIK A
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FILED: August 2, 2024

UNITED STATES COURT OF APPEALS
FOR THE FOURTH CIRCUIT

No. 24-6254, Michael Fuller v. Chadwick Dotson
3:23-cv-00256-MHL

NOTICE OF JUDGMENT

Judgment was entered on this date in accordance with Fed. R. App. P. 36. Please
be advised of the following time periods:

PETITION FOR WRIT OF CERTIORARI: The time to file a petition for writ

-of certiorari runs from the date of entry of the judgment sought to be reviewed, and
not from the date of issuance of the mandate. If a petition for rehearing is timely
filed in the court of appeals, the time to file the petition for writ of certiorari for all
parties runs from the date of the denial of the petition for rehearing or, if the
petition for rehearing is granted, the subsequent entry of judgment. See Rule 13 of
the Rules of the Supreme Court of the United States, www.supremecourt.gov.

VOUCHERS FOR PAYMENT OF APPOINTED OR ASSIGNED
COUNSEL: Vouchers must be submitted within 60 days of entry of judgment or
denial of rehearing, whichever is later. If counsel files a petition for certiorari, the
60-day period runs from filing the certiorari petition. (Loc. R. 46(d)). If payment is
being made from CJA funds, counsel should submit the CJA 20 or CJA 30
Voucher through the CJA eVoucher system. In cases not covered by the Criminal
Justice Act, counsel should submit the Assigned Counsel Voucher to the clerk's
office for payment from the Attorney Admission Fund. An Assigned Counsel
Voucher will be sent to counsel shortly after entry of judgment. Forms and
instructions are also available on the court's web site, www.ca4.uscourts.gov, or
from the clerk's office.

BILL OF COSTS: A party to whom costs are allowable, who desires taxation of
costs, shall file a Bill of Costs within 14 calendar days of entry of judgment.
(FRAP 39, Loc. R. 39(b)).


http://www.ca4.uscourts.gov
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PETITION FOR REHEARING AND PETITION FOR REHEARING EN
BANC: A petition for rehearing must be filed within 14 calendar days after entry
of judgment, except that in civil cases in which the United States or its officer or
agency is a party, the petition must be filed within 45 days after entry of judgment.
A petition for rehearing en banc must be filed within the same time limits and in
the same document as the petition for rehearing and must be clearly identified in
the title. The only grounds for an extension of time to file a petition for rehearing
are the death or serious illness of counsel or a family member (or of a party or
family member in pro se cases) or an extraordinary circumstance wholly beyond
the control of counsel or a party proceeding without counsel.

Each case number to which the petition applies must be listed on the petition and
included in the docket entry to identify the cases to which the petition applies. A
timely filed petition for rehearing or petition for rehearing en banc stays the
mandate and tolls the running of time for filing a petition for writ of certiorari. In
consolidated criminal appeals, the filing of a petition for rehearing does not stay
the mandate as to co-defendants not joining in the petition for rehearing. In
consolidated civil appeals arising from the same civil action, the court's mandate
will issue at the same time in all appeals.

A petition for rehearing must contain an introduction stating that, in counsel's
Judgment, one or more of the following situations exist: (1) a material factual or
legal matter was overlooked; (2) a change in the law occurred after submission of
the case and was overlooked; (3) the opinion conflicts with a decision of the U.S.
Supreme Court, this court, or another court of appeals, and the conflict was not
addressed; or (4) the case involves one or more questions of exceptional
importance. A petition for rehearing, with or without a petition for rehearing en
banc, may not exceed 3900 words if prepared by computer and may not exceed 15
pages if handwritten or prepared on a typewriter. Copies are not required unless
requested by the court. (FRAP 35 & 40, Loc. R. 40(c)).

MANDATE: In original proceedings before this court, there is no mandate. Unless
the court shortens or extends the time, in all other cases, the mandate issues 7 days
after the expiration of the time for filing a petition for rehearing. A timely petition
for rehearing, petition for rehearing en banc, or motion to stay the mandate will
stay issuance of the mandate. If the petition or motion is denied, the mandate will
issue 7 days later. A motion to stay the mandate will ordinarily be denied, unless
the motion presents a substantial question or otherwise sets forth good or probable
cause for a stay. (FRAP 41, Loc. R. 41).



Case 3:23-cv-00256-MHL Document 12 Filed 02/16/24 Page 1 of 1 PagelD# 417

AO 450 (Rev. 5/85) Judgment in a Civil Case

UNITED STATES DISTRICT COURT

-------------- Eastern DISTRICT OF  -----=--o-e==-Virginia---------------=-=---

Richmond Division

MICHAEL RAY FULLER,
Petitioner,
V.
JUDGMENT IN A CIVIL CASE
HAROLD W. CLARKE, Case number: 3:23¢v256
Respondent.

Jury Verdict. This action came before the Court for a trial by jury. The issues have been tried
and the jury has rendered its verdict.

X Decision by Court. *This action came to trial or hearing before the Court. The issues have
been tried or heard and a decision has been rendered.

IT IS ORDERED AND ADJUDGED that the Motion to Dismiss (ECF No. 6), is GRANTED,
Fuller’s claim is DISMISSED, and the § 2254 Petition, (ECF No. 1), is DENIED; the action is
DISMISSED. Judgment is hereby entered in favor of Respondent, Harold W. Clarke. '

February 16, 2024 FERNANDO GALINDO,
Date Cler Ty
¥
" W
(By) Deputy Clerk

A TRUE COPY, TESTE:
CLERK, U.S. DISTRICT COURT

Afﬁ?eﬂdb( B
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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF VIRGINIA
Richmond Division
MICHAEL RAY FULLER,
Petitioner,
v, Civil No. 3:23¢v256
HAROLD W. CLARKE,

Respondent.

FINAL ORDER

In accordance with the accompanying Memorandum Opinion, it is hereby ordered that:

1. The Motion to Dismiss, (ECF No. 6), is GRANTED;
2. Fuller’s claim is DISMISSED, and the § 2254 Petition, (ECF No. 1),
is DENIED; :
3. The action is DISMISSED;
4. A certificate of appealability is DENIED; and,
S. The Clerk is DIRECTED to enter a final appealable Judgement in a Civil Case in

favor of Respondent as a separate entry on the docket.

Fuller does not request, and the Court does not grant, leave to amend, rendering this order
final and appealable. See Britt v. DeJoy, 45 F.4th 790, 796 (4th Cir. 2022) (holding that an order
dismissing a case without leave to amend is final and appealable). Should Fuller desire to
appeal, a written notice of appeal must be filed with the Clerk of the Court within thirty (30)
days of the date of entry hereof. Failure to file a notice of appeal within that period may result in
the loss of the ability to appeal.

The Clerk is DIRECTED to send a copy of the Final Order and accompanying

Memorandum Opinion to counsel of record.

And it is SO ORDERED.
VA N
Date. QWO ATRUE COPY, TESTE: i famah | 74
Richmond, Virginia CLERK, U.$, DISTRIET COURTnited States District Judge

~—DEPUTY CLERK
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Michael Roy Fuller, Appellant,

against Record No. 220301
Circuit Court No. CL19-380

Harold W. Clarke, Director, Appellee.
From the Circuit Court of Caroline County
Upon review of the record in this case and consideration of the argument submitted in

support of the granting of an appeal, the Court is of the opinion there is no reversible error in the

judgment complained of. Accordingly, the Court refuses the petition for appeal.

A Copy,
Teste:
Muriel-Theresa Pitney, Clerk
By: hwf z.{b,%:} f‘;’{;ﬂ}é{s:,éw

~

Deputy Clerk



b

Buch - U280 0082

VIRGINIA:

IN THE CIRCUIT COURT OF CAROLINE COUNTY
MICHAEL ROY FULLER, Y
Peti(mn’er,,
v D - Case No. CL19-380

- HAROLD W. CLARKE, DIRECTOR

~of fact and conclusions of law.

OF THE DEPARTMENT OF CORRECTIONS,

Respondent.
| FINAL ORDER
Upon mature éonsideration of the pleadings, the controlling legal authority, written
arguments of counsel, and a review of the’ geﬁnaﬁe portions of the record, the Court finds the

petitioner, Michael Roy Fuller, is not entitled to the relief sought and makes the following findings

Procedural History

Fuller challenges his detention pursuant to a final judgment of this Court in matter CR16-

~81. On June 25, 2015, the jury convicted Fuller of maliciously shooting at an occupied motor

vehicle. The jury fixed his sentence at two years in prison. The circuit court imposed the two year

sentence but suspended one year of that sentence. ‘The Court entered its final judgment on January

" 30,2017. Fuller filed a petition for appeal in the Court of Appeals, challenging the sufficiency of

the evidence in support of his conviction. The Court>of Appeals denied his petition by one-judge

order on October 17, 2017 and by three-judge review.on February 16, 2018. Fuller then filed a

petition for appeal in the Supreme Court, which was refused on dctober 23,2018. On oraround .

May 28, 2019, Fuller timely filed a petition for a writ of habeas corpus in this Court.
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Ineffective Assistance of Appellate Counsel

In Fuller’s sole claim of ineffective assiétgnce of appellate counsel, he alleges that counsel

“was iheffective when counsel “failed to assign error on"appeal and argue that the trial court’s,

.SreﬁJsal to instruct the jury.on heat of passion was reversible error.”

The Couﬁ finds as follows:

1 Fuller has satisfied neither the “performance” nc;r ‘the “p;-ejudice” prong of
- ‘. Str"icléla-nd..
2. “There was léés than a écintirlla’ of cvidénce presented at trial that Fuller acted in the
heat of passion. “
3. Any argument‘on appeal that the trial court erred ‘in refusing that instruction would

have been unsuccessful.
4. Appellate counsel was not ineffective for failing to present this heat of passion
argument on appeal.
' 5. Fuller has failed to meet his burden of demonstrating that the heat of passion issue
-was “clearly stronger t_han,t'hose prescntéd” by appellate ;:ounsel on appeal, -

6.  Fuller has failed to rebut the presumption that counsel’s representation of Fuller on

: appeél was coﬁstitufioﬁally reasonable and has failed to shéw prejudice under Strickland.

e e e e e o

7. The allegations of illegality of the petitioner’s detention can be fully determined on
the basis of recorded matters. '
| It is, therefore,

ADJUDGED and ORDERED as follows:

I. The entire criminal file and direct appeal regarding the charges identified ﬁerein be

made part of the record in this case.
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2.~ Petitioner i not eatitled to an cvidontiary hearing or oral ergument on the motions”
pending before this Court and the Court disposes of the hearing set on February 7, 2022.
! .3..  The petition for writ of habeas corpus be, and is ierobiy, denied and dismissed.
Thie Clotk js directed @ forward a certified copy of this Order to David B. Hargets, counsel
P {or the petitioner, and Lism A. Tuivy, Assistont Atlomey Gézienal, counse] for the respondbr.
. v ' . v b' ; . )
‘ ) Everedthis {7 ey of if«‘t’%}, , 2022,
)
¥ ask for this _
Liam A. Curn(J v
Alsistent Attornoy Gengral N
Virginia Stazc Bar No. 87438 . ‘
Offive of e Aftosncy General . -
202 Narth 9th Street
© Rickmond, Vieginia 23219
. (804) 786-2071 {phonc)
(804) 371:0151 (fx)
* - cagoriminaliitigation@aag.stute vens
Counsel for the Regpondent
* Seenand Ado For Pt Foarens STaded VA dhe Fwa“a-b
‘%Wﬁ&& A Sugsord e i
'David B. Hargett, Esquire c ﬁo.?f TR AshudtoA on heat
** Virginia Stats Bar No. 39953 ¢& passion ‘aand, iF &:‘gmt' Hae TS8tae
HARGETT LAW, PLC i WA e s, <e ‘ <
11545 Nuckols Road, Suite Whhevs Veen saceashul on agpeal,
Glen Allen, VA 23059 ’ ) — ]
Office: (804) 788-7114 ‘
Facsimile: (804) 915-6301
ernail: dbh@hargettlaw.com
Counsel for the Petitioner
3
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VIRGINIA:

In the Court of Appeals of Virginiaon Tuesday the 17th day of October,2017.

Michael Roy Fuller, | Appellant,

against Record No. 0175-17-2
Circuit Court No. CR16000081-00

Commonwealth of Virginia, Appellee.

From the Circuit Court of Caroline County

Per Curiam

This petition for appeal has been reviewed by a judge of this Court, to whom it was referred pursuant
to Code § 17.1-407(C), and is denied for the following reasons:

I. and II. Appellant challenges the sufficiency of the evidence to sustain his conviction of maliciously
shooting at an occupied motor vehicle in violation of Code § 18.2-154. “When coﬂsidering on appeal the
sufficiency of the evidence presented below, we ‘presume the judgment of the trial court to be correct’ gnd
reverse only if the trial court’s decision is ‘plainly wrong or without evidence to support it.”” Kelly v.

Commonwealth, 41 Va. App. 250, 257, 584 S.E.2d 444, 447 (2003) (en banc) (quoting Davis v.

Commonwealth, 39 Va. App. 96, 99, 570 S.E.2d 875, 876-77 (2002)). “On appeal, we will consider the
evidence in the light most favorable to the Commonwealth, as it prevailed in the trial court.” Whitehurst v.
Commonwealth, 63 Va. App. 132, 133, 754 S.E.2d 910, 910 (2014).

On June 19, 2015, Patricia Seaver visited the Caroline County home her sister, Nancy Halstead,
shared with appellant. Seaver had known appellant for more than thirty years. Halstead and appellant gave
Seaver a pistol as a gift. Appellant spent some time with Seaver teaching her how to use the pistol. Later,
Seaver drove appellant and Halstead to a location in Ashland to pick up a moped. Halstead then rode the

moped to a Denny’s restaurant in Caroline County. Appellant traveled with Seaver in the car to the restaurant

to have lunch. }Aﬁf)? el\C(L\é E




Before Halstead arrived, appellant told stories and behaved in a manner that was insulting to Seaver.
After Halstead reached the restaurant and food was served, Halstead and Seaver were talking to each other.
Appellant became angry and confrontational, and yelled at them from across the table. Seaver got up and left.
After waiting for a period of time in her car, Seaver drove to Halstead’s and appellant’s home and left some
items of their property on the porch. She also left behind the pistol Appellant had given her.

After talking to Halstead by telephone, Seaver returned to the restaurant and agreed to drive appellant
home. Along the way, appellant became upset about.Seaver’s driving. He was thrashing about and |
distracting her. Appellant then directed Seaver to turn down a narrower road. Seaver did so, but was scared
because she thought appellant was “up to something.” She stopped the car to turn around and head back to
the ma’in road. Appellant demanded that Seaver let him out of the car. Seaver said she would drive appellant
home. She continued driving. Appellant ordered her to stop the car by the count of three or he would fire his
gun. Appellant then fired his gun, and a bullet struck the dashboard of the car. Appellant got out of the car
and told Seaver that she had “kidnapped” him. Seaver drove away. She stopped at a nearby fire station and
reported the incident.

Halstead testified that during the meal at Denny’s, Seaver made disparaging remarks about several
members of their family. Regarding Halstead’s and Seaver’s elderly father, appellant said that Seaver should
do whatever her father wants. Seaver got angry and stormed out of the restaurant.

Testifying in his own behalf, appellant said Seaver was driving in a dangerous manner when they
were traveling to retrieve the moped. After appellant complaine(i, Seaver stopped driving erratically. At the
restaurant, Seaver was confrontational in her discussion with Halstead. Appellant denied yelling at Seaver.
He claimed she suddenly shrieked and entered a “fugue” state. Seaver pushed Halstead out of the booth and
left.

According to appellant, when Seaver returned to the restaurant later, she asked him several times, in a
friendly tone of voice, to get in her car. He agreed. As they traveled, appellant changed his mind and wanted

to return to Denny’s. He grabbed the steering wheel to turn the vehicle to the right down a narrow road.
-
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Appellant said Seaver’s eyes had “turned black.” He feared she was in a “fugue state” or had been drugged.
Appellant demanded that Seaver let him out of the car. When Seaver pulled into a driveway, appellant

opened\the door to get out. Seaver started backingup quickly. Appellant reached over to grab the key in the

ignition." Appellant said he was scared and “automatically” pulled out his gun. He fired the gun into the

dashboard of the car. Afterward, appellant exited the car while it was still moving.
Appellant contends the evidence was insufficient to prove that he acted with malice when he fired the
gun. He also claims he acted in self-defense.! -
- “Whether or not an accused acted with malice is generally a question of fact and may be proved by

circumstantial evidence.” Canipe v. Commonwealth, 25 Va. App. 629, 642, 491 S.E.2d 747, 753 (1997).
Malice inheres in the intentional doing of a wrongful act without legal
Jjustification or excuse. Malice is not confined to ill will, but includes any
action flowing from a wicked or corrupt motive, done with an evil mind or

wrongful intention, where the act has been attended with such circumstances as
to carry in it the plain indication of a heart deliberately bent on mischief.

Williams v. Commonwealth, 13 Va. App. 393, 398, 412 S.E.2d 202, 205 (1991).

“Self-defense is an affirmative defense which the accused must prove by introducing sufficient
evidence to raise a reasonable doubt about his guilt.” Smith v. Commonwealth, 17 Va. App. 68, 71, 435
S.E.2d 414, 416 (1993). “The trier of fact determines the weight of evidence in support of a claim of
self-defense.” Gardﬁer v. Commonwealth, 3 Va. App. 418, 426, 350 S.E.2d 229, 233 (1986). “[A] person

who reasonably apprehends bodily harm by another is privileged to exercise reasonable force to repel the

assault.” Diffendal v. Commonwealth, 8 Va. App. 417, 421, 382 S.E.2d 24, 25-26 (1989). Regardless of

who is at fault for precipitating the confrontation, the “amount of force used [by the defendant in his defense]

must be reasonable in relation to the harm threatened.” Id. at 421, 382 S.E.2d at 26.

! The Commonwealth asserts that appellant did not argue self-defense in his motions to strike the
evidence. However, appellant did raise the self-defense claim in a motion to set aside the verdict.
-3-
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VIRGINIA: IN THE CIRCUIT COURT OF CAROLINE COUNTY

Hearing Date: January 25, 2017 FEDERAL INFORMATION PROCESSING
Judge: Sarah L. Deneke STANDARDS CODE: 033

COMMONWEALTH OF VIRGINIA
v. Case Number(s): CR16000081-00; CR16000381-00

MICHAEL ROY FULLER, DEFENDANT

ORDER
Attorney for the Commonwealth: ' Benjamin Heidt, Present
Attorney for the Defendant: Christopher M. Rey&s Present

- Defendant: Present

The defendant stands convicted of CR16-81-Maliciously Shooting at an Occupied - '
Vehicle and stands charged with the offense of Felony Failure to Appear:

CASE OFFENSE DESCRIPTION OFFENSE | VA CODE VA CRIME
NUMBER AND INDICATOR F/M DATE SECTION CODE
CR16-81 Maliciously Shooting at an 06/19/15 18.2-154; VAN-2939-F4

Occupied Vehicle (F) 18.2-10 '
CR16-381 | Felony Failure to Appear (F) 03/02/16 | 19.2-128(B); | FTA-5019-F6 |
, 18.2-10 -

.. The Defendant was before the Court this day for sentencing on the charge
identified as CR16-81-Maliciously Shooting at an Occupied Vehicle and for status on the
charge identified as CR16-381-Felony Failure to Appear after having been tried by a jury.

Counsel for the defendant advised the Court he had received a copy of the
defendant’s pro se motion to set aside the jury verdict prior to Court from the prosecutor
and he was not prepared to present it to the Court. The Court advised the defendant that
any pleadings filed would have to filed through his counsel. The defendant advised the
Court that Mr. Reyes was no longer representing him. The Com‘tmademquuyastothe
defendant’s decision to proceed without counsel and after such inquiry GRANTED the
defendant’s motion to proceed pro se and released Mr. Reyes as counsel of record.

"The Court inquired if the defendant wished to proceed with sentencing today pro

se or if he wished to retain counsel and advised him of his right to retain counsel, or have
_counsel appointed.

Appeidic T
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Commonwealth v. Michael Roy Fuller
Case Number(s): CR16-81 and CR16-381
Hearing Date: January 25, 2017

Page 2 of 3

The defendant advised the Court he wished to go forward with sentencing this
day, that he objected to any continuance and that he had received a copy of the pre-
sentence report and sentencing guidelines.

The Court after hearing evidence and argument on the motion to set aside the jury
verdict DENIED the motion.

The defendant again advised the Court he was prepared to go forward this day
with sentencing and that he had received a copy of the pre-sentence report.

The Court noted the presence of the previously ordered pre-sentence report and
sentencing guidelines in its records. The Commonwealth advised the Court-it had no
corrections or additions to the pre-sentence report or sentencing guidelines.  The

defendant advised the Court he objected the sentencing guidelines as to victim injury. -

The Court without objection from the Commonwealth amended the guidelines on the
defendant’s motion. The guidelines were made a part of the record.

The Court then heard evidence and argument as to sentencing.

Pursuant to the provisions of § 19.2-298.01, the Court has considered and
reviewed the applicable discretionary sentencing guidelines and the gmdehnes
worksheets. The sentencing guidelines worksheets and the written explanation of any
departure from the guidelines are ORDERED filed as a part of the record in this case
The Court has considered the verdict of the jury for sentence of two years.

Before pronouncing sentence, the Court inquired if the defendant desired to make
a statement and if the defendant desired to advance any reason why judgment should not

_ be pronounced. The defendant made a statement to the Court.

: The Court hereby SENTENCES the defendant in accord with the verdict of the
jury to: '

Incarceration in the Virginia Department of Corrections for the following
terms and upon the following conditions:

CR16-81: 2 Years. After considering the sentencing guidelines, the minimum

. - required sentence in a jury verdict and mitigating evidence, the Court suspends 1 (one)

year of the sentence.
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Commonwealth v, Michael Roy Fuller
Case Number(s): CR16-81 and CR16-381
‘Hearing Date: January 25, 2017

Page 3 of 3

Costs: The defendant shall pay all court costs resulting from this litigation to the
Office of the Clerk of Court within 1 year of his release from incarceration.

DNA and Fingerprints: The defendant shall provide a DNA sample and legible
fingerprints as required.

Credit for time served: The defendant shall be given credit for time spent in
confinement while awaiting trial pursuant to § 53.1-187.

The Commonwealth without objection from the defendant moved to enter a
finding of Nolle Prosequi as to the remaining charge. The Court GRANTED the motion
and the charge identified as CR16-381-Felony Failure to Appear is hereby NOLLE
PROSSED. :

The Court advised the defendant of his right to appeal and of his right to court .
appointed counsel. The defendant advised the Court he wished to hire an out of state
attorney for his appeal. The Court advised the defendant that if he wishes for the Court to
appoint counsel for the appeal that he should notify the Court immediately.

The defendant was remanded to the custody of the Sheriff.

Entered this gozélay of January, 2017

At thd

“SARAH L. DENEKE, JUDGE

Defendant Identification: Michael Roy Fuller

Senfencing Summary:
Total Incarceration Sentence Imposed: 2 Years

Total Sentence Suspended: 1 Year
_ Total Active Sentence Imposed: 1 Year
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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF VIRGINIA
Richmond Division
MICHAEL RAY FULLER,
Petitioner,
v. . ' . Civil No. 3:23¢v256
HAROLD W, CLARKE,
| " Respondent.

—~

MEMORANDUM OPINION

Michael Ray Fuller, a former Virginia state prisoner, proceeding with counsel, brings this
petition pursuant to 28 U.S.C. § 2254 (the-““§ 2254 Petition”) challenging his convictions in the
Circuit Court for Caroline County, Virginia (“Circuit Court”).! (ECF No. 1.) Respondent moves
to dismiss on the grounds that Mr. Fuller’s claim lacks merit. Fuller has not responded. As
explained below, the Motion to Dismiss, (ECF No. 6), will be GRANTED, and the § 2254
Petition, (ECF No. 1), will be DENIED.

L. Procedural History

On November 3, 2016, a jury convicted Fuller of “Maliciously Shooting at an Occupied
Motor Vehicle.” (ECF No. 8-1, at 1; see ECF No. 1 J4.) The Circuit Court imposed a sentence
of two years in accord with the verdict of the jury, but suspended one year, for an active sentence
of one year of incarceration. (ECF No. 19 5.) Mr. Fuller appealed, challenging the sufficiency

of the evidence and arguing that he had acted in self-defense. (ECF No. 8-2, at 4.) The Court of

! The Court employs the pagination assigned to the parties’ submissions by the CM/ECF
docketing system. The Court corrects the spacing, capitalization, punctuation, spelling in, and
removes emphasis from, the quotations from the parties’ submissions.
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Appeals of Virginia denied the petition for appeal. (ECF No. 8-2, at 2.) A three-judge panel also
denied the petition for appeal. (ECF No. 8-2, at i.) The Supreme Court of Virginia =
subsequently refused the petition for appeal. (ECF No. 8-3, at 1.)
- Fuller, by counsel, filed a petition for writ of habeas corpus in the Circuit Court raising
the following claim: |
Claim A:( “Counsel failed to assign error on appeal and afgﬁe that the trial court’s
refusal to instruct the jury on heat of passion was reversible error.” (ECF
No. 8-4,at 12.) : _
On February 17, 2022, the Circuit Court denied Fuller’s habeas petition.' (ECF No. 8-4, at 3.)
On October 27, 2022, the Supreme Court of Virginia determined that there was no reve_rsible‘
error in the Circuit Court’s judgment and refused the petition for appeal. (ECF No. 8-5,at 1.)
On April 14, 2023, Fuller filed the present § 2254 Petition. Fuller raises the identical
claim for relief from his state habeas petition as follows:
Claim One:  “Counsel failed to assign error on appeal and argue that the trial court’s

refusal to instruct the jury on heat of passion was reversible error.” (ECF
No.1931.)

I1. Applicable Constraints on Federal Habeas Review
In order to obtain federal habeas relief, at a minimum, a petitioner must demonstrate that
he or she is “in custody in violation of the Constitution or laws or treaties of the United States.”
28 U.S.C. § 2254(a). The Antiterrorism and Effective Death Penalty Act (‘“AEDPA”) of 1996
further circumscribed this Court’s authority to grant relief by way of a writ of habeas corpus.
Specifically, “[s]tate court factual determinations are presumed to be correct and may be rebutted
only by clear and convincing evidence.” Gray v. Branker, 529 F.3d 220, 228 (4th Cir. 2008)

(citing 28 U.S.C. § 2254(e)(1)). Additionally, under 28 U.S.C. § 2254(d), a federal court may
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not grant a writ of habeas corpus based on any claim that was adjudicated on the merits in state
court unless the adjudicated claim:
(1) resulted in a decision that was contrary to, or involved an unreasonable
application of, clearly established Federal law, as determined by the Supreme Court
- of the United States; or - .

_(2) resulted in a decision that was based on an unreasonable determination of the
facts in light of the evidence presented in the State court proceeding. '

28 U.S.C. § 2254(d). The Supreme Court has empha312ed that the question “is not whether a
federal court believes the state court’s determ_matlon was incorrect but whether that
determination was unreasonable — a substantially higher ﬁueshold.” Schriro v. Landrigan, 550
U.S. 465, 473 (2007) (citing Williams v. Taylor, 529 U.S. 362, 410 (2000)). Gviven this standard,
the decisions of the Virginia courts with respect to Fuller’s claim figures prominently in this
Court’s opinion.

III. Analysis

A, Applicable Law for Ineffective Assistance of Counsel Claims

To demonstrate ineffective assistance of counsel, a convicted defendant must show, first,
that counsel’s representation was deficient and, second, that the deficient performance prejudiced
the defense. Strickland v. Washington, 466 U.S. 668, 687 (1984). To satisfy the deficient
performance prong of Strickland, the convicted defendant must overcome the “strong
presumption’ that counsel’s strategy and tactics fall ‘within the wide range of reasonable
professional assistance.” Burch v. Corcoran, 273 F.3d 577, 588 (4th Cir. 2001) (quoting
Strickland, 466 U.S. at 689). The prejudice component requires a defendant to “show that there
is a reasonable probability that, but for counsel’s unprofessional errors, the result of the
proceeding would have been different. A reasonable probability is a probability sufficient to

undermine confidence in the outcome.” Strickland, 466 U.S. at 694. In analyzing ineffective
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assistance of counsel claims, it is not necessary to determine whether counsel performed .
deficiently if the claim is readily dismi.ssed for lack of prejudice. 'Id. at 697.

* “In order to establish a claim that appellate counsel was ineffective for failing to pufsue a
claim on direct appeal, the applicant must normally demonstrate™ that appellate counsel
performed deficiently and that a reasonable probability of a different result exists. Bell v. Jarvis,
236 F.3d 149, 1»64 (4th Cir. 2000) (citing Strickland, 466 U.S. at 688,. 694). Counsel had no |
obligation to assert all non-frivolous-issues on appeal. Rather, “‘winnowing out weaker
arguments on appeal and focusing on’ those‘mofe likely to prevail, far from being evidence of
incompeterice, is the hallmark of effective appellate advocacy.” Smith v. Murray, 477 U.S. 527,
536 (1986) (quoting Jones v. Barnes, 463 U.S. 745, 751-52 (1983)). A presumption exists that
appellate counsel “decided which issues were most likely to afford relief on appeal.” Bell, 236
F.3d at 164 (quoting Pruett v. Thompson, 996 F.2d 1560, 1568 (4th Cir. 1993)). ““[O]nly when

ignored issues are clearly stronger than those presented, will the presumption of effective
assistance of counsel be overcome.’” Id. (quoting Smith v. Robbins, 528 U.S. 259, 288 (2000)).
The Court now turns to whether “the ignored issue” of the Circuit Court’s refusal to give
a heat of passion instruction was clearly stronger than the issues raised by appellate counsel. As
discussed below, it was not.
B. Counsel’s Arguments on Appeal and Summary of Evidence
On appeal, counsel for Mr. Fuller raised two Assignments of Error:
The trial court erred in denying Fuller’s motion to strike the evidence of maliciously
shooting into an occupied vehicle and convicting him of the same because the
Commonwealth failed to prove the Defendant acted with malicel.]
The trial court erred in denying [ ] Fuller’s motion to strike the evidence of

maliciously shooting into an occupied vehicle and convicting Fuller of the same
because the Defendant was acting in self-defense.
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(ECF No. 8-2, at 10.) The Court of Appeals summarized the evidence presented at trial, and
rejected Mr. Fuller’s Assignments of Error as follows:

On June 19, 2015, Patricia Seaver visited the Caroline County home her
sister, Nancy Halstead, shared with appellant. Seaver had known appellant for
more than thirty years. Halstead and appellant gave Seaver a pistol as a gift.
Appellant spent some time with Seaver teaching her how to use the pistol. Later,
Seaver drove appellant and Halstead to a location in Ashland to pick up a moped.
Halstead then rode the moped to a Denny’s restaurant in Caroline County.
Appellant traveled with Seaver in the car to the restaurant to have lunch.

Before Halstead arrived, appellant told stories and behaved in a manner that
was insulting to Seaver. After Halstead reached the restaurant and food was served,
Halstead and Seaver were talking to each other. Appellant became angry and
confrontational, and yelled at them from across the table. Seaver got up and left.
After waiting for a period of time in her car, Seaver drove to Halstead’s and
appellant’s home and left some items of their property on the porch. She also left
behind the pistol appellant had given her.

After talking to Halstead by telephone, Seaver returned to the restaurant and
agreed to drive appellant home. Along the way, appellant became upset about
Seaver’s driving. He was thrashing about and distracting her. Appellant then
directed Seaver to tum down a narrower road. Seaver did so, but was scared
because she thought appellant was “up to something.” She stopped the car to turn
around and head back to the main road. Appellant demanded that Seaver let him
out of the car. Seaver said she would drive appellant home. She continued driving.
Appellant ordered her to stop the car by the count of three or he would fire his gun.
Appellant then fired his gun, and a bullet struck the dashboard of the car. Appellant
got out of the car and told Seaver that she had “kidnapped” him. Seaver drove
away. She stopped at a nearby fire station and reported the incident.

Halstead testified that during the meal at Denny’s, Seaver made disparaging
remarks about several members of their family. Regarding Halstead’s and Seaver’s
elderly father, appellant said that Seaver should do whatever her father wants.
Seaver got angry and stormed out of the restaurant.

Testifying in his own behalf, appellant said Seaver was driving in a
dangerous manner when they were traveling to retrieve the moped. After appellant
complained, Seaver stopped driving erratically. At the restaurant, Seaver was
confrontational in her discussion with Halstead. Appellant denied yelling at Seaver.
He claimed she suddenly shricked and entered a “fugue” state. Seaver pushed
Halstead out of the booth and left.

According to appellant, when Seaver returned to the restaurant later, she
asked him several times, in a friendly tone of voice, to get in her car. He agreed.
As they traveled, appellant changed his mind and wanted to return to Denny’s. He

5
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grabbed the steering wheel to turn the vehicle to the right down a narrow road.
Appellant said Seaver’s eyes had “turned black.” He feared she was in a “fugue
state” or had been drugged. Appellant demanded that Seaver let him out of the car.
When Seaver pulled into a driveway, appellant opened the door to get out. Seaver
started backing up quickly. Appellant reached over to grab the key in the ignition.
Appellant said he was scared and “automatically” pulled out his gun. He fired the
gun into the dashboard of the car. Afterward, appellant exited the car while it was
still moving.

Appellant contends the evidence was insufficient to prove that he acted with
malice when he fired the gun. He also claims he acted in self-defense.[]

“Whether or not an accused acted with malice is generally a question of fact
and may be proved by circumstantial evidence.” Canipe v. Commonwealth, 25 Va.
App. 629, 642, 491 S.E.2d 747, 753 (1977).

Malice inheres in the intentional doing of a wrongful act without
legal justification or excuse. Malice is not confined to ill will, but
includes any action flowing from a wicked or corrupt motive, done
with an evil mind or wrongful intention, where the act has been
attended with such circumstances as to carry in it the plain indication
of a heart deliberately bent on mischief.

Williams v. Commonwealth, 13 Va. App. 393, 398, 412 S.E.2d 202, 205 (1991).

“Self-defense is an affirmative defense which the accused must prove by
introducing sufficient evidence to raise a reasonable doubt about his guilt.” Smith
v. Commonwealth, 17 Va. App. 68, 71, 435 S.E.2d 414, 416 (1993). “The trier of
fact determines the weight of the evidence in support of a claim of self-defense.”
Gardner v. Commonwealth, 3 Va. App. 418,426,350 S.E.2d 229, 233 (1986). “[A]
person who reasonably apprehends bodily harm by another is privileged to exercise
reasonable force to repel the assault.” Diffendal v. Commonwealth, 8 Va. App. 417,
421, 382 S.E.2d 24, 35-26 (1989). Regardless of who is at fault for precipitating
the confrontation, the “amount of force used [by the defendant in his defense] must
be reasonable in relation to the harm threatened.” Id. at 421, 382 S.E.2d at 26.

In finding appellant guilty, the jury rejected appellant’s evidence.
“[Dletermining the credibility of the witnesses and the weight afforded the
testimony of witnesses are matters left to the trier of fact.” Parham v.
Commonwealth, 64 Va. App. 560, 565, 770 S.E.2d 204, 207 (2015).

The Commonwealth’s evidence proved appellant fired the gun inside the
vehicle with malice and that his action was not in self-defense. Appellant, who had
confronted Seaver in an angry fashion earlier, fired a gun in the enclosed space of
amoving automobile. This action placed Seaver in danger of being injured or killed
by the gunshot. Moreover, the firing of the gun was not reasonable under the
circumstances, even if appellant did believe himself somehow threatened by

6
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-Seaver’s driving. Accordingly, the evidence was sufficient to prove beyond a
reasonable doubt that appellant was guilty of maliciously firing a gun in an
occupied motor vehicle. ‘ :

(ECF No. 8-2, at 2-5 (first alteration added).)

| C. | Mr. Fuller’s Claim Here is Not Stronger Than Issues Raised on Appeal
1. The Basis for Mr. Fuller’s Claim

In Claim One, Mr. Fuller faults 5ppellate counsel for failing» “to assign error on appeal '
ahd argue that the trial court’s refusal to instruct the jury on heat of passion was reversible error.”
(ECF No. 1 {31.) Mr. Fuller contends that “[t]he trial court incorrectly fuled that heat of passion
only applies to charges of murder and manslaughter” and that, “(i]t should be quite clear that
heat of passion can apply when malice if an element of the offense, such as with a charge of
maliciously shooting at an occupied vehicle.” (ECF No. 1 149.) Indeed, it appears that the
Circuit Court refused the instruction because it believed heat of passion did not apply to this type
of crime. After the clos¢ of the evidence, the Circuit Court considered two instructions on
malice:

THE COURT: ... Are there any other instructions that I need to consider?

MR. HEIDT: There are, Judge. There’s a short and long malice. 1 think
the Court will probably grant the long malice.

THE COURT: You should never try to guess at what I’'m going to do. All
right. So, I have two instructions dealing with malice. Are they both from
the models?

MR. HEIDT: They are.

MR. REYES: Yes, Your Honor.

MR. HEIDT: One’s short and one is long.

THE COURT: So, they both define malice, but then one goes into the
definition of heat of passion and, of course, heat of passion is the designation

between murder and man-slaughter, essentially, but has no application to this case,
does it? Heat of passion?
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MR. REYES: Well, Your Honor, I would argue it does. I think heat of |
passion can negate malice in any type of case.

It can make malicious wounding an unlawful wounding if there’s heat of
passion because then there’s no malice.

And, in this situation, I think from Mr. Fuller’s testimony, at the very least
he was acting in a heat of passion. He said this happened very quickly. He pulled
the gun out instinctively. He was scared for his life. If that’s not a heat of passion,
I don’t know what is. )

THE COURT: All rlght And so, Mr. Heidt, what’s the Commonwealth’
‘position on these instructions? .

MR. HEIDT: Well, Judge, I tend to agree with the Court’s initial reaction
that it’s not a heat of passion case and that the defendant would have to prove
something that he did., '

It’s his mindset at the time, and ] think the short one -- there’s not been
evidence or testimony of heat of passion thus far that is credible. So, I’d ask the
Court to use the short one. ‘

THE COURT: Mr. Reyes, I'm not sure that I agree that heat of passion can
exist in any kind of case. I mean, there’s a specific statutory definition that deals
with heat of passion and what that does to the elements of a specific offense.

In terms of an offense such as this, there are affirmative defenses. There is
a lack of malice. There is, I suppose, in a way self-defense. There is — there are a
number of affirmative defenses.

But, I don’t think heat of passion is one of them, and so I’'m going to grant
the instruction that does not include heat of passion.

(Trial Tr. 305:12-308:8.)* Over the objection of the Commonwealth, the Circuit Court also
agreed to give a self-defense instruction. (Trial Tr. 309:4-311:6.)
2. The State Habeas Court Found This Claim Lacked Merit
In his state habeas, Mr. Fuller argued that appellate counsel was ineffective when counsel

“failed to assign error on appeal and argue that the trial court’s refusal to instruct the jury on heat

2 Mr. Fuller’s State Trial in Case Nos. CR16-81, CR16-117, and CR16-381 was held in
the Circuit Court of the County of Caroline on November 3, 2016.

8
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of passion was reversible error.” (ECF No. 8-4, at 2.) In determining that this lacked merit, the

Circuit Court (“State Habeas Court”) found as follows:’

1. Fuller has satisfied neither the “performance” nor the “prejudice”
prong of Strickland.
2. There was less than a scintilla of evidence presented at trial that

Fuller acted in the heat of passion.

3. Any argument on appeal that the trial court erred in refusing that
instruction would have been unsuccessful. ‘

4. Appellate counsel was not ineffective for failing to present this heat
of passion argument on appeal.

5. Fuller has failed to meet his burden of demonstrating that the heat
of passion issue was “clearly stronger than those presented” by appellate counsel
on appeal.

6. Fuller has failed to rebut the presumption that counsel’s

" representation of Fuller on appeal was constitutionally reasonable and has failed to
show prejudice under Strickland.

(ECF No. 8-4, at 2.) As explained below, the Court discerns no unreasonable application of the
law or an unreasonable determination of the facts in the State Habeas Court’s rejection of this
claim. See 28 U.S.C. § 2254(d)(1)-(2).

3. The Resolution of This Claim Is Highly Dependent on Virginia Law
a. Standard for Review of Jury Instructions on Appeal

Under Virginia law, “[a]s a general rule, the matter of granting and denying instructions
... rest[s] in the sound discretion of the trial court.” Woods v. Commonwealth, 782 S.E.2d 613,
617 (Va. Ct. App. 2016) (quoting Cooper v. Commonwealth, 673 S.E.2d 185, 187 (Va. 2009)).

The Court of Appeals of Virginia “review[s] the trial court’s ‘broad discretion in giving or

3 Because the Supreme Court of Virginia summarily refused Fuller’s petition for appeal,
the Court presumes that the Supreme Court of Virginia refused the claims for the reasons stated
by the Circuit Court. Wilson v. Sellers, 138 S. Ct. 1188, 1192 (2018); Yist v. Nunnemaker, 501
U.S. 797, 803 (1991).

9
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denying instructions requested’ for an abuse of discretion.” Williams v. Commonwealth, 767
S.E.2d 252, 255 (Va. Ct. App. 2015) (quoting Gaines v. Commonwealth, 574 S.E.2d 775', 778
(Va. Ct. App. 2003)). On appeal, the Court of Appeals of Virginia’s responsibility “is to see that
the law has been clearly stated and that the instructions cover all issues which the evidence fairly
raises.” Id. (quoting Rhodes v. Commonwealth, 583 S.E.2d 773, 775 (Va. Ct. App. 2003)).
While a deféndant ““is entitled to an iﬂstruction upon his theory of the case,’ this rule can be |
invoked “[o]nly when such instruction is supported by some appreciable evidence.” Id.
(alterations in original) (some quotation marks omitted) (citations omitted). Virginia
jurisprtidence also requires that “[ﬁ]o instruction should be given . . . ‘which would be confusing
or misleading to thé jury.”” Graves v. Commonwealth, 780 S.E.2d 904, 906 (Va. Ct. App. 2016)
(alteration and omission in original) (quoting Mouberry v. Commonwealth, 575 S.E.2d 567, 569
(Va. Ct. App. 2003)). Additionally, under Virginia law, “a jury instruction may be given only if
it is supported by more than a mere scintilla of evidence.” Lawlor v. Commonwealth, 738 S.E.2d
847, 874 (Va. 2013); see Williams, 767 S.E.2d at 255. “Thus, it is not error to refuse an
instruction when there is no evidence to support it.” See Williams, 767 S.E.2d at 256 (citation
omitted). The Court of Appeals of Virginia “reviews the record to determine whether there was
more than a scintilla of credible evidence in support of the proponent’s jury instruction.” Woods,
782 S.E.2d at 617.

b. Law For Heat of Passion Defense in Virginia
“Virginia has long recognized that malice and heat of passion cannot coexist. Proof of
malice excludes the presence of passion, and proof of passion presupposes the absence of
malice.” Hodge v. Commonwealth, 228 S.E.2d 692, 697 (Va. 1976) (citing Brown v.
Commonwealth, 10 S.E. 745, 747-48 (Va. 1890)). ““Heat of passion refers to the furor brevis

which renders a man deaf to the voice of reason.” Dandridge v. Commonweaith, 852 S.E.2d

10
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488, 493 (Va. Ct. App. 2021) (quoting Woods v. Commonwealth, 782 S.E.2d 613,617 (Va.
2016)). It “excludes malice when provocation reasonably produces fear that causes one to act on
impulse without conscious reflection.” Id. (quoting Witherow v. Commonwealth, 583 S.E.2d 223
(Va. Ct. App. 2015)). “Heat of passion . . . may be founded upon rage, fear or a.combination of
both.” Rhodes v. Commonwealth, 583 S.E.2d 773, 776 (Va. Ct. App. 2003) (citation omitted).

“When a claim of ineffective assistance of counsel raised i‘n a habeas corpus petition
involves an issue unique to state law . . . a federal court should be especially deferential to a
state post-cohviction court’s interpretation 6f its own state’s law.” Richardson v. Branker, 668
F.3d 128, 141 (4th Cir. 2012). As discussed below, Mr. Fuller’s claim lgcks merit because, as
the State Habeas Court reasonably concluded, appellate counsel was neither deficient nor was
Mr. Fuller prejudiced.

4, Appellate Counsel Was Not Deficient and Mr. Fuller Was
Not Prejudiced

M. Fuller contends that the Circuit Court refused to give the instruction for heat of
passion based on a mistaken belief that a heat of passion defense only applied to distinguish
murder from manslaughter, “which is a patently erroneous ruling.”* (ECF No. 1, at 8.)
Nevertheless, despite the seeming impropriety of the Circuit Court’s reasoning behind the refusal
to give a jury instruction that included heat of passion and malice, the State Habeas Court

reviewed this precise claim and determined, there was no reversible error. (See ECF No. 8-4, at

4]t is unclear why the Circuit Court would believe that heat of passion was not a defense
to the crime of maliciously shooting into an occupied vehicle, as it would negate malice. While
a ruling on that basis may be wrong under Virginia law, claims resting upon an interpretation of
state law provide no basis for federal habeas relief. Wright v. Angelone, 1515 F.3d 151, 157 (4th
Cir. 1998). This is because “[i]t is beyond the mandate of federal habeas courts . . . to correct the
interpretation by state court’s of a state’s own laws.” Sharpe v. Bell, 593 F.3d 372, 383 (4th Cir.
2010) (citation omitted).

11
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2.) -As previously explained, under Virginia law, “a jury instruction may be given only ifit is
- supported by more than a mere scintilla of evidence.” Lawlér, 738 S.E.2d at 874.> As shown
belov?, the record was devoid of evidence supporting the defense of heat of passion because it
- showed that Fuller acted with conscious reflection, and not on impulse.
a. Testimony About Mr. Fuller Firing the Gun

Duﬁng trial, Patricia Seaver aﬁd Mr. Fuller both testiﬁed‘ that they had known each other
for a long time because Fuller had been in a relationship with Ms. Seaver’s sister, Nancy
Halstead, for over thirty years. (Trial Tr. 74:8-17, 235:6-10.) Alfhough there was differing A
testimbny about who was rude and aggressive, who was angry, and who was acting strangely, the
record shows that the conflict between Ms. Seaver and Mr. Fuller began earlier while Ms.
Seaver, Mr. Fuller, and Ms. Halstead were at Denny’s. (See Trial Tr. 83:1-84:3, 125:1-129:1,
201:1-205:4, 227:19-228:6, 241:6-245:6.) Both Ms. Seaver and Mr. Fuller testified that things
had cooled off between them when Ms. Seaver insisted on driving Mr. Fuller home. (Trial Tr.
86:8-19, 137:9-21, 247:6-248:2.)

From the trial testimony, it was also unclear whether Ms. Seaver’s driving was erratic or
dangerous. Ms. Halstead and Mr. Fuller both testified that Ms. Seaver was tailgating cars on
Interstate 95 on the way to Denny’s and that Mr. Fuller asked her to stop tailgating because it
was dangerous. (Trial Tr. 227:6—18, 238:16-239:19.) Ms. Seaver testified that while she was
driving Mr. Fuller home, she was driving normally, but that Mr. Fuller irrationally began to

criticize her driving. (Trial Tr. 87:2-89:5, 138:10-16.) Ms. Seaver told Mr. Fuller to calm

S The state courts have “avoided establishing a precise definition for the term ‘scintilla’
because to do so would be ‘neither practical nor helpful. Rather, the weight of credible evidence
that will amount to a mere scintilla of evidence is a matter to be resolved on a case-by-case
basis,” Williams, 767 S.E.2d at 256 (citations omitted), “by assessing the evidence in support of a
proposition against the ‘other credible evidence that negates’ it.” King. v. Commonwealth, 770
S.E.2d 214, 218 (Va. Ct. App. 2015) (citation omitted).

12
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down, and then Mr. Fuller started yelling at her that she was crazy, and how she will “néver
make anything out of [her] life,” and other “really demeanihg statements.” (Trial Tr. 89:11-13.)
Mr. Fuller testified that Ms. Seaver began to drive sixty xﬁiles per hour on a two-lane road with a
. speed limit of fifty-five, “going faster than [he] like[s] to drive” on that road, and he asked her
once to slow down. (Trial Tr. 248:9-249:14.) Mr. Fuller testified that the road had no traffic,
but he waﬁted to get out of the car. (Trial Tr. 250:2-20.) Mr. Fuller got quiet and told her to
turn on a road that was not near his home which worried Ms. Seaver. (Trial Tr. 91:8-92:8.) Mr.
Fuller said he was going back to Denny’s. (Trial Tr. 143:11-12.) Mr. Fuller then decided to ask
Ms. Seaver to take “a shortcut, turn right, and [he] grabbed the wheel and jerked it, and when
[she] did, she slammed the brakes and the car started turning right.” (Trial Tr. 250:11-14.) At
the time Mr. Fuller grabbed the wheel, the car was travelling at sixty miles per hour. (Trial Tr.
276:2-14.) Mr. Fuller testified that he wanted to get out of the car because Ms. Seaver’s “eyes
turned black,” and he “[knew] that the person is in a fugue state or they’ve been drugged,” and
he feared Seaver because she was screaming at him. (Trial Tr. 251:4-252:8.)° Mr. Fuller
testified that he was scared that Ms. Seaver “would drive into the tree with me” because he “had
clients that have done that.” (Trial Tr. 251:15-16.) Mr. Fuller asked to get out of the car, and
Ms. Seaver turned into a driveway. (Trial Tr. 252:10-253:14.) Mr. Fuller opened the door and,
according to Mr. Fuller, Ms. Seaver said she would not let him out, and Mr. Fuller shut the door

and Ms. Seaver continued to back up “gaining speed.” (Trial Tr. 92:17-93:16, 253:2.)

6 Mr. Fuller testified about his experience with “clients,” and his “research,” and what
appeared to be wild theories about why he believed Ms. Seaver was acting in a fugue state or as
if she was possessed, drugged, or schizophrenic. (Trial Tr. 262:3-271:3.) Mr. Fuller also
testified that the gun he had given Ms. Seaver was on the dashboard, which was clearly contrary
to both Ms. Seaver and Ms. Halstead’s testimony that Ms. Seaver had already left the gun at Mr.
Fuller’s house. (Trial Tr. 276:21-278:12.)

13
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According to Ms. Seaver, Mr. Fuller closed the door and Ms. Seaver began to drive again. (Trial
Tr. 1;14:5—9.) : | ”

Ms. Seaver’s and Mr. Fﬁller’s testirﬁony about Mr. Fuller shooting the gun into the
' dashboafd of the car, however, was consistent and demonstrated that Mr. Fuller made a

_ conscious decision to fire the gun as a means to escape the car. Mr. Fuller testified: “So,
without r'ealizing it, I had thatpistoln in my hand. It came out auiomatically. I don’t think rﬁuch
about it while she’s backing up, and she started, and I said if you don’t let me out of this car, I'm
going to sﬁoot a hole in [the] dash.” (Trial Tr. 253:10-14.) Mr. Fuller then testified:
Well, 1 held the pistol and I looked into her face. 1 wanted to see what to
see what her reaction was. That’s a .45. That is a heavy weapon and having a lot
of experience with that thing and making the ammunition for it, when that thing’s

fired outside a car, you notice it.

I’m watching to see what her reaction is, and when I fired into that dash,
there was no reaction. None. That’s when I reached over and grabbed the key.

(Trial Tr. 254:4-13.) Mr. Fuller also explained that the only “choice that [he] had in that small
car was the back of [his] hand or the throat,” that “[t}he last man [he] hit in the face crushed his
face,” and that Ms. Seaver was a small woman, so he “attacked her weapon [the car], not her”
because he “had no desire to injure her.” (Trial Tr. 256:9-16, 280:11-15.) On cross-
examination, Mr. Fuller testified that he “just told her at the count of three if she didn’t stop that
car that I would shoot a hole in her dash.” (Trial Tr. 281:16—18.) Mr. Fuller testified that he
“reached over and grabbed the key,” and as the car slowed, he jumped out. (Trial Tr. 253:3,
257:2—6.) Mr. Fuller walked around to the driver’s side and told Ms. Seaver to “calm down(,
ylou’ve just committed a felony.” (Trial Tr. 258:20-21.)

Ms. Seaver testified that Mr. Fuller was not scared, but was mad, and that she did not
want to leave him because he “had vertigo that day” and “told her he could hardly walk.” (Trial

Tr. 145:15-146:16.) Ms. Seaver explained that “things started going south,” meaning, “[Mr.
14
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Fuller] started saying you let me out of this car, and I was like what? Let me get you home.
We’fe almost there. Let me drive you home and then he séid, if you don’t stop this car, I'm
gofng to shoot on the count of three. Three, two, one, bang.” (Trial Tr. 94:14-18.) Mr. Fuller
fired the gun into the dashboard and the bullet went through the glove compartment and Ms.
~ Seaver was unsure if the car would work. (Trial Tr. 96:9-10, 100:17-102:8.) Once Mr. Fuller
fired the' gun, Ms. Seaver stopped tfxe car and Mr. Fuller got oﬁt and “said [Seaver had] .
kidnapped him.” (Trial Tr. 95:19-96:5.) Ms. Seaver explained that from the time Mr. Fuller
first asked her to stop until the shot was fired was approximately one minute. (Trial Tr. 152:16—
. 153:7)
b. The Evidence Did Not Support a Heat of Passion Instruction

" The record shows that Mr. Fuller clearly thought about his actions before firing his gun
into the dashboard. Although Mr. Fuller initially testified that he pulled the gun out without |
thinking, his later testimony shows that he reflected on ways to escape the car or to get Ms.
Seaver to stop the car. Mr. Fuller testified that he decided to fire the gun at the dashboard to
attack Ms. Seaver’s weapon (the car he believed she was driving too fast), instead of physically
hitting her to stop the car. The uncontroverted evidence also demonstrates that Mr. Fuller
verbally warned Ms. Seaver that if she did not stop the car, he would shoot in three, and then he
counted down to three and fired the weapon. Therefore, the evidence did not suggest that
“provocation reasonably produced fear that cause[d Fuller] to act on impulse without conscious
reflection.” Dandridge, 852 S.E.2d at 493 (citation omitted). Rather, Mr. Fuller thought before
acting. “An act reflecting deliberation is inconsistent with an act performed in the heat of
passion.” Hood v. Commonwealth, No. 2419-02-2, 2004 WL 136411, at *3—4 (Va. Ct. App.
Jan. 28, 2004) (finding trial court did not err in refusing to give heat of passion instruction where

defendant “fired the ‘warning shot’ in a deliberate attempt to ‘buy enough time to get away,’”
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which revealed “that, at the time of the shooting, he was écting in a deliberate, thoughtful
maﬁner, designing a plan of eséape”); Williams v. Commoﬁwealth, 767 S.E.2d 252, 253 (Va.Ct.
App. 2015) (citations omitted) (holding that defendant’s testimony that he deliberately aimed
gun with purpose of scaring victim reflected that his act of shooting was done “with a sedate,
deliberate mind, and formed design,” rather than “on impulse without conscious reflection”);
Williams v. Commonwealth, No. 0552—02-1, 2003 WL 1810494, at *3 (Va. Ct. App. Jan. 3,
2003) (shooting into the air “to make them put the gun back down,” and then shooting two
more times “evinces reflection and deliberate, purposeful actiori, not one borne out of the heat
of ﬁassion.”).

Mr. Fuller argues that “there was ample evidence supporting heat of passion” including
that he thought Ms. Seaver was ““in a fugue state’ or had ‘been drugged,’” that Mr. Fuller was
scared and thought she might hit a tree, that Mr. Fuller had asked Ms. Seaver several times to get
out of the car, and Mr. Fuller “was so concemed about getting out of the car that, ‘without
realizing it,” he had his pistol in his hand.” (ECF No. 1, at 17-18.) However, at that point, Mr.
Fuller’s own testimony shows that he did not act in the heat of passion when he fired the gun.
While Mr. Fuller may have been fearful when he fired the gun, that does not necessarily mean
that he acted on “impulse without conscious reflection.” Dandridge, 852 S.E.2d at 493 (citation
omitted). Mr Fuller explained that he did not want to physically strike Ms. Seaver so he decided
to fire the gun at the car as a means to stop the car. This was clearly an act reflecting
deliberation. Mr. Fuller also fired after providing a warning and a countdown to Ms. Seaver

further establishing that he thought about his action before taking it.” These actions are

7 Mr. Fuller cites to Lee v. Clarke, 781 F.3d 114, 116 (4th Cir. 2015) where the United
States Court of Appeals for the Fourth Circuit reversed this Court on whether trial counsel
provided ineffective assistance by failing to request a jury instruction “defining” heat of passion.
Lee is too factually distinct from this case to provide persuasive support for Mr. Fuller’s claim.
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inconsistent with a heat of passion defense. In sum, the evidence at trial did not support a heat of
passion instruction and as the -State Habeas Court reasonably determined, any argument that the
Circuit Court erred in refusiﬁg to give one would have Been unsuccessful on appeai. See
Williams, 767 S.E.2d at 254 (citaﬁons omitted) (explaining that a defendant is only “entitled to
an instruction upon his theory of the case” only “when such instruction is supported by some
apprec}able evidence.”). |

c¢. - Appellate Counsel Satisfied Strickland’s Deferential Standard

Under these circumstances, and based on the law in Virginia, it was reasonable for |

api)ellate counsel not to raise the issue that the Circuit Court abused its discretion in refusing to

give the heat of passion instruction. As the State Habeas Court reasonably found, the evidence

First, trial counsel here specifically requested a heat of passion instruction, and the
Circuit Court refused to give that instruction. Thus, the standard for appellate counsel became
whether the Court of Appeals would find this to be an abuse of discretion by the trial court
because the record contained more than a scintilla of evidence of heat of passion. As explained
before, the record at trial contained Mr. Fuller’s own testimony that showed his conscious
reflection about his actions before he fired his gun and that he provided a three second warning
before shooting. Instead, appellate counsel raised different arguments on appeal including
whether Mr. Fuller acted with malice or in self-defense, claims that were imminently reasonable
to choose based on Mr. Fuller’s testimony that he was fearful.

In contrast to Mr. Fuller’s case, Lee involved two men who were involved in a physical
altercation without any sort of conscious reflection or warnings provided. In Lee, the trial court
gave a jury instruction that included the defense of heat of passion, thus, the trial court clearly
believed that the evidence contained more than a scintilla of evidence of heat of passion to allow
the jury to hear a reference to that defense. 781 F.3d at 119. However, neither the
Commonwealth nor Lee’s counsel “requested the full model instruction, which include[d] a
definition of heat of passion,” which was a key definition for the lesser offense of voluntary
manslaughter. Jd. The Fourth Circuit explained that, because there was “ample evidence of heat
of passion,” it was error not to instruct the jury “with a complete definition of heat of passion.”
Id. at 123. Thus, the issue in Lee was not whether the evidence supported a heat of passion
defense, but rather whether trial counsel was deficient, and Lee was prejudiced, because the
instructions provided lacked a key definition and were therefore incomplete.
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-

-did not support an instruction that Mr. Fuller acted in the heat of passion. (ECF No. 8-4, at 2.)?
Tﬁerefore, any such argument on appeal would have been unsuccessful and thus, was not clearly
sﬁonger than the arguments presented by appellate counsel on appeal. Accordingly, counsel was
not ineffective for failing to raise this argument on appeal. This Court agrees that an argument
that the Circuit Court abused its discréti‘on by requing to provide a heat of passion instruction
was n(‘)t “clearly stronger than thé)se issues presenfed.’-’ Bell; 236 F.3d at 164 (quoting Smith, 528
U.S. 259 at 288). Thus, the Court concludes that “the presumption of effective assistance of
counsel” was not overcome, and Mr. Fuller was not prejudiced.’ Id.

Even if this Court were to conclude that this claim was non-frivolous, “the question is not
whether [appellate] counsel’s actions were reasonable” but “whether there is any reasonable
argument that counsel satisfied Strickland’s deferential standard.” See Harrington v. Richter,

562 U.S. 86, 105 (2011); see also Jones, 463 U.S. at 751 (explaining that defendants have no

8 The Court recognizes that the Circuit Court’s initial legal reasoning for denying the heat
of passion instruction might have been off base, specifically, that a heat of passion defense does
not apply outside of the context of murder and manslaughter. But, in the case at bar, the Court
looks to whether appellate counsel’s conduct amounts to ineffective assistance of counsel. The
State Habeas Court that first evaluated appellate counsel’s conduct did not find ineffective
assistance of counsel because it determined that no heat of passion instruction was warranted
based on the evidence.

9 The resolution of Mr. Fuller’s claim of ineffective assistance of counsel is highly
dependent upon Virginia law. Thus, the State Habeas Court’s conclusion that appellate counsel
was neither deficient nor was Mr. Fuller prejudiced based on its interpretation of state law
requires significant deference. Richardson v. Branker, 668 F.3d 128, 141 (citation omitted) (4th
Cir. 2012) (“When a claim of ineffective assistance of counsel raised in a habeas corpus petition
involves an issue unique to state law . . . a federal court should be especially deferential to a state
post-conviction court’s interpretation of its own state’s law. Indeed, we have held that ‘[i]t is
beyond the mandate of federal habeas courts to correct the interpretation by state courts of a
state’s own laws.’”); see Leslie v. Dir., Va. Dept. of Corr., No. 3:12CV726, 2013 WL 4039026,
at *6-7 (E.D. Va. July 31, 2013) (finding petitioner could demonstrate no prejudice because
claims attacking counsel’s failure to raise certain jury instructions was “highly dependent upon
Virginia law™).
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. “constitutional right to compel appointed counsel t6 press nonfrivolous points requested by the
client, if counsel, asa matvter‘of professional judgment, decides not to present those points™).
“Attorneys can be selective and strategic without riskihg an ineffective assistancé of counsel
claim.” United States v. Mason; 774 F.3d 824, 830 (4th Cir. 2014) (citation omitted).- On
appeal, counsel argued that Mr. Fuller acted without malice and in self-defense and should vonly
have Been found guilty of unlawfully shooting into an occui)ied vehicle. These were réasonable
issues to raise on appeal based on the evidence at trial that Fuller acted because he was scared
and did not know how to get Ms. Seaver to stop the car. While the appellate court rejected |
tﬁese claims because the evidence was sufficient to show that Mr. Fuller acted with malice, it
was well within counsel’s sound discretion to raise these two arguments instead of the argument
that the trial court erred by refusing the heat of passion instruction. As discussed previously,
that argument was not clearly stronger. Appellate counsel was neither deficient nor was Mr.
Fuller prejudiced.

In sum, the Court discerns no unreasonable application of the law or an unreasonable
determination of the facts in the state court’s rejection of Claim One here. See 28 U.S.C.

§ 2254(d)(1)~2). Accordingly, Claim One lacks merit and will be DISMISSED.!?

10 The Court received from documents from Nancy Halstead, Mr. Fuller’s partner, and
Ms. Seaver’s sister. (ECF No. 9.) Ms. Halstead alleges a conspiracy against Mr. Fuller by law
enforcement including “bringing false charges against Mr. Fuller by the multitudes to stop him
as a whistleblower.” (ECF No. 9, at 1.) The Court has reviewed these documents and finds that
they are not relevant to the Court’s conclusion that Claim One lacks merit, and that the § 2254
Petition must be dismissed.
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IV. Conclusion

For the foregoing reasons, the Motion to Dismiés (ECF No. 6) will be GRANTED. Mr.
Fuller's claim will be DISMISSED, and the § 2254 Petition (ECF No. 1) will be.DENIED. The
action will be DISMISSED. A ceriificate of appealability‘will be DENIED.

An appropriate Final Order shall issue.

' Date ND\@S@L‘\ : M. Hannﬁ%@/
Richmond, Virginia United State trict Judge




