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APPENDIX B 



IN THE COURT OF CRIMINAL APPEALS
OF TEXAS

NO. WR-79,322-04

EX PARTE BLAINE KEITH MILAM, Applicant

ON APPLICATION FOR POST-CONVICTION WRIT OF HABEAS CORPUS
FROM CAUSE NO. CR-09-066 IN THE 4TH JUDICIAL DISTRICT COURT

RUSK COUNTY

Per curiam.  KELLER, P.J., filed a concurring opinion in which YEARY, KEEL,
and SLAUGHTER, JJ., joined.

O R D E R

This is a subsequent application for a writ of habeas corpus filed pursuant to the

provisions of Texas Code of Criminal Procedure Article 11.071, § 5.1 

In May 2010, a jury convicted Applicant of capital murder for killing his girlfriend’s

13-month-old daughter. See TEX. PENAL CODE § 19.03(a). The jury answered the special

1 All references to “articles” in this order refer to the Texas Code of Criminal Procedure
unless otherwise specified.
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issues submitted under Article 37.071. The jury also answered a special issue asking whether

Applicant is intellectually disabled. See Atkins v. Virginia, 536 U.S. 304 (2002) (interpreting

the Eighth Amendment to prohibit the execution of intellectually disabled individuals). In

accordance with the jury’s answers, the trial court set punishment at death. 

This Court affirmed Applicant’s conviction and sentence on direct appeal and denied

relief on his initial habeas application filed pursuant to Article 11.071. Milam v. State, No.

AP-76,379 (Tex. Crim. App. May 23, 2012) (not designated for publication); Ex parte

Milam, No. WR-79,322-01 (Tex. Crim. App. Sept. 11, 2013) (not designated for publication).

We additionally denied habeas relief on Applicant’s first subsequent Article 11.071

application, in which he alleged, among other things, that his jury was not given the proper

framework to consider the substantive question of whether he was intellectually disabled. Ex

parte Milam, No. WR-79,322-02 (Tex. Crim. App. July 1, 2020) (not designated for

publication). The trial court thereafter set Applicant’s execution for January 21, 2021.

Applicant filed this, his second subsequent habeas application in the trial court on

January 12, 2021. Therein, he raises two claims: (a) a renewed claim that he is intellectually

disabled and therefore the Eighth Amendment prohibits his execution (Claim 1); and (b) an

allegation that the State introduced false testimony at the punishment phase of Applicant’s

trial through inmate Kenneth McDade, who testified that Applicant threatened him (Claim

2). We determined that Applicant’s intellectual disability allegation (Claim 1) satisfied

Article 11.071, Section 5(a)(3) and remanded it to the trial court for further consideration.
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After holding a live evidentiary hearing, the trial court entered findings of facts,

conclusions of law, and a recommendation that we deny habeas relief on Applicant’s

intellectual disability claim. We have reviewed the record regarding Applicant’s intellectual

disability allegation and we adopt the trial court’s findings of fact and conclusions of law. 

Based upon the trial court’s findings and conclusions and our own review, we deny

habeas relief on Applicant’s intellectual disability allegation (Claim 1). We dismiss

Applicant’s false testimony allegation (Claim 2) as an abuse of the writ. 

IT IS SO ORDERED THIS THE 31st DAY OF JULY, 2024.
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