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UNITED STATES COURT OF APPEALS
FOR THE THIRD CIRCUIT

No. 21-1027

LONDELL BOND,
Appellant
V.
SUPERINTENDENT DALLAS SCI;

THE DISTRICT ATTORNEY OF THE COUNTY OF PA;
THE ATTORNEY GENERAL OF THE STATE OF PHILADELPHIA

On Appeal from the United States District Court
for the Eastern District of Pennsylvania
(D. C. No. 2-13-cv-01553)
District Judge: Honorable C. Darnell Jones, Il

Submitted under Third Circuit L.A.R. 34.1(a)
on November 1, 2023

Before: JORDAN, ROTH and AMBRO, Circuit Judges

JUDGMENT

This case came to be heard on the record from the United States District Court for
the Eastern District of Pennsylvania and was submitted under Third Circuit L.A.R 34.1(a)

on November 1, 2023.
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On consideration whereof, IT ISORDERED AND ADJUDGED by this Court that
the orders of the District Court entered November 25, 2020, are hereby affirmed.

All of the above in accordance with the Opinion of this Court.

ATTEST:

s/ Patricia S. Dodszuweit
Clerk

Dated: May 30, 2024
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NOT PRECEDENTIAL

UNITED STATES COURT OF APPEALS
FOR THE THIRD CIRCUIT

No. 21-1027

LONDELL BOND,
Appellant
V.
SUPERINTENDENT DALLAS SCI;

THE DISTRICT ATTORNEY OF THE COUNTY OF PA;
THE ATTORNEY GENERAL OF THE STATE OF PHILADELPHIA

On Appeal from the United States District Court
for the Eastern District of Pennsylvania
(D. C. No. 2-13-cv-01553)
District Judge: Honorable C. Darnell Jones, Il

Submitted under Third Circuit L.A.R. 34.1(a)
on November 1, 2023

Before: JORDAN, ROTH and AMBRO, Circuit Judges

(Opinion: May 30, 2024)

OPINION®

“ This disposition is not an opinion of the full Court and pursuant to 1.0.P. 5.7 does not
constitute binding precedent.
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ROTH, Circuit Judge

A jury convicted Londell Bond in state court of charges arising from a robbery and
shooting in Philadelphia. Bond brings this petition for habeas corpus under 28 U.S.C. 8
2254 alleging ineffective assistance of trial counsel.

l. BACKGROUND

In November 2000, a man entered a Philadelphia bar shortly after midnight. He
jumped on a chair, pulled out a gun, and shouted, “this is a holdup, don’t nobody move!”*
A patron, Edward Carter, tried to grab the man to stop him. The robber fired his gun,
Killing Carter. As the robber tried to flee, people in the bar, including Larry Lane, a patron,
and William Ingram, the bar owner, fought to keep him from exiting. During the struggle,
the bar patrons pulled off the robber’s sweatshirt. The robber escaped in a getaway car.

Several individuals provided statements to the police, including Lane and Ingram.
Lane had a clear, front-facing view of the robber during the altercation. However, no one
was able to identify the robber at that time.

Nearly three years later, in 2003, police revisited the case and invited Lane to make
an identification from an array of photos and an in-person lineup. Lane identified Bond as
the robber in both the photo array and lineup. He said he was confident in his identification.
Ingram was also invited to make an identification at the in-person line-up. He said Bond

“looked familiar” but he “wasn’t sure” whether Bond was in fact the robber.2

L Appx 180-81, 185, 194.
2 Appx 277, 291.
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Police also discovered Bond’s DNA on the sweatshirt recovered from the bar and
his fingerprint on a lighter found in the sweatshirt’s pocket.> The Commonwealth of
Pennsylvania charged Bond with Carter’s murder.*

At trial, the Commonwealth relied on eyewitness identifications, DNA, and
fingerprints to prove that Bond committed the robbery. Lane was one of the witnesses who
identified Bond as the robber. During his testimony, Lane referred three times to the photos

from the photo array as “mug shots.” 67

Bond’s attorney never objected.

Bond offered an alibi defense and called his great-aunt, Diana Barnes, as a witness.
Barnes testified that on the night of the murder, Bond was living with her in New York and
working at a restaurant she managed. However, she provided no records of Bond’s
employment.

In under two hours, the jury found Bond guilty of second-degree murder, robbery,

and possession of an instrument of crime.® Bond appealed on grounds not relevant to this

% In 2000, a fingerprint identification technician compared the fingerprint on the lighter to
fingerprints in the automated identification system database and made no identification at
that time. In 2003, detectives asked the technician to compare the fingerprint on the lighter
to Bond’s ten fingerprint card, which yielded a positive identification between the
fingerprint on the lighter and Bond’s middle finger. No other fingerprints were found on
the lighter.

4 Bond’s first trial ended in a hung jury.

> Appx 219.

® Appx 235.

" Appx 237.

8 Appx 477.
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habeas petition, and the Pennsylvania Superior Court affirmed Bond’s convictions, noting
the “overwhelming evidence of guilt.”® The Pennsylvania Supreme Court denied review.

Bond filed a petition for relief under Pennsylvania’s Post Conviction Relief Act
(PCRA), claiming that trial counsel performed ineffectively by failing to object, move for
a mistrial, or ask for a cautionary instruction after Lane used the term “mug shots” to
describe the photo array. The PCRA court dismissed the petition without a hearing. The
Superior Court affirmed. Bond then filed a pro se habeas petition in federal court raising
the same arguments. The Magistrate Judge concluded that the Pennsylvania courts
reasonably determined that the references to “mug shots” were “passing references” that
did not “reasonably imply that [Bond] had previously been convicted of a crime.”*! Asa
result, Bond was not entitled to relief.?> The Magistrate Judge also recommended holding
that trial counsel did not perform deficiently because Bond had not shown that he was
prejudiced by the references to “mug shots.”

The District Court adopted the report and recommendation, overruling Bond’s
objections. It reiterated that Bond had not demonstrated that the references to “mug shots”
prejudiced him, thereby failing to establish a claim for ineffective assistance of counsel.*®

Bond appealed.'*

® Appx 111.

10 Commonwealth v. Bond, 956 A.2d 431 (Pa. 2008) (unpublished).

11 Appx 55.

12 Appx 148-49.

13 Appx 159.

14 We granted a COA on one issue: Bond’s claim that trial counsel was ineffective for
failing to object to Lane’s references to “mug shots” making up the photo array from which
he identified Bond.
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l. DISCUSSION®

Bond argues that, under Strickland, his trial counsel was ineffective for failing to
object to Lane’s references to “mug shots.”® We review Bond’s claim of ineffective
assistance of counsel “[u]nder the double deferential judicial review that applies to a
Strickland claim evaluated under the § 2554(d) standard.”'’ Under Strickland, the
defendant must demonstrate that counsel’s performance was constitutionally deficient.!®
The defendant must also show that the deficient performance prejudiced him; that is, that
“there is a reasonable probability that, but for counsel’s unprofessional errors, the result of
the proceeding would have been different.”*°

For claims under § 2554(d), “[t]he pivotal question is whether the state court’s
application of the Strickland standard was unreasonable,” which is “different from asking
whether defense counsel’s performance fell below Strickland’s standard.”?

Here, we cannot say that the Superior Court’s ruling “was so lacking in justification
that there was an error well understood and comprehended in existing law.”?* “[N]o

evidence [was] introduced [to show] that the photograph [Lane referred to] was evidence

15 This is a habeas corpus case brought by an individual incarcerated in state prison, with
federal jurisdiction arising under 28 U.S.C. 88 2241 and 2254. We have appellate
jurisdiction under 28 U.S.C. 8§ 1291 and 2253.

16 Opening Br. 15 (citing Strickland v. Washington, 466 U.S. 668 (1984)).

17 Davis v. Adm’» New Jersey State Prison, 795 F. App’x 100, 102 (3d Cir. 2019) (quoting
Knowles v. Mirzayance, 556 U.S. 111, 123 (2009)).

18 466 U.S. at 687.

191d. at 694.

20 Harrington v. Richter, 562 U.S. 86, 101 (2011).

21 1d. at 103.
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of prior criminal activity.”?> The court thus concluded that the passing references to “mug
shots” did not prejudice Bond and trial counsel was not ineffective for failing to object.?®
That analysis was not unreasonable.

Moreover, “[i]Jn conducting habeas review, a federal court is limited to deciding
whether a conviction violated the Constitution, laws, or treaties of the United States.”?*
We find no violation because Bond did not suffer prejudice. Substantial evidence—the
DNA on the sweatshirt, fingerprint on the lighter, and eyewitness identification—
supported his conviction.?® Together, these pieces of evidence overcome Bond’s weak
alibi defense. Because we “may begin and, when dispositive, end with either of
Strickland’s two prongs,” and we conclude that Bond was not prejudiced by the passing
references to “mug shots,” we need not address whether Bond’s counsel performed
deficiently.?®

. CONCLUSION
For the foregoing reasons, we will affirm the District Court’s order denying Bond’s

petition for a writ of habeas corpus.

22 Appx 119.

23 Appx 24-28, 199. Moreover, we cannot “reexamine state-court determinations on state-
law questions.” Estelle v. McGuire, 502 U.S. 62, 68 (1991). So, even if the Superior Court
erred in holding that Pennsylvania law permits references to “mug shots,” we could not
grant relief.

24 Estelle, 502 U.S. at 68. Id.

25 See Strickland, 466 U.S. at 695; Buehl v. Vaughn, 166 F.3d 163, 172 (3d Cir. 1999).

26 Mathias v. Superintendent Frackville SCI, 876 F.3d 462, 477 (3d Cir. 2017).

6



IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

LONDELL BOND
Petitioner,
V. : CIVIL ACTION
NO. 13-1553
JEROME WALSH; THE DISTRICT
ATTORNEY OF THE COUNTY
OF PENNSYLVANIA and THE
ATTORNEY GENERAL OF THE

STATE OF PHILADELPHIA
Respondents.

MEMORANDUM

Jones, 11 J. November 24, 2020

1. Introduction

On April 5, 2005, Petitioner Londell Bond was convicted of Murder, Robbery, and
Possession of an Instrument of Crime. As a result, he was sentenced to life in prison. (Trial Tr.
vol. 1, 22-24, May 16, 2005, ECF No. 34.) Petitioner seeks habeas relief from his state court
convictions for alleged court error, ineffectiveness of trial counsel, and ineffectiveness of PCRA
counsel. The matter was referred to United States Magistrate Judge Lynn A. Sitarski for a Report
and Recommendation (“R&R”). Judge Sitarski recommended denying Petitioner’s Habeas
Petition in its entirety, and Petitioner has objected thereto. For the reasons set forth below,

Petitioner’s objections shall be overruled.



II. History
A. Factual Background

The following facts are supported by evidence presented at trial:

On November 18, 2000, Petitioner Londell Bond carried a gun into the B&E Ingram Bar
in Philadelphia, Pennsylvania and announced “This is a hold-up.”! (Trial Tr. vol. 1, 51, 72-77,
Mar. 29, 2005, ECF No. 29 at 15, 19-20.) Bar Patron Edward Carter attempted to stop Petitioner,
but Petitioner shot Carter in the chest during the altercation. (Trial Tr. vol 1, 79, 84-85, Mar. 29,
2005, ECF No. 29 at 21-23.) As a result of the shooting, Carter died early the next morning.
(Tmnal Tr. vol. 1, 59-61, Mar. 30, 2005, ECF No. 30 at 16-17.)

Before Petitioner could escape, bar owner William Ingram was able to grab the back of
Petitioner’s sweatshirt,? causing it to slip over his head, along with Petitioner’s skull cap. (Trial
Tr. vol. 1, 81-82, 89, Mar. 29, 2005, ECF No. 29 at 22, 24.) A cigarette lighter was found inside
the sweatshirt and was later used to test fingerprints. (Trial Tr. vol. 1, 200, Mar. 30, 2005, ECF
No. 30.)

Detective Harris, who was conducting the investigation, received information from two
fellow detectives (Bass and Boyle) that led to the inclusion of Petitioner in a photo array. (Trial
Tr. vol. 1, 175-177, April 4, 2005, ECF No. 32 at 31-32.) Witness Larry Lane identified
Petitioner from the array. (Trial Tr. vol. 1, 232-33, Mar. 29, 2005, ECF No. 29.) Mr. Lane then
identified Petitioner from a police lineup. (Trial Tr. vol. 1, 234-35. March 29, 2005, ECF No. 29

at 50; Trial Tr. vol. 2, 186-89, Mar. 30, 2005, ECF No. 30 at 48-49.) Upon testing, the

! Eyewitness William Ingram could not be certain if Petitioner stated “Hold it” or “a holdup.”
(Tmal Tr. vol. 1, 76, Mar. 29, 2005, ECF No. 29 at 20.)

2 When Mr. Ingram used the term “jacket” during his testimony, he was referring to Petitioner’s
sweatshirt. (Trial Tr. vol. 1, 90, Mar. 29, 2005, ECF No. 29 at 24.)

2



fingerprints from the cigarette lighter were found to match Petitioner’s fingerprints. (Trial Tr.
vol. 3, 98-101, March 31, 2005, ECF No. 31 at 26-27.) DNA found on the sweatshirt also
matched that of the Petitioner. (Trial Tr. vol. 1, 91-94, Apr. 4, 2005,® ECF No. 32 at 24-25.)

B. Procedural Background

The shooting of Edward Carter resulted in two jury trials for Petitioner, the first of which
ended in a mistrial. The second jury trial commenced in the Philadelphia Court of Common Pleas
on March 29, 2005, during which time the Commonwealth presented physical evidence of the
sweatshirt and the lighter, as well as the testimony of both Ingram and Lane, and the authorities
who investigated the incident and conducted DNA testing. (Trial Tr. vol. 1, 52-351, Mar. 29,
2005, ECF No. 29 at 14-89; Trial Tr. vol. 2, 4-214, March 30, 2005, ECF No. 30 at 2-55; Trial
Tr. vol. 3, 19-173, Mar. 31, 2005, ECF No. 31 at 6-45.) The defense presented an alibi witness—
Petitioner’s great aunt, Diana Barnes—who claimed Petitioner was working with her in New
York the evening of Carter’s death. (Trial Tr. vol. 1, 235-96, Apr. 4, 2005, ECF No. 32 at 60-75.)
However, the jury ultimately convicted Petitioner of Murder, Robbery, and Possession of an
Instrument of Crime, and he was thereafter sentenced to an aggregate term of life imprisonment.
(Sent’g Tr. 23-24, May 16, 2005, ECF No. 34 at 7.)

Petitioner appealed the conviction for a number of reasons. First, Petitioner argued the
trial court erred in denying a mistrial when the prosecutor allegedly commented on Petitioner’s
post-arrest silence. (Appellant Br. 8, ECF No. 9-3.) Second, Petitioner argued the evidence was
insufficient to show the killing occurred in furtherance of a robbery. (Appellant Br. 11, ECF No.

9-3.) Finally, Petitioner argued that the verdicts were against the weight of evidence. (Appellant

3 Although April 4, 2005 was the fourth day of trial testimony, the transcript reflects “Trial (Jury)
Volume 1” for that date. (ECF No. 32 at 1.)



Br. 14, ECF No. 9-3.) After concluding there was no prosecutorial misconduct, the evidence
supported the conviction, and that the argument concerning the robbery conviction being against
the evidence was waived due to a failure to raise same in his 1925(b) Statement,* the Superior
Court affirmed judgment. Commonwealth v. Bond, 1100 EDA 2006, 4-11 (Pa. Super. Feb. 26,
2008); 931 A.2d 1203 (Pa. Super. 2008) (Table), ECF No. 9-4.) Petitioner sought allocator,
which the Pennsylvania Supreme court denied on July 30, 2008. (Commonwealth v. Bond, 173
EAL 2008 (Pa. July 30, 2008); 956 A.2d 431 (Pa. 2008) (Table), ECF No. 9-5.)

Proceeding pro se, Petitioner next sought collateral relief through Pennsylvania’s Post
Conviction Relief Act (PCRA). (Pro Se Pet., ECF No. 9-6.) The PCRA court appointed Attorney
James Bruno to represent Petitioner and after presenting one of the six claims on which
Petitioner initially sought review, a Notice of Intent to Dismiss was issued by the PCRA court.
In objecting to the dismissal, Petitioner raised seven claims of ineffectiveness by trial counsel.
(Pro Se PCRA Objs., ECF No. 9-8.) However, the Petition was ultimately dismissed on
February 18, 2011.

PCRA counsel was relieved of his duties and Attorney Gary Server was appointed, who
appealed the PCRA ruling on behalf of Petitioner, arguing that the PCRA court erred in
dismissing his Petition because trial counsel was ineffectiveness for: (1) failure to object to use
of the term “mug shots” by Larry Lane; (2) failure to object to alleged hearsay of Detective
Harris; and, (3) failure to object to alleged hearsay of the murder victim. (Appellant Br., ECF

No. 9-10.) However, the Superior Court affirmed the dismissal, finding the claim concerning

4
A Concise Statement of Matters Complained of on Appeal is a brief statement by the appellant
delineating the issues he or she seeks to have considered on appeal. Rule 1925(b) of the
Pennsylvania Rules of Appellate Procedure provides in part that “[1]ssues not included in the
Statement and/or not raised in accordance with the provisions of this paragraph [regarding

Concise Statement requirements] are waived.” Pa.R.A.P. 1925(b)(vii).
4




“mug shots” was without merit because there was no evidence the photograph was acquired by
reason of prior criminal activity. (Commonwealth v. Bond, 732 EDA 2010, 4-6 (Pa. Super. Jan
18,2012); 43 A.3d 521 (Pa. 2012) (Table), (ECF No. 9-11). Inasmuch as the other claims were
not raised in the 1925(b) Statement, they were deemed waived. (Commonwealth v. Bond, 732
EDA 2010, 6 (Pa. Super. Ct. Jan 18, 2012), ECF No. 9-11.) However, the court did note the fact
that neither comment constituted “hearsay,” therefore the claims lacked merit. (Commonwealth
v. Bond, 732 EDA 2010, 7-10 (Pa. Super. Ct. Jan 18, 2012), ECF No. 9-11.) Petitioner sought
allocator and the same was denied on August 1, 2012. Commonwealth v. Bond, No. 69 EAL
2012 (Aug. 1, 2012), 49 A.3d 441 (Pa. 2012) (Table), ECF No. 9-12.)

Shortly after the Pennsylvania Supreme Court denied review of his first PCRA appeal,
Petitioner filed a second PCRA. In said Petition, he raised several issues regarding the propriety
of a life sentence on the basis of his age (19 years old) at the time of the crime. (2d PCRA Pet.,
ECF No. 9-13.) A ruling on this Petition was stayed pending the outcome of Commonwealth v.
Cunningham, 51 A.3d 178 (Pa. 2012).°

On March 25, 2013—while the stay was in place®—Petitioner filed the instant Habeas
Petition on the bases of three grounds. First, he alleges the trial court erred in denying a request
for mistrial based on the prosecutor’s comments on post-arrest silence. (Hab. Pet., ECF No. 1)

Second, Petitioner claims trial counsel was meffective for failing to challenge Larry Lane’s use

5 The courtin Cunningham ultimately determined that the holding in Miller v. Alabama, 567
U.S. 460 (2012) was not to apply retroactively. Commonwealth v. Cunningham, 81 A.3d 1 (Pa.
2013).

® The stay was lifted and Petitioner’s Second PCRA Petition was dismissed on October 4, 2016.
(Phila. CCP Crim. Dkt. CP-51-CR-1104831-2003 at 17.) Petitioner filed a Notice of Appeal to
the Superior Court and the PCRA Court’s decision was affirmed on October 6, 2017. (Phila.
CCP Crim. Dkt. CP-51-CR-1104831-2003 at 18.) Petitioner next sought review by the
Pennsylvania Supreme Court, which was denied on July 25, 2018. (Phila. CCP Crim. Dkt. CP-
51-CR-1104831-2003 at 18.)



of the word “mug shots.” (Hab. Pet., 8, ECF No. 1.) Finally, Petitioner maintains PCRA
Attorney Bruno was ineffective for failing to raise claims of trial counsel’s ineffectiveness for
failure to: (1) object to hearsay testimony by Detective Harris; (2) retain a DNA expert or object
to alleged misconduct; (3) file a motion to suppress due to a defect in Petitioner’s arrest warrant;
(4) allege his “actual innocence” from the charge of robbery based on insufficient evidence; (5)
allege juror bias; and, (6) object to alleged hearsay testimony of William Ingram. (Hab. Pet. 18,
ECF No. 1.)

Petitioner’s habeas matter was referred to United States Magistrate Judge Lynne A.
Sitarski for a Report and Recommendation. Judge Sitarski ultimately recommended the petition
be denied in its entirety. (ECF No. 14.) However, upon review, this Court elected to not adopt
and approve the R&R because it was made without the benefit of a state court record. Therefore,
the matter was remanded back to Judge Sitarski for reassessment upon receipt of the record.
(ECF No. 17.) Judge Sitarski subsequently issued a new R&R in which she again recommended
dismissal of all claims presented by Petitioner. (ECF No. 35). Thereafter, Petitioner submitted
objections regarding the following issues: (1) Expert Kevin Knox allegedly testified falsely and
prosecutorial misconduct was committed regarding this witness; (2) Detective Harris’s alleged
hearsay testimony; (3) Witness Larry Lane’s reference to “mug shots;” (4) the prosecutor’s
comments concerning Petitioner’s post-arrest silence; (5) ineffective assistance of counsel for
failing to assert Petitioner’s innocence regarding the charge of Robbery due to lack of evidence;

and, (6) ineffective assistance of counsel for failure to allege juror bias. (ECF No. 39.) The



Commonwealth has responded to the objections and Petitioner has replied thereto. (ECF Nos. 48,
54.)" The matter is now ripe for review.
III.  Standards of Review

A. Objections to Report and Recommendation

When objections are filed to the R&R of a Magistrate Judge, the district court must
conduct a de novo review of those portions of the R&R to which objections are made. 28 U.S.C.
§636(b)(1). If there are no objections to the R&R, or when reviewing those portions of the R&R
to which no objections are directed, the court, as a matter of good practice, should “satisfy itself
that there is no clear error on the face of the record in order to accept the recommendation.” Fed.
R. Civ. P. 72(b), advisory committee notes; see also Oldrati v. Apfel, 33 E. Supp. 2d 397, 399
(E.D. Pa. 1998) (“In the absence of a timely objection . . . this Court will review [the
Magistrate’s] Report and Recommendation for ‘clear error.’”) (citations omitted).

Although courts must give liberal construction to pro se habeas petitions, “[o]bjections
which merely rehash an argument presented to and considered by a magistrate judge are not
entitled to de novo review.” Gray v. Delbiaso, Civ. No. 14-4902, 2017 U.S. Dist. LEXIS 101835,
at *11 (E.D. Pa. June 30, 2017). “Where objections do not respond to the Magistrate’s
recommendation, but rather restate conclusory statements from the original petition, the
objections should be overruled.” Prout v. Giroux, Civ. No. 14-3816, 2016 U.S. Dist. LEXIS
57085, at *30 (E.D. Pa. Apr. 29, 2016); see also Guzman v. Rozum, Civ. No. 13-7083, 2017 U.S.
Dist. LEXIS 55661, at *22 (E.D. Pa. Apr. 12, 2017) (“[Flederal district courts are not required to

engage in de novo review of objections to a Magistrate’s R&R that lack specificity.”); Luckett v.

7 Although Document No. 54 is titled “Objections to the Commonwealth’s Response,” it is
essentially a more organized and legible version of the objections Petitioner initially raised in
ECF No. 39.



Folino, CIVIL NO. 1:09-CV-0378, 2010 U.S. Dist. LEXIS 100018, at *2 (M.D. Pa. 2010)
(denying objections to R&R because “[e]ach of these objections seeks to re-litigate issues
already considered and rejected by [the] Magistrate Judge [ ].”).

B. Exhaustion and Procedural Default

The Antiterrorism and Effective Death Penalty Act of 1996, 28 U.S.C. §§ 2241-66
(“AEDPA™) deals with the right of all persons in state custody, or in federal custody, to file a
petition in a federal court seeking the issuance of a writ of habeas corpus. In the context of a
prisoner in state custody, if such a writ of habeas corpus is issued by a federal court, the prisoner
will be released from such state custody on the grounds that certain rights accruing to that
prisoner pursuant to the United States Constitution have been violated; habeas corpus motions
pursuant to AEDPA are the only possible means of obtaining this type of relief from state
custody. Benchoff v. Colleran, 404 F.3d 812 (3d Cir. 2005); Coady v. Vaughn, 251 F.3d 480 (3d
Cir. 2001).

By means of the AEDPA, Congress also created a series of intentionally restrictive gate-
keeping conditions which must be satisfied in order for a prisoner to prevail on a habeas petition.
These procedures were enacted to support the policy of creating finality with respect to state and
federal criminal prosecutions. One such gate-keeping procedure is the requirement of exhaustion.
“An application for a writ of habeas corpus on behalf of a person in custody pursuant to the
judgment of a state court shall not be granted unless it appears that the applicant has exhausted
the remedies available in the courts of the State . . . .” 28 U.S.C. § 2254(b)(1); see also Houck v.
Stickman, 625 F.3d 88. 93 (3d Cir. 2010) (“[A] district court ordinarily cannot grant a petition for
a writ of habeas corpus arising from a petitioner’s custody under a state court judgment unless

the petitioner first has exhausted his available remedies in state court.”) (citing 28 U.S.C. §



2254(b)(1)). To accomplish this, federal habeas claims must first be “fairly presented” to the

state courts. Duncan v. Henry, 313 U.S. 364, 365 (1995); Evans v. Court of Common Pleas, 959

F2d 12271231 (3d Cir. 1992) (citations omitted). A claim 1s deemed “fairly presented” when

its “factual and legal substance” 1s put before the state courts “in a manner that puts them on
notice that a federal claim is being asserted.” McCandless v. Vaughn, 172 F.3d 235, 261 (3d Cir.

1999). The burden of proving exhaustion always rests with the petitioner. Coady, 251 F.3d at

488 (citing Toulson v. Beyer, 987 .F.2d-284,-282 (3d Cir. 1993)). Where a claim was not

exhausted 1n state court, it 1s said to be procedurally defaulted. To bring a procedurally defaulted
claim in federal proceedings, Petitioner must demonstrate either: (a) cause for the default and
actual prejudice arising from the alleged violation of federal law; or that (b) failure to consider
the claims will result in a fundamental miscarriage of justice. Coleman v. Thompson, 501 U.S.
722,750 (1991). To establish the “cause” requirement, Petitioner must “show that some
objective factor external to the defense impeded counsel’s efforts to comply with the State’s
procedural rule.” Werts v. Vaughn, 228 F.3d 178, 192-93 (3d Cir. 2000) (quoting Murray v.
Carrier, 477 U.S. 478, 488-89 (1986)). Additionally, the “prejudice” element requires the
“petitioner [to] prove ‘not merely that the errors at . . . trial created a possibility of prejudice, but
that they worked to his actual and substantial disadvantage, infecting his entire trial with error of
constitutional dimensions.”” Id. at 193 (quoting United States v. Frady, 436 U.S. 152, 170
(1982)). Second, to establish a fundamental miscarriage of justice, Petitioner must demonstrate

actual innocence. Schlup v. Delo, 313 U.S.- 298, 324-32 (1995).

C. Merits Review
Where Petitioner’s claims were adjudicated on the merits in state court, the AEDPA

deference standard applies to this Court’s review of the merits determination. Rolan v. Coleman,



680 F.3d 311, 321 (3d Cir. 2012). The AEDPA limits federal habeas review of state court

Judgments. Werts, 228 F.3d at 1935. A petition for habeas corpus may only be granted if: (1) the
state court’s adjudication of the claim “resulted in a decision contrary to, or involved in an
unreasonable application of, clearly established Federal law, as determined by the Supreme
Court of the United States;” or, if (2) the adjudication “resulted in a decision that was based on
an unreasonable determination of the facts in light of the evidence presented in the state court
proceeding.” 28 U.S.C. § 2254(d)(1)-(2). “While a factual determination by a state court is
presumed to be correct under 28 U.S.C. § 2254(e)(1), a petitioner may rebut this presumption

clear and convincing evidence.” Sileo v. Rozum, Civ. No. 12-3803, 2015 U.S. Dist. LEXIS

158463, at *52 (E.D. Pa. Nov. 23, 2015). Additionally, when a claim has been adjudicated on the
merits in state court, federal habeas review is limited to the record before the state court. Cullen
v. Pinholster, 131 S.Ct. 1388, 1398-99 (2011).

D. Ineffective assistance of counsel

The Sixth Amendment right to counsel “is the right to effective assistance of counsel.”

McMann v. Richardson, 397 U.S. 759, 771 n.14 (1970). To prove that counsel was ineffective,

Petitioner must establish that: (1) counsel’s performance was constitutionally deficient; and (2)
that deficiency prejudiced Petitioner. Strickland v. Washington, 466 U.S. 668, 687 (1984).
Deficient performance “requires showing that counsel made errors so serious that he or she was
not functioning as the ‘counsel guaranteed to the defendant by the Sixth Amendment.’” /d. In
essence, Petitioner must show that “counsel’s representation fell below an objective standard of
reasonableness” under prevailing professional norms. /d. at 688. Petitioner must overcome the
presumption that, under the circumstances, the challenged action “might be considered sound

trial strategy.” Id. at 690 (quoting Michel v. Louisiana, 350 U.S. 91, 101 (1955)). Prejudice
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requires showing that counsel’s errors were serious enough to deprive the defendant of a fair
trial. /d. at 687.

It is well settled that counsel cannot be deemed ineffective for failing to raise a meritless
objection. See Leach v. Capozza, No. 19-3021, 2020 U.S. Dist. LEXIS 43880, at *38 (E.D. Pa.
March 11, 2020) (“[T]rial counsel cannot be found ineffective for failing to raise a meritless
objection.”) (citing United States v. Sanders, 163 F.3d 248, 253 (3d Cir. 1999)).

v Discussion
A. Claims denied on the merits

1. The Trial Court Did Not Err by Not Declaring a Mistrial Based on the
Prosecutor’s Comments Concerning Alibi Witness

Petitioner’s objects to the magistrate’s recommendation to dismiss the claim that the trial
court erred in denying a mistrial based on the prosecutor’s comments on whether Petitioner
contacted the alibi witness. Specifically, he argues: (1) the prosecution’s comments did not
concern the actions of alibi witness Diana Barnes, but his post-arrest silence; (2) a single
comment on petitioner’s post-arrest silence 1s a deprivation of due process; and, (3) such a
comment cannot be remedied by curative instructions. (Objs. 9-10.)

Petitioner first argues that the prosecution’s comments had nothing to do with the actions
of Barnes, but on Petitioner’s right to remain silent. (Obys. at 9.) This was the exact argument
made in the original Petition. (Hab. Pet. 14, ECF No. 1.) Absent any specific allegation of error
pertaining to a magistrate’s ruling, issues that were previously argued and considered by the
magistrate judge are not entitled to de novo review. Gray, 2017 U.S. Dist. LEXIS 101835 at *11.
Inasmuch as Petitioner points to no specific error but instead, claims the magistrate “relied on the
unreasonable conclusions of the Superior Court” and erroneously stated that “nothing in the

constitution shields a defendant from a prosecutor’s fair attempt to discredit a witness[,]” his
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claim is not entitled to de novo review. (Objs. 9, ECF No. 39 at 9.) Specifically, Petitioner’s
first assertion is presented in boilerplate fashion, and his second assertion pertains to an accurate
restatement of law by the Magistrate. Therefore, the only question regarding this objection is
whether the Magistrate’s conclusion constitutes plain error.

The comment in question is as follows: “In addition, [Petitioner], from the date of his
arrest, until the summer of ‘04, writes, calls, does anything to [Ms.] Barnes to say, I was living
with you and working for you, never, ever. Why?” (Trial Tr. vol. 1, 119, Apr. 4, 2005, ECF No.
32 at 31.) Judge Sitarski found that the Superior Court’s conclusion did not misapply federal law
and did not make an unreasonable determination on the facts in its finding that the prosecutor’s
comments do not violate Doyle® or Griffin.? (R&R 14). This is because the prosecutor was not
commenting on the Petitioner’s silence concerning post-arrest questioning, but on the credibility
of the alib1 in light of lack of communication. (R&R 14.) She further writes that Griffin prohibits
a prosecutor from telling the jury that a defendant’s silence is evidence of guilt and that Doyle
prohibits a prosecutor from impeaching a defendant’s testimony with their silence following
Miranda warnings; however, neither prevent a prosecutor from questioning the testimony of a
witness. (R&R 14 n.6-7.) There 1s no plain error in the finding that the prosecution’s comment
was not a comment on Petitioner’s post-arrest silence, but on the credibility of the alibi
testimony. Such a comment 1s not violative of the objectives set forth in Griffin or Doyle.
Accordingly, Petitioner’s rights were not violated by the comment, and the Trial Court did not

err in denying a mistrial.

8 Doyle v. Ohio, 426 U.S. 610 (1976) (holding that a petitioner’s silence after receiving Miranda
warnings cannot be used to impeach their testimony).

% Griffin v. California, 380 U.S. 609 (1965) (holding that the prosecution cannot comment on the
silence of the accused).
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Assuming arguendo the prosecution’s comments could be considered to focus on
Petitioner’s silence, Judge Sitarski also concluded that the comment was remedied when the trial
judge issued a curative instruction to the jury. (Trial Tr. vol. 1, 134, Apr. 4, 2005, ECF No. 32.)
However, Petitioner maintains that the single comment was enough to violate Doyle (and
therefore, his due process rights) and that curative instructions are insufficient to remedy the
violation. (Obys. 10.)

In support of his claim, Petitioner cites three cases from other circuits. Two of these cases
are plainly inapposite. Remigio held that although the prosecutor’s comments before the jury
were clearly erroneous, the error was deemed harmless when viewed in the context of all the
evidence presented against the defendant. United States v. Remigio, 767 F.2d 730, 735-36 (10"
Cir. 1985). Elkins involved two separate comments; one of which was deemed harmless by
reason of the court’s curative instruction, and the other of which was deemed harmful because
the appellate court could not conclude that “the [trial] court’s general instruction to the jury at
the close of the trial that the silence of a defendant in custody may not be considered as evidence
of guilt adequately cured the effects of the repeated Doyle violation.” United States v. Elkins, 774
E.2d 530. 539 (1* Cir. 1985) (emphasis added). Lastly, Morgan held that the curative instruction

alone did not remedy the prosecution’s error; however, that—in and of itself—was not cause for
a mistrial. Instead, the appellate court said it “must also consider whether, in light of all the

circumstances, the incident was so insignificant as to be harmless beyond a reasonable doubt.”

Morgan v. Hall, 569 F.2d 1161, 1168 (1** Cir. 1978). After doing so, the court determined the
error was not harmless. /d. at 1169.
Notwithstanding these holdings, review of Third Circuit authority clearly provides that

“there may be no Doyle violation where the trial court sustains an objection to the improper
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question and provides a curative instruction to the jury, thereby barring the prosecutor from
using the silence for impeachment.” Government of Virgin Islands v. Davis, 361 F.3d 159, 164

(3rd. Cir. 2009) (citing Greer v. Miller, 483 U.S. 756, 764-65 (1987)). In the present case, the
trial judge clearly barred the prosecution from using silence as evidence with the instruction:
“any comments that were made by the prosecutor regarding what happened to the defendant after
his arrest and concerning the alibi witness must be disregarded.” (Trial Tr. vol. 2, 134, Apr. 5,
2005,'° ECF No. 33.) This instruction clearly prohibited the jury from using the prosecution’s

comment in their assessment. See Com. v. Cash, 335 Pa. 451, 484 (Pa. 2016) (stating that the

jJury is presumed to follow the court’s instructions). Moreover, review of the record in toto
overwhelmingly established Petitioner’s guilt. Accordingly, the objection 1s without merit.

2. Trial Counsel Was Not Ineffective For Not Objecting to Mr. Lane’s
Use of the Term “Mug Shot”

Witness Larry Lane used the term “mug shot” on three occasions to describe Petitioner’s
photo in the photo array. (Trial Tr. vol. 1, 232, 294, 304, March 29, 2005, ECF No. 29.) Upon
collateral review, the PCRA Court concluded that references to photographic identification can
only be prejudicial if the jury could reasonably infer that the accused had engaged in prior
criminal activity, and the appellate court affirmed this decision. (Bond, 732 EDA 2010 at 5-6,

ECF No. 9-11) (citing Commonwealth v. Cambridge 563 A.2d 515, 517 (Pa. Super. 1989)). The

Superior Court further held that without testimony as to how the photos became part of the array,
the most the jury could infer 1s that defendant had contact with the police, and not necessarily a

prior record or conviction. (/d.) (quoting Commonwealth v. Lawrence, 596 A.2d 165, 169 (Pa.

Super. 1991), abrogated on other grounds by Commonwealth v. Jette, 23 A.3d 1032 (Pa. 2011)).

10 Although this occurred on the fifth and final day of trial, the transcripts for this day are labeled
“Trial (Jury) Volume 2.” (ECF No. 33.)
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Judge Sitarski concluded that these were not unreasonable determinations because the photo
itself does not imply Petitioner had been convicted of a crime. (R&R 17.)

Petitioner objects to the R&R’s findings regarding this issue for several reasons. First, he
claims mere use of the term “mug shot™ informs the jury of his past record, stripping him of his
presumed innocence. (Objs. 7-8.) To support this contention, Petitioner points to dictum from
Hines, which did not involve the use of mug shots. United States v. Hines, 47Q F.2d 223, 229
(3d Cir. 1972). (Obys. 7.) Although Hines cites to Reed, which did involve mug shots, Reed was
clearly distinguishable in that a witness testified before the jury that “[the police] had some
pictures firom the prison they hadn’t shown us.” United States v. Reed, 376 F.2d 226, 228 (7*
Cir. 1967) (emphasis added). Again, such is not the situation here. Last, Petitioner relies upon
Reiss in support of his argument that it 1s error to testify that the defendant was identified from a
group of mug shots or photographs that came from the police. (Objs. 7-8.) Commonwealth v.
Reiss, 408 A.2d 451, 453 (Pa. 1983). The issue before the court in Reiss did not involve mug
shots, thereby rendering its assessment inapplicable to the case at bar. Instead, use of the term
“mug shot” has been deemed permissible when—such as in this case—"[t]he record
demonstrates no link between [a witness’s] use of ‘mug shot’ and any prior criminal history of
Petitioner. There was thus no basis for the jury to conclude that Petitioner had a criminal
history.” Smith v. Johnson, Civil Action No. 16-1373, 2019 U.S. Dist. LEXIS 85267, at *19 (D.
N.J. May 21, 2019).

Notwithstanding the foregoing, these claims by Petitioner are again the same as those
initially presented to the Magistrate. In his original Habeas Petition, Petitioner argued that the
term “mug shot” prejudiced him, in that it informed the jury of prior contact with police

(stripping him of the presumption of innocence), stated that the state court adjudication to the
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claim was unreasonable under 2254(d)(1), and argued that under Commonwealth v. Reiss, “it is
error for a witness to testify that he identified a defendant from a group of mug shots or
photographs from a police file.” (Hab. Pet 13-16). In his objections, Petitioner reiterates these
same arguments to establish the Magistrate erred in her analysis.!! Because Petitioner is not
raising any specific error with the Magistrate’s ruling, said claims are not entitled to de novo
review, and the only question is whether the Magistrate’s findings are in plain error.

Judge Sitarski concluded that the state court decision was not unreasonable because the
Petitioner has not shown that the passing references to “mug shots” was prejudicial. (R&R 17).
To that end, Judge Sitarski cites Commonwealth v. Shawley and Martinez v. Shannon for the
proposition that references to “mug shots” do not necessarily equate to the fact that an individual
has previously been convicted of a crime, therefore the Superior Court was reasonable in

determining that the passing references to “mug shots” did not violate due process. (R&R 17.)

In Shawley, two comments were at issue: (1) testimony stating the police department had

records indicating physical characteristics of the defendant; and, (2) a passing remark that the

defendant had been released from prison prior to the trial at issue. Com. v. Shawley, 563 A.2d
1175, 1177 (Pa. 1989). The court concluded that the references were not prejudicial, stating: “the
mere fact that some record concerning a defendant (such as a mug shot) exists on file at the

police department does not of itself reasonably imply that the defendant has been convicted of a

11 Petitioner asserts in boilerplate fashion that Judge Sitarski’s conclusion that the Superior
Court’s finding was reasonable, is incorrect under 28 U.S.C. §2254(d). (Objs. 7-8.) In doing so,
he objects to the Magistrate’s comparison of his case to those of Martinez v. Shannon, Civil
Action No. 06-2657, 2007 U.S. Dist. LEXIS 70154 (E.D. Pa. June 29, 2007) and Commonwealth
v. Shawley, 563 A.2d 1175 (Pa. 1989). (Objs. at 8.) However, just as in Martinez, Petitioner
here offers no specifics to show how, in light of all of the other evidence presented against him,
counsel’s failure to object to use of the term “mug shot” had an effect on the outcome and
thereby caused prejudice.
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crime.” Id. at 1179. Instead, “we must rely upon the common sense of the jurors, their
commitment to their oath, fundamental fairness and the implacable logic that the mere

possession by the police of one’s photo does not prove a prior conviction or the present

accusation.” Shawley, 363 A.2d at 1178 (quoting Commonwealthv. Brown, 312 A.2d 596, 599

(Pa. 1986) (emphasis in original).

In Martinez, defense counsel used the word “mug shot” to challenge a police officer’s
testimony. Martinez v. Shannon, Civ. A. No. 06-2657, 2007 U.S. Dist. LEXIS 67654 at *7 (E.D.
Pa. Sept. 12, 2007). The court found that because the defense had a strategic reason for use of the
word “mug shot,” it was not a violation of Strickland. Id. at *8-9. Petitioner’s objection
concerning Martinez 1s accurate, inasmuch as his case 1s distinguishable. The court in Martinez
did not decide whether the phrase “mug shot” created an unreasonable inference in that particular

case; rather, counsel’s use of the word was deemed not to be a violation of Strickland for other

reasons. Nevertheless, this does not change the result for Petitioner herein. The holding in
Shawley is directly applicable to this case. References to the defendant’s possible past conviction

in Shawley were much more obvious than the passing references in Petitioner’s case, yet the

court still found the defendant had not been prejudiced. Shawley, 363 A.2d at 1179.

In this case, the Superior Court reasoned that absent testimony on how the photo became

part of the police files, the jury cannot infer the defendant had a prior record or conviction.
(Commonwealth v. Bond, 732 EDA 2010, 5 (Pa. Super. Ct. Jan. 18, 2012), ECF No. 9-11) (citing

Commonwealth v. Cambridge, 363 A.2d 515, 517 (Pa. Super. 1989)).There is no such testimony
in the present case. Further, as Judge Sitarski properly concluded, Petitioner has not shown that

he was prejudiced as a result of these specific references. Therefore, the second prong of

Strickland has not been met, and trial counsel cannot be deemed ineffective. There 1s no clear
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error in the R&R. Accordingly, Petitioner’s objections regarding use of the phrase “mug shot”
shall be overruled.

B. Procedurally Defaulted Claims — Failure to Include in 1925(b)
Statement

The remainder of Petitioner’s habeas claims are procedurally defaulted. Two of these
claims, both concerning hearsay, were presented to the court. However, Petitioner failed to
include them in Statement of Matters as required by Rule 1925(b) of the Pennsylvania Rules of
Appellate procedure. (Bond, 372 EDA 2010 at 6, ECF No. 9-11) (citing Pa. R.A.P.
1925(b)(4)(vii); Commonwealth v. Hill, 609 Pa. 410, 427 (Pa. 2011)).

Claims that are waived for failure to include them in the 1925(b) Statement are
procedurally defaulted; therefore, habeas review is precluded. See Buck v. Colleran, 115 F.
App’x. 526, 528 (3™ Cir. 2004). As stated earlier, a federal court may only hear defaulted claims
if the prisoner can demonstrate cause for the default and actual prejudice as a result of an alleged
violation of federal law, or can demonstrate that failure to consider the claim will result in a
fundamental miscarriage of justice. Coleman, 501 U.S. at 750. To show prejudice, Petitioner
must demonstrate that these errors worked to his actual and substantial disadvantage. Werts, 228
F.3d at 192-93. Petitioner has failed to meet this burden.

1. Detective Harris’s Comment Did Not Constitute Hearsay

Petitioner objects to the R&R concerning Detective Harris’s alleged hearsay. The
challenged comment was an explanation by Detective Harris regarding his inclusion of
Petitioner’s photo in the array based upon information obtained from two fellow Detectives, Bass

and Boyle. (Trial Tr. vol. 1, 175-77, Mar. 29, 2005, ECF No. 29 at 45-46.) Petitioner argues that
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under Crawford,'? he has a right to confront the individual(s) who informed the detective about
his involvement. (Objs. 5-6.) Petitioner further argues his trial counsel failed to object to protect
that right, and was therefore ineffective. (Objs. 5-6.) These exact arguments were presented in
the original Habeas Petition and were fully considered by Judge Sitarski. Because Petitioner
points to no specific error in the R&R other than citing to the pages where these issues were
addressed and “rehashing” the same issues and arguments here, they are not entitled to de novo
review. (Hab. Pet. 32-36, ECF No. 1). The only question is whether the Magistrate’s findings on
these issues are in plain error.

Judge Sitarski concluded that the Superior Court’s finding was proper because the
testimony in question did not constitute hearsay. No out-of-court statement was introduced into
evidence, nor was this information produced to prove the truth of an asserted statement. (R&R at
18) (citing Pa. R.E. 801(c)). Because the statement was not introduced, Crawford is inapplicable.
Therefore, trial counsel cannot be deemed ineffective for failing to object to the testimony. There
is no plain error here.

Moreover, Detective Harris did not reference the information from Detectives Bass and
Boyle to prove the truth of anything, but instead, used it merely to explain how Petitioner’s photo
became a part of the array shown to Mr. Lane. (Trial Tr. vol. 1, 175-77, April 4, 2005, ECF No.
32 at 46.) Further, he did not share any statement from Detectives Bass and Boyle; the prosecutor
specifically asked him not to, and he complied. (Trial Tr. vol. 1, 176, April 4, 2005, ECF No. 32

at45.)

12 Crawford v. Washington, 541 U.S. 36 (2004) (holding that out-of-court statements used to
prove the truth of the matter are generally inadmissible without an opportunity to cross-exam the
declarant).

19



Under Crawford, testimonial statements from witnesses who do not appear at trial are
barred by the Sixth Amendment. Crawford, 341 U.S. at 53-54. Here, however, Detective Harris
merely stated that the information received from Detectives Bass and Boyle led to the
development of the photo array. He did not share their statements, nor did he reference them to
prove the truth of any matter asserted. Accordingly, no plain error has been committed.
Inasmuch as Petitioner has not sustained his burden under the AEDPA’s procedural default
standard and because the issue nevertheless fails on the merits, the objection shall be overruled.

2. Testimony of William Ingram Does Not Constitute Hearsay

Although Petitioner has not objected to the entire recommendation to dismiss the claim of
trial counsel’s ineffectiveness, this Court shall review his initial claim of alleged hearsay by
witness William Ingram for plain error.

William Ingram testified he heard the Petitioner say: “Hold it,” and the victim say: “Oh
no, you don’t. Not in here.” (Trial Tr. vol. 1, 75-77, Mar. 29, 2005, ECF No. 29.) The Superior
Court found this testimony did not constitute hearsay because it was admissible under a present
sense impression (Pa.R.E. 803(1)) or an excited utterance (Pa. R.E. 803(2)). (Bond, 372 EDA
2010 at 9, ECF No. 9-11). The R&R concluded this was a reasonable determination. Judge
Sitarski continued the analysis, finding that the testimony would not violate Crawford because
the victim’s statements were not testimonial. (R&R at 20) (citing U.S. v. Hinton, 423 F.3d 355,
360 (3™ Cir. 2005). Because the statement was not hearsay in that it was admissible under
Pennsylvania law and did not violate Crawford, counsel could not be ineffective for not

challenging same. (/d.). There 1s no plain error in this conclusion.
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Ingram’s testimony does in fact fall under the “present sense impression” !> and the

“excited utterance”'

exceptions to hearsay. Ingram was present at the event, and the victim’s
testimony was an excited utterance caused by the event of being robbed at gunpoint. These are
clear exceptions to the hearsay rule. Counsel cannot be deemed ineffective for not objecting to a
meritless claim. See Werts v. Vaughn, 228 F.3d 178, 203 (3™ Cir. 2000) (finding counsel cannot
be deemed ineffective for failing to raise a meritless claim). Therefore, the Magistrate’s
assessment of this issue as contained in the R&R is not in plain error.

C. Procedurally Defaulted Claims Not Presented to the State Courts

1. Ineffective Assistance of Trial Counsel & Prosecutorial Misconduct
Regarding DNA Evidence

Petitioner next objects to the Magistrate’s recommendation to dismiss his claim regarding
trial counsel’s failure to retain a DNA expert or object to the testimony of DNA Expert Kevin
Knox. Petitioner claims the R&R does not address his complaint regarding Knox’s statement at
trial that Petitioner was a “DNA match” and how it was false and contrary to his two lab reports.
(Obys. 2.) Petitioner further claims the prosecution committed misconduct when it used the same
language of “DNA match” as used by Knox, and “bolstered” this “false” evidence to the jury
during closing arguments. (Objs. 2-3.) Lastly, Petitioner objects to the Magistrate’s finding he
was not prejudiced by trial counsel’s failure to retain an independent expert or object to the
testimony of Knox due to the fact the physical evidence contradicted his alibi witness’s

testimony. (Objs. 4-5.)

13 See Pa. R.E. 803(1) (stating that a present sense impression is “a statement describing... an
event or condition made while the declarant was perceiving the event. ..”).

14 See Pa. R.E. 803(2) (stating that an excited utterance is “a statement relating to a startling
event or condition made while the declarant was under the stress of excitement caused by the
event or condition).
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Mr. Knox presented the jury with an extensive primer on how DNA is tested, and
meticulously went through his analysis of each of the samples from clothing, blood, and hair,
that were retrieved from the scene by police and tested as evidence in this case. (Trial Tr. vol. 1,
65-145, Apr. 4, 2005, ECF No. 32 at 18-38.) At one point during his testimony, the following
exchange occurred with regard to the findings pertaining to a sweatshirt that was tested:

Q. [T] believe you mentioned that there were a total of seven sites, is that
correct, where there were matches that were made?

A. Yes, Sir.
(Tral Tr. vol. 1, 91, Apr. 4, 2005, ECF No. 32 at 24.)

Both DNA reports showed the same information pertaining to the genetic markers found
in Sweatshirt Area B. (09/09/2004 DNA Rep., ECF No. 9-6 at 51; 03/28/2005 DNA Rep., ECF
No. 9-6 at 52.) Specifically, both reports show an exact match on genetic markers 1, 3, and 7,
and a “lighter intensity”” match on markers 2, 4, 6, and 8. (/d.) The latter DNA report further
concluded “Londell Bond is included as a source of the major component of this [DNA]
mixture” with regard to Sweatshirt Area B, markers 1 through 4 and 6 through 8. (03/28/2005
DNA Rep., ECF No. 9-6 at 52.) Therefore, the statement Knox made 1s not contrary to this
finding. Inasmuch as the testimony at trial was not false, there was no prosecutorial misconduct
and trial counsel cannot be deemed ineffective for failing to object thereto. Accordingly,
Petitioner’s objection shall be overruled.

With respect to Petitioner’s claim that he was prejudiced by counsel’s failure to obtain an
independent DNA expert, this too lacks merit. Petitioner argues he was prejudiced, in that the
Commonwealth’s DNA evidence dismantled his defense. (Objs. 5.) However, the relevant
question under Strickland is whether the result of the proceeding would have been different if the

jury heard another expert’s testimony; not whether the testimony would have supported
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Petitioner’s version of the facts. Jacobs v. Horn, 393 F.3d 92, 109 (3d Cir. 2005). Petitioner
points to nothing that a second DNA expert could provide that would change the outcome.
Assuming arguendo a different DNA expert could question the clear data provided by Knox, the
sweatshirt was not the only evidence presented against Petitioner. Eyewitness testimony and a
cigarette lighter with Petitioner’s fingerprints on it weighed heavily against Petitioner. Moreover,
the alibi testimony presented by the defense was wrought with inconsistencies and was not
corroborated. (Trial Tr. vol 1, 258-290, Apr. 4, 2005, ECF No. 32 at 66-74.) As such, Petitioner
fails to overcome the presumption that trial counsel’s choice to not retain a DNA expert and
instead cross-examine Knox was a sound strategy. See Strickland 466 U.S. at 690 (quoting
Michel v. Louisiana, 350 U.S. 91, 101, (1955)).

Because Petitioner cannot show prosecutorial misconduct or that trial counsel’s actions
fell below an objective standard of reasonableness, his objection shall be overruled.

2. “Actual Innocence” Regarding Robbery

Petitioner next objects to the Magistrate’s finding that because trial counsel did challenge
the sufficiency of the evidence on appeal and made the points Petitioner claims should have been
made on appeal, PCRA counsel cannot be ineffective for failing to argue “actual innocence.”
(R&R 23-24.) The Magistrate further concluded the claim was not substantial because there was
sufficient evidence at trial to support Petitioner’s conviction. (R&R 23-24.)

In support of his claim, Petitioner argues that the issue raised on appeal only involved
“malice” and not “lack of evidence of the robbery.” (Objs. 11.) He further claims the evidence
was 1nsufficient because no witness testified they were personally robbed. (Objs. 11.) Instead, he
claims the only witness to testify to a robbery was Larry Lane, who—again—did not testify he

was robbed. (Objs. 11.) Therefore, Petitioner argues the elements necessary to prove this offense
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were not met, thereby violating In Re Winship."> Lastly, Petitioner asserts the claim is
“substantial” because his conviction could not stand without the required evidence. (Obys. 11.)
PCRA counsel did in fact argue that the evidence was insufficient to support Petitioner’s
conviction for Murder of the Second Degree because the killing was not in furtherance of a
robbery. (Appellant Br. 11-12, ECF No. 9-3.) The Superior Court examined this claim and
found the evidence was sufficient to convict Petitioner for murder in furtherance of a robbery.
(Commonwealth v. Bond, 1100 EDA 2006 at 6-7, ECF No. 9-4).'® As Judge Sitarski correctly
concluded, PCRA counsel cannot be ineffective for failing to raise a meritless argument that has
already been addressed. (R&R at 24). Further, this Court may not reassess the evidence, but
instead, must determine whether a rational trier of fact could have found the essential elements of

the offenses beyond a reasonable doubt, upon viewing the evidence in a light most favorable to

the prosecution. Jackson v. Virginia, 443 U.S. 307, 318-19 (1979). This burden has been met.
Because Petitioner has failed to demonstrate he is “actually innocent” of robbery, or that he was
prejudiced as a result of any alleged ineffectiveness, his objections shall be overruled.
3. Juror Bias
Petitioner’s next objection pertains to trial counsel’s alleged ineffectiveness for failing to
challenge a juror’s potential bias. The Magistrate concluded that the trial court adequately
questioned the juror on her ability to be impartial, and found no partiality. (R&R 24-26.)

However, relying on U.S. v Poole, Petitioner argues “if we were to assume, arguendo the

15 In re Winship, 397 U.S. 358, 364 (1970) (holding “[the] Due Process Clause protects the
accused against conviction except upon proof beyond a reasonable doubt of every fact necessary
to constitute the crime with which he is charged.”).

16 Petitioner does not appear to be aware of the “attempt to commit” provision of 18 Pa.C.S.A. §
2502(d). Announcing a hold-up and directing a patron to “give me every mother fucking thing
you have” while brandishing a gun before being grabbed, constitutes an attempt to commit
robbery. (Trial Tr. vol 1, 199-200, 204, 208-210, March 29, 2005, ECF No. 29 at 51-54.)
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demonstrated presence of a juror who once been a robbery victim, it would be difficult to hold
that such a juror was capable of objectivity.” (Objs. 12) (quoting U.S. v. Poole, 430 F.2d 1082,
1084 (3" Cir. 1971)). To that end, Petitioner argues that a person who was threatened with a
deadly weapon and robbed would be biased towards one accused of robbery and “unlikely to
forgive and forget.” (Objs. 12.) Further, Petitioner claims Judge Sitarski “completely
overlooked” trial counsel’s meffectiveness under Strickland in not using a preemptory strike or
moving to strike for cause. (Obys. at 12.) Lastly, he argues PCRA counsel was ineffective for
failing to claim that trial counsel was effective. (Obys. 13.)

The first two of these arguments were directly made in the original Habeas Petition and
were considered by the Magistrate. (Habeas Pet. 40-44, ECF No. 1; R&R 26). Although
Petitioner cites to that portion of the R&R in which a discussion of the issues 1s found, he claims
in wholesale fashion that the Magistrate’s ruling was incorrect. Therefore, these objections are
not entitled to de novo review and the only question is whether the R&R was in plain error.

Judge Sitarski began her analysis by distinguishing two types of bias: actual and implied.
(R&R 25.) In conducting her assessment of this issue, she reviewed the trial court’s questions to
the juror, as well as the juror’s answers thereto. Upon doing so, Judge Sitarski concluded there
existed no basis upon which implied or actual bias was to be found. Specifically, in giving
deference to the trial court, the Magistrate concluded that the juror’s answers to the court’s
questions were sufficient to alleviate any concerns of bias. (R&R 26) (citing Wainwright v. Witt,
469 U.S. 412,428 (1985)). She further found that previously being the victim of a crime did not
constitute an “extreme situation” for purposes of juror disqualification on the basis of implied

bias. (R&R 26) (citing United States v. Calabrese, 942 F.2d 218, 227, n.3).
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Upon independent review of the issue, this Court finds the juror made no statements that
demonstrated partiality. (Trial Tr. vol. 1, 126-27, March 28, 2005, ECF No. 28 at 33.) As such,
there 1s no plain error in the Magistrate’s ultimate determination that the trial court did not err in
this regard. This claim by Petitioner is not substantial, nor can it be said to have prejudiced
Petitioner. Accordingly, his objections regarding same shall be overruled.

With respect to Petitioner’s claim that the Magistrate overlooked the issue of trial
counsel’s alleged ineffectiveness for failing to object or strike the juror, the same is entitled to de
novo review. Nevertheless, it is without merit. As stated earlier, “counsel cannot be deemed
ineffective for failing to raise a meritless claim.” Werts, 228 F.3d at 203. The argument that the

juror was biased is without merit. Therefore, trial counsel cannot be deemed ineffective for

failing to object or strike the juror. Thus, the objection shall be overruled.

V. Conclusion
For the reasons set hereinabove, the Petitioner’s objections shall be overruled.

An appropriate Order follows.

BY THE COURT:

/s/ C. Darnell Jones, IT _J.
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NON-PRECEDENTIAL DECISION - SEE SUPERIOR COURT I.O.P 65.37
COMMONWEALTH OF PENNSYLVANIA, IN THE SUPERIOR COURT OF

PENNSYLVANIA
Appellee

LONDELL A. BOND,

Appellant No. 732 EDA 2010

Appeal from the PCRA Order February 17, 2010
in the Court of Common Pleas of Philadelphia County
Criminal Division at Nos.: 10307535611
CP-51-CR-1104831-2003

BEFORE: BOWES, SHOGAN, and PLATT", 1J.
MEMORANDUM BY PLATT, J.: FILED JANUARY 18, 2012

Appellant, Londell A. Bond, appeals from the order dismissing his first
petition filed pursuant to the Post Conviction Relief Act (PCRA).! We affirm.

On April 5, 2005, a jury found Appellant guilty of second degree
murder, robbery, and possession of an instrument of crime in connection
with his armed robbery of a bar. On May 16, 2005, the trial court sentenced
Appellant to life imprisonment. Appellant timely filed a direct appeal and his

judgment of sentence was affirmed on February 26, 2008. (See

Commonwealth v. Bond, 951 A.2d 1205 (Pa. Super. 2008) (unpublished

* Retired Senior Judge assigned to the Superior Court.

1 42 pPa.C,S.A, 41-9546.
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memorandum). Appellant's petition for allowance of appeal to the Supreme
Court of Pennsylvania was denied on August 25, 2008. (See
Commonwealth v. Bond, 956 A.2d 431 (Pa. 2008) (unpublished
memorandum).

On September 5, 2008, Appellant filed a first pro se petition for PCRA
relief raising six allegations of ineffectiveness of counsel. The court
appointed PCRA counsel who “filed an amended petition raising the single
complaint that trial counsel was ineffective for failing to object, request a
mistrial, and/or request a cautionary instruction when civilian witness, Larry
Lane, testified that he identified [A]ppellant through mug shots.” (PCRA
Court Opinion, 2/18/11, at 4). On January 15, 2010, the court issued a Rule
907 notice, indicating that, after twenty days, the PCRA petition would be
dismissed without further proceedings. Appellant timely objected and, on
February 17, 2010, the court dismissed Appellant’s PCRA. On March 18,
2010, Appellant’s counsel filed a timely notice of appeal.?

Thereafter, on September 3, 2010, PCRA counsel was permitted to
withdraw and new appellate counsel (Appellate Counsel) was appointed, who
filed a timely Rule 1925(b) statement on October 12, 2010. The same day,

Appellate Counsel filed a motion with this Court requesting that the case be

2 Appellant and his PCRA counsel both filed a notice of appeal. This Court
dismissed Appellant’s notice as duplicative. (See Per Curiam Order,
3/26/10).
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remanded to the PCRA court to have additional issues raised and addressed.

The motion was subsequently denied. (See Per Curiam Order, 2/03/11).

Appellant raises one question, with three subparts, for our review.

I. Did the PCRA [c]ourt err when it dismissed [Appellant’s]
Amended PCRA Petition without a [h]earing and where
[Appellant] properly pled and would have been able to prove
that he was due relief for the following reasons?

a. Trial counsel was ineffective when she failed to
object to the introduction of *mug shots” and where
counsel failed to ask for a cautionary instruction.

b. Trial counsel was ineffective for failing to
object to hearsay testimony of Detective [Richard]
Harris [and] in failing to ask for a cautionary
instruction.

C. Trial counsel was ineffective when she failed to

object to the hearsay of the murder victim and when
counsel failed to ask for a cautionary instruction.

(Appellant’s Brief, at 3).
Our standard of review of an appeal from a denial of a PCRA
petition is well-settled.

The standard of review for an order denying post-
conviction relief is limited to whether the record supports the
PCRA court’s determination, and whether that decision is free of
legal error. The PCRA court’s findings will not be disturbed
unless there is no support for the findings in the certified record.

Commonwealth v. Taylor, 933 A.2d 1035, 1040 (Pa. Super. 2007), appeal

denied, 951 A.2d 1163 (Pa. 2008) (citations omitted).
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This Court follows the Pierce® test adopted by our Supreme Court to
review an appellant’s claim of ineffective assistance of counsel:

When a petitioner alleges trial counsel’s ineffectiveness in
a PCRA petition, he must prove by a preponderance of the
evidence that his conviction or sentence resulted from ineffective
assistance of counsel “which, in the circumstances of the
particular case, so undermined the truth-determining process
that no reliable adjudication of guilt or innocence could have
taken place.” 42 Pa.C.S. § 9543(a)(2)(ii). We have interpreted
this provision in the PCRA to mean that the petitioner must
show: (1) that his claim of counsel’s ineffectiveness has merit;
(2) that counsel had no reasonable strategic basis for his action
or inaction; and (3) that the error of counsel prejudiced the
petitioner—i.e., that there is a reasonable probability that, but
for the error of counsel, the outcome of the proceeding would
have been different. We presume that counsel is effective, and
it is the burden of Appellant to show otherwise.

Commonwealth v. duPont, 860 A.2d 525, 531 (Pa. Super. 2004), appeal

denied, 889 A.2d 87 (Pa. 2005), cert. denied, 547 U.S. 1129 (2006) (case

citations omitted). “If an appellant fails to prove by a preponderance of the
evidence any of the Pierce prongs, the Court need not address the
remaining prongs of the test.” Commonwealth v. Fitzgerald, 979 A.2d

908, 911 (Pa. Super. 2009), appeal denied, 990 A.2d 727 (Pa. 2010)

(citation omitted).
Here, in his first issue, Appellant asserts that trial counsel was
ineffective for failing to object to witness Larry Lane’s mention of mug shots

during his testimony. (See Appellant’s Brief, at 9-15). We disagree.

3 Commonwealth v. Pierce, 527 A.2d 973 (Pa. 1987).

-4 -
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“[T]he prosecution may not introduce evidence of the defendant’s prior
criminal conduct, since admission of such evidence acts to predispose the
minds of the jurors to believe the accused guilty, and thus effectually to strip
him of the presumption of innocence.” Commonwealth v. Young, 849
A.2d 1152, 1155 (Pa. 2004) (citations and internal quotation marks
omitted). However, we note that:

in Pennsylvania there is no per se rule against the use of

“mugshots” as a method of identification. The use of any

photograph during an identification procedure must be analyzed

under the facts and circumstances of each particular case. In
order to determine if an accused has been unfairly prejudiced
through the use of photographs, the appropriate question to ask

is whether the jury could reasonably infer from the facts

presented that an accused had engaged in prior criminal activity.
Commonwealth v. Cambridge, 563 A.2d 515, 517 (Pa. Super. 1989),
appeal denied, 578 A.2d 411 (Pa. 1990) (citations omitted). Where there
was no testimony as to how the photograph became part of the police files,
the most that can be inferred is that a defendant “had prior contact with the
police and not a prior record or a previous conviction.” Commonwealth v.
Lawrence, 596 A.2d 165, 169 (Pa. Super. 1991), abrogated on other
grounds by Commonwealth v. Jette, 23 A.3d 1032 (Pa. 2011) (citations
omitted).

Here, the prosecutor handed witness Larry Lane a copy of his
Investigation Interview Record prepared by Homicide Detectives Harris and

Pirrone, and asked him if he recognized what was on a certain page of the

report. Mr. Lane responded that the page contained “[m]ug shots.” (N.T.

-5-
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Trial, 3/29/05, at 232-33). The prosecutor then asked Mr. Lane if he made
an identification from the photos and he indicated that he had identified
Appellant. (See id.). On cross-examination, Mr. Lane again referred to the
photographs as "mug shots.” (Id. at 294).

Based on our review of the record in this matter, we conclude that
although Mr. Lane referred to Appellant’s photograph as a "mug shot,” this
testimony was not prejudicial because there was no evidence introduced that
the photograph was evidence of prior criminal activity. See Lawrence,
supra at 169; see also Cambridge, supra at 517. Accordingly, because
Appellant has failed to demonstrate that he was prejudiced by Mr. Lane’s
mere passing reference to his photograph as a “mug shot,” trial counsel
cannot be deemed ineffective for failing to object or request a mistrial or
cautionary instruction. See Fitgerald, supra at 911. Therefore,
Appellant’s first issue does not merit relief.

Appellant failed to raise either his second or third issues in his Rule
1925(b) statement. Accordingly, these issues are waived. See
Commonwealth v. Hill, 16 A.3d 484, 494 (Pa. 2011) (“[A]ny issues not
raised in a Rule 1925(b) statement will be deemed waived[.]”); see also

Pa.R.A.P. 1925(b)(4)(vii). Moreover, Appellant’s issues would not merit

relief.
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Both Appellant’s second and third issues raise allegations of hearsay.
(See Appellant’s Brief, at 16).* ™“Hearsay’ is a statement, other than one
made by the declarant while testifying at the trial or hearing, offered in
evidence to prove the truth of the matter asserted.” Pa.R.E. 801(c).

In his second issue, Appellant alleges that trial “[c]ounsel was []
ineffective when failing to object or request a cautionary instruction after
Detective Harris testified to incredibly blatant hearsay which probably was
some of the more offensive hearsay testimony offered in recent years.”
(Appellant’s Brief, at 15). More specifically, Appellant argues that, “[i]n
essence, Detective Harris was permitted, without objection, to testify that he
received information from Detective[s] Bass and Boyle which identified the
perpetrator in this case and identified the perpetrator as being this
[Appellant].” (Id. at 16). We disagree.

Preliminarily, we note that Appellant’s characterization of the
testimony as hearsay is belied by the record. Although he characterizes
Detective Harris's testimony as “some of the more offensive hearsay

testimony offered in recent years,” (Appellant’s Brief, at 15), Detective

Harris did not offer any hearsay testimony. Instead, he testified to what he

4 Appellant fails to divide the argument section of his brief “into as many
parts as there are questions to be argued,” or to include headings identifying
“the particular point treated therein.” Pa.R.A.P. 2119(a). Instead, he
provides a rambling recitation of facts and testimony from William Ingram
and Detective Harris, apparently in support of his second and third issues.
(See Appellant’s Brief, at 15-18).
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did with the information that Detectives Bass and Boyle told him as a result
of the department’s investigation of this case, without revealing the
substance of what the detectives said. (See N.T. Trial, 4/04/09, at 177).
Specifically, he testified that he and his department “developed a photo
display containing a photo of [Appellant] seated there, and also we
resubmitted the fingerprint that we had that was recovered from [the scene
of the shooting], and also the clothing for DNA examination.” (See id.).

Based on the above testimony and our review of the record, Detective
Harris did not offer any hearsay testimony, and therefore, trial counsel
cannot be ineffective for failing to object when the objection would have
lacked merit. See Commonwealth v. Pierce, 645 A.2d 189, 194 (Pa.
1994) (“[Clounsel cannot be considered ineffective for failing to assert a
meritless claim.”). Therefore, Appellant’s second issue lacks merit.

In his third issue, Appellant argues that “[t]he PCRA [c]ourt erred
when it denied [Appellant]’s PCRA [p]etition without a [h]earing and where
[Appellant] in his pro se [p]etition identified clear legal error where counsel
failed to object or request a cautionary instruction after the blatant hearsay
testimony of William Ingram.” (Appellant’s Brief, at 15). Appellant’s issue

would not merit relief.>

> Preliminarily, we note that PCRA counsel filed an amended PCRA petition
on Appellant’s behalf. It is this that was before the PCRA court, and which it
found was without merit. (See Notice Pursuant to Pennsylvania Rule of
Criminal Procedure 907, 1/15/10, at 1 (“The issues raised in the PCRA
(Footnote Continued Next Page)

-8 -
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Pursuant to Pa.R.E. 803, there are twenty-five exceptions to the
hearsay rule wherein the declarant’s availability is immaterial. See Pa.R.E.
803. The three that are relevant to our discussion here include present
sense impression, excited utterance, and admission by a party-opponent.
See Pa.R.E. 803(1), (2), (25). A present sense impression is “[a] statement
describing or explaining an event or condition made while the declarant was
perceiving the event or condition, or immediately thereafter.” Pa.R.E.
803(1). An excited utterance is defined as “[a] statement relating to a
startling event or condition made while the declarant was under the stress of
excitement caused by the event or condition.” Pa.R.E. 803(2). Finally, an
admission by a party-opponent is an exception to the hearsay rule where
“[t]he statement is offered against a party and is [] the party’s own
statement[.]” Pa.R.E. 803(25)(A).

Here, witness William Ingram testified at trial to what he heard
Appellant and the victim say during the commission of the robbery and
shooting. (See N.T. Trial, 3/29/05, at 75-76). Specifically, Mr. Ingram
testified that “[m]y own ears, I heard [Appellant] say ‘hold it,” or, ‘This is a
hold up,’ [then] I heard [the victim] say, ‘Oh, no, you don’t. Not in here.”

(Id.).

(Footnote Continued)
Petition filed by your attorney are without merit.”) (emphasis added).
Accordingly, the issue before this Court would be the PCRA court’s decision
on the amended petition, not whether Appellant’'s pro se filing raised
meritorious issues.
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As conceded by Appellant, “the statement of the victim [offered by
William Ingram] may have been admissible as a present sense impression
pursuant to Rule 803(1)[.]" (Appellant’s Brief, at 16). Additionally, the
victim’s statement could have fallen under the excited utterance exception
to the hearsay rule. See Pa.R.E. 803(2). Accordingly, Appellant’s claim of
trial counsel’s error in failing to object to Mr. Ingram’s testimony about the
victim’s statement would lack merit. Additionally, what Appellant said at the
scene of the shooting is an exception to the hearsay rule as an admission by
a party opponent. See Pa.R.E. 803(25).

Moreover, even if Mr. Ingram’s statement about what Appellant said
did not fall under a hearsay exception, Appellant has failed to meet his
burden of proving that he was prejudiced by the statement because he does
not address the prejudice prong of the Pierce test. (See Appellant’s Brief,
at 15-16). Accordingly, Appellant’s claim that trial counsel was ineffective
for failing to object to Mr. Ingram’s testimony would lack merit. See
Fitzgerald, supra at 911

Order affirmed.

Judgment Entered.

Date: 1/18/2012
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UNITED STATES COURT OF APPEALS FOR THE THIRD CIRCUIT

No. 21-1027

LONDELL BOND,
Appellant
V.
SUPERINTENDENT DALLAS SCI;

THE DISTRICT ATTORNEY OF THE COUNTY OF PA;
THE ATTORNEY GENERAL OF THE STATE OF PHILADELPHIA

(D.C. No. 2-13-cv-01553)

SUR PETITION FOR REHEARING

Present: CHAGARES, Chief Judge, JORDAN, HARDIMAN, SHWARTZ, KRAUSE,
RESTREPO, BIBAS, PORTER, MATEY, PHIPPS, MONTGOMERY-REEVES,
CHUNG, *ROTH and "AMBRO, Circuit Judges

The petition for rehearing filed by Appellant in the above-entitled case
having been submitted to the judges who participated in the decision of this Court and to
all the other available circuit judges of the circuit in regular active service, and no judge

who concurred in the decision having asked for rehearing, and a majority of the judges of

*The votes of the Honorable Jane R. Roth and Thomas L. Ambro are limited to panel
rehearing only.
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the circuit in regular service not having voted for rehearing, the petition for rehearing by

the panel and the Court en banc, is DENIED.

BY THE COURT,

s/ JANE R. ROTH
Circuit Judge

Dated: August 2, 2024
PDB/cc: All Counsel of Record
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