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FILEDUNITED STATES COURT OF APPEALS

APR 24 2024FOR THE NINTH CIRCUIT
MOLLY C. DWYER, CLERK 

U.S. COURT OF APPEALS
UNITED STATES OF AMERICA, No. 23-3048

D.C. No.
4:14-cr-02097-JAS-JR-l 
District of Arizona, 
Tucson

Plaintiff - Appellee,

v.

ORDERCARLOS CANTIZANO,

Defendant - Appellant.

CALLAHAN, LEE, and FORREST, Circuit Judges.Before:

A review of the record and the parties’ responses to this court’s January 19,

2024, order to show cause indicates that the questions raised in this appeal are so

insubstantial as not to require further argument. See United States v. Hooton, 693

F.2d 857, 858 (9th Cir. 1982). Accordingly, we summarily affirm the district

court’s orders entered May 11, 2023, and September 20, 2023.

AFFIRMED.
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IN THE UNITED STATES DISTRICT COURT6

FOR THE DISTRICT OF ARIZONA7

8

United States of America, 

Plaintiff,

No. CR-14-02097-001-TUC-JAS (JR)

ORDER
9

10

11 v.

12 Carlos Cantizano,
13 Defendant.
14

15
Review of the record reflects that this case is closed and the Ninth Circuit has upheld 

Defendant’s conviction. As such, IT IS ORDERED that all pending motions in this case 

are DENIED. The Court will not entertain further filings in this closed case.

Dated this 20th day of September, 2023.
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Honorable James K. Soto 

United States District Judge
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Rule 37. Indicative Ruling on a Motion for Relief that is Barred by a Pending Appeal

(a) Relief pending appeal. If a timely motion is made for relief that the court lacks authority 
to grant because of an appeal that has been docketed and is pending, the court may:

(1) defer considering the motion;

(2) deny the motion; or

(3) state either that it would grant the motion if the court of appeals remands for that 
purpose or that the motion raises a substantial issue.

(b) Notice to the Court of Appeals. The movant must promptly notify the circuit clerk 
under Federal Rule of Appellate Procedure 12.1 if the district court states that it would grant the 
motion or that the motion raises a substantial issue.

(c) Remand. The district court may decide the motion if the court of appeals remands for 
that purpose.

HISTORY: As added Apr. 23, 2012, eff. Dec. 1, 2012.

HISTORY; ANCILLARY LAWS AND DIRECTIVES

Other provisions:

Notes of Advisory Committee. This new rule adopts for any motion that the district court cannot 
grant because of a pending appeal the practice that most courts follow when a party makes a motion 
under Rule 60(b) of the Federal Rules of Civil Procedure to vacate a judgment that is pending on appeal. 
After an appeal has been docketed and while it remains pending, the district court cannot grant a Rule 
60(b) motion without a remand. But it can entertain the motion and deny it, defer consideration, or state 
that it would grant the motion if the court of appeals remands for that purpose or state that the motion 
raises a substantial issue. Experienced lawyers often refer to the suggestion for remand as an “indicative 
ruling.” (Federal Rule of Appellate Procedure 4(b)(3) lists three motions that, if filed within the relevant 
time limit, suspend the effect of a notice of appeal filed before or after the motion is filed until the 
judgment of conviction is entered and the last such motion is ruled upon. The district court has authority 
to grant the motion without resorting to the indicative ruling procedure.).

The procedure formalized by Federal Rule of Appellate Procedure 12.1 is helpful when relief is 
sought from an order that the court cannot reconsider because the order is the subject of a pending 
appeal. In the criminal context, the Committee anticipates that Criminal Rule 37 will be used primarily if 
not exclusively for newly discovered evidence motions under Criminal Rule 33(b)(1) (see United States 
v. Cronic, 466 U.S. 648, 667 n.42 (1984)), reduced sentence motions under Criminal Rule 35(b), and 
motions under 18 U.S.C. § 3582(c). Rule 37 does not attempt to define the circumstances in which an 
appeal limits or defeats the district court’s authority to act in the face of a pending appeal. The rules that
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govern the relationship between trial courts and appellate courts may be complex, depending in part on 
the nature of the order and the source of appellate jurisdiction. Rule 37 applies only when those rules 
deprive the district court of authority to grant relief without appellate permission. If the district court 
concludes that it has authority to grant relief without appellate permission, it can act without falling back 
on the indicative ruling procedure.

To ensure proper coordination of proceedings in the district court and in the appellate court, the 
movant must notify the circuit clerk under Federal Rule of Appellate Procedure 12.1 if the district court 
states that it would grant the motion or that the motion raises a substantial issue. Remand is in the court 
of appeals’ discretion under Federal Rule of Appellate Procedure 12.1.

Often it will be wise for the district court to determine whether it in fact would grant the motion if the 
court of appeals remands for that purpose. But a motion may present complex issues that require 
extensive litigation and that may either be mooted or be presented in a different context by decision of 
the issues raised on appeal. In such circumstances the district court may prefer to state that the motion 
raises a substantial issue, and to state the reasons why it prefers to decide only if the court of appeals 
agrees that it would be useful to decide the motion before decision of the pending appeal. The district 
court is not bound to grant the motion after stating that the motion raises a substantial issue; further 
proceedings on remand may show that the motion ought not be granted.

v
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Rule 45. Computing and Extending Time

(a) Computing Time. The following rules apply in computing any time period specified in 
these rules, in any local rule or court order, or in any statute that does not specify a method of 
computing time.

(1) Period Stated in Days or a Longer Unit. When the period is stated in days or a longer
unit of time:

(A) exclude the day of the event that triggers the period;

(B) count every day, including intermediate Saturdays, Sundays, and legal
holidays; and

(C) include the last day of the period, but if the last day is a Saturday, Sunday, or 
legal holiday, the period continues to run until the end of the next day that is not a Saturday, 
Sunday, or legal holiday.

(2) Period Stated in Hours. When the period is stated in hours:

(A) begin counting immediately on the occurrence of the event that triggers the
period;

(B) count every hour, including hours during intermediate Saturdays, Sundays, and
legal holidays; and

(C) if the period would end on a Saturday, Sunday, or legal holiday, the period 
continues to run until the same time on the next day that is not a Saturday, Sunday, or legal 
holiday.

(3) Inaccessibility of the Clerk’s Office. Unless the court orders otherwise, if the clerk’s 
office is inaccessible:

(A) on the last day for filing under Rule 45(a)(1), then the time for filing is 
extended to the first accessible day that is not a Saturday, Sunday, or legal holiday; or

(B) during the last hour for filing under Rule 45(a)(2), then the time for filing is 
extended to the same time on the first accessible day that is not a Saturday, Sunday, or legal 
holiday.

(4) “Last Day ” Defined. Unless a different time is set by a statute, local rule, or court 
order, the last day ends:
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(A) for electronic filing, at midnight in the court’s time zone; and

(B) for filing by other means, when the clerk’s office is scheduled to close.

(5) “Next Day” Defined. The “next day” is determined by continuing to count forward 
when the period is measured after an event and backward when measured before an event.

(6) “LegalHoliday” Defined. “Legal holiday” means:

(A) the day set aside by statute for observing New Year’s Day, Martin Luther 
King Jr.’s Birthday, Washington’s Birthday, Memorial Day, Juneteenth National Independence 
Day, Independence Day, Labor Day, Columbus Day, Veterans’ Day, Thanksgiving Day, or 
Christmas Day;

(B) any day declared a holiday by the President or Congress; and

(C) for periods that are measured after an event, any other day declared a holiday 
by the state where the district court is located.

(b) Extending Time.

(1) In General. When an act must or may be done within a specified period, the court on 
its own may extend the time, or for good cause may do so on a party’s motion made:

(A) before the originally prescribed or previously extended time expires; or

(B) after the time expires if the party failed to act because of excusable neglect.

(2) Exception. The court may not extend the time to take any action under Rule 35, 
except as stated in that rule.

(c) Additional Time After Certain Kinds of Service. Whenever a party must or may act 
within a specified time after being served and service is made under Rule 49(a)(4)(C), (D), and 
(E), 3 days are added after the period would otherwise expire under subdivision (a).
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Additional material
from this filing is 

available in the
Clerk's Office.


