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‘QUESTION(S) PRESENTED.

Mot\ the Couct of A?Pea\s , ottec opploving o notice cr?aggeg\, withdraw
the briefing, schedule. on the basis that T reqpested appoirtment of Covnsel
o assist me in presenting my doim? Thefeby, , the oour-%‘b’ecame awase that
even Jrkousk T hod o legitimate leal issve T wos not oble of presenting
the problem by myself, in immediacyy . Thus, the. court bullied me with an
odes to show cavse . UHimod’e& , denied my (eoDUES‘i' Yo reinstote my aPpeo.(
and then AfFirmed the district coucts decision that covtained an im?e,(missib\e
(i u(i\r\ﬁ. Al done tn violation of the bt of dve Process .

If the distrct couct erneovsly rechamcterized a pacties Rule 33 63
new Triol motion | thad was submitted under Criminal Rule 37 o\or'mg the ditect
appenl , as o mation fr collateral felief under title 82255 . Thus , prevedted o
"f(melt\ sssection of the mefion before the Court & Appeds atficmed the. conviction.
If the. dote that the inttal motion was submitted e%uiJm\:\\\ﬁ tollo the tme for
review reqatdless that the Rule 37 mation was filed aftex the dicect appe&l,
dve o the district couft’s own improper action that caused the Giliney c]e,\ou\)y
Maw the Court fefuse to correct their own , intentional , clerical eccor ?

And, is the distrct courts interpretation of Fedetal Rules of Crminol Receove
Stoctute of limitotions not Sub‘)'ed o feviewd 'k\nfox)g\n o Second oug{:eo,\ ?




LIST OF PARTIES

D4 All parties appear in the caption of the case on the cover page. |

[ ] All parties do not appear in the caption of the case on the cover page.' A list of
all parties to the proceeding in the court whose judgment is the subject of this
petition is as follows:
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IN THE

g : SUPREME COURT OF THE UNITED STATES
PETITION FOR WRIT OF CERTIORARI

Petitioner respectfully prays that a writ of certiorari issue to review the judgment below.

OPINIONS BELOW

D4 For cases from federal courts:

The opinion of the United States court of appeals appears at Appendix _ A to
the petition and is
[ ] reported at ' - ; or,

[ ] has been designated for publication but is not yet reported; or,
[{ is unpublished.

The opinion of the United States district court appears at Appendix B to
the petition and is

[ 1 reported at : . ) or,
[ ] has been designated for publication but is not yet reported; or,
B4 is unpublished.

- [ ] For cases from state courts:

The opinion of the hlghest state court to review the merlts appears at
Appendix to the petition and is - :

[ ] reported at : ; OF,
[ ] has been designated for publication but is not yet reported; or,
[ 1 is unpublished.

The opinion of the - : court
appears at Appendix to the petition and is '

[ ] reported at : | ___;or,
[ ] has been designated for publication but is ‘not yet reported; or,
[ ] is unpublished.
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JURISDICTION

X1 For cases from federal courts:

The date on which the United States Court of Appeals decided my case .
was _APRIL 24 2024

[ 1 No petition for rehearlng was timely ﬁled in my case.

DX A timely petition for rehearing was denied by the United States Court of
Appeals on the following date: AUGUS‘*‘ T, 2024 , and a copy of the

order denying rehearing appears at Appendlx __C_

[]An extensmn of time to file the pehtlon for a writ of certiorari was granted
to and including A L——J(d"ate) on (date)
in Application No. ___A : :

The jurisdiction of this Court is invoked under 28 U. S. C. § 1254(1).

[ 1 For cases from state courts:

The date on which the highest state court decided my case was
A copy of that decision appears at Appendlx

(1A tlmely petltlon for rehearing was thereafter denied on the following date:
, and a copy of the order denymg rehearing

appears at Appendix

[ ] An extension of time to ﬁle the petition for a writ of certiorari was granted
to and including (date) on : : (date) in
Application No. __A

The jurisdiction of this Court is invoked under 28 U. S. C. § 1257(a).



CONSTITUTIONAL AND STATUTORY PROVISIONS INVOLVED

Fifth Amendment of United States Constitution :
No persen shall be held to answer for a capital , of othenuise iw\:amqus came,

urless ona presetment of indictiment of o Gand Juc, except in coses ofising

m the land or nava| forces, of in the Militio, when in octua) secvice n time of.
Wal of PUHIC davaer 3 noc shall anu, pecson be subject for the same offence 1o
be twice got in jeopady of life or limb | noc shall be compelled m any cciminal
case 1o be a witness against himsdf, not be deprived of life ,Nbety , or
propecty , without due process of law § nor- shall peivate propecty be taken for
poblic use, without yust compensation.

Fedecal Rules of Caminal Rocedure. - Rule 33 . New Tcia

(o) Defendants Motion. Upon the defendant’s metion | the couct Moy, Vacate .

[Lony judament and grant o new teial if the interest of J\JShce, S0 feqpites.
If the cose wos ried without o Juty the court moy Toke, o\do\\hona

testimony, and entec o new Ydament,

(b) Time to File, .
(1) /Kzé/é Drscovesed Evidgrce . Aoy, wistion fo o new trial groovxded‘on newly -

discovered evidence must be filed within 2 yeass aftec the verdick of findinay
of auilty. Tf an awea\ is ?endmg , The. couct may not grant o mation fora new .

trial ontil the appellate covrt cemands the case. , _
(2) Hher Grovmds . Anw motion for a new Frial ofounded on any feason cthec

than newly discovered evidence must be filed within 14 days 0&’@( the \/erdld or.
finding, of ayittu,

Fedeml Riles of Criminal Proceduce - Rule 36 3+ (APPENDIX - F )
Fedecal Rules of Cominal Froceduce = Rule 37 @ ( APPE’ND\X -6 )
Federal Rules of Criminal Proceduce - Rule 45 (APPEND\X- -H)
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STATEMENT OF THE CASE

~ While on D((e,d‘ A??e,a\ my newly discovered evidence come into existence
- on September of 2020, less than a month past Crimioal Rule 335 theee- - Ueac
dendline which expiced on Jul ly 28,2020, T was appointed my appellote
attornew, , Me. Tony Facmani, on Octobec 20, 2020. Me. Farmani, aéknew\cé\ged
T hod legitimate newlw discovered evidence and even ossisted me in oSSerting -
 the propec \eggx\ CaTagof‘u) and ?rbvideo\ documentation 1o asSiSt inits Pfesevﬁhﬁon.
Towacd the end of oy dicect a‘:{;ea{\ T discovered he had backtracked his posttion
and wanted me to present the new evidence mygself oftec the dicect apPe.al.
I . confronted mu counsel. T wanted him to present the Fedeml Rules o€ Criminal
- Prcedure Rule 33 ne) Trial motion to the district Court using Federal Rules of -
Coininal Troceduce. Rule 37. He refused. On Januacy 27, 2023 he filed +o
withdcaw as o cwursel becuse T told him T woold report him to the State
 Bar Association for refusing, 1o help me present my new evidence, The Couft of
ApFea.\s gmvﬂ'ec) his removal on Fe,bﬂ)o‘r& A, 2023, With i newlgs qad)\red
(foreed) pro se Status that allowed me o file metions mysels, T took sevedal
| moWH«S o prepate my Rule 33 motion £oc submission . o
On Apcil 21, 2023 T filed in the District Covck Y Ceiminal Ru\e 33 (b)('l§
new trial motion under Criminal Rule 37 becavse wmuy appeal femained vndecided;now)
(Case nb, 4:14-CC- 02047 -JAS-IR 3 Dkt Eatry No. 283), However, the District
Covct e((oneousl\us cechatoctecized my motion and filed it as o motion 1o vacate
onder Title 2% u.s.C. 2255, which isn't allowed during o direct appeal ,
(lastro v thited States , 540 U, 375, (2003). My wotion was docketed
under o new cvil case number, (Cose D, 4:23-Cv-00146- JAS-PSOT ; Dockex Enigy
No. '\\)
On Apcil 27,2023 T also filed o motion in the Couck of Aﬂms reooveshv\%
o Stay of the appeal pending the outcome of my Rule 33 ()(1) motion in the
district Covrt; and appomtment of comsel fo assist me on my first appeal.
Y
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Muy motion wosS denied on Apcil 28, 2023 | (Case v, 4-10373 ; Dkt. Eatry No.40),
Then, the Court of Appeals proceeded to issve their MANDATE on May B, 2023,
(Case 1o. 13- 10323 Dkct. Enty No. A1 ; later realled and reissved tre Mandate on —
dune () 2023),

On Mow 1\, 2023 the District 'Juége, issued hs ofdeC Hhat corrected
the clecical err by dosMg3 the (rechatoctetized) 2255 civil case number,
4:23 - Cy- 0014k JAS- PSOT , then, transfered the Rule 27 motion to the
ofiginal case numbec , 414 ~Cr- 02047-JAS- IRy that was now o closed case,
Reasoniva, , that the Rule 37 motion was now bewna filed by the couck JUJQC__
oftec the Coutt of A—ﬁ)eo\ls had (SSUeJ theiC mandate _W\ere%(‘c) the Rule 37
motion was vow untimely Siled after the ditect appeal had concluded,
Nevertheless, the District Judoe then proceeded 1o entectain the Rule 37 mation
and denied t under the of \‘%ina\ cose numbec, (A\?pendf% - B ; Dt Enfrg‘*zgfi),
~ Thereafter, on June 12, 2023 the Pistrict Judae entertained ny ‘Hme‘g
filed Motion for Reconside@tion. Whete T bovdst to J\)c)e)e Sotos
attention that he had misapprehended the reason T save for the untimely
filing, of the Rule 33 mstion, (The nwll’& discovered evidence. came into existence
Shoﬂ’lA aftec Hhe theee Yeas deadline ;and the focthec ﬁl(v&sddag Was cawsed by
iy aﬂm\lofve coursels (efusal o present the (ssue | both, unavdidable even with
Ai\iﬁencg 0S ﬂx% weee vot wWithin my Contro\ ) (™t Entry =ﬁ’~ 242).
Si'(onge,\&) the distdct coutt on June 27, 2023 aWro\ICO\ an EX PARTE
MOTION £ fotensic qu\éiV\@ pavd oot o Rolof€ Q‘S{’&l fofensics , (Case no.
4114 -Cr-02097 - JAS-IR | DKt Entig #quD, Tt was Submitted by Lance Wood

- who wesnt my od‘ibrn% (a3 T was g se) and filed withovt my consent,

T did not tike that the tecod now gave the impression that ﬁmd.‘vg WasS
provided Yo veri€y the new evidence , T ook action, On July M, 2023
T fled & motion eqyesting o €0 day extension of time so T could investiaate.
the pucpose behind the ‘m(v\g ot this Ex Pacte Meton or oppoirtwent of

5
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Covnsel o help me protect mu new\s discovered evidence , (DK Entry #* 295)
On July 19, 2023 4he Distack Jodae fled s ling that ignored My
motion foc an extension of time of appontment of counsel , and then denied my

~ Motion for Reconsidetion , ((Appendix = D D1 (Det. Ewtrg #295),

Cleacly , the Honomble Juc)ge ). Seto didnt applu the excusable nealect
Standacd ossociated with Fed.R.Cam. Proc. 45 (m)(A)(B) o mu Motion foc
Reconsidetzivion 0 a. propec mannec, Since, Juég; Soto ddnt gpestion,
Tony, Fatmowi, the appellate covnsel who efused to pursve my (\&A)l&
discoveced evidence , Tnstead , the Joége, moy have. abueSﬁoned , Lance
Wood, the wrong aftotnen . In 2014 Mr, Wood wos my district couet
counsel who T cecall telling not o pay the last forensic examinaction made.
by Rolof€ Torensics. Becavse | they failed +o vse a ditfecent ana\&ﬁ as "we”
rezboes’cea. They, vsed the same anolyst who (efused to examine the
FrostWire Qrosmw\'s ?(ops,-?i\e os I (‘e(buesi’ed . Which Imcfdem‘t'ans n 2020
that wos the location where the new mathematical evidence was discoveed.
T (s unclear wh$ the Court c\(){xovz,é 'FW\()\\Y\S oveC three Yess's \actec
for a Llawed fe\:bﬂ' pf\*l'\'\oxr\' (‘,o\r\S\)\‘ﬁvxi}> me , but it s cleal that Lance
Wood offected the couets Fivel decision.
On A\)S)S'k’ 2, 2023 T fled o ‘h'me,ls Motion for ClatiGication , ( Ok,

Bty %247), 1 cited , Eechart v thited States | 546 US. 12,13 (2005),
and asked Judae Soto 5 Has not the Covecnment obandoned theic objection
to the Court (eviem(vxg on uvx‘rimels Rule 23 motion vndec, £Zersart ¢
Thus, shovldnt the covtt move on to he mecits of the non-Joaisdictionsl
mation Considering, that the trial prosecutor isrt opposing its review.
After oo month T opt the premonition that the \)uc)cse_ ‘)\annec) +to
c\@\ﬂg> my Rule 33 motion unde( the semblance that the Court teco@
didat  suppoct mu cdaim . Seeina as T wasnt beinay allowed counsel
to hold an evic)evﬂ‘ia(& \'\eaﬁns on the new evidence oS (‘ccbuirea undeC

6
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Rule 83, to cocCect the cecotd. T tool action .
On September 13, 2023 T svbmitted my own EX PARTE MOTION

To APPOWNT EXPERT  (forensic expeCt and fees) (Undec Sea\ )3 1o v@(;ﬁ\ﬁ

the tuthfulness of the vewly discovered mathemettical evidence in ofdes
to cocect the Couek cecord mysel€.  (Lase No, 43 - 02007-3KS IR §
Docket va‘kr&?ﬁ'— 24%) .

On September 20, 2023 -the District Jué&e iSsued a one paae (uling,
ofdefinay thet all pendina motions in this case age denied on the basis that |
a “Review oF the record reflects that this case is dosed and the Ninth
Ciceuit has uﬁmdé DeSendant’s conviction.” ( A{:Fevdix- E ). (DKt En‘tg# 249),

On September 30, 2023 I submitted My Notice of F\ﬂ)eo\\ to the
Distict Coott. Tt was feturned 1o me unfiled on Octobec (1, 2023, The
couct Cleck cited Docket enfy % 2995 Couct ofder that no further -C\‘“Y\gs
woold be entectained in this closed case,

On October 25, 2023 T filed o 'l‘{melg Notice of A?Pea\ i tre Ninth.

CCiitut Court of P@eals . T wes acce(ﬂ'ccl ond CoSe NO. 23— 364 was

opened and T was aiven o beiefina stheddle., (C.A¥23-30% ) Ikt Entry No.1).
On November 14,2023 T filed o motion (eqyesting appointment- of

counsel, Because , Tm not a (aw'ga\” and T realized T needed help pef?ecﬁrg

oy afapwment {6 the o?en'mg brief, (C.A, #23-304% ; Dkt €ty No. 5).

On Janvarw 19, 2024 the Court of Ap?ea\s' denied my fegyest foc an .
appoitment of counsel , fescinded the briefing sdhedule,, and ordeced me to .
show cavse n orded to feinstate my aypea\ ,08 T 1o lovx&er had a \eﬁo»\ claim.,
(e #22-304Q 3 DKt Entey No. 2). Remember, T am not an a‘\"com%, L
am o pro-se movant thot covldnt comprehend the district covets last action.
T believed T hod overcome the untimeliness of the. Rule 33 mstion
aodance to Rule 45 and Eferhar? but it went disregqréed. T dso krew

"erre, wos Clearlg malfessaice with the courts (eoharacl—criz{v\\as the Rule 37

-'?
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‘motion n order 1o place it within a diffecent ca\\'agovzy ‘\T\e@‘?oée, that s
-what T acayed fo the Ninth Circuit. (CA. ¥23-3p4p 3 Dkt Eatey No.13).. |

On Apeil 24, 2024 Hhe Couct of Aﬂ:eods ino Sl‘V\g\e{ poge ml\\/\g> without an
explanation denied my feqyest to reinstate my appeal . (Appendin- A); (0t Faly [15),

On Ma& 11,2024 T filed « ‘hmeg Mstion or RCCOY\S\dC(o\‘hOV\ (Dk‘r Entry
No. 16 ), The Govesament Ce‘sgoﬂéea (D, Ertryy. No. \7). |

On June 27,2024 T mailed a notice to the Coutt of fppeals (equesting
tat T be notified when the Couck issved its Final Gl , for purpose of Wet

oF Cettionart to the Supreme Coutk . (Padet Entty No. 19). For the (eason
that the cooct's PACER (Riblic fecess 4o Coutrs Elecivonic Recods ) Sustem for
alwost o month had been gving the following message , “ No Summary dafon.
was found ¢ cose. 23-2048 > the Toacer cystomel senvice centec had not
been able to fix Jrl'\e ?rob em, -

‘ On Jul\s q, 2024 T recieved o (esponse Gom 4he Clecks m{-'ormm% me
that mu Case had alteady been decided on fpail 24 ;2024 and provided

o copw of {Dacket {Bntey no. 15 Tis feSponse was cleo\(ls an (n‘\'enﬁom\

decical eftor that was intended 1o deprive we of a. covck notice iﬁ%rmmﬁ

me of when the "Couct wled on Dacket Emtries Nuwber 16 and (T,

The detciment beivg T coold end up %lmg an vrttimely WGt of cetiofady,os o |

(eSult of Hae [Clecks action. This iS how - T learned that the covtt cleck.

could , whether '\V\Tevxﬁor\a\lgs oc accidentally , creste o clecical exr that .

~ oould lafed be used by the court fo degrive a movant of faic \egq\ proocedivxgs,
which is what occuced with mu, Rule 37 filing,,

On Jﬁlsg 27, 2024 T submitted mu last mé‘ﬁoﬂ , 0N MA@V\JUW\__ 1o my
Mstion for Reconsidetion , whee T *ried fo avape the cletical efror.
va@oﬁuvm‘te& , Tis all occurced dur{\r\%m month | longy peison modified lock -

“down . Where T was denied low libacu, awccess dve to o stalf shortage .
Theefoe | T did the best T could Rnowing that the Couct was obovt to

8
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| L:)'\\(e, el dedsibv? ‘o aev% MU Motion for Recorsestion . (D, En‘\% No.21),
On AUS)S‘\’ 7, 2024 Hhe Covct of me\é undes the Mail-Box Rule
Cesponded to my st moton . The Court gave o one page @ling | without an.
“explanaction issufng& their MANDATE ., Which denied my fequest to teindtete
my o_uﬂ)ea\ . (A\)?QV\J\XT“ 035((‘,056 no. 23-304@ | DKt Eritry No. 22.). .

Toward the end of Avapst of 2024 the prison lock-down ended T
fespined access to phone Secvice , where T was informed that the PACER
groblem had been Cofected, and T was vpdated on the Statvs of my CaSE. |
T also re&cdned access o the law libar W I have seached and Seached

 but cases with the exact citumstance as mine afe not present,

However, i October of 2024 T dd find a case that is dissimilac 4o mine
but the Ronorable J\)dcée 3arke+\*,,%ivcs an oginion o dissent 'H_»\o:* walthed
what had occurced to me. Ex?\a'{niv\ﬁ that s ot the improger fechacleriziion
9{@%&\ that I shovld be aGuiney but fothee that the impropec -
fethamcteqization by the Court i what caused my wotion 1o be filed
ontimely . Theefore | os Tin o gro se wovant with no leaal traiaing  muy
\asY dhance to Corfect what occurted in the lowee Covfts is to bring my
unfoctunate citoumstance to the coutt of last esot, The United States.
Supteme Couct. |

e
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REASONS FOR GRANTING THE PETITION
In respect o my ficst gyestion to the United States Supreme Couct.

On Hhe district Coorts Moy 11, 2023 (uling, (APPENDIX - B) the Honorable
| .\\uég)e J. Soto states that my Federl Rules of Ceimina\ Rocedure 37 motion

was filed by the coutt Clerk as a mation undec Statute 22 USC. 8 2255 1o
"focilitate” the consideration of the maion . This (s an untroe Statement since.
the Yudag would know that a 2255 metion is not allowed 1o be filed ducingy an |
g\)\;e\\an‘l"s dicect o\ﬁpea\. See , Castro v thited Shibs , SHO U.S. 315,124 S. C.
7R6,157 L, Ed 24 778 (2003) (citation omitted). T would make the mstion
impossible o be ruled upon. This was an erconeovs cechatacterization of the
Rule 37 motion thecefoce c,\e,ar\& a “clecical ecc” committed by +he couct Cleck,
Judoe Seto SU?FUSeAlg cofcected the Courts ewor by closing the 2255 civil .
Cose number then he transferved the motion 1o the ofiginal criminal case
nombec whece it should have been £iled in the ficst place. .
For clarities sake , by the time the Ju_ége ook this action the Couct of fippeals.
had alreadu denied mu motion to Staw the proceedings — pending the ovtcome of
my, Rule 33 motion in the district coutt — and then issued their MANDATE N
theceby, , closing mq appeal’ Corcectly , o Rule 37 motion can only be Giled -
before. the appellate Coutt {ssves theic decision just ke o 2255 motion con.
only be filed ofter the appeal has concluded.. Thecefore , the filivo, of {he
Rule 37 motion was untimely, becavse the oppellate case wos now closed.,
However, Judae Soto of his discretion can cofrect o clefical efcor under
Fedeal Rules of Criminal Rocedure, 2k, whidh is the only way to fix This Couct .
eccoc. Analuzing the ciccomstance , even i Judae Soto would have been
awace that the appellate. court cose was closed he still would have been
(eqyiced to Correct the clerical et Hhat Fhe court created which cavsed. .
the untimelu £ilino,. Tn ofdec to be able 1o docket the Role 37 motion into the
-propec case numbeC. Where T was cleardy entitled to eqpitable tolling of -

\0
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the statute of limitations m this mottec. See, /ot v, Forida, 560 V.S.

631, 649, 130 S. Ct. 2544 ,177 L. Bd. 24 130 (2010) ( citation omitted ).

My, cifcomstance avtomotically establishes the two elements reaouireA Lor

: ,eaou{to\b\e 'to\\in& without M input. (4) that he has been pursuinghis ({93\'\'%5

diligen*& t My Rule 37 motion was submitted on Apail b, 2023 undes the
Mail-Box Rule while the case was still open , thus, i was timely filed.

(2) that some extraofdinay citcumstance stood in his way and prevented
imelw (—\‘ling + The improper echacacterization of my petition by the distrck
Cour+ prevented me from fimely assecting, my Rule 37 motion before the
CoSe was closed The impropec fechatactenization was on ”extmocd;v\ar&
Citcumstance. beuond mu contio\ which cavsed the filing to be untimely”.
Eqpitable tlling, suspends the closed case issve.,

Furthermore ; an indicative (uling, ,of anw dependence onthe closed appellate
case is o lon5er fequiced becayse Rule 37 ojves +the disteick covst Jorisdiction
T make o foll decision on the motion under certain conditions . S
See, Federl Rules of Ceminal Procedure 37 Ac\\/bo(\s Comittiees Notes (2012),
“ Rule 37 applies only when those (ules deprive the district coutt of outhor vhe
o gont celief withoot oppellate pecmission. Tf the district court concludes
that it has ovthoritu to ogont relief without a\)?eua‘fe permission, i can act
without @an\'vg bock on the indicative (UUV\S procedure . ¥ (APPENDIX - & o
poae Two paagaph one). Tn wi ciccomstance the Court of appeals re\\“nooﬁshec)
its jprisdiction to the disttict covrt when ’tho& issved o mandate that didnt
expressly of imgliedly preclude the districk coutt from considecing for the
first fime the new[\\s discovered evidence on a Rule 27 /33 motion.

Thecefore, the only woy to overcome the closed case issve is for Hhe, Judag
1o ficst corcect the clerical ercor ‘H’\(‘od&\\ eqpitable olling, usingy Rule 36.

Tn this (eqard T have found it very confusing that Judae Soto entectnined i
Rule 33 motion. e gave his opinion and Jbsﬁwc\‘co\ﬁon whg my, Rule 33 motion -
i



Was now uvﬁc\me\xé ond then wled upon Yhe motion, (APPENDIN-B > 6% poges
2.and 3), This implied that he had sua sponte cotcected the clecical eccor since
he wos deacly awace of the timeliness issve that wos cavsed by the coucts |
own deck and o Judag has a mofal re$\>onsibi(i-t3 to coftect the oofts oun
mistakes . Moceover, the Jodag is not allowed +o entectoin the Rule 33 mation
i the case remaned closed! _
Tne problem , as T see it is that Juagé Soto wos vegledtl in. his Coftedtion
of the clecieal exxor and is picking ond choosing which motiens he will review
and fule on of not. Even though he is da'\m'm\o) that the case is closed. .
In explanation, on September 20, 20235 final Couct order (APPENDIX-E).
.\)udge Soto denied a ceview of MA ?end{ng wations, (pocke\‘ Entries No. 245,247,
and 248) on the basis that this is o closed cose. Yet, on May Il, 2023%
order (APPEND!X- B) Judae Scto ceviewed and_denied my Rule 33 motion,,.
oS um‘]melg, even ‘H'\ou%\n t was filed on the some closed case and he dearl\&
doesnt null\'ﬂs +hat rulivxs on his final ordec. (ansther clecical error b& the court?)
The Court of Appeals has vpheld this unfaic action on theic Apri| 24,2024
oider (APPENDIX- A) when thew svmmari\g officmed the district covdts
ofders entered on May 11, 2023 and on September 20, 2023,
This would mean that if T re-faise my Rule 33 motion undec o 2255 petition
it can be denied on the basis that i was ox,\feudgs (uled upon tn the district
couct ond was affirmed by the couct of a??ea\s , fegardless that it wos decided
while on o dosed cose, M& opinion is that the lower coutt 1S . in ercor
becayse if the district Joége didn’ adua\l& worcect the Untimely Rule 37 filing
ercor matter,that the district covrt clerk caused , then the case remained
closed and ‘allthe motions ruled on undec the Rule 37 mstion cannst be
sustained. Thewfofe that false (ling must be reversed. And it is the
Court of Appeals job 1o remand foc corcection not to Support the Jistrict
Loutts  ervoneous oction.

12
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I will now just speak p\o«'m(\s, I want to pant out that T did have two
legjtimate issues thot could have been presented in vy appellate opening brief,
First, the eqoitable Tollingy dve to an extmordinary citcumstance caused by, .
the district court that would hove conclusively overcome the uvﬁimdS Rule 27
motion. Second, the courts ecconeovs odjudication of the Rule 33 mution as .
poct of the denial of the UV\TIMe\S Rule 37 motion which was an impeﬂmisﬁl;\e, .
rull'ng ona closed case, As T presented them earfiec, .
Thetefore, T want 4o point out that the aPFcUafe covet had ox\(ed«)t:B \ssved
me a. briefing sthedule. and would have allowed me 1o prceed in —G\\‘V\S the
opemn& beief , I T had never reoo)esteA an aWoin'\'mevﬂ— of counsel,
AAA‘Hriona\\&\ the Court could have denied me counsel and still allowed me to
proceed in filinay an openingy briek. Since T wrote the Rule 327/53 motion T.
hove been denied counsel by the Supfeme Court, my st appellate court, and -
the distict court. T have brushed #t off and moved on 1o do the work musels,
T am confident T would have reached the two defenses above in time 4o my
opening brief, even without appointment of counsel. Therefore,, the appellate
oot erced in demanding, the oder o show cavse which only appears o have
helped the district coutt {urthec fheir questionable actions. .

Tt is wmy opinion that the district couct ivrtenﬁonal[g mistiled my Rule 37
metion o inSﬁgaTe, oNn uwﬁmdg mohion. Then own their Ma& 11,2023 order
(APPENDIX-B) they issved the {mpermissible Rule 33 decision along with the
Rule 37 decision. Which May of Ty nst have been intevthonal. However, it
does void “he whole M“ﬁ I\, 2023 decision since the Rule 33 decision
cont be seperated from the other, And that decision does cavse me
prejudice o future ‘Gl\‘r\q3 of & 2255 wotion shce the 33 motion was
a\readﬂ ruled on \nthat closed cose . This violates Py G‘%H' of dve Process
onder the Tfth Amendment of the (onstitution.,

12
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ecical ecors of this tupe: Thanlc Wou and Ged bless.

Cons c%v.mﬂs_, the_court of ouwea\s hos_sanctioned this econeosus action ‘
bw a&F\(\Mt% the Maw 1l 2023 decision (APPENDIX-AD then \SSU\'\SO\ N

E Mawdate on the wmatter . (APPENDIX- e).

This calls for the Supreme Covft 4o exercise their Svpervisofy powef.

Under Rule D6, As the Court of Appeals has depatted from the accepted
and ‘usval course of J'uo\{a‘a ?roceeci(vvﬁs b3 Sawct'om‘ng the effoneoys

ﬁ)\w\ﬁ made ’Db the lowee covFt amd not coﬂ'ec;t‘\hﬁ vt. } _ :
T asik the Svpreme  Covet o file in my favor and not allow o olencq\_
ercof that apes uncorfected as a methed v deny a movant fheir ﬁgH
to foic Juétc\a\ ?roceeémss Which hrts all pachies svbjected fo

fohpgnr
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[CONCLUSION| |

T, Caclos Contizano, respectfuliu prow that the U.S. Suvpreme Coutt
fermands my cose to the Cour of appeals with on order 4o ceinstocte
my o\PPea\ so T may present my OP“‘“"S brief” with o ‘eq)ui'b«b\c
tolling argument, for the untimely Rule 37 motion , that was cavsed by
the distict court Clerks clerical error, O at least vemand my
case to the couct of aPFeqls with an order 1o corfect theic derical
ervor that offirmed the Rule 33 motion on o closed Rule 37 cose.,
Soe T maw ?roof,cé o fa*faise my Rule 33 mohon n o 2255 petition,

Re’a‘?ec:l"ﬁle submitted_on i November 4, 2024

Y

Defendant - APPellaw{"

15
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VERIFICATION OF THE PETITION
T, Carlos Contizano , hereby , declare thot the foregping, petition

for o weit of certiorart ts trothful and accurete under Pe“o‘\J'ES of
perjucy unde( the laws of the United States of America.

Signed on ' November M, 2024
i

Pefendant - A:ﬂ)e, ant

o
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1 K

2

3
4

5

6 IN THE UNITED STATES DISTRICT COURT

7 FOR THE DISTRICT OF ARIZONA

'8
-9 United States of America, No. CV-23-00196-TUC-JAS
10 Plaintiff, CR-14-02097-TUC-JAS (JR)
1| v. | ORDER
12}  Carlos Cantizano, |
13 | Defendant/Movant.
14 |
15 On April 21, 2023, Movant Carlos Cantizano, who is confined in the Federal
16 | Correctional Institution-Safford in Safford, Arizona, filed a pro se “Motion for(Indicative
17| Relief Under F.R. Crim. P. Rule 37 for New Trial Under F.R. Crim. P. Rule 33” (Doc. 1
18 | in CV-23-00196-TUC-JAS and Doc. 283 in CR-14-02097-TUC-JAS (JR)). Ina May 11,
19 | 2023 Order, the Court denied the Motion for Indicative Relief and closed this civil case.
20| On May 19, 2023, Movant filed-a “Motion for Extension of Time to file a Petition for
21 Reheaﬁng” (Doc. 5 in CV-23-00196, Doc. 286 in CR-14-02097). On June 12, 2023,
22| Movant filed a Motion for Reconsideration (Doc. 292 in CR-14-02097).
231 L Motion for Extension of Time to File a Petition for Rehearing
24 The Court denied Movant’s Motion for Extension of Time to File a Petition for
25| Rehearing in a May 26, 2023 Order (Doc. 287 in CR-14-02097) that was docketed in
26 | Movant’s criminal case, but was not docketed in the civil case. The Court will therefore
27| deny the Motion for Extension of Time to File a Petition for Rehearing in the civil case.
28

APPENDIX- D




Case: 4:14-cr-02097-JAS-JR  Document 296  Filed 07/19/23 Page 2 of 3

I1. Motion for Reconsideration

In his Motion for Reconsideration, Movant asserts the Court erred in denying his

W N =

- Motion for Indicative Relief and asks the Court to reconsider its decision.
4 Motions for reconsideration should be granted only in rare circumstances.
Defenders of Wildlife v. Browner, 909 F. Supp. 1342, 1351 (D. Ariz. 1995). A motion for
reconsideration is appropriate where the district court *“(1) is presented with newly
discovered evidence, (2) commit}t_ed clear error or the initial decision was manifestly unjust,
~or (3)if fhere is an intervening change in controlling law.” Sch. Dist. No. 1J, Multnomah

County v. ACands, Inc., 5 F.3d 1255, 1263 (9th Cir. 1993). Such motions should not be
10| used for the purpose of asking a court ““to rethink what the court had already thought
11| through —rightly or wrongly.’” Defenders of Wildlife, 909 F. Supp. at 1351 (quoting Above.
12| the Belt, Inc. v. Mel Bohannan Roofing, In‘c. ,99F.R.D. 99,101 (E.D. Va. 1983)). A motion

O L N A Wn

13| for reconsideration “may not be used to raise arguments or present evidence for the first
14 | time when they could reasonably have been raised eaﬂier in the litigation."’ Kona Enters.,
15| Inc. v. Estate of Bishop, 229 F.3d 877, 890 (9th Cir. 2000). Nor may a motion for
16 | reconsideration repeat any argument previously made in support of or in opposition to a
17 | motion. Motorola, Inc. v. J.B. Rodgers Mech. Contractors, Inc., 215 F.R.D. 581, 586 (D.
18| Ariz. 2003). Mere diéagfeement with a prévious order is aﬁ insufficient basis fof
19 | reconsideration. See Leong v. Hilton Hotels Corp., 689 F. Supp. 1572, 1573 (D. Haw.
20 |- 1988). | |

21 The Court has reviewed Movant’s Motion for Indicative Relief, the May 11, 2023
22| Order, and Movant’s Motion for Reconsideration. The Court finds no basis to reconsider
23| its decisioh. Thus, the Court will deny Movant’s Motion for Reconsideration.

24 ..., | ’

25 \
26
27
28
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ITIS ORDERED: ‘ ' ‘
| (1)  Movant’s ;‘Motion for Extension of Time to .File a Petition fof
Rehearing” (Doc. 5 in CV-23-00196) is denied.
(2)  Movant’s Motion for Reconsideration (Doc. 292 in CR-14-02097) is denied.
(3)  The Clerk of Court is directed that no further documents shall be filed in
CV-23-00196. |
. Dated this 18th day of July, 2023.
Honorable James & Soto
United States District Judge
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KM

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA

United States of America, No. CV 23-00196-TUC-JAS

Plaintiff, , CR 14-02097-TUC-JAS (JR)
V. ' ‘ ORDER

Carlos Cantizano,

Defendant/Movant.

On April 21, 2023, Movant Carlos Cantizano, who is éonﬁned in the Federal
Correctional Institution-Safford in Safford, Arizona, filed a pro se “Motion for Indicative

Relief Under F.R. Crim. P. Rule 37 for New Trial Under F.R. Crim. P. Rule 33” (Doc. |

~in CV 23-00196-TUC-JAS and Doc. 283 in CR 14-02097-TUC-JAS (JR)). To facilitate

consideration of the Motion, the Clerk of Court docketed it as a motion under 28 U.S.C.
§ 2255 and opened this corresponding civil case. However, because Movant has clearly
presented his claims as a motion for new frial, and nolt a request for collatera_l relief, the
Court will not construe the motion as filed under 2255. The Court will close the civil case
and deny the Motion.
L Procedural History

On July 28, 2017, Movant was convicted by a jury of distribution of child
pornography and possession of child pornography. On October 21, 2019, the Court
sentenced Movant to concurrent 120-month terms of imprisonment, followed by lifetime

supervised release.

APPENDIX - B
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On October 22, 2019, Movant filed a Notice of Appeal in the Nmth Circuit Court
of Appeals “The appeal is currently pending.
II.  Motion

Movant contends he is entitled to a new trial under Rule 33 of the Federal Rules of

Criminal Procedure because:

(1)  “The Government violated the Due Process Clause of the Fifth Amendment
by presenting fabricated evidence [of] its subsequent false statement and
failed to correct it once presented”; and

(2 “The Government violated the Due Process Clause of the Fifth Amendment
by sponsoring false testimony that their computer examiner asked an
absentee witness to identify the Defendant’s computer.”

Movant seeks a “certified 'ruling that this Court would grant a new trial if the
Appeal[s] Court remands for that purpose, or that the motion raises a substantial issue that

can only be resolved by the District Court, thru an evidentiary hearing on remand.”

| JII. Discussion

Rule 33 of the Federal Rules of Criminal Procedure states, in relevant pért:

(a)  Upon the defendant’s motion, the court may vacate any
judgment and grant a new trial if the interest of justice so
requires.

(b)(1) Any motion for a new trial grounded on newly
discovered evidence must be filed within 3 years after the
verdict or finding of guilty. If an appeal is pending, the court
may not grant a motion for a new trial until the appellate court
remands the casé.

Rule 37(a) of the Federal Rules of Criminal Procedure provides:

If a timely motion is made for relief that the court lacks
authority to grant because of an appeal that has been docketed
and is pending, the court may:

(1),  defer considering the motion;

(2)  deny the motion; or

-2
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(3) . . state either that it would grant the motion if the
court of appeals remands for that purpose or that the motion -
raises a substantial issue. '

(Emphasis added.)

The jury verdict in Movant’s criminal case was issued on July 28, 2017. Movant
filed the pending Motion on April 21, 2023, well past Rule 33’s three-year deadline.
Movant states that he did not discover the new evidence until September 2020, due to his
counsel’s failure to timely questioh a witness. Movant does not allege facts showing the
evidence' was not reasonably discoverable at an earlier date or explain why he waited more
two and half years to file is Motion after discovering the new evidence. Moreover, Rule
37 only permits the Court to issue an indicative order if the Movant makes a timely motion
for relief that the court lacks authority to grant because of a pending appeal. Accordingly,
the Court will deny Movant’s Motion for Indicative Relief. ,

_ Movant should note that if he is denied relief on appeal, the only other basis for
relief from a final criminal judgment is a collateral attack pursuant to 28 U.S.C. § 2255.
IT IS ORDERED: . R |

(1) ‘Because the Court does not construe the Motion as filed under 28 U.S.C.

12255, the Ciérk of Court must close the civil casé, CV 23-00196-TUC-JAS.

(2)  The “Motion for Indicative Relief Under F.R. Crim. P. Rule 37 for New Trial
Under F.R. Crim. P. Rule 33” (Doc. 238 in CR 14-02097-TUC-JAS (JR)) is denied.
\
Dated this 11th day of May, 2023. -

<2

Honorable James A~ Soto
United States District Judge

_ ! The evidence in question includes a witness declaration and data regarding dates
ar_ldl sizes of file transfers on the computer that was used as evidence in Movant’s criminal
trial.
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