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QUESTION(S) PRESENTED

May "the Court of Appeals} after approving a noilce of appeal} u)itbdrauJ 

the briefing schedule on Abe basis that X revested appointment of Counsel 
to assist mein presentingmy claim? Thereby > Abe. court became aoJare that 

e\/en Ahouyb X had a legitimate (eyal issue X u)as not able of presenting 

the problem by myself, in immediacy. XVius> the^ court bullied me uJitb an 

order to shouo cause, UHimateiy , denied nry request to reinstate my appeal 
and. Aten Affirmed Abe district courts decision that Contained an impermissible 

ruling. All done in violation of Abe riaVt of doe process *

Xt Abe district Court erroneously recharacterized a parties Role 33 (bVf) 

neoa trial motion * Ahat was Submitted under Criminal Role 37 during Abe direct 

appeal > as a motion Abe collateral relief under title § 2755, thus > prevented a. 
timely assertion cf Abe motion before Abe Court <f Appeals affirmed Abe conviction. 
If Abe date Abat Abe initial motion Was submitted equitably toll^ ibe time fof 

revieu) regardless AW Abe Rule 37 motion was filed after Abe direct appeal ) 
doe An Abe district courts own improper action Abat Caused Abe filing delay. 
May Abe Court refuse to correct their own , intentional 5 clerical error ?
And is tbe district courts interpretation cf federal Rules of Criminal froceduie 

Statute of limitations not Subject to reVvCto tbroUyh a Second appeal ?



. 'V

LIST OF PARTIES

Dx3 All parties appear in the caption of the case on the cover page.

[ ] All parties do not appear in the caption of the case on the cover page. A list of 
all parties to the proceeding in the court whose judgment is the subject of this 
petition is as follows:
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IN THE

SUPREME COURT OF THE UNITED STATES

PETITION FOR WRIT OF CERTIORARI

Petitioner respectfully prays that a writ of certiorari issue to review the judgment below.

OPINIONS BELOW

IjxJ For cases from federal courts:

The opinion of the United States court of appeals appears at Appendix A to 
the petition and is
[ ] reported at ; or,
[ ] has been designated for publication but is not yet reported; or, 
1X1 is unpublished.

The opinion of the United States district court appears at Appendix B to 
the petition and is
[ ] reported at ; or,
[ ] has been designated for publication but is not yet reported; or,
|X| is unpublished.

[ ] For cases from state courts:

The opinion of the highest state court to review the merits appears at 
Appendix to the petition and is
[ ] reported at ; or,
[ ] has been designated for publication but is not yet reported; or,
[ ] is unpublished.

The opinion of the _ 
appears at Appendix

court
to the petition and is

[ ] reported at ; or,
[ ] has been designated for publication but is not yet reported; or,
[ ] is unpublished.
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JURISDICTION

OKI For cases from federal courts:

The date on which the United States Court of Appeals decided my 
APRIL 2H . aQ2M

case
was

[] No petition for rehearing was timely filed in my case.

[X A timely petition for rehearing was denied by the United States Court of 
Appeals on the following date: Au^OS-t 7 ] 20214 and a copy of the 
order denying rehearing appears at Appendix C.

[ ] An extension of time to file the; petition for a writ of certiorari was granted
to and including_____________J~^((fite)
in Application No.__ A

(date)on

The jurisdiction of this Court is invoked under 28 U. S. C. § 1254(1).

[ ] For cases from state courts:

The date on which the highest state court decided my case 
A copy of that decision appears at Appendix _______

was

[ ] A timely petition for rehearing was thereafter denied on the following date:
and a copy of the order denying rehearing

appears at Appendix

[ ] An extension of time to file the petition for a writ of certiorari was granted
to and including______________ (date) on
Application No. __ .A

(date) in

The jurisdiction of this Court is invoked under 28 U. S. C. § 1257(a).



CONSTITUTIONAL AND STATUTORY PROVISIONS INVOLVED

~Twe Fifth Amendment of the. United Stairs Constitution *.
Ho person shall be held to answer -{of a capital, or otherwise ivdwwous cdme, 

unless on a presentment- or indictment of a G<and duca^ except in Cases arising 

in the (anti or naVal -forces, or in the Militio^ when in actual service in time of. 
War or public davaa^C !> nor shall am^ person be subject W the same offence to 

be twice pot in jeopardy of life or limb ^ nor shall be Compelled in am^ Criminal 
Case -to be a witness aApinst himself, nor be deprived of life jLbertu^ y or 

property, without due process of law * nor shall private property be taken for 

public ose; without just compensation.

FedeCa.LRole.s_ of_Cnmiml Procedure - Rule 53 , Nlew.TrCal
(o.j Defendants Motion, upon the defendants motion y the Court ma^ vacate .
rj_aif^ judgment and afant a new trial if the interest of justice, so requires.

If the case was tried without a jufij s the court maij take- additional 
testimony and enter <\ new judgment.

(b) Time to File.
(1) /Veci//<y P/scoi/£T£c/£vii/gt7C£s. Am^ motion fora new trial abounded on newh^_ 

discovered evidence must be filed within 3 apfS after the Verdict of -finding 

of ayiVhj. If an appeal is pending, the Court ma^nof errant a motion fora new . 
trial until the appellate court remands the case,.
02.) &Mer @/?>c/n</s. An^ motion for a new trial abounded on an^ reason other 

than newlo^ discovered evidence must be filed Within It dau^s after fhe Verdict or. 
finding of aoilt^.

Federal Rules of Criminal Procedure - Rule 2>6 * ( APPlENPlX - F )
Federal Rules of Criminal Procedure - Rule 37 ; CAPPENpiX. - G )
Federal Rules- of Criminal Procedure - Rule M5 .* CAPPENPl>( - H )

3
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STATEMENT OF THE CASE

1 OJhile, du Direct Appeal} mt^ newly discovered evidence, came into existence, 
on September of 202-0, less than a month past Criminal pule 33s three, ■pupvr 
deadline which expired on July 2-3 , 202.0 . X u)as appointed ^ appellate, 
attorney 3 Mr. TBm^ FaCrnani, on October 20 , 2020. Me faCYnani, acknowledged 

I had legitimate newly discovered evidence and -even assisted me in asserting 

"the. proper leapA catayoCy and provided documentation Id assist in its presentation. 
lou)acd The end cf my direct appeal X discovered he had backtracked his position 

and Wanted me to present -(he new evidence, myself after the direct appeal.

confronted my counsel. X wanted him to present the Federal Rules of Criminal 
frocedure Role 33 nebj] trial motion to the district Court osiny Federal Roles of - 

Criminal Froceduce Rule 37 . He refused. On January 2?, ZozZ he filed to 

withdraw) as vvy Counsel because X told him X would report him to the State 

Bar Association -for refusing to help me present my new evidence-. The Court of 

Appeals QTauted his removal on February t, 2023. birth my newly coppiced 

Cforced') pro se status that allowed me to file motions myself, X took several 

months to prepare, my Rule 33 motion -for submission.
On April 2\,2o23 I filed in the District Court Criminal Role 33 (b)(1) 

new trial motion under Criminal Rule 37 because ny appeal remained vndecided^nou) 
(Case no, tit-cc-020U7-Jas-o?. , "DM-. Entry No. 203). However, the District 

Court erroneously recharacterized my motion and filed it as a motion to Vacate 

under "titTe Z% u.s.C. 225S , which isn't allowed duriny a. direct appeal,
C Castro iz. } 5M0 U.S. 375, tzotxb'^). My motion was docketed . 
under <x neu) civil case number, (Case no, T*23-cv'-ooi%-UAS-psoT; Ptote-v Cnty 

Mo. T\

X

On April 27, 2023 X also filed a motion in the Court of Appeals fe^vestiny 

(X stay of the appeal pendiny the outcome of my Rule 33 motion in the 

district Court, and appointment of counsel to assist me on my -first appeal.

4



Mu^ motion WaS denied on April 28, 2023. , (Case no. ft-10373 j Pfct SJo-^o'). 

Then, the Court of Appeals proceeded -to issue their MANPATti. on Ma^ 2), 2023, 
(Case no. It10373, Px+. Enk^ Vio.^l ; later (£ called and reissued Ike. Mandate on - 

.done l j 2023').

On M<xi^ U 3 2D23 the Pisto'ct dud^e issued hvs order that Corrected 

■the clerical error bu, closivvc^ the (ceeWactefteed') 2255 civil Case number., 
4:23-o/-oo\<te-vKs-PSOT) then, transferred the Rule 37 motion to tbe 

ordinal case number , ^‘.IH -cr- 02on-JA/5r JR, that was nou) a closed case, 
Reasoning, that the Rule 37 motion u)as now bei na^ filed bu, the Court Judaic., 
after the Court of Appeals bad issued their mandate , Therefore, the Rule 37. 
motion uUas nt>uo untimely -filed after the direct appeal bad concluded. 

Nevertheless, the Pistrict djdc^. then proceeded to entertain ike Rule 31 motion 

and denied it Under the original case, number, (AppendiV- B ; Pkt. Ent(iy#285).

thereafter, on done 12, 2023 the PistVct dod^e entertained rvu^ timely 

filed Motion for Reconsideration. foJheCe X bcoua^V +0 dud^e Sato's 

attention that be bad misapprehended the reason I a^ve for the untimely 

-filing of the Rule 33 motion , ("the nea)L^discovered evidence, came info existence 

shortly after the three ^eaf deadline-, and the further filino^debu^ Was caused b^ 

appellate Counsels refusal tt> present the issue ; both, unavoidable even uJith 

diligence as thea, Were not within Control,.). (Piet Entru, tb 2^2). 

SttanajeL^, the district Court on dune 27, 2023 approvedl an EX PART61 

hAcrnoM -for -forensic funding paid out to Roloff Portal Ihrensics 

^lt-cr--e>20T7-JAS-JR *, pxt. enta^ -t 244), Xt Was Submitted b^ Lance UJood 

who Washt attorneu^ (as X Was proseb and filed Without consent.

X did not like that the record note apVe the impression that funding Was 

provided to Verify the new evidence-, X took action. On duh^ IH , 2023 

X filed a motion re^jeStino^ a 40 da^ extension of time so X could \Westi^6tie 

the purpose behind the filing of this Xx Parte Motion or appointment of

(Case no.
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Counsel to help me protect ny newly discovered -evidence, (Pht Enty-* ZX5]).
On July It > 2023 the Pistnct Joda^. -filed bis rulivvy that ignored my 

motion W an extension cf -time of anointment" of counsel, and tWen denied my 

Motion for Reconsideration , ( Hpp-endix " '0S)\LV't-\. Cvvty-^ZtcX 

Clearly j “the Honorable Judye 0. Soto didnt apply the excusable newest 

Standard Associated With Hed.R.Crim.froc. Mb (V)(/'X£) to my Motion fi>c 

Reconsideration in a proper manner, Since, Jodae Soto didn’t c^oestien , 
Tony BaTmani , tine appellate Counsel who refused to pursue my neWly 

discovered evidence , Instead , the, Jodye, may have questioned 3 Lance 

Ulood^the, Wfony^ attoCnCxy. In ZoM Mr, U)ood Was my district court 
counsel who I recall telling not to pay the last "forensic examination made 

by Roleff tbrensicS. Because,, they failed to use a. different analyst as "we0 

requested. X\*y used the same analyst who refused to -examine the 

frostbite programs props.file as I requested. UKcb incidentally in 

that was the location where the new mathevnotical evidence was discovered, 
.Xt is unclear why the Court approved funding ouer three years later 

ft>r a flawed report without consultiny 

Ulood affected the Courts fma\ decisloA.

2-02,0

but it is clear that Lanceme

On Auapst 3^ 2.023 I filed a timely Motion -for Clarification , (Dtt. 
Entry HrZ'W). X cited , e6<wAarf (/, Ob/YedSkfe*^ 5MC U.5. 12,13 L^°os\ 

and ashed Judye Sato ; Has net the Government abandoned -their objection 

to the Court reviewing an untimely Rule 33 motion under, ^TSerfar-f- ? 

"Thus, shooldnt the court move on to the merits of the non-jocsdictional

motion Considering that the trial prosecutor is iff opposing its review. 
After a month I apt the premonition that the Jada^- planned to 

deny my Rule 33 motion Under the semblance, that the Court record, 
did at support my claim, Seeiny as X Wasn’t be iny allowed counsel 

to hold an evidentiary healiny the neW evidence aS required undeCon

6



Role- 33; to CoCCer-T The record. X tool< action .
On September 13 > 2,02.3 T submitted n%^ omn fTX PARTE MOTION 

To (\PPo\ \JT EXfHRT (_ forensic. expectant -fees’) (_(Jndec Seal} to Ve<if^ 

the Truthfulness of the nemh^ d\Sa>\lefed mathematical evidence. in order 

To correct the Court record m^sel-f. CCase Mo, A ;m -cc- 020x1-^k<, - JR 

Pocket Entr^th 2^*5^).

On September 20 ^ 2£>23 the. District Oodae issued a c#\e pane. ruling 

ordering that all pending motions in this Case ate denied on -Hie basics That .
^Revieu) of The record reflects that This Case is dosed and The Ninth 

Circuit has upheld dependants Conviction.'’ (Appendix- E )j (Pkt. Enta^# 24t).

On September 30 > 2023 X submitted mt^ Notice of Appeal "to The 

District Court. It ulas returned tome on-filed on October l\0 2023. The 

court Clerk cited Pbc-ket enfcj, s Court order that no "further ft linens 

lOoold be entertained in this closed Case-.
Or\ October 25 , 2.02.3 X -filed timelt^ Notice of Appeal in the Ninth. 

Circuit Court of Appals . Tt mas accepted and case no. 23-364& mas 

opened and X uJas ajven a briefina^ schedule) (C.A.T&23-JOt? ] PVT Enta^ No.t).

On November it, 2023 X filed a motion feepyestino^ appointment of 

Counsel. Because , Xm not a (causer and X realized X needed he-lp perfecting 

mi^ argument f&c the opening brief, (.C.fi,#23-3DT2 ] pkp Xntr^ Wo. s').

On OanuaG^ It ^ 2£>2)\ the Court of Appeals denied m^ fewest fhr an . 

appointment of counsel , rescinded the briefing schedule > and ordered me to . 
shorn* cause In order to reinstate mu^ appeal ,as X no Unoer had a le^a\ claim. 

CC.k. *23-30t2 l PRt.EnVv^ Mo. %). Remember, I net an attorney X 

a pro-sc movant that couldht comprehend the district courts WsT action „
am

am
X believed X had overcome the i/ntiwfeliness of the Bvjle 33 motion in

accordance- to Role tX and E^6£rhari~ but itment disregarded. X also kneto 

there mas clearly malfeasance. u)ith the Courts recharacterising the Rule 37

7
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motion in order to place, it u)ib\n a different cataapry„ “Therefore) trot is 

ibot X argued to be Ninb Circuit. (C.A. t2S-304$ :> Pvt. Bntcy Uo. 13).
On April 24 3 2.024 be Court of Appeals in a single paye roliny wibout an x 

explanation denied my fewest -b reinstate appeal. (Appen^x-
On May \4> 2024 1 -tiled a timely Motion tor Reconsideration. (Pkt Entry 

Wo. It). Tfe Government responded. (Pht Entry. Nt>. \l).

On done 27 > 2024 I maded a notice to be Court of Appeals fe^uestmy 

bat X be. notified uinen be Court issued its -final (oliwoy for purpose £>f (drit 
of Certiorari to be Supreme Court. Entry No. l?>). foe be, reason,,
bat be Courts fAC£k (Public (loess to Courts ElectronicPefords) system for 

almost a monb had been ya/iv\y be blloUiny message; " No Summary data, 
ojas found for case 23-304:$ ^ be beer customer service center load not 
been able "to fix be problem.

On July A j 2024 X fedeVed a response from be Clef k; inbrnuny 

bat my Case had already been decided on Apnl 24 0 2024 and provided 

a copy of Poc-Wet i Entry no. 15 . bis response uJas deadpan intentional 
clerical -error bat loos intended to deprive vne of a Court notice ibofmiry 

me of uihen be Court ruled on Pocket Entries Number lb and 17.
The detriment beiny I Could end up filing an untimely a)<Vt of ceCKofar^as a 

result cf be oierk.% actiom. This ts hou) X learned bat be Court clerk 

could > wheber intentionally oc accidentally^ create a clerical error bat 

Could later be used by be Court to deprive a movant of fair leap) proceedings, 
.tuhich 15 tvkt occurred oJib rny tule 37 ft my,

On duly 27 , 202M I submitted my last motion , an Addendum to 

Motion for Reconsideration , uTcfe X bed to arape be clerical error. 
Ovbftunately ^ b\S all occurred durinya monb lony prison modified lock- 

douUn . Where X coas denied W) library access doe to a. staff shortage. 
1Wef>Ce , I did be. best X Could Wvoojwvy bat be Court uJas about to

me

my
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ajiVe their decision +o denu^ Notion -(or feconsdefotion. (Pfci EntTv^ Wo. 2\), 

On Auapst 7 > 2oZH the Court of Appeals Under the Mail-Box ?u\e, 
responded to last motion . The, Court ap/e a one pan^e ruling ^ without an. 
explanation, issuing their K^MPATf-. tUhith denied mv^ request to reinstate 

appeal , ( Append* - C V^CCoSt no, 23-30H£ * pKh. Entr^ Mo, 2.2.). .

Toward the end of Avo^st of Z024 the prison lock- down ended X 

regained access to phone Service , inhere X was informed that ike PACER, 
pfobievn had been Corrected.! and X Was updated on the Status of m^case.
X also reopined access to the leao library, X have searched and searched 

Jbot cases with the ex:act circumstance as mine are not present,
JWeVefj in October of Zoz4 X did find a. Case that is dissimilar to mine 

_bvt the Honorable dudc^e B’arketh ajv/es an opinion in a dissent tkoct matched 

what had occurred tb me, Explain iW^ that itt, net the improper CecWacWi&Jibyi 
bf rru^ natStvon that X should be ar^uino^ but rather that the improper - 

Xechafacterczatiovn bu^ the Court- is ulhat caused vn^ motion tb be -filed 

untimely. Therefore, as Im a pro se wov/ant with no leant training ,

.last chance- to correct 00hat occurred in the lower Courts is to brina^ m^ 

unfortunate circumstance to the Court of last resort > The United States. 

Supreme Court.

4-ZLct/ifa
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REASONS FOR GRANTING THE PETITION

In respect to my -first question to tie United States Supreme Court.
.On the district Courts May II , 2023 ruling , (APPEND^-Bd ike Honorable, 
dudye d. Soto states that my Federal Rules of Criminal Procedure 37 motion 

Was -filed by ike Couft Clerk as a motion under statute Zt O.S.C, § 22.55 to 

"facilitate" ike Consideration of tkemctton. This is an untrue Statement since 

tke ^udye would know tkat a 2255 motion is net allowed t> be filed during 

appellants direct appeal. See, tfssf/z y. Sfafes, 540 U.S. 275,12H S. Ct. 

7?>fe, 157 L. Ed 2d 776 (2002) (.citation omitted). It would make the motion 

impossible to be ruled upon, "This ulas an erroneous recWacterizodion of tke 

Rule 37 motion therefore clearly a ''clerical error'' Committed by the Court Clerk., 
dodye Soto supposedly corrected ike courts error by closiny tke 2255 civil . 
Case number then ke transferred tke motion to ike original criminal case 

number where it should have been filed in ike first place.
For clarities Sake > by the time the duclye took this action tke Court of Appeals, 
had already denied my motion to Stay tke proceeding. — pendiny tke outcome of 

my Rule 33 motion in tke district Court ~ and tken issued tkeir MMdPATE. j 

thereby > elosiny my appeal'. Correctly } a Rule 37 motion can only be filedl. 
before the appellate Court issues their decision just like a 2255 motion Can. 
only be filed often tke appeal kas Concluded. therefore. > tke filiny of tke 

Role 37 motion uJaS untimely because tke appellate Case was now closed.
However ^ dvdye Soto at his discretion can Correct a clerical error under 

Federal Roles of Criminal Procedure. 3b , which is the only way to fik tkis Court . 
error* Analyeiny tke circumstance., even if dodye Soto would have been 

aware tkat tke. appellate court case was closed ke still would have been 

retired to correct tke clerical errar that tke Court created which caused . 
tke untimely filiny. Tn ofdeC to be able to docket tke Rule 37 motion into tke 

.proper Case number. Where I was clearly entitled to equitable tolliny cf -

an
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iWe statute, of limitations in this matter. See, /fc//a/?c/1/. f/or/c/a., 560 O.S. 
£>3>l , 6H** > 130 5, Ct. , 177 U Ed. 2d ISO Oo\c>I (.citation omittedi).
Mu^ circumstance, automatically establishes the two elements required for 

equitable. tolling without my input. (A) that he Was been pursuing is rio^vts 

diliyenily t My Rule 37 motion was submitted on April \t> > 2013 under the 

Mali-Boy Rule wW'de tWe Case Was Still open , tivos^ if Was timely-filed.
(2) iWat some extraordinary circumstance, stood in Wis toay and presented 

tlm&ly filmy l IWe improper recharacterization cf my petition by the district. 
Court presented me from timely asserting my Rule 37 motion before tke 

CaSe u3aS do5ed. TWe, improper Ceckaracterization uuas an 

circumstance beyond my control afick caused the filinyto be untimely^. 
Equitable to\liv\y suspends tWe closed case issue.

FuPtWermoCe, an mdiicatiVe ruling s or any dependence on the closed appellate, 
case is no longer retired because Rule 37 ogives tke district Court Jurisdiction 

to make a foil decision on the motion under certain corvdi-tions .
See, Federal Rules of Criminal Procedure 37 Advi5ory domittites Notes (.2.012). 
* Rule 37 applies only wWen fkose rules depriv/e. tke district Court of aitkofity 

to ycanf relief uJitKootr appellate permission, Xf tke district Court concludes 

fWat if Was authority to errant relief wdhoot appellate permission,it Can act 

without falling back on tke indicative ruling procedure. ^ ( AFTeMPIX - (b ,txt 
poye two paragraph one). In my circumstance tke Court of appeals relinc^isWed 

its jurisdiction to the district Court when they issued <x mandate tWcct didn’t 

expressly or impliedly preclude' the district court from considering for tWe 

first time the newly discovered evidence on a Rule 37 /S3 motion.
Therefore 3 ike only way to overcome tke closed case issue is tor the Judye, 

to first correct the clerical error fkrouo^ editable, tolling osiny Rule 36.
In this regard I Wave found it Very confusing that Judye Soto entertained wy 

Rule 33 motion. He yave Wis opinion and justification wWy my Rule 33 motion-

extraordinary

\\
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Was now untimely and then ruled upon the motion , (ftPPEMPiV-B , at payes 

. 2 and 3d, this implied that he had $ua spontc corrected the clerical error since 

he was dearly aware of the, 'timeliness issue that Was caused by the oof-ts. 
own cleric and a dodyp has a moral responsibility t*c> correct the Courts ou)n 

mistakes, „ Moreover, the do dye \s not* allowed to -entertain the Rule 33 motion 

if the case remained closed i

The problem > as X see it , is that dudye Soto was neCjlecKul in, bis Correction 

of the clerical error and is pickiny and chooSiny which motions be will review* 

and foie on or not. even thouo^ he is claiming that the Case is closed.
In explanation, on September 20, 2023 s final Court order (, APPENDIX'S). 
Oudye Soto denied a review) of my pending motions , (Pocket Entries Mo.2^5,217, 
and C.tft') on the basis that this is a closed case. Vet; on Kay \[ , 2.023 s . 
order (_ APP&NDtX- BO dodye Soto reviewed and ..denied.my Pole.33_motion.,. 
as untimely, even though it Was filed on the same dosed Case and He clearly 

doesn't nullify that foliny on his final order, (another clerical error by the Court?) 
The Court of Appeals has upheld this unfair action on their April 2M , 2024 

order (APPENDIX- Ad when they summarily affirmed the district courts 

orders entered on May l\ , 2023 and on September 20, 2023,

Ibis would mean that if I re-raise my Rule 33 motion under a 2285 petition 

it Can be denied on the basis that it Was already ruled upon in the district 
Court and WaS affifmed by the Court of appeals , reyardless that it was decided 

while on a closed case. My opinion is that the'lower court iS in error 

because if the district Judye didnV actually correct the Untimely Pole 37 filiny 

error matter^that the district court clerk, caused , then the case remained 

dosed and'alfthe motions ruled on under the Role 37 motion cannot be 

sustained, therefore that false fuliny must be reversed. And it is the 

Court of Appeals yob to remand for correction not to support the district 

CoOfts erroneous action.

12



-X will nouJ just speak plainly, _I. want -to point out that X did have two 

.legitimate issues that could have been presented in ^appellate opening brief. 
FirstJ -the equitable tolling due to av\ extraordinary circumstance caused by. 
the district court that would have conclusively overcome the untimely Rule. 37 

motion. Second, the courts erroneous adjudication of the. Rule 33 mob'o'o as . 
part of the denial of the untimely Rule 37 motion which was an impermissible . 
fuliny on a dosed case, (\s X presented them earlier.
Therefore, X Want ~to point out that the appellate coOCb had already issued . 
Me a briefing schedule and would have allowed me to proceed in -f liny the _ 
opening brief, If X had never revested, m appointment cf counsel. 
Additionally, the Court Could have- denied me counsel and still allowed me to 

proceed in-filing an opening brief. Since X wrote the Rule S7/a>3 motion X. 
have been denied Counsel by the Supreme Couftvn\y 1st appellate Court, and. 
the district Court. X have brushed it off and moved on to do ihe Work, myself, 
X avn confident X would have reached the two defenses above In time tor my 

opening brief, even without appointment of counsel, therefore., the appellate 

court erred in demanding the order to show cause uohic-h only appears to have 

helped the district Couft further their questionable achons.
X is my opinion that -the district court intentionally misfiled my Rule 37 . 

motion to instigate an untimely motion, "then on their Kay l\, 2.023 order . 
CAffrwpiY'-’Ej they issued the iwpecmissiMe Rule 33 decision alony with the 

Rule 37 dealsion. Idhioh may or may nsf Have been intentional • H-owevec, it . 
does void the whole May l\> 2023 decision since the Rule 33 decision . 
Cant be seperated from the other. /W that decision does cause me 

prejudice in a future- filiny of a. 22 $X motion t5in.ee the 33 motion WaS 

already ruled on in that closed case. "this violates my riyht of due process 

under the fifth Amendment of the Constitution.

13
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u

Cp^sc^c^.^ ike. coOC+. of.A^eAk Ws so^ciio.^jUi,5-..'e(ToweMsr„a^+i't>'A 

<x^firw\iV^ ike \l •> 2.0Z3 6ec\5\ov\ (,A;pf>e'ND\X-A^ -fken is,5i/iA^c\ .,
. NVxvv^^-c. on -tke wucHer. (_AFP{:Mt?\X- C.') .

1W ca.\\s -for -foe Supreme Couc-f -to exercise ikeir supervisory psuoef 
Uv\Jer Pole IDcA. As 1ke Count o? Appeals Was departed -from ike<\ceepted 

and usual course of judicial proceedings' b^ Sanctioning tke erroneous- 
ruling madefy ike taioeC routt and roi coffeeH.
X <\5k. ike Supreme Cooc-V ib rule W my -Ca\/&r and nobaHoiO a. clerical, 

error ikect <^oes iMcorrecked as a. ymeikod -to den^y a movant—tkeir fi yki 
-te fair jvdiaoA pro reed oJkck Wrls a\\ parties' subjected it>

.cAerCcal errors' of Xu'5 type. "TWhI< you and bless.

✓>*v.<W/J

M



CONCLUSION

I, CarloS Cantfeano, respectfully pray“\V\aHr the U.S. Supreme £oOft 
remands rr\y Case- 1o the Court of appeals uuith an order to reinstate 

*ny appeal so X may presort- my openmy brief with av\ equitable, 
tsllmy argument} -for-the untimely Rule 37 motion > that uoas Caused by 

the district court (Herd's clerical error. Of at least femand my 

C&Se to the Court of appeals with an order to correct their clerical. 
trroT that affirmed the Rule 33 motion 

St? I may proceed to re-raise rry Role 33 motion ha 2.255 petition.
on a closed Rule 37 Case,

Respectfully submitted_ov\ 1 .November H 5 Zo2}\

Pefenda^t - Appellant

.15
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ti'

VERIFICATION OF THE PETITION

X^ Carlos Cani:iz.ano > hereby, declare ihcci 4V\e, foCeapivvg peti-horv 

-for a u)fv'X of certiorari vs dro-tfcful and accurate, under penalty of 

perjury under the leuxs of tVe United States of America,.

Signed ov\ ♦ November H s 2024
<^3

Pefendant - Appellant
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Case: 4:14-cr-02097-JAS-JR Document 296 Filed 07/19/23 Page lot 3

1 KM

2

3

4

5

6 IN THE UNITED STATES DISTRICT COURT
7 FOR THE DISTRICT OF ARIZONA
8

9 United States of America,

Plaintiff,

No. CV-23-00196-TUC-JAS
10 CR-14-02097-TUC-JAS (JR)
11 ORDERv.

12 Carlos Cantizano,
13 Defendant/Movant.
14

15 On April 21, 2023, Movant Carlos Cantizano, who is confined in the Federal 

Correctional Institution-Safford in Safford, Arizona, filed a pro se “Motion for Indicative 

Relief Under F.R. Crim. P. Rule 37 for New Trial Under F.R. Crim. P. Rule 33” (Doc. 1 

in CV-23-00196-TUC-JAS and Doc. 283 in CR-14-02097-TUC-JAS (JR)). In a May 11, 

2023 Order, the Court denied the Motion for Indicative Relief and closed this civil case. 

On May 19, 2023, Movant filed a “Motion for Extension of Time to file a Petition for 

Rehearing” (Doc. 5 in CV-23-00196, Doc. 286 in CR-14-02097). On June 12, 2023, 

Movant filed a Motion for Reconsideration (Doc. 292 in CR-14-02097).

I. Motion for Extension of Time to File a Petition for Rehearing
The Court denied Movant’s Motion for Extension of Time to File a Petition for

16
17
18
19
20
21
22
23
24
25 Rehearing in a May 26, 2023 Order (Doc. 287 in CR-14-02097) that was docketed in

26 Movant’s criminal case, but was not docketed in the civil case. The Court will therefore 

deny the Motion for Extension of Time to File a Petition for Rehearing in the civil case.27

28

APPENDIX- P



Case: 4:14-cr-02097-JAS-JR Document 296 Filed 07/19/23 Page 2 of 3

1 II. Motion for Reconsideration

In his Motion for Reconsideration, Movant asserts the Court erred in denying his 

Motion for Indicative Relief and asks the Court to reconsider its decision.

Motions for reconsideration should be granted only in rare circumstances. 

Defenders of Wildlife v. Browner, 909 F. Supp. 1342, 1351 (D. Ariz. 1995). A motion for 

reconsideration is appropriate where the district court “(1) is presented with newly 

discovered evidence, (2) committed clear error or the initial decision was manifestly unjust, 

or (3) if there is an intervening change in controlling law.” Sch. Dist. No. 1J, Multnomah 

County v. ACandS, Inc., 5 F.3d 1255, 1263 (9th Cir. 1993). Such motions should not be 

used for the purpose of asking a court ‘“to rethink what the court had already thought 

through - rightly or wrongly.’” Defenders of Wildlife, 909 F. Supp. at 1351 {quoting Above 

the Belt, Inc. v. Mel Bohannan Roofing, Inc., 99 F.R.D. 99,101 (E.D. Va. 1983)). A motion 

for reconsideration “may not be used to raise arguments or present evidence for the first 

time when they could reasonably have been raised earlier in the litigation.” Kona Enters., 

Inc. v. Estate of Bishop, 229 F.3d 877, 890 (9th Cir. 2000). Nor may a motion for 

reconsideration repeat any argument previously made in support of or in opposition to a 

motion. Motorola, Inc. v. J.B. Rodgers Mech. Contractors, Inc., 215 F.R.D. 581, 586 (D. 

Ariz. 2003). Mere disagreement with a previous order is an insufficient basis for 

reconsideration. See Leong v. Hilton Hotels Corp., 689 F. Supp. 1572, 1573 (D. Haw. 

1988).

2
3
4
5
6
7
8
9

10
11
12
13
14
15
16
17
18
19
20

The Court has reviewed Movant’s Motion for Indicative Relief, the May 11, 2023 

Order, and Movant’s Motion for Reconsideration. The Court finds no basis to reconsider 

its decision. Thus, the Court will deny Movant’s Motion for Reconsideration.

21

22

23

24

25

26

27

28
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1 IT IS ORDERED:
Movant’s “Motion for Extension of Time to File a Petition for 

Rehearing” (Doc. 5 in CV-23-00196) is denied.
Movant’s Motion for Reconsideration (Doc. 292 in CR-14-02097) is denied. 
The Clerk of Court is directed that no further documents shall be filed in

2 (1)
3

4 (2)

5 (3)

6 CV-23-00196.
7 Dated this 18th day of July, 2023.
8 n---------------- --....... ...

Honorable James A. Soto 
United States District Judge

9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
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] KM

2

3

4

5

6 IN THE UNITED STATES DISTRICT COURT
7 FOR THE DISTRICT OF ARIZONA
8

9 United States of America,

Plaintiff,

No. CV 23-00196-TUC-JAS

CR 14-02097-TUC-JAS (JR)10

11 ORDERv.
12 Carlos Cantizano,
13 Defendant/Movant.
14

On April 21, 2023, Movant Carlos Cantizano, who is confined in the Federal 

Correctional Institution-Safford in Safford, Arizona, filed a pro se “Motion for Indicative 

Relief Under F.R. Crim. P. Rule 37 for New Trial Under F.R. Crim. P. Rule 33” (Doc. 1 

in CV 23-00196-TUC-JAS and Doc. 283 in CR 14-02097-TUC-JAS (JR)). To facilitate 

consideration of the Motion, the Clerk of Court docketed it as a motion under 28 U.S.C. 

§ 2255 and opened this corresponding civil case. However, because Movant has clearly 

presented his claims as a motion for new trial, and not a request for collateral relief, the 

Court will not construe the motion as filed under 2255. The Court will close the civil case 

and deny the Motion.

Procedural History

On July 28, 2017, Movant was convicted by a jury of distribution of child 

pornography and possession of child pornography. On October 21, 2019, the Court 

sentenced Movant to concurrent 120-month terms of imprisonment, followed by lifetime 

supervised release.

15

16

17

18

19

20

21

22

23

I.24

25

26

27

28
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1 On October 22, 2019, Movant filed a Notice of Appeal in the Ninth Circuit Court 

of Appeals. The appeal is currently pending.

II. Motion

Movant contends he is entitled to a new trial under Rule 33 of the Federal Rules of 

Criminal Procedure because:

2

3

4

5

6 (1) “The Government violated the Due Process Clause of the Fifth Amendment 
by presenting fabricated evidence [of] its subsequent false statement and 
failed to correct it once presented”; and

‘The Government'violated the Due Process Clause of the Fifth Amendment 
by sponsoring false testimony that their computer examiner asked an 
absentee witness to identify the Defendant’s computer.”

7

8
(2)-

9

10

Movant seeks a “certified ruling that this Court would grant a new trial if the 

Appeal [s] Court remands for that purpose, or that the motion raises a substantial issue that 

can only be resolved by the District Court, thru an evidentiary hearing on remand.”

III. Discussion

Rule 33 of the Federal Rules of Criminal Procedure states, in relevant part:

(a) Upon the defendant’s motion, the court may vacate any 
judgment and grant a new trial if the interest of justice so 
requires.

11
12
13
14
15
16
17
18
19 (b)(1) Any motion for a new trial grounded on newly 

discovered evidence must be filed within 3 years after the 
verdict or finding of guilty. If an appeal is pending, the court 
may not grant a motion for a new trial until the appellate court 
remands the case.

20

21

22

Rule 37(a) of the Federal Rules of Criminal Procedure provides:

If a timely motion is made for relief that the court lacks 
authority to grant because of an appeal that has been docketed 
and is pending, the court may:

defer considering the motion;

deny the motion; or

23

24

25

26 (1).
27 (2)
28

-2-
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(3) state either that it would grant the motion if the 
court of appeals remands for that purpose or that the motion 
raises a substantial issue.

1

2

3 (Emphasis added.)

The jury verdict in Movant’s criminal case was issued on July 28, 2017. Movant 

filed the pending Motion on April 21, 2023, well past Rule 33’s three-year deadline. 

Movant states that he did not discover the new evidence until September 2020, due to his 

counsel’s failure to timely question a witness. Movant does not allege facts showing the 

evidence', was not reasonably discoverable at an earlier date or explain why he waited more 

two and half years to file is Motion after discovering the new evidence. Moreover, Rule 

37 only permits the Court to issue an indicative order if the Movant makes a timely motion 

for relief that the court lacks authority to grant because of a pending appeal. Accordingly, 

the Court will deny Movant’s Motion for Indicative Relief.

Movant should note that if he is denied relief on appeal, the only other basis for 

relief from a final criminal judgment is a collateral attack pursuant to 28 U.S.C. § 2255.

IT IS ORDERED:

4

5

6

7

8

9

10

11

12

13

14

15

16 Because the Court does not construe the Motion as filed under 28 U.S.C.(1)
17 2255, the Clerk of Court must close the civil case, CV 23-00196-TUC-JAS.
18 (2) The “Motion for Indicative Relief Under F.R. Crim. P. Rule 37 for New Trial
19 Under F.R. Crim. P. Rule 33” (Doc. 238 in CR 14-02097-TUC-JAS (JR)) is denied.

\
Dated this 11th day of May, 2023.20

21

I22

23
Honorable James A. Soto 

United States District Judge24

25

26

27
The evidence in question includes a witness declaration and data regarding dates 

and sizes of file transfers on the computer that was used as evidence in Movant’s criminal 
trial.

i

28

-3-


