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No. 18-5288
FILED
UNITED STATES COURT OF APPEALS Jul 27, 2018
FOR THE SIXTH CIRCUIT DEBORAH S. HUNT, Clerk
MARQUIS DERON HEARD, )
)
Petitioner-Appellant, )
| )
v. ) ORDER
_ )
UNITED STATES OF AMERICA, )
)
Respondent-Appellee. )
)
) _

Marquis Deron Heard, a pro se federal prisoner, appeals the judgment of the district court

denying his 28 1LS.C.§ 2255 motion to vacate, set aside, or correct sentence. This court

construes Heargi’s notice of appeal as an application for a certificate of appealability (“COA”).
- See Fed. R. App. P. 22(b)(2).

Follo{Ning a trial at which Heard. represented himself, a jury convicted him of conspiracy
to distribute five kilograms or rﬁore of cocaine, distribution of cocaine, possession with intent to
distribute cocaine base, possession 'of a firearm after being convicted of a felony, and twenty-
eight counts of money laundering. The district court sentenced him to a total of 360 months of
imprisonment. Heard appealed, arguing that, despite his stipulation to his own competency, the
district court s}ﬁould have proceeded with a hearing to determine his competency to §t‘énd trial.
He also argued that he was not competent to represent hJ:ﬁlself and that his decisiori to represent
himself was not voluntary. This court found no error and affirmed. United States v. Hear&, 162
F£.3d 538 r(6th' ClI 2014). The Supreme Court denied a writ of certiorari.
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Heard then timely filed his § 2255 motion to vacate, raising five claims, construed bylthe
district court as alleging that: (1) the trial court erred by concluding that Heard was competent to
represent himself at trial; (2) Andrew Stephens, Heard’s trial counsel at the time, was ineffective
at Heard’s competency hearing; (3) Heard was denied his right to counsel at his competency
hearing; (4)(a) appellate counsel was ineffective for failing to challenge the sufficiency of the
evidence; (4)(b) trial and appellate counsel were ineffective for failing to challenge his
indictment as lacking prdbable cause and based on prosecutorial misconduct; and (5) trial and
appellate counsel were ineffective for failing to challenge the admissibility of evidence seized

pursuant to invalid search warrants. The magistrate judge ordered that an evidentiary hearing be

held as to-claim-three-and-appointed-counsel-for the limited purpose-of representing Heard af the

(3 of 7)

hearing. Following the h.earing, appointed counsel was relieved of his duties.

Following the hearing, the magistrate judge concluded that Heard’s first claim was not
sufficiently distinct from what he argued on ‘direct appeal and, thus, he was precluded from
relitigating the claim. Analyzing Heard’s second and md claims fogether, the magistréte judge
noted that, although the record showed “that Heard was granted permission to represent himself
before his competency was addressed” by the trial court, any error was harmless because
Stephens, acting as standby counsel, conducted an adequate investigation and determined
independently that the defendant was competent. Accordingly, the magistrate judge determined
that Heard was not denied counsel at the hearing and that counsel was effective. The magistrate
judge further determined that the claims underlying Heard’s allegations of “the ineffective
assistance of trial and appellate counsel were meritless; as a résult, trial and appellate counsel
were not ineffective for failing to raise the claims. The magistrate judge therefore recommended

denying Heard’s § 2255 motion.

Heard filed objections to the magi_strate. judge’s decision regarding his relitigation of -

claim one, the findings as to claims two and three inilolving his competency hearing specifically

as to counsel’s ineffective assistance, counsel’s failure to challenge his indictment, and the

“authenticity of the search warrants. He did not challenge tfie magistrate judge’s recommendation "~
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regarding appellate counsel’s failure to challenge the sufficiency of the evidence or his claim that
he was denied counsel at his competency hearing. Over Heard’s objections, the district court
adopted the magistrate judge’s report, denied Heard’s § 2255 motion, and denied a COA.

To obtain a COA, a petitioner must make “a substantial showing of the denial of a

constitutional right.” 28 U.S.C. § 2253(c)(2). He may do so by demonstrating that “reasonable

jurists would find the district court’s assessment of the constitutional claims debatable or
wrong.” Miller-El v. Cockrell, 337 U.S. 322 338 (2003) (quoting Slack v. McDaniel, 529 UsS,
473 484 (2000)). “[A] COA does not require a showing that the appeal will succeed,” id. at 337;

it is sufficient for a petitioner to demonstrate that “the issues presented are adequate to deserve

(]

ncouragement to proceed further.” Id. at 327 ( citing Slack, 529 1J.S, at 484).

In his first claim, Heard argued that the district court erred by concluding that he was
competent to represent himself at trial. Heard raised this claim on direct appeal and this court
rejected it. Reasonable jurists would not debate the district court’s denial of this claim.
A movant may not use a § 2255 motion “to relitigate an issue that was raised and considered on
direct appeal absent highly exceptional circumstances, such as an iﬁtervening change in the law.”

Jones v. United States, 178 F.3d 790, 796 (6th Cir. 1999). In his § 2255 motion, Heard alleged

that the trial court misapplied Indiana v. Edwards, 554 1U.S, 164 (2008), and he also asserted that
Dusky v. United States, 362 1S, 402 (1960), and 'U;rzited States v. Ross, 703 F.3d 856 (6th Cir.
2012)—as well as cases from outside this circui‘g—supported his claims. None of the cases,
however, constitutes a change in the Iaw_ since the time of Heard’s trial. Accordingly, Heard’s
first claim does not deserve encouragement to procéed further.

In his second and third claims, which the district court analyzed together, Heard argued
thét Stephens was ineffective at Heard’s competency hearing and that he was denied his right to
counsel at his competency hearing. In his 6bjections to the magistrate judge’s report, however,
he challénged only counsel’s effecti\}e assistance at the competency proceeding, pointing .,out that

Stephens testified at the evidentiary hearing that he had no strategy for contesting the

~ —competency evaluation: Because Heard failed-to object to- the-magistrate judge’s finding thathe — ——- .-
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was not denied counsel at his competency hearing, Heard has forfeited appellate review of that

claim, Thomas v. Arn, 474 U.S. 140, 155 (1985), and only counsel’s alleged ineffective

assistance—Heard’s second claim—will be considered for certification to appeal.

Generally, an attorney is constitutionally ineffective if his representation was objectively
unreasonable and prejudiced the defendant. Strickland v. Washington, 466 U.S, 668, 688 (1984).
Deficient performance is “measured against an ‘objective standard of reasonableness . . . uﬁder

prevailing professional norms.”™ Rompilla v. Beard, 545 1U.S. 374, 380 (2005) (quoting

Strickland, 466 U.S. at 688). To demonstrate prejudice, “[t]he defendant must show that there is

a reasonable probability that, but for counsel’s unprofessional errors, the result of the proceeding

would have.been different.”” Strickland, 466 U.S. at €94

Regarding the events at Heard’s competency hearing, the trial court asked Stephens
whether, in light of the competency report, he wanted to stipulate to Heard’s competency.
Stephens responded that “he lacked authority to answer because Heard refused to speak to him.”

Heard, 762 F.3d at 541. At the evidentiary hearing, Stephens testified regarding this statement,

explaining that he did not speak on the topic because Heard had not given him permission to
agree with the report or to stipulate to competency. Stephens did not indicate that he was
unaware that he could contest the report; rather, he believed that the evaluation was correct and
that—without any input from Heérd about evidence or witnesses to present—there was no good |
faith basis to contest the report’s findings. |

Reasonable jurists would not debate the district court’s conclusion that Stephens’s
performance during the competency hearing was not deficient. As the district court expl‘ained,
Stephens alerted the court to a potential competency issue based on one instance of bizarre
behavior by Heard, he spoke with the examiner on more than one occasion about his impressions
of and interactions with Heard, he»reviewed the report prior to the competency hearing, and he
made a strategic determination that he w_ouid not contest the report. Even if Stephens could have

acted differently, Heard has not made a substantial showing of prejudice. He has not presented

&Ry evidence that would cofitradict the report’ s findings-or that would-demonstrate-that theTesult— -« oo
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of the competency proceeding would have been different but for Stephens’s performance. This
claim does not deserve encouragement to proceed further.

In his fourth claim, Heard argued that appellate counsel was ineffective for failing to
contest the Sufﬁciency of the evidence and that trial and appellate counsel were ineffective for
failing to challenge his indictment as lacking probable cause. Heard did not object to the
magistrate judge’s recommendation regarding the sufficiency-of-the-evidence claim, however.
Like his denial-of-counsel claim, review of this sub-part of his fourth claim is therefore forfeited.
Thomas, 474 U.S. at 155,

In his § 2255 motion, Heard contended that the grand jury issued his indictment “based

on_speculation_and_conjecture, not evidence that established probable cause to believe that

(6 of 7)

movant had committed the crime of conspiraéy in Count 1.” Heard alleged that Special Agent
Danielle Barto, who testified before the grand jury prior to Heard’s initial indictment as well as
his two superseding indictments, informed {he grand jury that Heard had already been indicted
on the conspiracy count. He also claimed that she misled the grand jury and failed to inform the
grand jury of other evidence that would have negated Heard’s guilt. Heard did not specify in
which proceeding Barto madé this staten:;ent, and acknowledged that he “d[id] not know for
certain if the government presented erroneous information to the grand jury.”

Reasonable jurists would not debate the district court’s conclusion that Heard did not
make a substantial showing that either trial or appellate counsel was ineffective for failing to
“challenge his indictment. Heard’s own argument on this point is speculative. Further, the jury’s

guilty verdict remedied any alleged defect in the grand jury’s finding of probable cause. See

United States v. Mechanik, 475 U.S. 66, 73 (1986). Because there was no basis upon which to

- contest the indictment, Heard’s claim that appellate counsel was deficient in this regard does not
deserve encouragement to proceed further.

In his fmal claim, Heard asserted that trial and appellate counsel were ineffective for

failing to challenge the admissibility of evidence seized pursuant to invalid search warrants.

'H“Eﬁi’arguedihaﬁhewafﬁ*dawt—supportmg-the-semch»wmmt~f9r~MS_r651dence .was.based on.the
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testimony of Special Agent Barto, but that her information was “stale and unreliable” and that
she relied on hearsay. In his objections to the magistrate judge’s report, he argued that the copy
of Barto’s affidavit, upon which the magistrate judge relied, was inauthentic.

To demonstrate actual prejudice where “counsel’s failure to litigate a Fourth Amendment
claim competently is the principal allegation of ineffectiveness,” Heard must prove that his
“Foqrth Amendment claim is meritorious and that there is a reasonable probability that the
verdict would have been different absent the excludable evidence.” Kimmelman v. Morrison,

477 U.S, 365, 375 (1986). Reasonable jurists could not debate the district court’s conclusion that

" Heard failed to set forth a “coherent theory” as to why Barto’s affidavit failed to establish

_______ _____probable cause to search his residence. The nearly thirty-page affidavit sets forth Barto’s

credentials, her prior investigative experience, her knowledge of money laundering activities

among narcotics traffickers, the facts uncovered during her twelve-month investigation into
Heard, the proceduresA that she believed Heard was using to launder pfoceeds from narcotics
sales, and the places where she believed the evidence would be found. Because Heard has not
deinonstrated that a Fourth Amendment challenge to Barto’s affidavit would have been
meritorious, his claim that counsel was ineffective for failing to challenge the warrant does not
deserve encouragement to proceed further.

For the foregoing reasons, Heard’s application for a COA is DENIED.

ENTERED BY ORDER OF THE COURT

ner~a

Deborah S. Hunt, Clerk
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No. 18-6261
UNITED STATES COURT OF APPEALS
FOR THE SIXTH CIRCUIT
FILED
. Apr 26, 2019

MARQUIS DERON HEARD, ; DEBORAH S. HUNT, Clerk
Petitioner-Appellant, )
)

v. ) ORDER

)
UNITED STATES OF AMERICA, )
)
Respondent-Appellee. )
| )
_ )

Marquis Deron Heard, a federal prisoner proceeding pro se, appeals the district court’s

order denying his Federal Rule of Civil Procedure 59(e) mqtion to alter or amend the judgment

denying his 28 U.S.C. § 2255 motion to vacate, set aside, or correct his sentence. Heard has filed
an application for a certificate of appealability (COA) and a motion to amend the COA. The
government has filed a response opposing Heard’s application. Also pending are Heard’s “motion
to dismiss indictment for félse evidence presented to the grand jury” and motion to proceed in
forma pauperis.

Following ‘a 2013 trial at which Heard represented himself, a jury convicted him of

- conspiracy to distribute five kilograms or more of cocaine, distribution of cocaine, possession with

intent to distribute cocaine base, possession of a firearm after being convicted of a felony, and

twenty-eight counts of money laundering. The district court sentenced him to a total of 360 months

of imprisonment. Heard appealed, arguing that, despite his stipulation to his own competency at '

a hearing, the district court should have continued the hearing and determined his competency to

stand trial. He also argued that he was not competent to represent himself and that his decision to

Heard, 762 F.3d 538 (6th Cir. 2014), cert. denied, 136.8. Ct. 376 (2015).

represent hlmself was not Voluntary T}ns court found no error and afﬁrmed United States v.
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Heard then timely filed his § 2255 motion to vacate, raising five claims, construed by the
district court as alleging that: (1) the trial court erred by concluding that Heard was competent to
represent himself at trial; (2) Andrew Stephens, Heard’s trial counsel at the time, was ineffective
at Heard’s competency hearing; (3) Heard was denied his right to counsel at his competency
hearing; (4)(a) appellate counsel was ineffective for failing to challenge the sufficiency of the
evidence; (4)(b) trial and appellate counsel were ineffective for failing to challenge his indictment
as lacking probable cause and based on prosecutorial misconduct; and (5) trial and appellate
counsel were ineffective for failing to challenge the admissibility of evidence seized pursuant to
invalid search warrants. The magistrate judge ordered that an evidentiary hearing be held as to

" claim three and appointed counsel for the limited purpose of representing Heard at the hearing.

Following the hearing, the magistrate judge concluded that Heard’s first claim was not
sufficiently distinct from what he argued on direct appeal and that he was thus precluded from
relitigating the claim in a § 2255 proceeding. Analyzing Heard’s second and third claims together,
the magistrate judge concluded that, although Heard was permitted to represent himself before his
competency was addressed by the trial court, any error was harmless because Stephens, acting as
standby counsel, conducted an adequate invesﬁgation and determined independently that the
defendant was competent. Accordingly, the magistrate judge determined that Heard was not
denied counsel at the hearing and that counsel was effective. The magistrate judge further
determined that the claims underiying Heard’s allegations of the ineffective assistance of trial and
appellate counsel were meritless; as a result, trial and appellate counsel were not ineffective for
failing to raise the claims. The magistrate judge therefore recommended denying Heard’s § 2255
moﬁon. :

Heard filed objections to the magistrate judge’s conclusion regarding his relitigation of
claimi one, the findings as to claim two regarding counsel’s ineffective assistance at the
competency hearing, counsel’s failure to challenge his indictment, and the; authenticity of the
search warrants. He did not specify any objections to the magistrate judge’srrecommendation

*re‘gardin‘gﬂppeli'ate'counse-l_-’fs-faiiure~to~cha~1—lenge~thevsufﬁeienery1orf‘ther evidence.or-his.claim.that—. . .
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he was denied counsel at his competency hearing. Over Heard’s objections, the district court
adopted the magistrate judge’s report, denied Heard’s § 2255 mdtion, and denied a COA.

Heard appealed the district court’s ruling. On the same day that he filed his notice of
appeal, Heard filed a Rule 59(e) motion to alter or amend the district court’s judgment. While his
motion was pending, this court issued a decision denying Heard a COA in his appeal from the
underlying judgment. Heard v. United ~Staz‘es, No. 18-5288 (6th Cir. July 27, 2018) (order). This
court also denied Heard’s petition for a panel rehearing. In a November 5, 2018, order, the district
court denied Heard’s Rule 59(e) motion, finding that Heard “providea the [c]ourt with no grounds
to alter th[e] judgment,” and denied-a COA. Heard filed a notice of appeal from that order.

- . _Inhis.COA application, Heard states, “This application comes from the district court[’]s

(4 of 6)

judgment and order denying the petitioner[’]s 2255 motion.” He reiterates his assertion that he
was prejudiced by prosecutorial misconduct during the grand jury proceedings and that appellate
counsel was ineffective for failing to pursue this issue on appeal, and he reasserts his claims that
he was denied the effective assistance of counsel at the competency hearing and that trial counsel
was iheffective for failing to challenge the validity of the search warrants. Heard has also filed a
motion to dismiss the indictment based on false evidence presented to the grand jury.

To obtain a COA, a petitioner must make “a substantial showing of the denial of a

constitutional right” 28 US.C, § 2253(c)(2). To satisfy this standard, a petitioner must

demonstrate “that jurists of reason could disagree with the district court’s resolution of his
constitutional claims or that jurists could conclude the issues presented are adequate to deserve
encouragement to proceed further.” Miller-El v. Cockrell, 537 11,8, 322, 327 (2003).

The function of Rule 59(e) is limited: “Rule 59(¢) motions cannot be used to present new

arguments that could have been raised prior to judgment.” Howardv. United States, 533 E.3d 472,

475 (6th Cir. 2008). Further, “Rule 59(¢) . . . does not permit parties to effectively ‘re-arguea

case.”” Id. (quoting Sault Ste. Marie Tribe of Chippewa Indians v. Engler, 146 F.3d 367, 374 (6th
Cir. 1998)). Instead, “[a] court may grant a Rule 59(¢) motion to alter or amend if there is: (1) a

clear error of 1aw;(2) nerTd’i’deér’éd*evidence;'(%)*anfinterverfiing"changefi—n~conﬁollmg’law;ﬂor
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(4) a need to prevent manifest injustice:” Intera Corp. v. Henderson, 428 F.3d 605, 620 (6th Cir.
2005). | |
Heard’s Rule 59(e) motion did not purport to rely on either an intervening chahge in the
law or newly discovered evidence. Nor did it argue that the district court made a clear error of
law. Instead, Heard made conclusory assertions that denial of relie “would be a great miscarriage
of justice” and constitute “plain error.” And his argument section of the motion amounted to
nothing more than a reiteration of arguments that he had raised in previous filings, including his
objections to the magistrate judge’s recommendation that his claim that counsel was ineffective
for failing to challenge his indictment be denied. Because Heard’s Rule 59(e) motion amounted

to nothing more than a re-argument of issues already considered, reasonable jurists could not

disagree with the district court’s denial of the motion.
Heard’s appeal from the denial of his Rule 59(e) motion also brings up for review the
underlying judgment. See Am. Emp 'rs. Ins. v. Metro Reg 'l Transit Auth., 12 £.3d 591, 594-95 (6th

Cir. 1993). And Heard makes clear in his COA application that it is, in fact, the underlying
judgment denying his § 2255 motion that he seeks to challenge in this appeal. He also raises the
same issues that he raised in that appeal. By the time the district court considered Heard’s Rule
59(e) motion, however, this court had already considered Heard’s appeal from that ruling and
denied a COA on those issues. The law-of-the-case doctrine therefore precludes Heard’s appeal.

See Moody v. Mich. Gaming Control Bd., 811 E 3d 420 425 (6th Cir. 2017), cert. denied, 138 S,

th__Zﬁil (2018); Saro v. Brown, 20 F. App’x 442, 443 (6th Cir. 2001). Although this court has

recognized three_exceptional circumstances that would warrant consideration of a previously
decided issue—*(1) where substantially different evidence is raised on subséquent trial; (2) where
a subsequent contrary view of the law is decided by the controlling authority; or (3) where a
decision is clearly erroneous and would work a manifest injustice”—none is present here. Moody,

8‘ 71 F.3d at 426 (qﬁoting United States v. Rayborn, 495 £.3d 328, 337 (6th Cir. 2007)). Heard has

not presented any new evidence or controlling law and has not shown that this court’s prior ruling

2~ ——on-his-COA.application was.clearly_erroneous.
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Accordingly, Heard’s COA application and the motion to amend the COA are DENIED.
" The motion to dismiss the indictment is also DENIED; and the motion to proceed in forma

pauperis is DENIED as moot.

ENTERED BY ORDER OF THE COURT

Y AN

Deborah S. Hunt, Clerk
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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF KENTUCKY
CENTRAL DIVISION
LEXINGTON

CRIMINAL ACTION NO. 11-73-KKC

UNITED STATES OF AMERICA, PLAINTIFF,
V. - ORDER
MARQUTS DERON HEARD, | DEFENDANT.

* Kk k k ok k% k%%

This matter is before the Court on multiple motions by defendant Marquis Deron

Heard was convicted of various counts relating to the distribution of cocaine, money
laundering, and Bemg a felon in possession of a firearm. He represented himself at trial and
was convicted and ultimateiy sentenced to a prison term of 360 months (DE 218,

Judgment). He appealed the Court’s judgment, and the United States Court of Appeals for
the Sixth Circuit affirmed the conviction and sentence. (DE 256, Sixth Circuit Opinion.) He
further appealed to the United States Supreme Court, which denied his petition for a writ

of certiorari. (DE 2’71, Letter.)

Heard then filed a motion to vacate or correct his sentence under 28 US.C. § 2255 -

Heard (DE 339, 340, 346, 348, 349, 353, 356, 361).

(DE 273, Motion.) After conducting a hearing on the motion (DE 335, Transcript), the

magistrate judge recommended that the Court deny the motion (DE 335, Recommended
Disposition.) Heard objected to that recorﬁmendation. (DE 338, Objections.) The Court
overruled those objections, denied Heard’s §2255 motion, and deﬁied a certificate of
appealability. (DE 344, Opinion.) Heard applied to the Sixth Circuit for a certificate of

=ppealability, which would permit him to appeal the Court’s decision denying his §2255

... motion The Sixth Circuit denied that request. (DE 358, Order)
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The Cc;urt hereby ORDERS as follows with regard to the motions currently pendin-g
before the Court:
D Heard’s motions to stay this action (DE 339, 346, 361) are DENIED, there being
no deadlines in this action to stay and Heard having filed notices or motions (DE
340, 349, 363, 364) to rescind the motions to stay;
2) Heard’s motions to rescind (DE 340, 349) the motions to stay (DE 339, 346) are
GRANTED;
3) Heard’s motion to alter the Court’s judgment (DE 348) denying his §2255 motion

is DENIED, Heard having provided the Court with no grounds to alter that

| judgment;

4) Hea;d’s motion for a certificate of appea&abﬂity (DE 356) to appeal the Court’s
judgment denying his §2255 motion is DENIED, the Court and the Sixth Circuit
Court of Appeals having aﬁeady denied a certificate of appealability (DE 344,
345, 358); and

5) Heard’s motion for pauper status (DE 353) is DENIED, Heard having no

proceedings before this Court.

Dated November 5, 2018.

KAREN K. CALDWELL, CHIEF JUDGE
UNITED, STATES DISTRICT COURT
EASTERN DISTRICT OF KENTUCKY
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 UNITED STATES COURT OF APPEAL

FILED

Jun 03, 2019
DEBORAH S. HUNT, Clerk

FOR THE SIXTH CIRCUIT
MARQUIS DERON HEARD, ) v
| Petitioner-Appellant, ;
V. g ORDER
UNITED STATES OF AMERICA, ; |
Respondent-Appellee. g

Before: MOORE, GRIFFIN, and MURPHY, Circuit Judgeé.

Marquis Deron Heard, a federal prisoner proceeding pro se, petitions the court to

rehear en banc its order denying him a certificate of appealability.

The petition has been

referred to this panel, on which the original deciding judge does not sit, for an initial

determination on the merits of the petition for rehearing. Upon careful consideration, the

panel concludes that the original deciding judge did not misapprehend or overlook any

point of law or fact in issuing the order and, accordingly, declines to rehear the matter.

Fed. R. App. P. 40(a).

The Clerk shall now refer the matter to all of the active members of the court for

further proceedings on the suggeétion for en banc rehearing.

ENTERED BY ORDER OF THE COURT

iy

Deborah S. Hunt, Clerk =~
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UNITED STATES COURT Oi= APPEALS
FOR THE SIXTH CIRCUIT F||_ED
: Jun 18, 2019

MARQUIS DERON HEARD, _DEBORAH S. HUNT, Clerk

Petitioner-Appellant,
V. RDER

UNITED STATES OF AMERICA,

Respondent-Appellee.

e’ e e S N’ N S S S N S

‘Before: MOORE, GRIFFIN, and MURPHY, Circuit Judges.

Marquis Deron Heard petitions for rehearing en banc of this court’s order entered on April
26, 201 9, denying his application for a certificate of appealability. The petition was initially referred
to this panel, on which the original deciding judge does not sit. After review of the petition, this
panel issued an order announcing its conclusion that the original application was properly denied.
The petition was then circulated to all active members of the court, none of whom requested a
vote on the suggestion for an en banc rehearing. Pursuant to established court procedures, the

panel now denies the petition for rehearing en banc.
ENTERED BY ORDER OF THE COURT

A A

Deborah S. Hunt, Clerk
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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF KENTUCKY
CENTRAL DIVISION
LEXINGTON

UNITED STATES OF AMERICA,

Plaintiff/Respondent, " No. 5:11-CR-73-KKC-HAI-1

)
)
)
V. ) RECOMMENDED DISPOSITION
) & ORDER
MARQUIS DERON HEARD, - )
)
)
)

Defendant/Movant.

Ckkk Tx¥k kK% REE T T

Marquis Déron Heard represented himiself at his criminal trial and was convicted of (1)
conspiracy to distribute five kilograms or more of cocaine; (2) - cocaine distribution; (3)
possession with intent to distribute 28 g%ams or more of cocaine base; (4) being a felon in
possession of a firearm; (5) conspiracy to commiit money laundéring; and (6) 28 couﬁts of money
launderiﬁg. D.E. 218. He was sentenced to a total term of 360 months. Id. at 3.

One June 2, 2016, Heard filed a timely motion to vacate, set aside, or correct his sentence
under 28 U.S.C. § 2255.! D.E. 273. The moﬁon was accompanied by a 77-page memorandum.
D.E.273-1. On July 7, 2016, the government fes-ponded o fhe motion. D.E. 280. Heard replied ¢
to the government’s response. D.E. 287. But he also moved under Rule vfor the Court to order
the government to resbond td all his claims. D.E.286. The tmd;rsign'ed égreed with Heard that
the govémment had not addressed all the claims in his § 2255 petition, and ordered the

government to supplement its response. D.E. 289. The government filed a supplemental

o .__'Themotion was.docketed on June 9, 2016, .
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response (D.E. 296), and Heard replied (D.E. 300). The undersigned denied an additional Rule 5

motion by Heard. D.E. 299.
Heard’s memorandum includes five grounds of alleged constitutional violations, but
some grounds include more than one claim. Heard alleges that:

ReY) The District Judges committed legal errors in ruling that Heard could represent

himself at trial.

2) Heard’s counsel rendered ineffective assistance at his competency hearing.

'(3) Heard was denied his statutory and constitutional rights to counsel at his

N . ,-We'ompeten.cy_hear_in g.

. (4A) Heard’s appellafe' counsel was ineffective for failing to challenge the sufficiency

of the 'evidence at trial.

(4B) Heard’s trial and appellate counsel were ineffective for failing to challenge his

indictment as lacking in probable cause and based -on misconduct before the grand

jury.
(5)  Heard’s trial and appellate counsel were ipeffective for failiag to challenge the
admissibility of evidence seized pursuant to search warrants. |
D.E.273-1 .l Heara requested an evidentiary hearing. Id. at 35, 62.
After the § 2255 motion was fully briefed, the undersigned determined that an evidentiary
hearing was warranted on Ground Three, which alleges that Heard was denied his statutory and
constitutidnal rights to eounsel at his competency hearing. D.E. 301 Heard ﬁled an objection to

this order, apparently misconstruing it as a recommended dlsposmon D.E. 302. Chief Judge

Caldwell overruled the objection. D.E. 303. The undersigned then appomted Brandon Storm to

represent Heard for the limited purpose of representing Heard at the evidentiary hearing. D.E.
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305, 306. Almost immediately, Heard filed a letter asking to “fire” Mr. Storm. DE. 308. Mr.

Storm accord'mgly filed a motion for a hearing on Heard’s apparent dlssatrsfactlon with counsel

" D.E. 309.

Durmg a telephone conference on April 5, 2017, the undersigned ordered Mr. Storm to _'
file a status report after a planned meeting with Heard. D.E. 310. The undersigned also gra.nted
the government permission to file a motion to reconsider the order granting an evidentiary '

hearing Id. Heard filed a letter atternpting to waive the evidentiary hearing; its contents

‘suggested he preferred a heanng before Judge Caldwell. D.E. 311. The govemnment filed a

rn‘oti'on—for‘reeo'-n-sade{-auon,_askmg.the Court to_cancel the hearing on the ground that Ground

Three was plainly meritless and no factual development was needed. DE. 312. Heard also
sought to cancel the hearing through a motion he styled one to dismiss the govemmént’s rnotion

for reoonsidcration (DE. 317) and a letter to the Court (D.E. 318). Mr. Storm fxled his status

‘ report which informed the Court that Heard had refused to meet with h1m.' DE. 319. Heard

then filed a letter which asked that the previous letter “be regarded as an affidavit of bias,”
apparently in an atternpt to have the undcrsrgned removed from the case. D.E.320.
On May 19, 2017, the undersrgned issued an order clarifying for Mr Heard that it was

necessary to conduct the hearing, that it was necessary that he be represented by counsel, and

-that the hearing would be before the undersigned in accordance with this District’s practice of

referring § 2255 motions to Magistrate Judges. D.E. 321. Mr. Storm then filed a memorandum

_ in response to the government’s motion for reconsideration. D.E. 322, The government replied

(D.E. 324), and its motion for reconsideration was denied (D.E. 325).
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The evidentiary hearing was held on July 28, 2017, in London. D.E. 330; DE 331
' (transcript): The undersigned fc;und that no follow-up briefing was necessary, and relieved Mr.
Storm of further duties in the case. Id. Thus; Heard’s § 2255 motion is ripe for review.
1. Background
Heard was originally indicted in June 2011, and he appeared at his arraignment with
retained counsel William Butler. DE. 1, 10. Shortly thereafter, the govem:ﬁent obtained and
executed a search warrant for Heard’s residence, two storage units, his mother’s residence, and
two vehicles. See D.E. 229 at 20-21. The indictment was soon superseded (D.E. 13), ~and_ in

e _Angust 2011, Mr. Butler moved to withdraw as counsel (D.E. 26). Mr. Butler stated in his

motion that “a conflict” had arisen between himself and Heard. Id. At about the same time,

" Heard sent a letter to Magistrate Judge Wier complaining that Mr. Butler refused to file motions
as Heard directed. D.E. 29. District Judge Coffman granted Mr. Butler’s_ motion to withdraw.
D.E. 32. Because Heard initially refuséd to complete a financial affidavit, he was ordered to
retain new counsel. D.E. 33. Thereafter, Heard filed a series of motions pro se. D.E. 36, 39, 40,.
42, 45,. 46, 47, 48, 50..

In Nove;nber 2011, the _Gra.nd Jury issued a second superseding indictment. D.E.S7. At -
the arraignment, the Céurt appointed Andrew Stephens to represent Heard under the Criminal
Justice Act and denied withénut prejudice Heard’s pending pro se rnotions.l D.E. 62, 66, 67.
Even though he was represented by counsel, Heard filed gnogller pro se motion. D.E. 68. He

~ also sent the Court a copy of a letter to M. Stephens demanding that Mr. Stephens file a motion
identical “word for word” to his pro se motion. D.E. 72. Heard further sent the Court a notice

that he had instructed Mr. Stephens to file a request for a bill of particulars within three da:ys." ‘

o — — . op——

— o ——— ————
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DE. 73. Shortly théreafter, Heard wrote the Court to complain that Mr. Stephens had .not done
as instructed and should withdraw. D.E. 74.

On November 23, 2011, Mr. Stephens moved to withdraw. D.E. 78. According to the
motion, - Mr. Stephens’s. refusal to “file superfluous and unnecéséar;y motions” generated
“hostility” from Hea':d that included being “verbally abusive” oﬁ the telephone and threatening

to assault Mr. Stephens if he .appeared at the jail. Id. The Court scheduled a hearing on Mr.

_ Stephens’s motion to withdraw. D.E. 89. Heard continued to file motions, which were denied.

D.E. 93. Mr. Stephens’s motion t0 withdraw was also denied on December 12, 2011. Id.

On December 27——2611—Mr—Stephens_.ﬁ]ed_a_mot1on to _assess Heard’s mental

competency. D.E. 97. Mr. Stephens noted that Heard’s attitude had “changed remarkably” from

his formerly cooperative disposition. 74 at 3. He described a recent situation in which Heard
had acted bizarrely and had.rcfuséd to comnmunicate productively. Id. at 3-4. The government
did not object to the request for a mental evaluation (D.E. 101,1 03), and the Court ordered that it
be initiated (D.E. 104). Heard was evaluated at the Federal Medlcal Center in Lexington,

Keﬁtucky. On March 21, 2012, Dr. Judith Campbell completed Heard’s evaluation-report, whlch
was filed in the record on April 11, 2012. D.E. 124. The report diagnosed Heard as having an
unspecified personality disorder with antisocial, paranoid, and nalfcissistic features. Id.at9. But
the evaluator found that Heard was competent to stand trial. Id. at 11.

Judge Coffman held a pretrial hearing concemning the competency evaluation on May 1,

2012. D.E. 127; DE. 240 (transcript). At the hearing, Heard stipulated to the report’s

conclusions and “repeatedly expressed his desire to proceed pro ;e.” DE. 129. Judge Coffman

allov;led Heard to proceed pro se with Mr. Stephens as his legal advisor. "Jd. In December 2012, '.

the case was transferred from Judge Coffman to Judge Caldwell. D.E. 175. At the pretrial
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conference on january 7, 2013, Chief Judge Caldwell found “sufficient evidence in the record to

support” Judge Coffman’s finding that Heard was competent to stand trial and that his waiver of

the right to counsel was knowing and voluntary. D.E. 184. Heard then represented himself at

tria] and was convicted. Judgment was entered May 6,

2013. D.E. 218.

Heard appealed, and the Court of Appeals appointed appellate counsel. D.E..223. Heard

argued that (1) the Dist;ict Court improperly failed to conduct a competency hearing; (2) his

waiver of his right to counsel was not knowing and v

oluntary; and (3) he was not competent to

represent himself. United States v. Heard, 762 F.3d 538, 539 (6th Cir. 2014); D.E. '287 at 2-3.2

cormer —_The-appellate_court found that, although Heard was diagnosed with a personality disorder, this

_disorder did not render him incompetent to stand tria

|, and he “otherwise lack[ed] any basis to

show that the district court had reason to doubt his competency.” Id. at 542. The appcllate court

also found, under the de novo standard of review, that “Heard’s waiver of his right to counsel

was both knowingly and intelligently made” and “knowing and intelligent.” Id. at 542-43. The

Court found that Judge Coffman’s inquiry on self-representation substantially complied with the

Bench Book, and affirmed. Id. at 543.

II. Legal Standards

foder 28 U.S.C. § 2255, a federal prisoner may seek habeas relief because his sentence

violates the Constitution or federal law, the federal court lacked jurisdiction to impose such a

sentence, or the sentence exceeds the maximum authorized by law. 28 U.S.C. §2255. To

prevail on a § 2255 moﬁon alleging constitutional error, a defendant must establish that the error

had a “substantial and injurious effect or influence on the proceedings.” Watson v. United States,

2 Heard’s appellate brief framed the issues as: «Whether Heard was competent to stand trial” and “Whether Heard
knowingly and intelligently waived his right to-counsel and to proceed without counsel.” United States v. Heard

(appellate brief), 2013 WL 5593253, at 2.
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165 F.3d 486, 488 (6th Cir. 1999) (citing Brecht v. Abrahamson, 507 U.S. 619, 637 (1993)). A
§ 2255 movant bears the burden of proving his or her allegations by a'prep_onde_rance of the
evidence. McQueen v. United States, 58 F. App’x 73, 76 (6th Cir. 2003) (per cﬁria.m).

The Court recognizes that Heard’s motion and reply were filed pro se, Withopt the
assistance of an attorney. The Couﬁ construes pro se motions more leniently than other motions.
Erickson v. .Pardus, 551 U.S. 89, 94 (2007); Castro v. United States, 540 U.S. 375, 381-83
(2003).

To successfully assert an ineffective-assistance-of-counsel claim, a defendant must prove

. ___both deficient.performance.and prejudice. Strickland v_Washington, 466 11.S..668, 687 (1984), .

Pough v. United States, 442 F.3d 959, 964 (6th Cir. 2006). To prove deficient performance, a

defendant must show “that counsel’s representétion fell below an objective standard of

reasonableness” as measured under “prevailing professional norms” and evaluated “considering

all the circumstances.” Strickland, 466 U.S. at 688. But “a court must indulge a strong

présurhptioh that counsel’s conduct falls within the wide range of reasonable professional

assistance; that is, the defendant must overcome the presuxﬁption £hat, under the circumstances, .

the challenged actién might be considered sound trial strategy.” 1d. at 689 (intcm‘alt‘quotations

omitted).

In order to prove prejudice, a movant “must show, that there is a réasonable probability'-
that, but for counsel’s unprofessional Aerrors, the result of the proceeding Woul,d.have been.
different.” Srfickland, 466 U.S. at 694. Thus, “[a]n error by counsel, even if professiorvlal’ly‘
unreasonable, does ndt warrant setting aside the judgmeht of a criminal procee&ing if thé error
had no effect on fhe judgment.” Id. at 691. When evaluaﬁng‘prejudice, courts génerally mﬁst

consider the “totality -of the evidence.” Stricklond, 466 U.S. at 695., Courts ‘may approach the
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Strickland analysis in any ofder, and an insufficient showing on either prong ends the inquiry.
Id at 697. - |
0. Ground One

Heard’s first ground centers on the District Judges" decision to allow him to represent
himself at trial. D.E. 273-1 at 10-48. The government argues that because this claim is similar
to what he raised on appeal, he is procedurally barred from-raising it in a § 2255 motion. D.E.
280 at 3. Absen‘r an exceptional circumstance, such as an intervening change in the law,
petitioners may not use a § 2255 motion to relegate an issue that was raised on appeal. Wright v.

== ~———{nited States; 18213 3d—458 467(6th-Cir. 1999); DuPont v. United States, 76 F.3d 108,110 (6th

Clr 1996).

In 2014, the Sixth Circuit denied Heard’s claims that (1) the District 'Court Aimproperl_y
farled to conduct a competency hearing; (2) Heard’s waiver of his right to counsel was not
knowing and voluntary; and (3) Heard was not competent to represent himself. United States v- .
Heard, 762 F.3d 538 539 (6th Cir. 2014); D. E. 256. The current motion alleges similar legal
erTors, namely that the District Judges: (1) were unaware they had discretion to deny his motion
to represent himself, and (2) mistakenly applied the Dusky competency standard to the issue of
whether Heard was competent to represent himself. D.E.273-1 at 10-35.

Heard leans heavily on Indiana v. Edwards, 554 U.S. 164 (2008) in which the Supreme
Court found that a state was euthorized to deny a defendant’s request to represent himself, even
'rhough the defendant was competeht to stand trial, if the court fourrd he was insufficiently
competent to .conc.lu‘ct the harder work of representing himself. The Supreme Court held that the
state court’s decision to require representation did ‘not violate the schizophrenic defendant’s -

_ constitutional right to self-representation. 1d. at 167. Thus, under Edwards, even if a defendant
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. is competent to stand Ujal under the Dusky standard, a court may nevertheless find that he lacks
the mental capacity to do a more complicated thing—act as his own éttomey. Id. at 174, 178.
Heard argues 'tha't the Court erred by letting him represent himself despite the fact that he
was competent to stanc} trial under Dusky. D.E. 273-1 4t 10, 32. He suggests the District Judges
and Mr. Stephens were “oblivious of the applicab}e law and . . . unaware of Edwards.” Id. at 32;
accord D.E. 300 at 7.
Heard’s attempt to frame his question in a way that circumvents the pro'ce‘dural bar failé.

His Ground One is not sufficiently distinct from what he argued on appeal to survive the second-

hife—at=th.e=app.l.c_1:ul.e.._-One-Qf—thc_q.u;st.i.ons-befo.r.e-the-CQurt-o-f-Appcalsfwas-H@gxdi;—ar—gument
that he “was not competent to represent himself,” and he specifically relied upon Edwards.
United Stqtes v. Heard, 762 F.3d 538, 543 (6th Cir. 2014). This is essentially the'same quesfion
as Heard’s current Ground One. The Court of Appeals found Edwa;ds. diétinguishablc from
Heard’s case because the defendant in Edwards was péycho"cic. Id. The Court of Appeals
’ analyzed Heard’s competency report and held that Heard “lacks any basis to show that the
district court had reason to doubt his-.competency.”. Jd. at 542. TI}IC Court of Appeals also held

. that “Heard’s waiver of his right to counsel was both knowingly and intelligently made.” Id. at

543. In _1ight of these findings, the appellate. court “defer{red] to the district court’s'

determination” that Heard did not suffer from thé type of mental iliness that reﬁdcred him
incompetent to conduct his own trial. Id. (citing Edwards, 554 U.S. at 178).

Thus, citing specifically to Edwards, the Court of Appeals affirmed the decision that
Heard was co-mpetent not only to stand trial; but to‘i;epresent himself Heard, 762 F.3d at 543.
Heard now asks the Coﬁrt to revisit Eis cémpetency fo conduct his own trial. This the Court

¢annot do. As established in Wright v. United States, 182 F.3d 458, 467 (6th Cir. 1999), and
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- DuPont v. United States, 76 F.3d 108, 110 (6th Cir. 1996), a claim raised on appeal cannot be
relitigated in a § 2255 petition absent an intervening change in law, which Heard does not allege.
Ground One 1s procedurally.barred.

Heard includes another argument within Ground One, namely that he Wgs deprived of a

| fair trial because Judge Caldwell “failed to revisit the competency issue prior to trial.” D.E. 273-
1 at 36. Heard aéknowledges that Judge Céldwell and Heard’s standby counse! had a brief
discussion regarding his competency at the pretrial conference on January 7, 2013. Id. But he

argues that, in light of his own “tirades,” Judge Caldwell “should have stepped in and put an end’

R ———to—[-H-card—]is—s-cJ-f-;eppesentati.on.LId._at& .

This sub-claim also goes to the merits of Heard’s competency to represent himself. -
Again, because the Court of Appeals has held that Heard’s waiver was knowing and voluntary
and that the F areﬁa hearing was properly conducted, this sub-claim is procedurally barred. |

Iv. Gr.ounds Two and Three

Heard’s second and third grounas can be discussed together. .Heard’s second ground is
that his appointed counsel rendered ineffective assistance at his competency hearing. D.E. 273-1
at 49._ His third ground is related: he argues that he was denied his statutory and constitutional
rights to rep;esentation at his competency heariné‘ Id. at 56.

Section 4247 of Title 18- governs competency vhearings in criminal matters, and its
language is mandatory: “Ata hea;ing ordered pﬁrsuant to this chapter the person whose mental
condition is the subjéct of the hearing shall be represented by counsel[]” 18 US.CA. § 4247(d)
(empl‘iasis added). This statute creates “a» non-waivable right to ‘counsel! during competency
proceedings.” United States v. Kowalczyk, 805 F.3d 847, 861 (9th Cir. 2015); cert. denied, 136 _ |

S. Ct. 1230 (2016)). Lack of counse! during competency proceedings requires automatic reversal
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| without a showing of prejudice. United States v. Ross, 703 F.3d 856, 873-74 (6th Cir. 2012).
The Sixth Circuit has'l explained that “a defendant cannot represent himself at his own
competency hearing, the purpose of which is to determine whether a defendant understands and -
can participate in the proceedings in the first place.” Id. at 869. Thus, a trial court must appoint |
counsgl “‘—Whether d_efenda.nt has attempted to waive it or not—and counsel must serve until
the resélution of the competency issue.”” Id. (quoting-'Unz’tea’ States v. Purnett, 910‘ F.2d 51, 56
(2d Cir. 1990)).

Heard did not raisé this claim on appeal. His appellate brief makes no reference to
o __section 4247 or the. corresponding non-waivable-constitutional -right-to-counsel-at-a-competency- B ==
heariﬁg. United States v Heard (appellate brief), 2013 WL 5593253. Nevertheless, Circuit
Judge White noted the issué ina céncurring opinion. Judge White stated:
I note also that Heard should have been represented by“ counsel at the competéncy
hearing. United States v. Ross, 703 F.3d 856, 874 (6th Cir. 2012); 18 U.S.C.

§ 4247(d). However, the record shows that standby counsel provided adequate

representation and was familiar with the competency report and Heard’s ability to
understand and cooperate.

United States v. Heard, 762 F.3d 538, 544 (6fch Cir. 2014) (White, J., concurring). Unlike thg _
majority opinion, Judge White’s .opinion is not binding on this Court. See Rote v. Zel Custom
Mfg LLC, 816 F.3d 383, 394 n.6 (6th Cir. 2016). Sd Judge White’s analysis does not control,
and her concurrence does not prevent Heard from raising this issue in his § 2255 motion.

Although § 4247 establishes a right to counsel at the “hearing,” thé Sixth Circuit has
c;onstrued the right more broadly. As the Court in United States v. Martin, 608 F. App’x' 340
(6th Cir. 2015), recently summarized: “When a criminal defendant’s competency to stand trial

has been challenged, the validity of the defendant’s waiver of counsel is suspended until the

issue of his or her competency is resolved.” Id. at 343. The Court in Ross held that the trial
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court committed error when, “upon granting a competeney hearing, it failed to reappoint full-

time counsel to represent Ross until the issue of competency was resolved.” Ross, 703 F.3d at

866. The Court explained that “determination of the need for a {[competency] hearing . . . should -

have triégered appointment of counsel at least until the competency to stand trial issue was
resolved.” Id. at 869. “[A] defendant may not be permitted to waive counsel while the issue of
» cornpetency is pending.” Id. “Such a defendant may not proceed pro se until the question of her
competency to stand trial has beep resolvéd.” Id. at 870.

This observation is significant because the record indicétes that then-Chief Judge

Coffman never conducted a competency “hearing” under § 4247. That section contemplates an

evidentiary hearing during which the defendant “shall be afforded an opportunity to testify, to
present evidence, to subpoena witnesses on his behalf, afd to confront and cross-examine
witnesses who appear at the hearing.” 18 USC § 4247(d).

Before Heard waived his right to counsel and stipulated to the findings of ;che
psychological report, he was instructed to. decide whether he wanted “a hearing on competency”
or whether he would “stip.ullate” that he was competent. D.E. 240 at 10. Heard subsequently
waived his right to a competency hearing. Id. at 25. The Court of Appeals majority 1ﬂ<e§vise
noted that the court did not “éonduct a competency hearing” in this case. Heard, 762 F.3d at

541. Judge White, however, described the May 1, 2012 proceeding as a “competency hearing.”

Id. at 544 (White, T, concurring).

Because there was no evidentiary hearing as contemplated by § 4247, it is not clear .

whether the statutory right attached. But the case law establishes a broader non-waivable right to

counsel that Heard contends was violated.
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The fact that Heard did not raise Ground Three on appeal would normally mean that it

- was procedurally defaulted. A court can usually hear a defaulted claim only if the defendant

establishes (1) cause and préjudice for the default or (2) actual innocence. Bousley v. United -

States, 523 U.S. 614, 622'(1998). However, lack of counsel during competency proceedings is
most likely a structural error—the type of error that .requires ‘automatic reversal without any
inqﬁiry into prejudice.’ |

The Sixth Circuit appears to. hold thaf a. structural error survives a procedural -default

created by failure to raise an issue on appeal. In Johnson v. Sherry, 586 F.3d 439 (6th Cir.

2009), the Court remanded‘th‘e‘cfa‘se“for*a*hearing-@n—a—preeedu{:a-llywdefaulted_cla_im_of_th,e‘(ienial

of the right to a public trial. Id. at 447-48. Although the Supreme Court recently held in Weaver

v, Massachusetts, 137 S. Ct. 1899 (2017), that denial of the right to a public trial does not

warrant automatic reversal, this holding would not affect the Johnson Court’s stance on

procedural default. Similarly, the Court in Quintero v. Bell, 256 F.3d 409, 413-15 (6th Cir.

2001), affirmed 2 conditional writ of habeas corpus on a claim of a biased jury. Id. at 413-16

(“[S]ince the structural nature of the tainted jury error warrants a presumption of prejudice that is
exempt from harmless error analysis, sufficient cause and prejudice existed for the district court
to reach the merits of Quintero’s procedurally defaulted Sixth Amendment claim.”), judgment

vacated, 535 U.S. 1109 (2002), judgment reinstated, 368 F.3d 892, 893 (6th Cir. 2004); see also

3 The rule is “established” that “complete deprivation of counsel during a critical stage warrants automatic reversal
without consideration of prejudice.” United States v. Ross, 703 F.3d 856, 873 (6th Cir. 2012). Thus, the Court in
Ross, finding that lack of counse! during competency proceedings could constitute “complete deprivation . . . during
a critical stage,” remanded for a determination of whether the deprivation was “complete” or whether standby

counsel had provided “meaningful adversarial testing” in regard to the competency issue. Jd. Although the Court in

Ross did not explicitly describe the error as “structural,” it cited a law review article on structural error and “joined”
the Circuit courts discussed in the article. Jd. at 874. The Ross Court also cited two Sixth Circuit cases that
discussed “structural” errors. Id. (citing Van v. Jones, 475-F.3d 292, 311-12 (6th Cir. 2007); French v. Jones, 332
F.3d 430, 438 (6th Cir. 2003)). Relying on Ross, the Sixth Circuit later explained that “a competency hearing is a
‘critical stage,” and that complete deprivation of counsel during competency proceedings ‘‘can be remedied only by

TEVErsal Of the judg 'me‘ﬁt"with‘(jnt‘cansideraﬁonsef-:prej udice2-Martin-608.-E-Appx.at.346
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Owens v. United States, 483 F.3d 48, 63-66 (lét Cir. 2007) (reviewing a claim of denial of the .
right to a public trial in a § 2255 case despite proced'ural default); abrogated by Weaver, 137 S:
Ct. at 1907. The Court thus believes that this claim reggrding lack of counsel durh1g competency
proceedings can proceed despite Heard’s failure to raise it on appeal.

To assess Grounds Two ancl Three, the Court will detail what happened during Heard’s
2011-2012 competeﬁcy proceedings, discuss the relevant case law, summarize the recent
evidentiary hearing, and recommend a disposition of Heard’s claims.

A.

___._.On December 27, 2011, Heard’s appointed attorney Andrew Stephens filed a motion to

assess Heard’s mental competency. D.E. 97. The govemm;nt did not object to the request for'a
mental evaluatién (D.E. 101, 103), and the Court ordered that it be initiated (D.E. 104). Heard ,
was evaluated at the Federal Medical Center in Lexington, Kentucky. On March 21, 2012; Dr.
Judith Campbell completed an evaluat_ior; report, which was filed in the record on April 11, 2012.
D.E. 124. The report diagnosed Heard as having an unspecified personality disorder with
antisocial, paranoid, and narcissistic feafures. Id. 2t 9. But Dr. Campbell found that Heard was
competent to stand trial. Id. at11.

Then;Clrlief Judge Jennifer Coffman conducted a proceeding concerning corﬁpetency ofl
May 1, 2012. Heard refused to cooperate with his attorney, even to the point.of physically
threatening ﬁirn. ’D.E. 240 at 3-5, 10. }The Marshals separated lawyer and client by setting two
chairs between therrll'. Id. at 3-5.

At the hearing, Mr. étephens informed the Court that, after he received the psychological -

report, he “wrote to Mr. Heard” and “advised him as to what the conclusions were.” Mr.

Stephens did not send a copy of the report to Heard on account of the “case-sensitive information
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in it Id. at 3. Mr. Stephens reported, “I have not had contact with him since. He has been

provided a copy of the report today. I presume he has read it. [ do not know.” Id. Nor had they

spoken that day; Id at$.

Heard told the Court he was not willing to talk to Mr. Stephens other than to discuss the
Court’s jurisdiction. D.E. 240 at 6. Heard asked to waive his right to counsel. Id. Judge
" Coffman held a recess and directed Heard to “discuss the-competency report” with M, Stephens

and to decide “whether you want a hearing on competency or whether you’re going to stipulate .

that you are competent.”. Jd. at 10.

Aftcr the recess, Mr. Stephcns reported that Hcard

will not speak to me about the merits of what Your Honor is asking. Obviously,
now that a report is being granted, he is entitled to a hearing. He has not provided
me any witnesses that would render any opinions confrary to that. I don’t have

the authority to agree that he is competent because he will not discuss that with
me. ’

D.E. 240 at 11. Judge Coffman’s attention then turned to Heard’s waiver of his right to cotmsel.
After discussing the matter with Heard, she allowed Heard to represent himself, but kept Mr.

Stephens on the case as a legal advisor:

I am going to allow you to represent yourself. But, Mr. Stephens, I'm keeping

you on as a legal advisor. You won’t be speaking for him, but you’re there for - -~ - -~
him to consult if he needs advice. And so I want you to step Back into the gallery. ‘

I want [Heard] to take his seat at counsel table.

Id. at 24. Judge Coffman then turned to the question of whether there would be a competency

hearing. Id. Heard, now representing himself, rtl,ade clear that he believed himself to be

competent and walved his nght to a cornpctcncy hearmg Ia’ at 25

=7 After Heard ra.lsed thls issué” in His” § 2255 motlon “the 1 ersigne onducted an SEi

ewdentxary hearing because the record shows that Heard was granted penmsswn to represcnt

himself before his competency was addressed byjudge Coffman. See D.E..301.. Under. casc,law
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that will be discussed below, this error can be hantnless if standby counsel ccnducteci an adequate
investigation and determined independently that the defendant was competent. The,'record on'
this point was not fully developed, which necessitated the evidentiary hearing. Id.
| B. |
The leading case from this Circuit lis United States v. Ross, 703 F.3d 856 (6th Cir. 2012).
In Ross, the government had filed a motion for a competency evaluation. The defendant wac
already proceeding pro se, and the district court allowed him to represent himself at the -

competency hea.nng, w1th standby counsel present. Id at 866, 868.

The Court of Appeals held that the District Court “committed error in failing to appomt S
counsel 'to represent Ross at the hearing.” Ross, 703 F.3d at ‘869. This error violated both
8 4247((;1) and the Sixth Amendment right to counsel. Id. at 869-69. The appellate court noted
nhat “[t]he threshold for fmding that a defendant may be incompetent to stand trial is lower than
the baseline for competency to represent oneself” Id. at 869 (citing Indiana V. Edwards, 554
U.S. 164, 177-78 (2008)) When a question is raised as to a defendant’s competency to stand
trial, ’d’us tr1ggers the need for rnandatory appomment of counsel. Jd. The appellate court cited -
cases frorn other Circuits that “support a common-sense viewpoint that a defendant can_not
represent hirnself at his own competency hearmg,ﬂ the purpose of which 1s to determine whether a
defendant understands and can participate in the proceedings in the first place.” Id

“Logically, the trial court cannot sunultaneously question a defendanf’s mental

competence to stand trial and at one and the same time be convinced that the

defendant has knowingly and intelligently waived his right to counsel.” Purnett,

. 910 F2d at 55. Thus, a trial court should “appoint counsel—whether defendant

: has attempted to walve it-or not—a.nd counsel must serve unti
;——thecompetencyissue b (b2 P il

resolutlon- froom

Id. The. appellate court noted that; when the defendant’s competencyls at issue,
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both the Constitution and governing statutes require that the defendant be
represented by counsel whose duty it is to assure that the evidence supporting
competency is closely examined. Assurance that the defendant has counsel is
especially important where, as here, the steadfast belief of the defendant in his
own competency—both to stand trial and to represent hlrnself—ls belied by his
continuing bizarre behavior.

Id. at 870. Furthermore,

Assuming that the defendant is, in fact, incompetent, the lack of a defense
- attorney to conduct an -adequate investigation into the matter could prevent any
flaws in the pro- competency position from coming to light. This is particularly
true when, as here, the pro se defendant believes and argues that he is competent,
leaving no one to examine and challenge the evidence. Accordingly, we hold that
the Constitution requires a defendant to be represénted by counsel at his own
- competency hearing, even”if he has previously mmade a khowing and volumitary L T
‘waiver of counsel.

Id. at 871.

Hov;lever, the Court in Ross also recognized that “participation by standby counsel dﬁring |
a competency hearing may be sufficient to overcome a denial of counsel claire.” Ross, 70?; F.3d
at 871. The appellate vcourt held that this oecurs when standby counsel’s participation satisfies
the “meaningful adversarial testing” standard of United Sra;‘es v. Cromnic, 466 US 648,-656-57
(1984). Ia. at 872. In Ress’s case, the appellate court found the record insufficient because it did
not Qontaiﬂ “clear 'evideece of rnean-ingful‘adversa.rial testing or investigation of the evidence by

- 'standby counsel.” Id.

Surveying the record, the appellate court noted that standby counsel “shared conflicting

thoughts on Ross’s competence™ at the hearing. Id. ét ‘872—73.- Standby counsel provided

documents for the psychiatrist to review. Id. at 873. But at the hearing, standby counsel- “did not

s partlc1pate to any meanmgfu] c_leg;re and “declmed multlp]e_opportumtxes to argue ”_Id

_ HIS only statements consisted of aclcnowledgmg that he received a.copy of the

" report and -forwarded it to Ross, agreeing that he had not requested Dr. Nixon’s
-presence; decliningto:present any evidence with tespect o Ro§8™s competence o o o
———————— - --stand-trial;-and telling the-court-that he-would-not-present evidence with respect to - . —-
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Ross’s competence to represent himself but would instead “defer to Dr. Nixon’s
conclusions.”

Id. Nevertheless, the appellate court considered it “conceivable” that standby counsel “did
saﬁsfy the minimum standard by adequately investigating, undertaking appropriate preparation
for the hearing and then making an independent, strategic decision not to contest competency.”
Id. According to the appellate court, fnecting that standard required -
evidence, at a minimum, that standby counsel (i) conducted an adequate
investigation into Ross’s competency, including reading and analyzing Dr.
Nixon’s report, and preparing for the hearing and (2) chose not to contest Ross’s

competency based on his own strategic decision rather than a belief that he simply
- - -had no-obligatien-to-do _so-over-Ross’s.instructions.. .

Id. at 874. Thus, the appellateA court remanded for an evidentiary hearing. Id.
On remand, the district court found that standby counsel had satisfied the Cronic test, and

Ross appealed. United States v. Ross, 619 F. App’x 453 (6th Cir.), cert. denied, 136 S. Ct. 520
(2015). At the post-re_mand'héaring, standby counsel testified that he ‘submitted relevant
documents to the psychiatrist and “discussed them over the phc;ne with him.” Id. at 456. He told
the psychiatrist that. he believed Ross was nbt only competent, but“‘very sophisticated.” Id.
After the psychiaﬁist reieased his report, standby counsel studied it and discussed it with the
psychologi'st. Jd. He discussed the report twice with Ross before the hearing. Id. Standby
counse! testified that he, Ross, and the psychiatrist all agreed Ross was competent, and that he
“had nothing to add” at the competency'-hearing. id.

| ‘The appellate court held that standby counsel 'héd no duty fo argue for incompetency |

“simply for the sake of playing devil’s advocate and iring that perspective in court.” Ross, 619 —

= App X- 47456 ‘:—ThusJ “Ross” Tecetv e&%aeeiaét&*—? fééféséﬂf&tibﬁf’tfééiﬁs’é standby cotnzal:

"-_A'_“V..“.Aadequate-ly"consider[cdj Ross’s competency on his Bwn)” cooperated with the psychiatrist, - I

e analyzed-the.report, .and_prepared for_the_hearing._Id. . T

he appellate court further found that
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standby counsel’s “decision not to contest the report was based on his agreement with it, rather

" than 2 belief that he simply had no obligation o do s0.” Id.

The Sixth Circuit retufned to thié issue in the case of Francisco Martin, in which the .

Court granted a new trial. United States v. Martin, 608 F. App’x 340, 341 (6th Cir. 2015). The

| Court fouhd that no remand was necessary because the record was conclusive that standby
counsel did not meet the Cronic standard. Id. at 344. Nothing in the record evidenced “that
Martin’s standby counsel ever expressed any po'sition on his client’s competeﬁce; nor does the
rec:ord_mdlcate ‘that standby _éc_>_1_1_q_sel_ ever reviewed any documents related to Martin’s
competency, including the mental health evaluation.” Id. at 345." All the record showed was that
the psychiatric examiner consulted standby counsel. Id. Further, the magistrate judge’s
instructions to bst'andby counsel “effectively barred her from presenting any conclusions she may
have drawn from this _invesﬁgation, because those instructions foreclosed any action by standby -
counsel on Martin’s behalf beyond answering Martin’s legal questions and filing pleadiﬁgs he
drafted.” Id. “[Tlhe judge dirécted his questioﬁs to Martin alone.” Id.

- Another case that follows Ross is United States v. Amir, 644 F. App’x 398 (6th Cir.
2016). In that case, the govermnment had moved for a competency examination. Amir,
I;eprescnting himself; as.sexted at the ensuing hearing that he was competent, as the psycholo gist.’_s
report found. Id. at 359. As in Ross, the case was remanded for a hearing on standby counsel’s
pcrforrr}a.noe. On remand, standby counsel testified that

he met with Amir several times before his competency hearing; that he

communicated to Amir that he did not believe Amir’s Jurisdictional defense
~* would succeed; that He nonetheless. believed Amir ‘to be competent because he .

ST T rationally and logically-discuss fis case; that he-discussed-with- Amir the -
~ process involved in a competency. evaluatlon that he met with Dr. Brannen to ..
--discuss the findings in Dr.-Brannen’s report; that he agreed with the report’s’

— findings;and that he deliveréd tHe Teport o ATif, discussed its conclusions with o
———=——= —— —Amir, and encouraged ATt stipilate to i "L TTT T T T T T T T T s




Case: 5:11-cr-00073-KKC-HA! Doc# 335 Filed: 09/20/17 Page: 20 of 34 - Page ID#
3171

Id. ét 399.400. Standby counsel also testified “that he made a strategic dec‘ision not to challenge
the psychological evaluation report, ot cross-examine Dr. Brannen because he agreed with the
report and because his own independent assessment was that Amir was competent.” Id. at 400.
Finding this case “very similar” to Ross, the appellate court affirmed Amir’s conviction. Id. at
401-02. |
c.
Regarding Heard’s rﬁotion, this Court held.an evidentiary hearing because the record at
-~ thetime was-similar to the-pre-remand record. in .Ross_._._b_.E-_ 39_1;__E§‘Q€Qlaﬁl’, concerning was
Mr. Stephens’s statement at the competency hearing, “I don’t have the authority to agree that
[Heard] is competent because he will not discuss that ‘with me” DE. 240 at 11. This statement
potentially implicated the last component of the Ross standard, which requﬁes (1) evidence that
standby counsel conducted an adequa{e investigation into‘ the defendant’s compet;ﬁcy,
“including reading and analyzing [ﬁhe] repoﬁ, and preparing for the hearing” and (2) evidence
that standby counsel chose not to contest the defendant’s competency “based c;n his own
'strategic decision rather than a belief that he simply had no obligﬁation to do so over [the
defendant]’s instructions.” Ross, 703 F.3d at 874. |
Additionally, the fact fhat the trial judge told Mr. Stephens that “he won’t be speaking |
for” Mr. Héa;d (D.E. 240 at 24) resembled the important factor in Martin wherein the magistrate
judge’s insu-uctidns “effectively barred” standby colunsel. from presenting her own conclusions at
the ev1dent1ary heanng Martin, 608 F. App'x at 345.

_Howcvcr ha‘vmg conductcd thc hcarmg, t_he record—mﬂ'ns case oW, ahgns wrﬂrthe post---—- Put anE

remand record in Ross and 4mir. As explained below, the record now supports a- -ﬁndmg that-

" Mr.-Stephens’s. representatwn met_the Cromc standard of meaningful adVCfoﬂ'lal testing in
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regard to Heard’s competency. Mr. Stephens conducted a more than adequate investigation into
Heard’s ﬁompetcncy, relayed all of his knowledge on the subject to the examiner, and came to
his own conclusivon that.the report was correct. It is also obvious tbat the only reason Mr.
Stephens did n‘ot discuss the report with Héard was that Heard refused to cooperate.
D.

At the evidentiary hearing,lM:.. Stephens explained that he filed the motion. for a

competency examination in 2012 because of a pafticula.r incident in a holdover cell in Lexington.

D.E. 331 at 10-12; D.E. 97. This was “absolutely the triggering. [event].” D.E. 331 at 58. “I

don’t think I éver really considered the competency issue seriously until I saw what [ saw in the
holdover at Courtroom A.” Id. at 53. On that déy, Heard seemed to be in “mentzl distress.” Id.
Mr. étcphans agreed that Heard’s behavior in the holdover cell was the entire basis for the -
motion. Id. at 58. |
Mr. Stephens testified that he was “intimately” familiar with the re’port prior to the May
1, 2012 proceeding. D.E. 331 at 13-14. He reviewed it “thbroughly” and in “critical detail.” Id.
- at 22, 35, He said he had twice discussed Heard’s issues \%«ith Dr. Campell before the report was
completed. Id. at 14. When asked by the undcrsigped whether he had relayed to Dr. Camnpbell
every concern that caused him to file the competency motion, Mr. Stéphens responded that he

had. Jd. at 61.

Mr. Stephens testified that the report’s ﬁndihgs “did not surprise [him] in the least.” ‘D E.

331 at 14. The report “found n6 issue of competency whatsoever.” Id. However, Mr. Stephens. —-—— — .-
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The rocoro of the competency proceeding showvs M. Stephens did not send Heard 2 copy
of the report as soon as it was available. He told Judge Coffiman, “after T got the report, [ wrote
to Mr. Heard and did not send the reportl'to him because I thought there was oome case-sensitive
information in it.” D.E. 240 at 3. At the recent evidentiary hearing, however, Mr. Stephens
initially believed he had sent a copy of the report to Heard in jail prior to the competency
proceeding. "DE. 331 at 17-18, 37. The undersigned reminded Mr. Stephens of what he told
Judge Coffman in 2012, and this 'rcfreshed Mr. Stepheoo’s recoliection. Id. at 57-58. Mr. |

' _ Stephens also testlﬁed that he maﬂed a summary of the rcport to M:. Heard, but he did not have

2 copy of the transmittal letter. Id. at 15, 35-36, 57. ' - - w o
“Why was Mr. Stephens not surprised that the report found Heard competent? Mr.
Stephens explained that, when he first met Heérd, Heard was “bright,” “a.rtioulate,” and “pretty
savvy” regéxding hio case. D.E. 331 at 19. “When I first met Mr. Heard,” he said, “there was
absolutely no question in my mind that he was competent. » Id. at 33. Heard “knew exactly what
he was doing” and was “very iﬁsistent on being very active in his defense.” Id. Mr. Stephens
had met “several times” with Heard because the discovery was “voluminous.” Id. at 50.
M. Stephens testified that he had no independent evidence to refute the report s ﬁndmg
that Heard was competent. D.E. 331 at 19. Thc fmdmgs “Were just-about'as consistent as WhatI
ould have presumed them to be ” Id at 20. The report “was consistent with [his] interactions
with Mr. Heard.” Id. at 22. He said ‘thc report basmally came back as I would have forecast it

to come back » Id. at 37. He was “conﬁdent” that' it was correct. Id. at 44. He had no reason to

.challenge Heard s stlpulamon to hlS competency Id. at 56

’ Mr Stephens test1ﬁed “I dldn 't have avallabl'e to me any ev1dence of any sort or f forrn

_________ that would have conUadwtod Dr Campbeﬂ s. _rcport” ;_D-E 331 at. 25,_He_had no- grounds oy I —
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which to challenge the report. Jd. at 36. He had no grounds to ask for additional witnesses. Id.
at 37. When asked if he made a “strategic decision” regarding the report, Mr. Stephens satd he
did “[t]entatively,” but would have wanted Heard’s input before making a final decision. Id.

Mr. Stephens also testified that nothing that happened after the issuance of the report caused him

to doubt Heard’s competency. Id. at 43.

Additionally, Mr. Stephens explained his extensive experience with forensic evaluations
of competency and criminal responsibility. D.E. 331 at 21. A former magiétrate judge had

appointed him to work on 50 to 75 such matters in the past Id Orit rnay have been “75 to 100

over about a ten—year penod.” Id at31. M Stephens became ‘very, very familiar with the
mechanics of how [competency and criminal responsibility evaluations work].” Id. at 21. He
had reviewed competency reports “[m]any tirnes._” Id. at 29. This includes “many” reports by
Dr. Campbell. Id. at 35.

But what about Mr Stephens’s staterhent at the May 1, 2012 hearing that he lacked the
“authority to agree that [Heard] is competent?” D.E. 240 atnll. Mr. Stephens. explained thet he
believed Heard had not given him the right to agrée that he was competent. D.E. 331 at 20. He
said, “I don’t think it’s eppropriate, without the olieht’e input, to do anything like that.” Id. This
was ‘b,ecause Heard would not speak with him at all at that point. /d. at 21.

- Comparing this case to the Sixth Circuit’s decisions in Ros;, Martin, and Amir reveals
. that standby ceunsel satisfied the Cronic “meaningful adversarial testing” standerd. Mr.
Stephens conducted an etiequate investigation and made an‘independent judgment that the report

- was correct L1ke Standb ‘counse] In Ross , Mr. S Stephens dtscussed htsiclten’t s, competency ov

the phone thh the mental examiner durmg tbe evaluatton (m this case, twiee, D.E. 331 at 14)

— ;A—'-—.—and»relayed all -o-f~h'ts toncerns‘to‘the‘exa.min'er”(DiE.' 3 3‘1"'2"["60‘-’6‘2)7‘*[7771’1.%5 States v. Ross, 619 F.
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App'x 453, 456 (6th Cir. 2015). Next, he prepared for the hearing. Mr. Stephens studied the
reporL agreed with it, and, like couneel in Ross, had nothing to add or contradict the report. Id
Like Ross, Heard received adequate representation because standby counsel “adequately
consider{ed the defendant]’s competency on his own,’ eOOperated with tbe psychiatrist, analyzed
the report, and prepared for the hearing. I2 Finally, as Mr. Stepheris’s hearing testimony
established, His “decision not to contest the report was based on his agreement with it,” rather
than d bare belief that he simply nad' no obligation to make an independent assessment. Id. And,

like the similar case of Amir, oounsel here “agreed with the report” and made “his own

mdependent assessment [that the ‘defendant] was compefent.” " Unifed States v. Amzr 644 F.~ [
App’x 398, 400 (6th Cir. 2016). As Wlth Amir, “neither the defendant, nor the court-appointed

psychologist, nor the standby counsel doubt{ed] the defendant’s competence[.] Id. at 402.

Thus, Heard’s statutory and constitutional rights to representation at the proceeding were not

violated.*

The facts developed at the evidentiary heé.ring also show thdt Mr. Stephens did not render
ineffecti\'/e assistance during the competency proceedmgs.. Mr. Stephens was clearly well-
prepared for the competency proceedings (to the extent that he could prepare without Heard’s
cooperation), and was unusually well-versed in competency mattere. Heard has shown no
deficient performance, and any prejudice he suffered \a}hile the competency determination was
pending resuited solely from his refusal to speak With his attomey. Thus, to the extent that

Heard challenges Mr. Stephens’s performance in relation to competency proceedings prior to Mr.

Stephenss appomtrnent as standby counsel hlS clalm faﬂs If Heard 1s challengmg M]: R

Stephens s neifonnance as standby counsel such a cla.tm is foreclosed by Heard .s decmon- to

e —==4-Heard relies off Urited States v Meeks, 987 F 24575 9tk Ty, 1993); & analogous and persuasive authority. D-E.
- _—__r_______.73 1.at 60.._But_Meeks, concerped a finding that the defendant had 1mphedly waived his right to counsel through his

conduct Meeks, 987 F.2d at 578- 79. Here, Heard explicitly Y waived hiSTight to counsel; Afeels’is sdistinguishable:
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represent himself. A claim of ineffective assistance of standby counsel “necessarily fails”
because a decision to exercise the nght to self-representation waives the r1ght to representation
by counsel. Wilson v. Parker, 515 F.Bd 682, 696 (6th Cir. 2008), as amended on denial of reh'g
and reh’g en bane (Feb. 25, 2009). Grounds Two %nd Three should be denied.
| V. Ground Four-A
Heard argues in Ground Four-A that his appellate counsel was ineffective for failing to
argue that the evidence at trial was insufficient to convict on Count One, COnspiracy to distribute

five kllograms or more of a mlxture or substancc con’namng cocaine. D.E. 273-1 at 63. He

asserts the jury could not have properly found that a conspiracy cx15ted or that the conspiracy
involved five kilograms or more of a mixture or substance containing cocaine. Id. at 63, 66-67.
The total amount .of drugs seized was “well under 1 kilogram,” he argues, and although
‘codefendants testified as to other amounts, “their numbers varied greatly, and were not specific
in nature.” Id. at 63. He also argues that his' relationship with his cocaine supplier was a
buyer/sellervor “consignment” arrangement, and that the evidence did not support a conspiracy.
Id. at 66-67.

Claims of ineffective assistance of appellate counsel (“IAAC”) are subject to the same
standards that govern in@ff;ctiye assistance.of trial counsel (“IATC™), as described in Strickland.
Smith v »Robbins, 528 U.S. 259, 285 (2006). Courts presume that appellate counsel provided
reasonable professional éssistance. Hutton v. M;"rchell, 839 F.3d 486, 501 (6th Cir. 2016).

Appellate counsel does not have to “raise every possible issue in order to render constimtionally

effectxve ass1stance

raxse cvery nonfnvolous cla_mm but rather may select ﬁom among them in order to maxumze the

e ———————hkehhood of -SuCCess 0N —appeal ”—Smn‘h 528 U‘S at'288 IA.AC‘l’s““dlfﬁ—‘lt” 5 demonstaie.
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Id. “Generally, only when ignored issues are clearly strongér than those ﬁresentcd, will the
presumption of effective assistance of counsel_,be_ ovcroome.”t Id. (quoting Gray v. Greer,l 800
F2d 644, 646 (7th Cir. 1986)). Thus; to dcrr;onstra{e deficient performance, Heard must show
that the issues he l;aises are “clea;ly stronger” than the ones his appellate counsel raised. Hutton,
839 E.3d at 501; Bourne v. Curtin, 666 F.3d 411, 4.14 I(Gth Cir. 2012); Hoffner v. Bradshaw, 622
F.3d 487, 505-06 (6th Cir. 2010). |

The standai‘d for constitutional insufficiency of the evidence is “whether, after viewing

the evidence in the hght most favorable to the prosecution, any rational trier of fact could have

found the essential elements of the crime beyond a reasonable doubt.” Jackﬁ;oh V. Vzrgmza 443 S
U.S. 307, 319 (1979). This Court cannot. “reweigh the evidence, re-evaluate the credibility of
wimessés, ot substitute [its] judgment for that of the jury.” Johnson v. Mitchell, 585 F.3d 923,
931 (6th Cir. 2009). | |
: In light of these standards, the operative question is whether the evidence at ftrial
support‘iné the existence of the conspiracy and that it involved five kilograms of cocaine was 50
insufficient that such insufficiency. was clearly stronger than the issues appellate counsel raiéed
>-on appeal. The arguments raised on appeal concgmed Hgard’s competency- and his decision to
represent himself at trial. United States v. Heard, 762 F.3d 538, 539 (6th Cir. 2014).
" ‘Heard summarizes the relevant trival evidence in his men’;oranduni. D.E.273-1 at 66. He

states that “the government star witness” was Victor Hernandez, who testified that Manuel

Escalera sold him several multiple-kilogram quantities of cocaine to sell to Heard—as much as

e twelve kﬂograms at a the _Id Heard also staies that S ecxal Agent Danlelle Barto tesuﬁed that e e

_Hcmandez sold Heard over 40 k_llograms of cocaine. Id' Heard argues that Hcmandez s -

o _;_;tesnmony was_ very elaborate and. ques‘nonable” a.nd was_“tailored_to. create_aﬂamau\/e more '
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favotablc to the government.” Jd. Heard essentially asks the Court fo reevaluate the ored'ibility
of ﬁese witnesses, but that is precisely what the Court caﬁnét do when reviev;fing the sufficiency
. of the evidence. Uni;ed States v. Warman, 578 F.3d 320, 332 (6th Cir. 2009).. Similarly, his
argumerits that he was a buyer, not a co-con;spirator,- invite the Court to reweigh the evidenée: '
See id. |
Heard cannot establish that the evidence was insufficient without the Court
impermissibly reweighing the evidence or reevaluating the credibility of witnesses. Because his

insufﬁciency of-the-evidence claim is plainly meritless, it cannot be “clearly'stroriger” than the

issues appellate counsel raised on appeal Hc cannot establish TAAC under Hurton, and Ground
Four-A should be denied.
V1. Ground Four B

Interwoven with Ground Four-A, Hcard challenges the validity of the mdlctment D.E.
273-1 at 64-65. Because this argurncnt is nest}ed within Ground Four-A, which is an IAAC -
claim, Heard appear$ to argue that his appellate counsel ﬁas ineffective for failing to r;ise this
issue on appeal. Heard also appears to é.rgue in the midst of Ground Five that his trial counsel
should have gotten the indictment dismissed.’ D.E.273-1 at 73.

To ‘show prejudice on his IATC claim, Heard 'must show that any attack on the indictment
for misconduct before the grand jury would have had merit. And, to prove his ]AAC claim,

f

Heard must show that this argument was “clearly stronger” than the arguments Heard’s appellate

counsel raised on appeal. Hufton v, Mitchell, 839 F.3d 486, 501 (6th Cir. 2016).

~ *'Heard filed two pro.se motions to dismiss. the indictment. DE. 40, 131. But thesg fotions do not involve alléged™. — 7777
misconduct before the grand jury: And neither of his attorneys movéd to dismiss. - During the prétrial ¢ conference on

January 7, 2013, Heard orally moved again to dismiss the {ndictment. D.E. 228 at 39. But this motion also does not
e . _appearto.be.based on. perjury.or.other prosecutorial misconduct before the grand jury
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Accérding t.o Heard, Aécnt Rarto of the .LRS, who fcs‘ciﬁed before ‘the gra.ﬁd jury in’
conjunctiqn with each of Heard’s three ’_mdicﬁnen‘rs, “acti';/ely misled the grand jury or engaged
in 4ﬁmdamentally unfair tactics in her presentation, [and] knowingly failed to inforfn the grand
Jury of other substantxal evidence negating guilt.” D.E. 273-1 at 73. Heéard claims that Agent .
Barto’s testimony “consisted of hearsay, conclusions and charactcnzatlons » Id. at 64. He also
guestions whether the grand jury knew it could subpoena witnesses. - Id. Although he no longer

- possesses the transcripts, ® Heard states that he“‘h‘as seen the grand jury testimbny With his own

eyes and recalls that “Agent Barto clearly told the gra.nd jury that Heard is already indicted on

Count 1.” Id; see also id. at 74 He argues that the grand jury 1acked probablercrause to xx;dlét -
Id. at 64. But he also states he “does not know for certain if the government presented erroneous
information to the grand jury.” Id. Heard appears to Aa.rgue that his 'I:ria'l and appellate counsel -
should have “contested] and atﬁack[ed] thé IRS éase agent’s testimony because she presented
testimony of hearsay and case summaries td the grand jury herself.” Id. at 73. |

A Regarding his ;ecollcction that “Agent Barto clearly told the grand jury that Heard is
alieady indicted on éomt 1,” Heard does not make clear whether this sta£ement by Agént Barto
was made in connection to the fﬁst, second, or third indictment. D.E. 273-1 at 64, 74. The

A~indic'tment in Heard’s casé was superseded twice. D.E. 13, 57. Heard acknowledges th;t Agent
B'fartovtestiﬁed at each of those three érand jury prdceedings, on June 2, July 3, and NovemBer 3,
2011. D.Ev. 273-1 at 64. Clearly, the statement that Heard was already indicted on Count One

would be accurate and proper if it was made after the 0r1g1na1 mdlctment but before the first or

o second superscdmg mchctnents And all threemdmtments contam as the first count, a :charge of

) consplracy to

1str1bute ﬁve kllograms or more of cocaine betWecn Scpternber 2008 a.nd May o

- o "5 Heard Has attémipted toobtain the” grand Jury transcripts several times;-but his Tequests-have been: demed for failure - -~
to demonstrate sufficient particularized need. D.E. 262, 268, 278."
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2011, in violation of 21 U.S.C. § 846. D.E. 1,.13, 57. Because Heard never clearly alleges that
Agent Barto made. the statement prior té).the oﬁgérga.l indictment, the Couﬂ has no basis to find
that the statement was improper at all.

Additionally, it is common and not improper for law enforcement officers to testify
before a grand jqry without accompanying witnesses, and to relay hearsay information and their
conclusions. Cosiello v, United States, 350 U.S. 359, 363 (1956); United States v. Powell, 823
F.2d 996, 1000 (6th Cir. 1987); United States v. Markey, 693 F.2d 594, 596 (6th Cir. 1982)'

Unzted States V. Shozt 671 F2d 178 181 82 (6th C1r 1982) A grand Jury mcetmg is not a

criminal trial, and the rules of evidence do not apply. Id. “An indictment based on incompetent,
inadequate or hear‘say' evidence will stand;” and “[tJhe law in this circuit is that ‘only on a
ghowing of demonstrated and long-standing pfosecutorial misconduct’ will an indictment be
dismissed.” Uﬁited States v. Lamowreux, 711 F.2d 745, 747 (6th Cir. 1983) (citations omitted).
Perhaps most importantly, any defect in an indictment generated by éllegea pcrjuréd
testimony was cured by the petit jury’s verdict 6f guilt. 'United States v. Combs, 369 F.3c.1 925,
936 (6th Cir. 2004); United States v. Cobleigh, 75 F.3d 242, 251 (6th Cir. 1996). Grand jury
enor§ caused by alleged prosecutorial misconduct “are per se harmless where the defendant is °
subsqq’uently convicted by the petit jury.” United St,ate; v. Brown, 332 F.3d 363, 375 (6£h Cir.
2003):. A ftrial vcn'iict of guilt beyond a reasonable doubt remedies any defect in regard to a
grand jury’s finding of probable cause. United States v. 'Mechanik 475 U.S. 66, 73 (1986).
Furthermore, in cases like this, in which the alleged grand jury misconduct is not raised until

. aftcr tbe Verdlct ‘the 1ssue is ‘forfexted by walver Combs ‘36 :F_Ba at, 936 Eed R Cnm P

12@)(3)(\')
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Heard has not shown that the claim involving the validity of the indictment has merit or is

clearly stronger than the claims appellate counsel raised on appeal. Ground 4-B fails.

VII. Ground Five

Ground Five argdes that both-trial counsel and appellate counse] were ineffective for their

“failure to attack and suppress the evidence in all of the government’s search -and seizure -

warrants and affidavit{s].” D.E. 273-1 at 73. The government argues that Heard cannot

éomplain about a failure to move to.suppress evidence because he represented himself. D.E.

296. However, pretrial motions were due within eleven days of arraignment. D.E. 19 at 4.

Heard was arraigned on the indictments on June 8, July 15, and November 4, 2011. D.E. 10, 18,

62. Heard was represented by counsel until May' 1, 2012. D.E. 127. Thus, Heard was

represented during the period when he was permitted to file pretrial motions.

A § 2255 movant can raise a Fourth Amendment claim indirectly as a claim of ineffective

assistance of counsel. Although “free-standing Fourth Amendment claims cannot be raised in

collateral proceed_ings under either § 2254 or 2255, the merits of a Fourth Amendment claim still

must be assessed when a claim of ineffective assistance of counsel is founded on incompetent

representation with respect to a Fourth Amendment issue.” Ray v. United States, 721 F.3d 758,

762 (6th-Cir. 2013) (citing Kimmelman v. Morrison, 477 U.S. 365, 382-83 (1986)).

Kimmelman, 477 U.S. at 375. "As previo

“appellate Counsel Tequires a showing that the issue in question is clearly stronger than the

Where defense counsel’s failure to litigate a Fourth Amendment claim
competently is the principal allegation of ineffectiveness, the defendant must also
prove that his Fourth Amendment . claim je--meritorious and that there is a
reasonable probability that the verdict would have been different absent the
excludable evidence in order to demonstrate actual prejudice. '

usly discussed, es_tablishmg.ineffegtiyé Azs-s'is_tan

ceof..

issues
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counsel raised on appeal. Thus, for both IATC and IAAC, Heerd must convince the Court that
his Fourth Amendment claim has merit.

Heard’s substantive argument is that the affidavit supporting the search warrant “was
based on the Grand Jury testimony of Special Agent Daniollo Barto.” D.E. 273-1 at 74. He
argues that “all of this informetion is a direct result of IRS agent Barto . . . stating to the grand
jury that Heard is already indicted on Count‘ 1. Id.~ Agent Barto testified before the first grand
jury on June 2, 2011. D.E. 273-1 at 64. The warrant was executed en June 7, 20i1. D.E. 229 at

... ...20,23,87. Then the indictment was superseded twice. DE.13,57.

The Fourth Amendment prov1des that “no Warrants shall issue, but upon probable cause,
supported by Oath or affirmation . . . .” US. Const., amend IV. Probable cause to issue a
search warrant exists where “given all the circumstances set forth in the affidavit . . . there is a
falr probability that contraband or evidence of a crime will be found in a particular place
Ilinois v. Gates, 462 U.S. 213, 238 (1983) The Court must “look only to the four comers of the
affidavit” supporting the warrant to determine whether it was supported by probable cause.
United States v. Brooks, 594 F.3d 488, 492 (6th Cir. 2010) (citing United Sfates v. Pinson, 321
F.3d 558, 565 (6th Cir. 2003)). This Court, in reviewing a previouslj!—iseued warrant, must not
engage in line-by-line scrutiny of the afﬁdawt Unzted States v. Woosley, 361 F.3d 924, 926 (6th
Cir. 2004) (citing Umted States v. Greene 250 F. 3d 471 479 (6th Cir. 2001)). Rather, “[t]he
affidavit should be reviewed in 4 COMIMONSense . . . Manner, and the court should eonsider
whether the totahty of the circumstances supports a finding of probable cause.” .Id. (citing

o Greene 250 F 3d at: 479) The wan"a.nt wﬂ] be uphe]d un]ess the _1ssu1ng Judge lacked p

' sﬁbsfa.ntlal baS1s for ﬁndmg that the afﬁdavxt estabhshed probable cause. to beheve that the

;__,__ ewdenee would be found—at theplace cxted e ]d ‘(quotmg’UmteB States v. Davzdson 936 F. 2d
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856, 859 (6th Cir. 1951))‘ The issuing judge’s “determination of probable cause 1is afforded great
deference, and that determtriation should be reversed only if the [j‘udge]’ arbitrarily exercised his
discretion.” Id. (citing Greene, 250 F.3d at 479).

The Court has obtained the affidavit by Agent Barto. Early 1 in the affidavit, Agent Barto
states, “I am aware that on June 2, 2011, a sealed indictment was returned against [Heard which]
included drug-trafficking and money-laundering c:harges,”7 So Heard is correct that the affidavit

is, at least in part, “based on” Agent Barto’s grand jury testimony. D.E. 273-1 at 74. Attrial, 2

prosecutor told the Court that Agent Barto was the only witness who testified before the grand

Jury that 1ssued the indictments. D.E. 232 a at 100. But there is nothing unusual, untoward or
even unexpected about Agent Barto informing the Court in her search warrant afﬁdavxt that
Heard had already been indicted. Heard provides no coherent theory as to how the affidavit
failed to establish probable cause to support the search. He states that the information in the
affidavit was “extremely stale and tmreliable,” but does not explain how or wldy this is s0. D.E.
273-1 at 73. The Court is left with no basis upon which to find ineffective assistance of trial or
appellate counsel in tespect to the validity of the search warrant. Ground Five therefore fails. 8
| VIII. Conclusion

Based on the foregoing, the undersigned RECOMMENDS that Heard’s 28 U.S.C. '
§ 2255 motion (D.E. 273) be DENIED.

IT IS ORDERED THAT the application for 2 sealed warrant and supporting affidavit in
case number S 11-MJ-5060-REW BE FILED in the record in this case. The Court notes that

J udge Wier unsealed these matenals by order dated October 4 2011

7 To ensure & complete “and accurate reeord “the Court orders below that ﬂ’llS affidavit be filed in the record of th.ls' '
case.

.. B Pages 75.-and.76-of Heard’s memo- contain- a-string -of-case -citationsand ‘summaries “without any context as © -
__whether or how Heard beljeves they might apply to his case. D.E. 273 -1 at 75-76. The Court does not interpret

these-citations as raising claims besides those a.lready discussed. - - -
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The undersigned further RECOMMENDS that no Cex;tiﬁcate of Appealability issue.

Under 28 US.C. § 2253(0)(2), a certificate of appealability may issue ‘;only if the applicant has
made a substantial showing of toe denia.l of a constitutional right.” See also Rule 11.of the Rules
Govemmg Section 2255 proceedings. This stdnda.rd is. met if the defendant can shov;/ “that
reasonable jurists could debate whether- (or for that matter, agree that) the petition should have

| been resolved in a different manner or that the issues‘presented were ‘adequate to deserve
encouragement fo proceed further.’” Miller-El v. Cockrell, 537 U.S. 322, 336 (2003) (quoting

____ Barefoot v. Estelle, 463 U S. 880, 893 n4 (1983)) The Court has con51dered the issuance of a

Certificate of Appealability as to each of Heard’s claims. No reasonable jurist would find the
assessments on-the merits above to be wrong or debatable; thus, no Certificate of .Appealability
should issue. As to Ground Three, -the undergigned believes that reaeonable jurists could not
disagree as to Mr. Stephens’s handling of the competency issues in light of gloss, Martin, and
Amir. M. Stephens’s testimony is undisputed, and the facts closely align with those of Ross (on
remand) and Amir. Mr. Stephens plainly did all that he could to reasonably investigate Heard’s
competency. He was left with no basic ‘whatsoever to challenge the examiner’d conclusion that
Heard was covrnpetent., and strategically chose not to assert any challenge. The uocontested facts'
establish that meaningful adversarial testing took place.

.When a claim (such as Ground One here) is dismissed on procedural grounds, a
Certificate may only issue if the movant ean show that “jurists of reason would find it debatable
;Nhetoer ‘che 'petition states a valid claim .of the denial of a consti‘cutional right a.nd toat jurists of

reason. wo 1d ﬁnd rt debatable whether the district court was_correctin its procedura”m-"" S

PRI T PRI

Slack V. McDamel 529 u.s. 473 484 (2000) Here Ground One is clearly foreclosed by the fact .

oo that the -Court -of- Appeals--mmn’mgnously he]d that Heard “Thade d voluntary “Knowing, a_nd T T

e au e
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intelligent waiver of the riéht to counsel. United States v. Heard, 762 F.3d 538, 543 (6th Cir. .

2014). That this ground is’ procedurally barred is not debatable

The Court directs the parties to 28 USC. § 636(b)(1) for appeal rights and mechanics
concerning, this Recommended Disiaosition, issued under subsection (B) of the statute. See also
Rules Governing Section 2255 Proceedings, Rﬁle 8(b). Within fourteen days after being served

with a copy of this decision, any party may serve and file specific written objections to any Or all

findings or recommendations for determination, de novo, by the District Court. Failur

a timely objection consistent with the statute and rule may, and normally will; result in waiver of

further Eppéi‘l’?d’d'r“fev—kW‘bfth-e—B-isﬁ'—i-et_—Goux:t.and“C.o_urLof Appeals. See Thomas V. Arn, 474

U.S. 140, 155 (1985); United States v. Walters, 638 F.2d 947, 950 (6th Cir. 1981).

This the 20th day of September, 2017.

_ Signed By:

N =.. Hanly A. ingram /ME

34
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United States Magistrate Judge
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Nos. 17-6103/6504

FILED

UNITE PE
D STATES COURT OF APPEALS Feb 22, 2018

FOR THE SIXTH CIRCUIT DEBORAH S. HUNT, Clerk
In re: MARQUIS DERON HEARD, )
) ORDER
Petitioner. )

" Before: NORRIS, ROGERS, and STRANCH, Circuit Judges.

In No. 17-6103, Marquis Deron Heard petitions for a writ ol mandamus; generally —-———

seeking to compel a ruling on his motioh to vacate and specifically seeking to compel the
magistrate judge to issue a rcport and recommendation on that motion. Afte; the magistrate
judge recommended denying Heard’s motion to vacate, Heard filed a second mandamus petition,
No. 17-6504, asking us to compel the magistrate judge to conduct a “full and fai; record review”
of his claims or, alternatively, set aside the magistrate judge’s Report and Recommendation. He
moves to proceed in forma pauperis in both actions.

The remedy of mandamus is a drastic one to be invoked only 1n ¢x1ra0rdinary situations
.\-Nher.e the petitioner can show a clear and indisputable right to the relief sought. Will v. Calvert
. Fire Ins. Co., 437 US 655, 662 (1978). “[Djistrict courts ordinarily enjoy broad discretion in
matters of pretrial management, scheduling, and docket control.” Kimble v. Hoso, 439 F:3d 331,
336 (6th Cir. 2006); see also In ré Air Crash Disaster, 86 F.3d 498, 516 (6th Cir. 1996).
Nonetheless, we look “unfavorably upon lengthy, unjustified, and inexplicable delays on the part
of district courts in deciding cases.” Campbell v. PMI Food Equip. Grp., Inc., 509 F.3d 776, 782
(6th Cir. 2007) (collecting cases). While we will not “condone lengthy and unnecessary delays
—-in-the review”-of_motions-to-vacate, we grant district courts some latitude in timely. reviewing

such petitions. In re Cox, No. 90-8520, 1990 WL 85337, at *1 (6th_ Cir. June 22, 1990) (Tab_le)._
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The district court and the magistrate judge have been actively involved in adjudicating
Heard’s motion to vacate. They have taken numerous steps to ensure full review of his claims,
ordering both an evidentiary hearing and a supplemental response from the government. Heard’s
request that the magistrate judge issue a Report and Recommendation is now moot. And the
district court has not unduly delayed ruling on Heard’s motion to vacate, given that it has only
been ripe for review for four months (since his objections to the magistrate judge’s Report and
Recommendation were received). Thus, Heard has not shown a clear and indisputable right to
the relief sought in No. 17-6103.

_ Mandamus relief is not available when petltloners have “‘adequate alternatlve means to

obtain the relief they seek.”” In re Am. Med. Sys., Inc., 75 F.3d 1069, 1078 (6th Cir. 1996)
(quoting Mallard v. U.S. Dist. Court, 490 U.S. 296, 308-09 (1989)). It is also not “intended to
substitute for appeal after a final judgment.” In re Lifé Investors Ins. Co. of Am., 589 F.3d 319,
323 (6th Cir. 2009). Heard filed objections to the magistrate judge’s Report and
Recommendation, challenging the completeness of review, and he may appeal an adverse
judgment. Because Heard has an adequate alternative remedy, he has not shown a clear and

indisputable right to the relief sought in No. 17-6504.

(3 of 3)

The mandamus petitions are DENIED and the motions to proceed in forma pauperis are

DENIED AS MOOT.

ENTERED BY ORDER OF THE COURT

Yl A HicA

Deborah S. Hunt, Clerk
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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF KENTUCKY
CENTRAL DIVISION
LEXINGTON

CRIMINAL ACTION NO. 11-73-KKC

UNITED STATES OF AMERICA, PLAINTIFF,
V. OPINION AND ORDER
MARQUIS DERON HEARD, ' DEFENDANT.

* k kK k ok Kk kK Kk

This matter is before the Court on the defendant Marquis Deron Heard’s motion (DE

273) to vacate his sentence under 28 U.S.C. § 2255. The Court referred the mattér toa ~— 77

magistrate judge who conducted a hearin.g and ﬁled a report (DE 335) in which he
- recommends that the Court deny the motion. Heard has filed objections (DE 338) to the
recommendation. The Qourt has “ma[d]e a de novo determination of those })c;rtions of the
report or specified proposed findings or recommendaﬁons to which objection is made.” 28
U.S.C. § 636(b). For the following reasons, the Court will overrule Heard’s objections.

As the magistrate judge explained, ﬁeard was convicted of various counts relating to
the distribqtion of cocaine, money laundering, and being anfelon in possession of a firearm.
He represented himself at trial and was conﬁcted and ultimately sentencedl to a prison
term of 360 months. |

‘\ Heard’s first objection to the magistrate judge’s recommendation deals with the
magistrate judge’s determination that Heard has not shown that his trial and appellate
counsel were ineffective for failing to move to (iismiss his indictment based on prosecutorial
misconduct before the grand jury. Heard argues in his § 2255 motion that IRS Special
Agent Danielle Barto “clearly told the grand jury that Heard is alreaciy indi¢ted on Count

~1”(DE 273-1. Mem.. at 64,). Count 1 charged Heard with qonspir'mg_:to distribute five
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kilograms or more of cocaine. The magistrate judge found that Heard had not made clear
when precisely Agent Barto allegedly made this state_m_ent. The original indictment in this
matter was superseded twice. The mz;;gistrate judge determined that Agent Barto’s
statement would have been appropriate if made after the original indictment but before the
first or second superseding indictments. In his objections, Heard states that he alleges that
Agent Barto made the statement to the grand jury before it issued the original indictment.

| For purposes of this opinion, the Court will assume this is correct. The statement
still would not warrant vacating Heard’s conviction. For Heard to establish that his trial

__ _eounsel was ineffective for failing to move to dismiss the ‘indictment based on Agent Barto's

s'tatement,b he must establish- “hat his counsel's performance was deficient under an
objective standard of reasonable performance, and that there is a reasonable probability
that his counsel's errors prejudiced the outcome of the proceedings against him.” _J.ggcobs v.
Mohr, 265 F.3d 407, 4i8 (6th Cir. 2001) (citing Strickland v. Washington, 466 US 668, 686
(1984)). This means -he must show thét, had his trial counsel moved to dismiss the
indictment based on Agent Barto’s statemenf, there is a “reasonable probability” that the
Court would have granted it. United States v. Carter, 355 F.3d 920, 924 (6th Cir. 2004)

As to the objective reasonableness of Heard’s counsel’s failure to move to dismiss the
indictment on the basis of Barto's statement, the Court notes that Heard chose to represept
himself in this matter. While he had court-appointed counsel until May 1, 2012 — who
remained standby couusel during the trial — Heard was not willing to work with counsel or
even communicate with counsel on any issue other than the Court’s j\ifisdiction. (DE 331,
Tr.) Heard himself told the Court he was not willing to speak with his court-appointed
counsel on any other issue. (DE 240, Tr. at 6.) It is difficult to find counsel unreasonable for

failing to make particular motions on a defendant’s behalf when the defendant refused to

cooperate with his counsel.
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. More importantly, it was not objectively unreasonable for Heard’s counsel to fail to
move to dismiss the indictment based on Agent Barto's alleged statement because there
was no reasonable probability the Court »would have granted such a r.‘notion. For the same
reason, Heard cannot show he was prejudiced by his trial counsel’s failure to move to
dismiss the indictment on the basis of Barto’s alleged statement. See Carter, 355 F.3d at
924 (“Failing to make a motion. . . that had no chance of success fails both [Strickland] h
prongs. First, counsel cannot be said ﬁo be deficient for failing to take frivolous action,
particularly since a frivolous effort takes attention away from non-frivolous issues. Second,

it is evident that failing to make a motion with no chance of success could not possibly

prejudice the outcome.”)

Because é court must respect the independence of the prosecutor and the grand jury,
dismissals of indictments for prosecutorial misconduct are rare. United States v. De Rosa,
783 F.2d 1401, 1404 (9th Cir. 1986); United States v. Kilpatrick, 821 F.2d 1456, 1465 (10th
Cir. 1987). Grand jury indictments are presumed valid and a court must “exercise extreme
caution in dismissing an indictment for alleged grand jury misconduct.” United States v.
Overmyer, 899 F.2d 457, 465 (6th Cir. 1990). “Dismissal of the indictment based on the
prosem‘ltor’s misconduct before the grand jury is warranted only where the misconduct
‘undermined the grand jury’s ability to make an informed and objective evaluation of the
evidence presented to it.” United Siates v. Griffith, 756 F.2d 1244, 1250 (6th Cir. 17985)
(quoting United States v. Sears, Roebuck & Co., 719 F.2d 1386, 1391 (9th Cir. 1983)). Heard
does not explain how Agent Barto’s statement affected the grand jury’s ability to evaluate
the evidence regarding his involvement in a conspiracy to distribute cocaine. The fact that
the trial jury ultimately convicted him of this count indicates that the grand jury’s decision

to indict him on the charge was reasonable.
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Accordingly, the Court cannot find that, had his trial counsel moved to dismiss the
indictment based upon Agent Iéax.'t'o’s alleged statement that Heard had already been
indicted on Count 1, there is a reasonable probability the Court would have dismissed it.
Because the Court cannot find that Heard’s trial counsel was ineffective for failing to move
to dismiss the indictment based on Agent Barto’s statement, the Court cannot find that
Heard’s appellate counsel was ineffective for failing to make this argument on appeal.

Heard's second objection deals with the affidavit filed in support of the search
warrant authorizing the search of his residence. Heard argues in his § 2255 motion that his

= __trial counsel was_ineffective for failing to move to suppress the evidence obtained pursuant

to the search warrant. He argues that the affidavit supporting the search warrant was
based on Agent Barto's grand jury testimony. The magistrate judge agreed that the
affidavit was based in pért on Agent Bgrto’s grand jury testimony. Nevertheless, the
magistrate judge determined that Heard provided “no coherent theory” as to how fhe
affidavit failed to establish probable cause for the search. The magistrate judge élso ordered
that the affidavit be filed in the record. (DE 336, Application for a Search Warrant.)

In his objections, Heard asserts that the affidavit filed in the record is nbt authentic.
He argues lthat it differs in some way from the copy provided to him during his jury trial
There is no merit to this argument. The affidavit filed in the record has been maintained in
the Court’s possession. The Court agrees with the magistrate judge that Heard has
presénted no meritorious argument that the affidavit does not establish probable cause.
Accordingly, the Court cannot find that Heard’s trial counsel was ineffective for failing to
move to suppress evidence on the basis that the affidavit was insufficient. Nor can the
Court find that appellaté counsel was ineffective for failing to make this argument.

Heard’s third objection deals with the magistrate judge's rejection of Heard's

argument that he received ineffective assistance of counsel during proEeedings to determine

4.
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his cumpetency. The Court is uncertain as to precisely what objection Heard makes t}o this
determination. He points out that his counsel at the competency proceeding, Andrew
Stephens, testified that he had no strategy for contesting the competency evaluation at the
hearing. However, Stephens further explained that he reviewed Heard's competency
evaluation, had no evidence to contradict‘ the competency finding, and Heerd refused to
cooperate with him. (DE 331, ’fr. at 25.) It was for this reason that he was unable to develop
any strategy to object to the finding.

The Court agrees with the magistrate judge’s determination that Stephens

conducted an adequate investigation into Heard’s competency, discussed his client’s

competency with the mental examiner, thoroughly read and analyzed the competency
evaluation prior to the competency proceeding, and chose not to contest competency based
on his own strategic decision that the evaluation was correcf, not on his belief that he had
no obligation to.

Finally, Heard objects to the magistrate judge’s determination that Heard 1s
procedurally bAarred from arguing in this motion that Judge Coffman erred in determining
that Heard was competent to represent himself af trial. The Court agrees with the
magistrate judge’s determination that Heard has already litigated this claim on direct
appeal. Thus, this claim cannot be reasserted in a § 2255 motion absent exceptional
circumstances, which do not ex1st here.

For all these reasons, the Court hereby ORDERS as follows:

1) the magistrate judge’s Recommended Disposition & Order (DE 335) 1s

ADOPTED as the Court’s opinion; '
9) Defendant Heard’s objections (DE 338) are OVERRULED;
3) Defend_antHeard’s motion to vacate, eet aside, or correct his sentence (DE 273) 1s

_ ,]jE‘NTEjjTadef,fA, — - N e P . A ) - e o e i s ,,,,;j,'”__ .
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4) the Court will not issue a Certificate of Appealability, Heard having failed to
make “a substantial showing of the denial of a constitutional right.” 28 U.S.C.
§ 2253(c)(2);.

Dated February 5, 2018.

o

KAREN K. CALDWELL, CHIEF JUDGE
UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF KENTUCKY
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AO 93 (Rev. 12/09) Search and Seizure Warrant

UNITED STATES DISTRICT COURT

for the
Eastern District of Kentucky

In the Matter of the Search of

(Briefly describe the property to be searched

or identify the person by name and address) Case No. 5:11-MJ-5060-REW

Real property known as 3461 Milam Lane, Lexington,

KY , which is a residence rented/occupied by Marquis
Deron Heard

SEARCH AND SEIZURE WARRANT

To: Any authorized law enforcement officer

An application by a federal law enforcement officer or an attorney for the government requests the search »

of the following person or property located in the Eastern~— — District-of — ———Kentucky

(identify the person or describe the property io be searched and give its location). )
Real property known as 3461 Milam Lane, Lexington, Kentucky, which is the residence rented/occupied by Marquis
Deron Heard '

The persoh or propcfty to be searched, described above, is believed to conceal (identify the person or describe the
property lo be seized): .
- See attachment. : : .

[ find that the affidavit(s), or any recorded testimony, establish probable cause to search and seize the person or
property. 1 have also reviewed and in part baser probable cause on the indictment in .
1l-cr-73. - S :

YOU ARE COMMANDED 10 execute this warrant on or before S [P 201 (

. (not to exceed 14 days)
& in the daytime 6:00 a.m. to 10 p.m. (J at any'time in the day or night as I find reasonable cause has been
p y
established.

Unless delayed notice is authorized below, you must give a copy of the warrant and- a receipt for the property
taken to the person from whom, or from whose premises, the property was taken, or leave the copy and receipt at the
‘place where the property was taken. ’ - :

The officer executing this warrant, or an officer present during the ex,ecution of the warrant, must prepare an
inventory as required by law and promptly return this warrant and inventory /to United States Magistrate Judge
-Robert E. Wier . / '

(name)

O 1 find that immediate notification may have an adverse result listed in 18 U.S.C. § 2705 (except for delay
of trial), and authorize the officer executing this warrant to delay notice to the person who, or whose property, will be
searched or seized (check the appropriate box) Ofor - days (rot to exceed 30).

Ountil, the facts justifying, the later specific date of

Date and time issned: A S 2a.17 . r—[z\f"\

@ on-lo;\p_M . ¥ Judge's signature
_City and state: L exington, Kentucky B Robert E. Wier - United Staies Magistrate Judge- S

Printed name and title
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PRETRIAL 8+ |-6

Lo B B - P R N B

* yourHonor, and T waint to I&gally GREIIERGE Tt pricr to trial

USA v. Heard, 5:1 1-C§RE. *
Pretrial Conference (1/7/2013)

50
MR. HEARD: Because it's going to be an appeal issue.

The foreperson never signed this, so I want to be able

to have — to make an oral moton to challenge the grand jury,

based on the fact that you said that actually once the witness
has testified. But I don't believe a grand Jjury was ever drawn

TREAL 14448 ot 73l

10
11

12

13

14
15
18

17

.18
19

i

-24

%zq

- T BT

You're being charged and tried todaylfor those items
fisted in Indictment No. 73, which is a superseding indictment
filed on November 3rd, 2011 Nothing mora nothing less.

The lune mdld:ment is not before mls Court. It is not
before this jury. More im)?qrcantly, _any arguments abogt the
iid e made to this Court, this

legality of an indictrment

Judge, and you have T ﬂaj“’" They are ‘not appropriate —

these are not appmpnaﬁc’?matters for the Jurysconsxderabon
The jury is.impaneled solely for the purpose of

determining whether the government can factually prove the

charges contained. in- Indim;:‘crnent 11-73, vyhigh is the superseding

indictment on November 3rd,’ 2011.
So I'm going to direct that you not talk to the jury or

‘question any w.;n_msses about t:he June 2nd mdlctment because | lt

is not before this Court.

| S

(T Y- st 9-a5):

So Im going to abide by my prior ruhng and will ask

that you do the same, and that we just not talk about that ﬁrst

TRHICEAERT 1 TEally UeEsht Haveany bearing -on your-giilt-or

#Y

innocence in the November 2011 indictment.

So if you'll please abide by my ruling and just stay
away from that subject.

MR. HEARD: That's fine.

=



9 MR. HEARD: [ was rEad{ng ovgrq: I actually got a

chance to™skim Gvar it because there

' been so much. gomg cm
11 only so much time to read it. '

I never really — it indicated i 'the pdtket that T was

13  to receive that she testrﬁed to C Int No. 3 arr the origmal
14 Frievar rha
1 plea, ~=L-TEAlly seen anything about ¢ }»__rrtl_, which s,

16  about that. And if there was, was there anyone that has

I
|
15 |
why I was taken aback. And 1 don‘t know who was to testify ]
i
|
17 testified on the stand in my trial?

(”" 3-103 ab )t

MR. HEARD: I want to know as far as who testified in
-~4—Coum;}. of-my: indictrrent. Beausem_thepad@ge,.hk&f_ﬁld -

———

"5 the information on the grand jury packet that I was glven by R
€& Special Agent Barto, I never FECEIV&d anything indicating. that :
7 she testified to Count 1 of the indictment.

'8_7 __ This is the count that has the strong footing, the. o
9 foundatson for the indictment, all three of them, and so we have

10 to figure these things out. :
11 And I want to know -- T want -- I want that to be added |
12 as one of my grounds for my exculpatory motion, because I want '
13 to know who testified to that on June the 2nd. Now, the other ,'

14 dates it doesn't matter, because that doesn't -- then I'm not

15 sure if they have to even come back in;_maybe_they do, maybe__ d
16 they don't. But on that particular date I want to be able to
17 get everything started from the foundation, from the footing of

18 this case.

Lv. 1902 3-20 a4 35-16) ,_’\

- MR HEARD: Aiso one more thmg, your Honorz Okay, now,
USA v. Heard, 5:11-CR-73, Jury Trial (1/10/2C13)

Jury Instruction Conference !

, 3-200
1 in the grend jury matter that I have for Ms. Barto, which I was
2 reeenty given, it referénées Mr.-Hemandez in Count 3 of the
3 orginal pleading, which T know we're not supposed to talk
4 about But it references Mr. Hernandez in the money-laundering
5 count. Which is absolutely fine, okay? .
53 In Count 2, it references the sale that [ supposed!y '
7 -made to Mr. Lewis on February 28, 2011. ;
8 And even as an unindicted coconspirator, I cannot say
8 who was referenced at the grand jury matter of Count 1 to be
10  able to attack it. And so that still places me in a situab’on
11 where I am unable to defend myself properly, you know o3 ]
.12'1 “ghost. BecauseI can attack and say, okay, in Count 3, -
13 Mr. Hemandez was, you know, the bulk of who you said was an
14 unindicted coconspirator, which is a'bsolutel-y fair. Butin
5 Count 1, I still do not know who is.an unindicted coconspirator
16  asfarasthe grand jury proceedmgs go




20 belive, to both,, . .. ... .. -

N

T REAL 31365 261

1 THE COURT: Okay. All right. Let me first alk abo
2 proof of the conspiracy. We have two CoNspiracies; the

ut

3 conspiracies to distribute crack cocaihe and Cocaine, .énd the

4 money-laundering conspiracy.

5 And to tell you the ope I'm the most concerned abéﬂt,

£  Mr. Thompson, and I'd like to hear from You about, is the ‘
7 money—laundering conspiracy. If you will remind me of any !

B evidence in support of the money-laundering conspiracy. !
S MR. THOMPSON : Would you like -- f

S {2 ____”Dj.E_C.C).u&T_‘-_And_please_r&pond-to-eaeh-eme.— SR ‘
11 © MR. THOMPSON:. Would you like me to address it first, ’
12 your#sior, in Count 62 . . '

13 THE COURT: Youn ress it in aﬁy particular '
14 order, but it's the one that's Heen i Rg me. !
15 MR. THOMPSON: Well, actually, if 1 may go in reverse, I ;
16 think one leads into the other one.

17 THE COURT: Okay, you rnaLy

18 MR. THOMPSON: And Fifiink the

evidence js. largety

19 Guplicitous: 1 think sort of the same evidence applies, we

et

13 MR THOMPSON: I3 may,  will go aheag with Count 6, L <}
14 because I think it sort of follows off of Count 1.

R
.

B I U

ST 3 sh17-05),

1 And in this Case, and that's where Igo b_ack to the

18 facts, the same SOFtiof scenario that 1 just spoke about on
18 Count 1 -- t‘hié bW SF drugs,

«ilograms of cocaine going from [ 7
20 M. Escalers t Vidor Hemandez, to M. Heard, and then that . i ép

) ! [
21 money going back the other direction; Mr. Heard taking cash,

22 u.s, currency in bulk, giving it back to Mr. Hermandez, who then
23 sent it back to Mr. Escalers. |

i

" (Pﬁ\:;g_: l*&%‘ég&aé': T """"'v

ion ¢ ' -/
21 S0 the 1956, to be clear, is a promotion charge, your ﬁ’/
22 Honor, related to Count 1. (
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7 - Now, here we have had direct testimony by Mr. Hemandez;
B8 and also, to some extent, Mr. Lewis. But Mr. Hermnandez
S testified about the existence of the conspiracy. He identified
10 the membership. He stated its objective and specifically
11 testified about its overt acts, including the quantities of
12  cocaine that was moved. .
- 43~ -———He-named-Mr—Escalers-and-himself-and-Mr—Heard-as~" =
14  having a busir;ss agreement. He gave specific testimony about

15  cutting the cocaine, repackaging it, exchanging drugs and money

T ——,

16 with Mr. Heard; describing in detmil the amounts of drugs and
17  money, because his own income was to some e)?:em: based on the *
18 quantites that he processed, for lack of a better term.

19 So based on that evidence, whether or not I believe it
20  or whether or not the jury's going to believe it, the Court

21 finds that the United States has presented sufficient evidence

22 for this issue to go tothe jury. Considering the evidence in
23 the light most favorable to the govemment, they could

24  convict - a reasonable jury could convict.

10  about me house and things Iater. But what they are saying is

25 . So I'm going to let that count Count i, the conspiracy
. P S
et il : IR - *r L Tt _——— .
(-— - 'L.? [ r: '
[, 3-137 &t - 105

g . ' THE COURT: Count 6 doesn't deal with — we'll Ik ’ g

A

1

11-  that this pmperty that went between you and Mr. Escalera, the |

12 testimony of Mr. Hernandez establishes that conspiracy.
i

T m@@« L 3193 o+ 19-19

MR, THOMPSON Ys your Honor. The ¢ person we wxll

. __xallege ¢.conspired with Mr. Heard to dlsmbute:cocame |s amf.;h

(12—

K 14 others, Mr. Escale.ra MrHemandez, and Mr. Lewis ag f'ar as the : ’ .
1§ . names-that were specifically mentioned. Of course, inference
18

could be drawn that there were more persons, but those persons

, 177 have been addressed speuﬁcanv within the province of the
.18, t:nal
v - . Gk

(\rb 3-197 at -3

13 MR_ THOMPSON T‘he one bnef issue T will address tiyat

g !

14" MR Heard-aased—l'—wm—ceranly-agree 5= matieruoﬁaw-ﬂﬁat—
15s any action that Mr. Cewis’ took ﬁ)llowmg hrs agreement to :
" 18 cooperate with the United States cannot and ‘has ot been |
17 consndered to be 3 part of the consplracyr‘because at that'point |
ﬁe is'a government cooperator. It's not something he's doing of !

|

!

{us own free will.

20 So to the extent that Mr. Lewxs and Mr. Heard had an.

21 agreement daung back in time, that would have had to have been |
22 preceding approx;r:natelyeNovember-of-zo10vAﬂMmQ'aﬁ:er"mat -+
23 ‘!

once he was contacted by law enforcement, I agree none of those,'
24 followmg activities have contributed to the conspnracy

—— — —— -
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2C tmngs -- all ofthese things led agents to seek and to obtain a
21 federel search warrant for the person and property of Mr. Heard
22 early last summer.

|
|
|
|
v |
23 * On the morming of June 7th, 2011, officers and agents i

24 executed 3 search warrant at the home ‘of Mr. Heard in Merrick
”5 Place apam—nens in Lexmgton Kentucky They also . 'l

’Tﬁﬂ L3704

15 Q. Detective Qualls, you testified previously about a searchi‘_

16 warrant Hat was executed aL Milam. Go you recall that 1
17 testimony? : -

18 A. Yes, Ida.

18 Q. Were you present for that search warrant?
B2 ¢ - S 0

T 8- 185 of I+

And for approximately how long did you continue the ruse?

I think we tried for maybe 10 or 15 minutes.

When he did not exit the residence, what happened next? '

»prp

We decided to make a forcible entry. We approached the

front door, lcnocked and announced, brsached the front door open “

and cieared the house.

0 O W

7 Q. ARG were you one of the persons who breached the daor on
Y THRALUREY T m e e e e

x4

8 A. Iwasn'tthe one hoidlng the ram, but I was one of the ﬁrst
10 into the house, yes. ‘ i T

11 Q. and did you assist in the ad:ual search of the home’ i
12 A, Yes.

T

f‘:i; 17 4/' d"‘ e ) + [ ’

AT A, Every agency has differerit procedures; but ves, I am
12 familiar with mine. .

13 Q. Okay.- And you are faff
14 and you Xsiow how the whole == pretty much how the system warks -

15 as a detective of the United Sbts government. Correct?
168 A, Yes.




TRLAL 37 'al 7.
RL/ 18710
§  BY MR. HEARD: ‘

7 Q. well, anyway, If you had evidence that came from, fet's say, ‘
8

7
a faulty search warrant, what would happen  the evidence in @
9 ial?
10 A e Hever kad a faulty search warrant. - !

would you guess would happen?

TRIL B-lo7\g% -85

8 ‘So the-first issue that he is askmg me to raise is ‘

8 based in part on what he perceived to be an irregularity, in

"0~ that thefirst Haicthent, "‘Ibent not the one he's 5 BEIng med

11 on, was issued and then referred to in the affidavit obmmmg

12 the search warrant, which actually occurred onJune 5, 2011, by i b
13 Judge W:er e I
14 © 7" TThen the'search is ;te;:&ted on the various &nd Sundry i

15 locations on June 7th. And based in great measure on the fruits
16 of that search, subseguent to the indictment, the first
TTT 7T 777 “superseding and then the second superseding came about.
18 And while your Honor I think understood that clearly
19 before the lunch break and I think even ruled that there's
20 nothing impermissible about that-procedure, Mr. Heard has asked
21 me to ask for purposes of this record to quash superseding
22 indictment No. 1 and superseding indictment No. 2, that with
23 which he was tried, because of the process that got us from the

|
|
!
i
|
1

t

24 original indictment, through the search, to today.
25 THE COURT: All right. Tunderstand better now.




