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UNITED STATES DISTRICT
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- JTLLINOIS PEORIA DIVISION
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V. ) " Civil Case No. 21-1268
v } N = | . ) . . .
UNITED STATES.OF AMERICA, )
* Respondent. )

Pendmg before the Court is Jeramy L. Davis’s Motion to Vacate under 28 U S.C. § 2255.

(ECF No..62). For the reasons stated below Petltloner s Motion is demed in part. _ -
BACKGROUND

The underlying conviction arose fror.n‘ a traffic stob that occurred on February 21, 201»8.‘
ECF No 51 até. Petttioner was pulled over bec’ads'e officers ran his tioense plates and discovered |
that the owner of the vehicle had a suspended license. ECF Nos. 28 at 2; 5 1 at 6. The passenger,
Colleen Wiles, prov1ded ofﬁcers w1th approxmately 3 grams of methamphetamme when ofﬁcers
_. asked if she had anythmg on her. ECF No. 51 at 6. Wiles stated that someone gave het the meth to _
“hold before gettiqg‘ pu11ed over. Id. An inventory.searoh of the veiﬁcle revealed a total of four
: methamphetamme pxpes and a small amount of marijuana, as well as a glass plpe in Wiles’s bag
Id. at 6. Petitioner was taken into custody and his vehicle was 1mpounded Id. Petitioner posted
bail and was released the same day. Id A conﬁden—tlal mforman-t told mvestxgators that defendant ’
began soliciting people to ralse money to get hlS vehxcle out of 1mpound prior to it bemg searched |
because Petmoner had a 51gmﬁcant amount of meth in the vehlcle that pohce “had not 1n1t1ally

. foupd. Jd. Police obtained a search warrant and'dlscovered 93 grams of meth in a secret



compartment as well as four cellphones and other drug paraphernaha Id. Police downloaded and
rev1ewed the contents of the cellphones pursuant to the search watrant and d1scovered numerous
commumcatrons ‘where defendant was negotlatmg with his source to provide large amounts of
meth Id Usmg this 1nformat10n, ‘the police obtamed a search warrant for Petitioner’s house Id
_ Investrgators executed the search’ warrant at defendant S re51dence where they also took Petitioner
into custody without incident. /d. Defendant verbally waived his Miranda rights and adnntted there
was methamphetamine in the home. He also admitted that any ﬁrearms found m the home belonged
to him Id. at 7. Police located' approximately 40 grams of methamphetamine and four firearms in
" separate locatiOns throughout the house. Id. |

The Govemment initially brought a Criminal Complamt agamst Petitioner for possession
| of 50 or more grams of methamphetamme w1th the intent to drstnbute in v1olatron of 21-U. S.C.
Sectron 841(a)(l) and (b)(l)(B) ECF No. 1. Petitioner was later formally indicted on three- Counts
two counts of possession of methamphetamme with mtent to drstnbute and one count of possessron
of a firearm in furtherance of a drug trafficking crime. ECF No. 10. The Government later brought
a supersedmg indictment making minor mod1ﬁcat1ons ECF No 20 Petitioner. was released on
bondtoa Residential Substance Abuse Treatment Center over the Government’s objection. Docket

~

Entry 4/16/2018.

Petitioner was first represented by Karl Bryning from the Federal Public Defender s Ofﬁce
but Mr Bryning ﬁled his Metion to Withdraw after Petitioner retamed Charles Gregory Schierer
“as private counsel ECF No. 26. Shortly after Pet1t10ner retamed Mr. Schlerer he ﬁled a Motlon to”
Suppress ECF No. 27. In that Motion, Counsel challenged the legality of the trafﬁc stop and ther
scope of ‘the search warrant for his arrest. Counsel argued that law enforcement conducted the

February 21, _2018 traffic stop without a reasonable and articulable suspicion that Petitioner had



vrolated a crrmmal statue Counsel also argued that law 'enforcement exceeded the scope of the
search warrant for Petltloner s re31dence Petrtroner s motion essentlally argued that the polrce did
not have enough 1nformat10n to pull over his vehicle and were operatmg on a mere hunch. Id
Through this stop, the pohce ultimately found approxrmately 96 grams of methamphetamme a
drgrtal scale apipe, a syrrnge multiple cellphones, pills, and brass knuckles in Petrtloner s vehlcle
Id. at 3 Based upon the paraphernaha found in Davis’s car, a judge later granted a search warrant
-of Defendant s residence where polrce found more methamphetarmne drug paraphemaha, and
. multrple firearms. Id. at 4 Petitioner argued in his motion to suppress that the search Warrant Was
for. methamphetamme and other paraphernaha—not for guns. Accordrngly, Petitioner argued that
~ the seizure of ﬁrearms was 1llegal and should be suppressed. ECF No. 28 at 9.

Shortly after Petitioner filed the Motion to Suppress, the Probatron ofﬁce ﬁled a petition to : ’
revoke Petitioner’s release because Petrtroner attempted to cash a ﬁaudulent check and a second
check was t‘ound on Petitioner’s person. The drug program advised that it was .unsuccessfully
| discharging Petitioner from its program, and he would not b\e,allowed to reside in their facility.
ECF No. 29 at 2. Petitioner withdrew hiS' Motion to Suppress without the Governrnent responding

\

and mdrcated he would hke to enter a gurlty plea ECF No. 32.

Petitioner srgned a Plea Agreernent and Strpulatlon of Facts for Count One Possessron of
| _Methamphetamrne with Intent to Drstrlbute and Count Three, Possessron of a Firearm in |
Furtherance of Drug Trafficking’ Cnme ECF No. 36. The plea agreement explarned that the
Possession of Methamphetamrne wrth Intent to Distribute charge carried sentence of no less than
ten years and that his Possession of 2 Fi 1rearm charge carrred a sentence of no less than five years
Id. at4-5. Defendant broadly waived his appeal and collateral attack nghts Id at 6. The agreement

clarified that this waiver did not apply to a claim of ineffective assistance of counsel. /d. Davrs.



| also agreed to fully c.ooperate;withlaw enforcement lofﬁlcialand the plea agreement contained '_
provisions about any possible downw‘ard’deviations based on U.S.S.G. 5K1.1 or -Fe‘deralvRule of
Criminal P.roeedure 35(b) as a result of his cooperation. Id
The'Court ultimately. accepted Petitioner’s gullty plea and set a sentencing hearing. ECF
l\lo. 42. Shortly aﬁer the Court accepted Petitioner’s guilty plea, Mr. Schierer vﬁled a motion to
withdraw Defendant’s guilty plea explaining that Petitioner believed Mr. Schierer wrongly advised
vhirn on whether he had a meritorious motion to suppres's. ECF No. 43. CounSel explained that there
was a pOllCC report that says that the detective verbally advised Petitioner of his Mzranda tights,
but that Petitioner refused to sign the form waiving Miranda rights. Petitioner beheved that the :
form was required for his Miranda warm'ng to have been admmistered properly. [d. at 2. Petitioner
| believed that the case Fellers v United States, 540 U.S. 529 t2004) supported his motion and that
* his attorney failed to ﬁle a meritorious motion that would have prevented defendant from entering
a guilty plea. Id. Schrerer subsequently filed a motion to wrthdraw as Counsel due to Petitioner s
belief that he provided ineffective assistance of counsel ECF No. 44 |
Mr. Schierer Was replaced with Christopher McCall who ‘eventually made clear that
Petitioner wished to move forwarcl with the guilty plea by filing a Motion to Withdraw the Motlon
to Withdraw Guilty Plea. ECF No. 50 In that motion, Counsel explained that Defendant and
Counsel met-three times over the past ten days to discuss his case. Id. He explained that Defendant :
. and 'Coimse-l c-oneluded that Defendant’s attempts to withdraw his g-u-il-ty p.l.e.a were not basedon
accurate mterpretatlons of Fellers v. United States 540 U.S. 519 (2004) and Miranda v. Anzona |
381 U.S. 436 (1966) Id. Counsel further assured the Court that Defendant dld not mean to decerve

. the Court but h1s rmsmterpretatlon was based in part on his lack of legal background. /d.



v At sel;ﬁencing; it was clear ‘Petiﬁoner understood that he Was subject '.tlo maﬁdé;tofy '
_mimmmﬁ sentences. He spoice béfore the Court to_explain ﬁis‘ addiction and his use of ﬁrearms.
- Hé also acknO\'vlvedged that “I know I can’t say anything for you guys to '611énge myv’senten‘cing.” :
ECF Nd. 59 at 8. The Court imposed the nﬁaﬁdétory minimum sentence of 120 months as to Count
1 and 60 months .as to Cc;unt 3 to run consecutive to Couﬁt 1. ECF No. 54. The Court cirdeféd that
his séntericé w.o'ulrli run concurfently to any éentences imiabsed in Fulton County, Illinois. /d. -
Peﬁt;'oner did'not- éﬁpeal h{s sentence, bﬁt nearly a year after hi.s sentenciﬁg, he.ﬁle'd the instaﬁt
§ 2255 petition. - -
| Petitioner claims each of his three attorne?s, Karl Br‘ynin‘g,v. Charles Schieref, and
Christbpher McCall were ineffective becaﬁse Davig believes that he could Have either been
~ successful at trial or he.could have reduced his sentence for;h'is offenses df possession of at least
50 grams of mo;é d_f niéthampiietamine with inteﬁt to d_i‘stribute aﬁd possession of a. ﬁréarm hil

furtherance of a drug trafficking crime. The Court found Petitioner waived his attorney-client

v

privilege as to the issues raised in his § 2255 Petition and ordered Petitioner’s prior counsel to
.submit affidavits 'add;essigg the manner Petitioner believed cqunsel was ineffective. Petitioner hés
r,esl;o;nded, and this Qrder follows.
| LEGAL STANDARD
| Section 2255 provide§ that a prisoner “méy move the coﬁrf which hﬁposed the sentence to
vacate, set aside, or correct the sentence” on the basis that his.sentencé‘ was imposed “in violation
of f;he Constitution or laws of the United Stétes ... 28 U.S.C. §.2255(a). Ifa p¢ﬁtionér is able to
} successfully ;cxssert a violation, “the court shall 'vacate and set thé judgment aside and Ash_alkl
' i disc‘har'gé thé prisoner br resentence him or grant a new trial or correct tﬁe sent’ehce as may appear

-

appropriate.” § 2255\(b). This is an extraordinary remedy because a petiiioner seeking § 2255 relief



haé already “had an‘oppoftﬁm'ty vfor full proc‘ess.” Almonacid v. United Statés, 476 F.3d 518, 521
(7th Cir. 2007). : | |
' P‘éélttj-'—con\'rict‘ivoh relief under § '2255. “is appropriate vo‘nl‘y for an error \o.f law that is
jui'isdiqtional, constituﬁépal, or constitutes a fundamental defect which inherently results in a
~ complete miscarriage of justice.” Harris v. United States, ‘366/’F.3d 593, 594 (7th-Cir. 2004) .
(iﬂtefﬁél quo-tationsv'and cifation fomitted). In deciding a § 2255 motion for post-conviction reliéf, '
“evidence arfd inferépces drawn from it are viewed in a light most fav'orablé to tile ‘governmentv.”
United States v. Galati, 230 F.3d 254, 258 (7th Cir. 2000).
| ' :A § 2255 motion does not require'én, évidentiary hearing if “the niotion and the files and
A records of the case éOnclusivély show that the prisoﬂer is enﬁvtled to no relief.” Brucé v. United
. States, .256. F.3d 592, 597 (7th Cir. 2001). Mere specﬁlatiqn does n9t~wafraﬁt an evidentiary
“hearing, as the petitioner must file a detéiled and specific affidavit showiné “the petjtionér has -
actual proof of his allggations beyond I;lere uhsupp;)rted assertions.” ]{afo v. United Sta_te;, 467
F.3d 1063, 1067 (7th Cir. 2006). It is ‘well-establi"s‘héd that the affidavit is “a threshold rgquire;rient;
its absence precludes the necessity bf a ﬁééﬁng.” Id |
A C'jairn of ineffective assiStarice of counsel is appropriate to brmg ina§ 2255 mot}on.
“The right to counsel is the right to effective assistance of counsel.” Missow’i 2 VFri);é, 566 U.S.
134, 138 (2012). To preifailxo‘n an ineffective assistan;:e of counsel cl’aim,‘ a ﬁetitioner must show
3 that: (1) “counsel’s performance was deficient,” a‘nd.that (2) “the 'deﬁcient performance prejudiced
the defense.” Strickland v. Washington, 466 U.S. 668, 687 (1984) Because the Strickland test
requires both deficient peﬁommcé_ and prejudice, an iﬁéffective assistanée of counsel claim can
fail for 1ack Qf pFejﬁdic’e “without ever considering the question of counsel’s actual performance,”

"~ and vice versa. Unfted States v. Taylor, 569 F.3d 742, 748 (7th Cir. 2009).



In order to“demon.stfate orejuoice, “[t]he defendant must show that there is‘a ,rea_sopable
probability that, but for counsel’s unprofessional errors, the resutt of the proceeding would heve
been dlfferent ? Strzckland 466 U.S. at 694. In order to establish deﬁment performanoe “the |
petitioner must show ‘that counsel s representatlon fell below an ObjeCthC standard of
reasonableness.”” Koons v. United States, 639 F.3d 348, 351 (7th Cir. 2011) (quotmg Strickland, |
466 US. at 688)). “The Aquestion is whether an attomey’s representation amounted to
incompetence under prevaﬂmg professional norms, not whether 1t dev1ated from best practices or
most common custom.” Sussman v. Jenkins, 636 F.3d 329 349 (7th Cir..201 1) (mtemal quotatlons
"and mtatlon omltted) “Importantly, D]udlclal scrutmy of counsel s performance must be highly -
,deferentlal mdulgmg a ‘strong presumption’ of effectiveness to combat ‘the dlstortlng effects of o
hindsight.”” Atkins v. Zenk, 667 F.3d 939, 944—45 (7th Cir. 2Q 12) (quotmg Strzckland, 466 U.S. at
639). | |

DISCUSSION

Plaintiff brmgs most of his claims under the larger umblella of ineffective assistance of
couosel and lists e1ght grounds for potential relief. Petltloner repeats some allegatlons througtlout
the com-plaint 'and other alleg_ations overlap. The Court addresses eaoh o_f Petitioner’s claims as it
. understands them. | | |

a. The Court has sub]ect matter jurisdiction over this contmversy

Petmoner claims that the Court did net have subject ‘matter Jmsdlcnon and the judgment
is -void. He claims that the cause was not lawﬁltty mst}tu_te‘d and must 'be.set aside. He notes that
the prosecution was initially instituted by avet:iminal .eompleir;t, without notice or.a heap'ng, which
tte claims violates his Constitutional rights. He also objects to being charged with possession witﬁ

intent to distribute because he claims that the officer had no information that the methamphetamine



was for distribution. Petitioner also clairns that he could inot haye know‘inglyvvya'rve_d his r_ight for
a preliminaryt hearing‘i and that either hlS attorney' or the Governmen't‘Wi-thheld the necessary
mformat10n from him. |
- As an initial matter 18 U S C § 3231 authorizes the court’s statutory power to ad]udlcate
this case as it was brought under 21 US.C. § 841, et al. As to the clarms regardmg his waiver of
prehrmnary injunction and receipt of the complamt the record indicates that Davrs recewed a copy
of his complarnt in open court on March 5 2018, and that he vyas adV1sed of—and walved———ms

v

right to a prehmmary hearmg Docket Entry 3/5/2018. Thxs is further conﬁrmed by Mr. Brymng S
'afﬁdavit that he provided Davis with all the information recelved from the Court and consulted
with Davis regarding the waiver of the preliminary hearing. ECF No. 78-1. Petitioner’s claims on -

this issue are without merit.

b. Petltloner has not supported his claun that Attorney Karl Brymng provrded
meffectrve representation. :

Petitioner appears to complam that the proceedmos were mltlated by a criminal complaint .
as opposed toan mdlctment approved by a Grand Jury. Rule of Crrmmal Procedure 3 clanﬁes that
a Complamt made under oath before a mag1strate judge (or other certain judicial officers if a
magrstrate is not reasonably avallable) may issue. Fed. R. Crim. Pro 3. If the criminal complamt
or the accompanying affidavits establish probable cause, the judge must issue an arrest warrant-or

a summons if the attorney for the Governnrent 'requests it. Fed. R. Crirn Pro. 4(a). Then the person
must be brought before a maglstrate (or in some cases another judicial ofﬁce) for an initial
appearance Fed. R. Crim. Pro 5(a). The Judge must inform the defendant of the complaint and any
affidavit and the nght toa prehmmary heanng Fed R. Crim. Pro S(d) Rules 7 explains that ofher
than cr1m1na1 conternpt an offense must be prosecuted by an mdrctment if it is punishable by more

than one year in jail or by death Fed R. Cnm Pro. 7. Accordingly, it was necessary for the



'Goyemménf to obtain an inciictmc_:nt here and'they d>id> éo_ justba few wéeks after filing the
Cofnpiaint. However, Petitioner has not supported his assertion that the process of ob-.taiﬁin.g an | |
arrest Werant Wés 'imp'roper. Hé wés indiéteci as the ’Feder»al Rules and Fifth Aniéndr'nent to the

' Cdlnstit‘utionvrequ‘ir-;:.' Accordingly, Mr. Bryning was nof in.effec..:tiv;:. for failing to‘act because this
‘process followed the Federal Rules of Criminal Procedure, and the Constitution and Pctitioner’s
. assertions are frivolous.

Petitioner ’aiso ‘claims that Mr. Bryning féiled té ~neg0tiat¢ a better plea with the . -
Gévernment and failed to inyesti'gate iaw or facts in his case. Petitionér does not maké any speéiﬁé :
, 'aséertions regarding how the plea negotiation process was prejudicial to him. In the plea context,
;:ounsél renders deficient performance if he failé to timely advise his client of a formal plea offer
Frye, 566 U.S. at 145. or if he provides legally incorrect or unreasonable advice about Wheﬂier to -
accept the plea offer. Laﬂer v. Cooper, 566 Us. 156, 167-168 (2012). Petitioner’s unsuﬁpo‘_rted
-allegation that a better deal should haye been possibie does nothing support his allegatién that Mr.
Bryning was ineffective. Nofe;bly; Petitioher was facing.multiple mandatory minimum senténces.

Mr Bryning submits the plea agreement (ultimately the same piea agreelﬁen’t Dévis later
entered into, wi?h different counsel) was fhe best one available under tﬁe ,c‘ircumstaﬁces'_and/

: repl;esented the lowest senfeﬁce offered by the Government.'vECF No. 78-2. Davis argues, without

.devel(.)pment, thét Mr. Br};ﬁing also failed to file motions or investigate; Mr. Bryning stétes that

~ he fully . reviéwed all .the d»isc{)very,A evaluated séveral Vpossible grounds for suppression, z}nd

believed nohe would .be hon—fn'volous. .ECF No. 78-2. Petitioner also did-hot_enter‘into‘ tﬁe plea

agreemént wbilé Mr. Bryning ﬁepreseqtiﬁé him. He obtained private cbunsel who did file a motion
to 'suppress before Defendant ultirﬁate_ly agrieed to enter into the negotiated plea agreement.

b
\
\



_According_ly, Davis’s assertions as to Mr. Bryning are not sufficiently supported and are . .
therefore denied.

~ ¢. The record does not support. Plaintiff’s assertion that the plea agreement was not
knowing and voluntarily entered or that the facts did not support hls conviction.

In Count Three, Plalntlff asserts that the plea agreement was not knowing and voluntary
- because the facts did not support the convictions. He specifically claims that the Government did
- not show that he intended to sell the drugs found in his vehicle or his home He also claims that '
the test that’ the Government conducted on the drugs cannot give the purity of a drug which was
| 'neces'sary to support his conv1ct10n. In Count Four, Plamtlff asserts that the Government lied when
it said that it obtamed a statement ﬁom Martina LeBegue, his g1rlﬁ1end
A review of the st1pulat10ns of facts in his plea agreement and the Rule 11 plea colloquy
evidence a factual bas1s to support the charges. Petltloner also admitted to the Government that he
sold methamphetamme ECF No 78 5. The quantity alone, over 50 grams goes far to support that
Petitioner 1ntended to dlstnbute these drugs. The plea agreement also outlmes that the police
located three dlgltal scales, approx1mately three-hundred small square plastlc baggies, and various ’
~drug paraphemalla which supports an inference of drug dealing as opposed to personal use. See _
Umted States v. Irby, 558 F.3d 651 (7th Cu 2009) (citing govemment W1tnesses testifying that
crack quantlty was 1ncon51stent with personal use, that its packagmg in fifty-nine mdmdual
baggles and the presence ‘of scales also suggested that the crack had been prepared for sale in
determining that the record was not devoid of ev1dence of [Defendant s] guilt). The cell phone
‘ records also contamed communications Petitioner had with his sources requesting large amounts,
of drugs. The unobJected-to revised presentence report further indicates that a purity analy51s was

mdeed conducted. ECF No 51 at’ 6 The evidence that the methamphetan:une was intended for

10



distribution is overwhelming and tncludes Petitioner’s own adnn'ssion that the drugs were for -
distribution. | | | )

: .Petitioner‘ also acknowledged'that after his police stop on February 20, 20t8 when his car
was impounded, there was a violent encounter at his home due to his inability to pay people after
the police conflscated. h1s methamphetamine. ECF No. 78-5 at 2-3. At the time, Petitioher already
had several guns in the house for hunting but had not B;eﬁ huntmg ina whjle. He 'admitted that he
placed the guns around the house for protection after this incident. He stated that thrs was the first -
t1me he had used the guns to protect hlmself and hlS drug business. /d. -

After the violent encounter, Petitioner contmued to pursue his drug business. Id.- He
‘ gathered mone}t to restock his supply of rnethamphetamme He purchased 1.5 ounces on one trip
and apparently restocked on another occasion as well. Id. The br eah—m Petltroner placmg loaded
" guns around his home, and Petitioner restockmg his methamphetamme supply happened shortly
after his initial February 2018 arrest. Petitioner did”notllearn his Iesson; he instead returned to and
;escalated his drug vdealing behavior. Petitioner also signed the plea agreetnent admitting his
conduct and made statement during his hearing.on his plea agreement admttting his guilt, -
'Moreover,'Davis’s claim here is both waived and procedurally defaulted. Davis waived his
- rights to appeal or collaterally attack his convicti'on and sentence except for any claims of
ineffective assistance of counsel. ECF No. 36 at 6-7. Thevagre'ement.is clear that the waiver
inc-ludes any claim that “the conduct 0 w-hi-ch defendant has admitted’ does not fall Wlthm -the sc-ope
of the statute(s).” Id. | | |

A defendant may waive the tht to appeal hls convrctron and sentence, as. well as the
ability to challenge elther in a collateral attack. United States V. Mboule 23 F.4th 756 (7th Cir. |

2022); United States v. Alcala, 67‘8 F.3d574, 577 (7th Cir. 2012); Keller v. United States, 657 F.3dv

11 -



675,681 (7th Cir. 201 l) The Seventh C1rcu1t has repeatedly held “that a Voluntary and knowmg
. walver of an appeal is Vahd and must be enforced.” Dowell v. Umted States 694 F. 3d 898 (7th
Cir; 2012) (mtemal citations omitted): Courts have declined to enforce an otherwise valid appea_l
Waiver only in a few limited cifcumstancesmfor' example', “when‘ the sentence e'xce_eds"the ‘
»statutory,max.imur_n, when,}the plea or ‘cour£ relies on a oonStimtionally mpemnssible factor like
race, or when c_oonse_l is ineffective in the negotiation of -the plea agreement.” Dowell, 694 F.3d at
902; United States v. Nulf, 978 F.3d 504, 506A‘(7.th Cir. 2020). |

" The wavier of an appeal must be knowing and voluntary. (Urnited States v. Sines, 303 F3d
793, 798 (7th Cir. 2002). A review of the change of plea hearing confirms Petitioner’s'\i/éiver was
knowing and voluntary. Aleala, 678 F..3d a’s 5'78;79 (“In assessing the knowing and ‘Voluntery _
- character of the defendant’s waiver, the court should lend particular credence to the defendent’s
representations to ‘th'e- court dnring his plea colloquy, duljing which he is ooligated to tell the
- truth.”); see also United States v. Clzapa,. 602 F.3d 865, 869 (7th Cir. 2010). Plaintiff‘ s attorneys
Mr. wSchie_:rer and Mr. McCall both independently confirm that they reviewed the plea agreement )
With Petitioner, in deptht ECF Nos. 78-2; 78-3. Accordingly, Petitioner’s assei'tion that his guilty
plea was not fectuall}; supported is both meritless and he otherwise \;Jaived his ability to attack his
conviction on that basis.

d The record does not support Plaintiff’s assertion that Mr Scherier y was ineffective for
permnttmg Petltloner to sngn a plea deal and withdrawing the motion to suppress. ’

In Counts Five andS;x, Defendant argues that Mr. Schener prov1ded ineffective asswtance
' of Counsel during plea negotlatlon stage for w1thdraw1ng his motion to suppress and allowmg ‘
| Petitioner to enter into a: plea agreement that was not factuail‘} supported |

To successfully argue a clalm of ineffective assistance of counsel for failing to file a

suppression motion, petitioner must “demonstrate that there was both a reasonable probability that

12



he 'wo_ﬁlldvhaVe prevailed on the motion to suppress and a reasovnable 'probabillity fha't, if his .
“confessions were suppresse¢ he would have been ac.quitted.” Hicks v. Hepp, 871 F‘3d‘ 513, 526 .
(7th Cir. 2017) (intemal,quotations omitted). in examining counsel’s céhdupt, the courts are
‘fhighly deferential” 'to,coupsel and presumes that the'decision§ ‘const»jtute reasonable lit-igation/
strategy. United States v. Best, 426 F.3d 937,945 (7th Cir, 2005),

Mr. Scheirer explains in his affidavit that he withdrew his motion tb suppress pursuant
entering the plea 'agreemeht. ECF No. 78-2. He explains while he vieWed the motion as
meritqrious, he had reservgt@oﬁs about whether the motién woulc_l ultimately be granted. Id. He
also did ﬁot belie.ve that thére would be a clear pafh toward a?:quittal at trial. Id. Mr. Scheirer state»sv
that he advised Peti_tioner on th¢ likeiihood of success of the motion and the potential outcome at

- trial. The Court also obserye_s that the Government agreed to dismiss 'Courlnt Two, another
Possessibn_of Methémphetamine with Intént to DistriBute. | |
Petitioner compl‘;iins about the pressure Mr. Scheirer _r..)lac‘ed iJ;)on him to plead guilty. He
does not'allegé, hoWevér, that Mf. Scheirer intimidated or lied to him. Often, the stakes are high
: in the context of a criminal prosecution. An attorney’s honest.assessment of the se.r'iousn.essl of the
cése aﬂd the risks of réjecting a plea ageeﬁent ‘méy feel like pressure to a criminal defendant. -

vThat,' hdwevef, 18 not;the fault of counsel, but tﬁe nafural consequence of making an impbrtant

decisioﬁ that could lead a criminal defendant to spending more timé in prison if he refusés a plea

agréement.’ | |

-+ Moréover, at his chaﬁge of plea hearing Before the magistrate judge, Petiti_bner twice‘
confirmed that he was not ,thifeatcned to plead .gﬁilty. A “ciefendanf’s declaration in open court that ~
~ his plea is not th_é product of threafs 01;v coercion carries a strong prﬁesmnptioﬁ of_ verac—i’t«y.’»’ United

States v. Seybold, 979 F.2d 582, 589 (7th Cir. 1992) (quoting United States v. Darling, 766 F.2d

13
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1095 1101 (7th Cir. 1985)) Petrtloner s clear statements in open court are strongly presumed true
' Petltloner s description of Counsel assessment that Petitioner could face a longer sentence 1f he

B didvnot plead guilty also does not constitute threats sufﬁc1ent to _overturn Defendant’s gullty plea.

e. The record directly conflicts with Petitioner’s assertion that he was unaware of his
_rights to appeal after sentencing, but the Court cannot conclusively determine
whether Petitioner attempted to contact Counsel regarding an appeal.

Petitioner claims that he was unaware of his ability to appeal. However, at the hearing the
| _ Court confrnned though he' had waived his appeal ﬁéhts, he had 14 days to file an appeal himself
“or ask Mr. McCall to do so on his behalf. ECF No. 59 at 14. Petitioner complains that McCall did
‘not advise h1m of his nght to appcal since he could appeal plam error, Jurrsdtctlonal issues, and
 ineffective assistance of counsel. Petitioner further clanns that he called McCall’s office, but his
ofﬁce refused to take collect calls. Then, five months later when he had ‘free calls, he called
McCall’\s. ofﬁce and his office advrsed him that McCall vl/as not his attorney after sentenc'ing
When a petltloner provides an affidavit that. supports factual allegatron that 1f true may
entitle him to relief, a hearmg may be required. Lafuente v. United States 617 F 3d 944 (7th Cir. | |
2010). In his sworn motion, Petitioner represents that he was unable to_ contact counsel via
telephone because his office rﬁefused to accept his collect calls. He later‘ provides another affidavit
as an attachment to h1s reply brief staﬁng that he was not able to file an appéal hecause his ofﬁce
refused to accept any of his phone calls He appears to concede that the day of sentencmg, he did _
not ask his counsel to appeal. He clarms that at some time he attempted to contact McCall but does
not explicitly state whether it was within the relevant trrneframe. :
McC.all.-also submitted an afﬁdavit that' states that Petitioner never directed him to file an
' ‘appeal. ECF No. 7 8-34.. He states ‘that other than , c_ontact 'rega'rding a potential cooperation
reduction pursuant to Rule 35 Mr. McCall never received any phone calls or correspondence from -

Pet1t1oner requestrng he filea notlce of appeal McCall disputes Davrs s assertion that he could not

14



reach him; explaining that his office rotltinely .accepts all collect calls from clients and responds to
clients. MvoCall_als'o states that he does 'not recall Davis contacting him within a reasonable tinie
| _ efter his senten'cingg other tl'lan to inquire about the Rule 35 process, which indicates Petitioner did
sueceesfuﬂy reach Mr. NlcCétll for other reasons.

| Moreover, the sentence was the minimum ,that the '_Conrt] could sentence him to serve.
There was nothing surprising tlnat happened ‘at_.sentencing and Petitioner $igned the plea agreement
v thet e_learly outlined klis weiver of his ability to appeal that explained Petitioner was subject o
mandatory minimnm sentences. Petitioner acknowledged at his sentencing hearing that he was
subject to mandatory mmlmum sentences and appeared to acknowledge his guilt. Sentencmg went
as expected in that Petitioner received only the mandatory minimum sentence. That Petitioner
-agreed to move forward with sentencmg and received only the rnandatory minimum sentence
undermines his assertion that he wished to appeal. '. |

However the Seventh Circuit has repeatedly confirmed that an. attorney 1gnor1ng his

- client’s instruction to file an appeal isa constltuuonal violation “regardless of whether an appeal ‘
was likely to succeed.” Ryan v. United States, 657 F.3d 604, 606 (7th Cir. 2011) (citing Roe v.
Flores-Ortega, 528U.S. 470, 477 (2000); Peguero v. United States, 526 U.S. 2?, '28‘(1‘999); |
Rodriguez v. Uﬁited Siates, 395 US 327, 330 (1969); Gant v. United States, 627 F.3d 677,‘681 '
(7th Cir. 2010); Cantellanos v. United States, 26 F.3d 717, 718 '(7th Cir. 1994)). Once a petitioner ‘
‘has alleged that counsel failed to file an appeal “the only other questlon to ask is whether [the
‘petmoner] had personal knowledge of the facts underlymg his clau‘n and, if so, whether anythmg |
made the alleganons ‘palpably \mcredtble or discovery otherwise pointless.” /d. (citing

Machibroda v. United States, 368 U.S. 487, 495 (1962); Lafuente v. United ,States, 617 F.3d 944,

946 (7th Cir. 2010); see also Mahaffey v. Ramos, 588 F.3d 1142, 1145 (7th C1r 2009)). Here,

15




* Counsel for both parties to coordinate a date fora hearing on the narrow issue of whether Petitioner-
-attempted to contact counsel to file an appeal..

* ENTERED this, 22nd day of July, 2022.

7 s/ Michael M. Mihm
Michael M. Mihm

United States District Judge -
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'UNITED STATES DISTRICT COURT
' CENTRAL DISTRICT OF ILLINOIS

PEORIA DIVISION
JERAMY L. DAVIS, )
' N | )
Petitioner, )
) Criminal Case No. 18-10010
V. ) Civil Case No. 21-1268
- UNITED STATES OF AMERICA, )
. V ) K
Respondent. )

OE!NION AND ORDER
On Apnl 6, 2023, the Court held a hearing related to Petmoner Jeramy DaV1s s 28 U.S.C.

é 2255 petitio on the narrow issue of whether Davis attempted to con_tact Counse] about filing an .
appeal in his underlying ‘c.riminal case. The Court ennouneed on the recordv there was insﬁfﬁcient
evidence to 4ﬁnd in Davis’s faver.and his peﬁtion (ECF No. 62) was denied. This wﬁtteh opinion
/follows to provide_' additional baeliground and explanation.
BACKGROUND
Davis signed a‘plea agree'ment for possession of methamphetamine with intent to dietribute .'
and possession ofa ﬁreérm in fuﬁhe;ance of drug trafﬁeking. ECF No. 36 at 3. In that agreement,
Davie waived his ‘n'ghts to appeal or ‘col.laterally attack his conviction and sentence except for
limited e).(ceptions including that he received ineffective assisteﬁee of counsel. Jd. .at 7. Davis filed
2 motion to withdraw his® guilty plea (ECF No. 43) but later withdrew the ‘motion to withdraw his
guxlty plea ECF No. 50. At sentencmg, it was clear Petitioner understood that he was subject to
" mandatory minimum sentences. He spoke before the Couﬁ to explain his addiction.and his use of
‘ ﬁrearrns. He alsov e}(p]aihed that “I knew I can’t say anything for you guys to change my
sentencing.” ECF No. 5-9. at 8. The Court imposed the mandatery m.ini-murr»} sentence of 120 months

1
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~asto Lount 1'and.60 months as to Count 3 to run consecutive to C'ount.l.' ECF No. 54. Petitioner
did not appeal ‘his sentence, but nearly a year after his sentencing, he filed the instant § 2255
: ~petit‘ion. -

Petitioner initially filed a Motion to Vacate under 28U.S .C. § 2255 raising nUMerous issues

_ on September 23 2021. The Court found that Petitioner had raised issues that required a response

from the Government. (ECF No. 66). The Court granted the Govermnent s Motion for Afﬁdav1ts -

‘ that Petitioner’s three attorneys from his underlying criminal case submit affidavits to respond to -
his allegations ECF No. 68. The Government filed a response brief along with the afﬁdavrts ECF
No. 78. Davis filed a reply. ECF No. 87. The Court ultimately denied Davis’s Petition as to all
issues except whether Petitioner attempted to contact counsel to file an appeal. ECF No. 94. The
Court appointed Davis counsel and scheduled an evidentiary hear-ing on this narrow issue.
The Court held the ﬁrstl scheduled hearing on Deceinber 21, 2022 with Attorney Williarn
Loeffel 'representing Davis. At the | hearing, Davis complained that he” had been unable to
eommunicate with Counsel and it appeared that Davis was refusing to cooperate \ivith Counsel '
because he was unhappy that Counsel had not filed a written notice of ap’pearance despite being
appointed by the Court. The Court had repeatedly addressed this issue and explained to Daifis that
V.his attorney had been appointed and there was nothing else for his attorney to do in order to
renresent Davis. However, Mr. Loeffel agreed to file a written appearance and the Cour_t
rescheduled the hearing. | |
A second he'ai;ing was held on Janua'ryv24,\2023'. At that hearing, Davis still complained-
that he did not have 'adequate time to prepare with Co'unsei because they were unabie to meet in |
person due to various illnesses and other scheduhng conﬂicts ECF No. 167 at 3. The Court called

_attorney Christopher McCall over Davis’s ob)ection because it was the second time he had
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) appeared for the hearmg The Court also allowed Detective Fltzgerald to testrfy regardmg the Jarl
phone records The Court stated that Davrs could ask that the Court recall Mr. McCall at a later
- date if needed |
Mr McCall provrded testrmony that he discussed Davis’s appeal nghts with him on at least
three occasions, that Davis never asked h1m or any of his staff to file an appeal, and that it is hlS'
pohcy to accept collect calls frorn mmates even after representatron has ended. ECF No. 167 at 13
* He further clarified that Davis wa1ved hrs appeal nghts and only wanted to drscuss where he stood
* in terms of a Rule 35 reduction when they spoke about a month after his sentencing. Id. at 17.
Detectlve Fitzgerald testified about Davis’s phone records and conﬁrmed that the first tune
McCall S ofﬁce number appeared was October 26, 2020 which lasted 335 seconds and it was Davis
"who hung up that call ECF No 167 at 27. \
‘The Court held a third heanng on February 23, 2023. Minute entry dated February 23,
- 2023. Davis inforrned the Court he had fired Mr. Loeffel as his counsel, accused him of lying, and.
Mr. Loeffel stated that Davis hedhthreate_ned to sue him. The Court warned Davis it would not be .
appointrng hiln another attorney. Notabl.y, Mr hoeffel was his fourth attorney in this proceedmg.
- Davis agreed he would proceed pro se but stated he needed additional tirne to prepare.
Accordmgly, the Court allowed Mr. Loeffel to withdraw and scheduled a fourth hearing.
At the fourth heanng on Aprﬂ 6, 2023, Government witnesses agam conﬁrmed that Dav1s s
| phone records from the Jall reﬂected that he did not call McCall until after the time perrod for filing
." an appeal had lapsed They further explained that the new phone record system reflected calls that
were placed even if the «call was not answered. Davis’s brother»testiﬁed that he tried _t-o place a »
~ collect call to attorney McCall, but-that the ofﬁce did not eccept his collect call. He did not identify:

" himself as either an inmate or a client. Davis read his affidavit and his position appeared to shift -
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from directly stating' that he tned to cal_l-Couneel abo_nf ﬁling an appeal, but that McCall knew
about Varlons issues in his case and should have protected his interests by ﬁllng an appeal. Davis
stated that.he spoke with someone m McCall’s otﬁce on"October 26, 20_2(l which was well outside
the time to file an appeal. McCall confirmed Davis call around that time, but only to discuss a Rule

35 motion. Davie Vaguely‘mentioned making a flurry of phone calls but did not provide‘ specific

_testimony or specific dates about calling McCall in the relevant timeframe for filing an appeal.

Here, the Court reviewed the important events in this proceedrng However, Davrs had
flooded this Court with motrons filed rnult1ple appeals and there have been over 120 docket

entries since DaVis filed his.2255vpetition. The Court will not review every f_n'volous request and

' appeal here but notes that there were many.

LEGAL STANDARD
- Section 2255 provides that a prisornier “may move the court which imposed the sentence to

vacate, set aside, or correct the sentence” on the basis that his sentence was imposed “in violation

. of the Constitution or laws of the United States .. .” 28 US.C. § 2255(a). If a petitioner is able to

successfully assert. a violation, “the court.shall vacate and set the Judgment asrde and shall -

discharge the prisoner or résentence h1rn or grant a new trial or correct the sentence as may appear

| , appropriate.” § 2255(b). This is an extraordinary remedy because a petitioner seeking § 2255 relief

has already “had an opportunity for full process.” Almonacid v. United States, 476 F.3d 518, 521

" (7th Cir. 2007).

‘Post-conviction,‘rellef under § 2255 “is appropriate only for an error of law that is .
Junsdlctronal const1tut10nal or constitutes a fundamental defect whlch mherently results .in a'-
complete mtscarrrage of Justlce ? Hanzs v. United States 366 F.3d 593, 594 (7th Cir. 2004)

(mternal quotations and citation omrtted) In decrdrng a§ 2255 mot1on for post-conviction relief,
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, ev1dence and mferences drawn from it are viewed in a light most favorable to the government.”
United States v. Galatz 230 F.3d 254, 258 (7th Cir. 2000).

DISCU_SSION

"The Seventh Circuit has repeatedly confirmed that -an attorney ignoring his client’s :

mstructioﬁ te ﬁle an ‘ai)peal isa cohstitutional violation “r'egierdless of whether an appeal was likely
to succeed;” Ryan v United States, 657VF.3d 604, 606 (7th Cirt' 201 1)'(citiné Réé v. Flores-Ortega,
528 U.S. 4_70, 477 (2000); Peguesz v. United States, 5‘26 U.S. 23, 28 (1999); Rodriguez v United
States, 395 US 327,‘ 330 (1969); Gan‘tvv. United States, 627 F.3d 6'77, 681 (7th Cir. 2010);
Castellanos v. United tS-’tates,"26_ F.3d 717, 718 (7th Cir. 1994)). Once a petitioner has altveged—thet

counsel failed to file an appeal ‘the only other question to ask 18 whether [the pet1t10ner] had"

personal knowledge of the facts underlymg his claim and, if so, whether anythmg made the

allegetions ‘palpably incredible’ or discovery otherwise pointless." Id. (citing Mach.ibroda v.
United States, 368 U.S. 487 495 (1962.)' Lafuente v. United States, 617 F.3d 944, 946 (7th Cir.
2010) see also Ma/zaﬂey v. Ramos, 588 F.3d 1142, 1145 (7th Cir. 2009)) Accordingly, the Court
was compelled to hold a hearmg to resolve Dav1s s and MCCaH s competing claims about whether

Davis aftempted to co}ntact counsel within the relevant timeframe to file an appeal.

The Court is persiiéded by Attorney McCall’s testimony that he always accepts collect calls

from former clients even after representation has ended and his testimony that Davis-was only

~ " i ) -
interested in disctissing Rule 35 motion to reduce his sentence. Davis’s interest in a Rule 35 motion

" is reflected in the dovcket: ECF Nos. 78-4, 78-5. Moreover, the Government’s witnesseé explained
that there was no record of Davis having placed a call to Mr. McCall in the relevant timeframe.
-;Fin'all};, Davis appeare_d to rely more on the argument that. Counsel should have known that an

appeal was necessary to protect Davis’s interest rather than testifying that he tried to contact

i
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McCall about an appeal Davis did not prov1de specific 1nformation about calls he attempted to
. make that McCall s ofﬁce purportedly rejected Accordingly, the Court i3 persuaded that Dav1s
~did not du’ect Counsel to ﬁle an appeal and did not -attempt to colntact Counsel m the relevant
' timeframe ab‘oul 'f_iling an appeal. AoCOrdingly,‘ the, remainder of Davis’s § 2255 petition is
DENIED. ' | |
| ' CERTIFICATE OF APl’EALABILITY‘

Rule 11(a) of the Rules Governmg § 2255 proceedmgs requ1re the distnct court to “issue
or‘ deny a certificate of appealabihty when it enters a ﬁnal order adverse to the applicant.” As such, -
the Court must de_termine whether to grant Petitioner a certificate of appealability under 28 U.,S.C..
§ 2253(c)(2). | |

According to § 2253, a habeas petitioner w111 only be allowed to appeal issues for Which a
certificate of appealability has been granted. Sana’oval v. United States, 574 F.3d 847, 852 (7th ;
Cir. 2009). A petitioner is entitled to a certificate of appealability only if he can make a substantial
showing of the denial of a‘constitutional right. /d. v(civting 28 USC §2253(c)). Under this standard, _
a petitioner must demonstrate that “reasonable jurisfs could debate whether the petition should
,h'av.e laeen resolved in a different manner or that the issues preoented were adeqiiafe to deservei
encouragement to proceed further.” Slack v. McDaniel, 529 U.S. 473, 484 (2000). For cases m

_which a district court denies a habeas claim on procedural grounds, the habeas court should issiie
.‘ a certificate of appealability only if the petitioner shows that (1) juris'ts' of reason would find' it
debatable vs,/hether the petition st‘atesva valid claim of the denial of a _c_onstitutional rig‘ht,_ and (2)
jurists of reason would find it debatable whether the district court was correct in ‘_its procedural
| ruling. Id .

~ - / . . ) . . | .
Consistent with the discussion above, the Court does not find that Petitioner-has made a
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sub;t.ant.ival s‘how_ing of the denia] of a éc;nst‘itutioﬁal right. No claims raised before tms Coﬁrt_ have
| presented issues debatable among reéson:;lble' jurisfs; Therefofe,_ the Court deciines fo Ce:/nifsl any
issues for appeal pursuant"té § 2253(c)(2). - g | |
. CONCLUSION

For the reasons étated_ above, the re;maining claim n Davis’s Motion to Vacaté under 28 |

Us.c. § 2255 is DENIED. | |
' ENTERED this 11th day of April, 2023.
o s/ Michael M. M1hm |

- Michael M. Mihm
-United States District Judge
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=~ -~ UNITED STATES DISTRICT COURT_ .

5 o ' ) _ _ ' forthe =~ . . F‘LED
= : Central District of [llinois S

APR 178 2023

" Jeramy L. Davis |
- ’ GLERK OF GOURT

: | . U8 DISTRICT COURT
Petitioner-Defendant CENTRAL DISTRICT OF ILLINGIS

United Sfates'o_f America, Civil Case Number: 21-1268

!

)
)
)
Vs, ‘ ) Criminal Case Number: 18-10010
) ) .
)
)
)

Respondent—‘Plaintiff

JUDGMENT ON MOTION UNDER 2255
DECISION BY THE COURT. This action came before the Court, and a decision has

been rendered.

IT IS ORDERED AND 'ADJUDGED that Petitioner-Defendant Jeramy L. Davis’s - .
* Petition filed pursuant to Title 28 U.S.C. Section 2255 against Respondent-Plaintiff United States
of America is DENIED. The Court decliries to issue a Certificate of Appealability.- T

Dated: 4/13/2023
o/ Shig Yasunaga -

) : ' .+ Shig Yasunaga v
' Clerk, U.S. District Court™

MMM



Hmfzh States @nurf of Ap;amlz

For the Seventh C1rcu1t
- Chicago, Illinois 60604

Submitted July 24, 2024
Decided August 2, 2024

Before ;
FRANK H. EASTERBROOK, Circuit Judge

DAVID F. HAMILTON, Circuit Judge

. No. 23-1683
JERAMY DAVIS, , : . ! Appeal from the United Stateé District
' Petitioner-Appellant, . Court for the Central District of Illinois." -
"No. 21-1268
.
C o , Michael M: M1hm
" UNITED STATES OF AMERICA, o : ]udge

Respondent-Appellee.

ORDER
~ Jeramy Davis has filed a notice of appeal from the denial of his motion under
~28 U.S.C. §2255 and an application for a certificate of appealability. We have reviewed

the final order of the district court and the record on appeal and find no substantial
.showing of the denial of a constitutional right. See 28 U.S.C. § 2253(c)(2).

ACCdrdingly, Dai_vis’s request for a certificate of appealability and his motion for
~ leave to file a motion under Federal Rule of Civil Procedure 60(b) are DENIED. .



