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PER CURIAM:"

Samuel Lee Jones, Texas prisoner # 1787475, filed a 42 U.S.C. § 1983
complaint contending that an inadequate prison law library and rules
restricting inmates from assisting each other with legal matters violated his
constitutional right to access of the courts. The district court granted

summary judgment in favor of the defendants. By moving to proceed in

" This opinion is not designated for publication. See STH CIR. R. 47.5.
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forma pauperis (IFP) in this court, Jones challenges the district court’s denial
of his motion for leave to proceed IFP on appeal. See Baugh v. Taylor, 117
F.3d 197, 202 (5th Cir. 1997). Jones must demonstrate that he will present a
nonfrivolous issue for appeal. See Howardv. King, 707 F.2d 215, 220 (5th Cir.
1983).

As an initial matter, Jones does not challenge the district court’s order
dismissing Bobby Lumpkin on the basis that Jones failed to state a claim of
supervisory liability. See Thompkins v. Belt, 828 F.2d 298, 304 (5th Cir. 1987).
Thus, Jones’s claims against Lumpkin are deemed abandoned. See Yokey ».
Collins, 985 F.2d 222, 224-25 (5th Cir. 1993); Brinkmann v. Dallas Cnty.
Deputy Sheriff Abner, 813 F.2d 744, 748 (5th Cir. 1987).

Contrary to Jones’s assertion, the decision in Trevino v. Thaler, 569
U.S. 413, 428-29 (2013), does not require a state habeas court to appoint
counsel in state habeas proceedings. See Lawrence v. Florida, 549 U.S. 327,
336-37 (2007). Furthermore, Jones’s failure to exhaust his ineffective
assistance of counsel claims in his state habeas proceedings was not due to
the lack of habeas counsel or inadequate habeas counsel, but rather because
Jones failed to follow a page-limit requirement. See Jones v. Lumpkin, 22
F.4th 486, 492 (5th Cir. 2022). Thus, Jones fails to demonstrate that he
suffered an actual injury due to his inability to discover the decisions in
Trevino and Buck p. Dayis, 580 U.S. 100 (2017), at the time he filed his initial
28 U.S.C. § 2254 application and postjudgment motion pursuant to Federal
Rule of Civil Procedure 60(b)(6). See Lewis ». Casey, 518 U.S. 343, 351-52
(1996). Likewise, Jones fails to explain how he has been prejudiced by the
prison rules and policies preventing inmates from talking and assisting each

other with legal matters while in the law library. See /4.

Accordingly, Jones has failed to present a nonfrivolous issue with

respect to the district court’s grant of summary judgment in favor of the
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defendant. See Howard, 707 F.2d at 220. His is motion to proceed IFP is
therefore DENIED, and the appeal is DISMISSED. See Baugh, 117 F.3d
at 202 n.24; 5TH CIR. R. 42.2.
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"IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF TEXAS

| "HOUSTON DIVISION
R ::SAMUEL LEEJONES, 1R, §
(IDCI #1787473), E
| Plazntzjf | g L
o g _ CIVIL ACTION NO. H-23-51
BOBBY LUMPKIN, eraz.,_‘:“:'- o g - o o
Defendants.: : | g

MEMORANDUM OPINION AND ORDER

Plamtrff Samuel Lee Jones Jr (TDCJ # 1787475) is an 1nmate in the Texas -
e Department of Crlmmal Justlce——Crrmmal Instrtutlons DlVlSlOn Proceedmg pro se
and in forma pauperzs, Jones.sues Bobby Lumpkm Executive D1rector of TDCJ -
- . CID, and Mrchael Wheeler TDCJ Access to Courts Superv1sor under 42 U. S C.
- § 1983 allegmg that they are v1olat1ng hlS constrtutlonal rlght of access to the courts " :
, through deﬁcrencres in the Wynne Umt law lrbrary S. holdlngs and certam of its
- pOllCleS concernmg law llbrary usage (Dkt l) The Court dlsrrussed the clalms. .
E i"; .' agamst Lumpkm and ordered Wheeler to respond (Dkt 1 l) Wheeler answered the_
"complamt (Dkt 15) and ﬁled a motlon for summary Judgment wrth extenswe'."‘;a
- exhlblts (Dkt 28) J ones ﬁled a response to the motlon that also 1ncluded extensnve‘_.

rf'l'f-exhlblts (Dkt 35) Wheeler ﬁled a reply, (Dkt 37) and Jones ﬁled a surreply
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Case 4:23-cv-00051 Document 41 Filed on 01/05/24 in TXSD Page 2 of 25

(Dkt. 38). Having reviewed the motion, the response and replies, and all matters of
record, the Court grants Wheeler’s motion for summary judgment and dismisses
Jones’s action for the reasons explained below.

I. BACKGROUND

Because of the nature of Jones’s access-to-courts claim, a discussion of his
lengthy litigation history is necessary to an understanding of the Court’s decision.
In April 2012, a Texas jury found Jones guilty of aggravated assault with a deadly
weapon on a witness informant in Dallas County Cause No. F11-14842. See Jones
v. State, No. 05-12-0618-CR, 2013 WL 3717771 (Tex. App.—Dallas July 12,2013,
pet. ref’d). The Court of Appeals affirmed Jones’s conviction and life sentence in
July 2013. Id. The Texas Court of Criminal Appeals refused his petition for
discretionary review on November 27, 2013. See Jones v. State, No. PD-1047-13
(Tex. Crim. App. Nov. 27, 2013). Jones did not seek review in the United States
Supreme Court. |

On May 12, 2014, Jones filed a state application for a writ of habeas corpus.
See state-court habeas records, available in Jones v. Stephens, Civil No. 3:14-cv-
3134-D (N.D. Tex.), at Dkt. 30. On May 29, 2014, the state habeas trial court found
that Jones’s application failed to comply with Texas Rulé of Appellate Procedure
73.1, which sets a 50-page limit for memoranda that ac;:ompany a habeas

application, and it recommended that Jones’s applicaﬁon be dismissed. Id. at Dkt.

2
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45. On June 10, 2014, apparently in response to the state habeas trial court’s .
findings, Jones filed a motion for leave to exceed the 50-page limitation. /d. On
June 25,2014, he filed objectidns to the sféte habeas trial court’s findings of fact énd
conclusions of law, contending in part that the court should have stricken his
memorandum rather than recommending; dismiséal. ‘Id. at Dkt. 30-11. On July 9,
2014, the Court of Criminal Appeals dismissed Jones’s application based on his
failure to comply with the requirements of Rule 73.1 Id. at Dkt. 30-7.

<Rather than filing a new state” habeas application that complied with the
applicable rules, Jones filed a federal petitipn for a writ of habeas corpus under 28
U.S.C. § 2254 in the Northern District of Texas on July 21, 2014. Id. at Dkt. 1.
During the course of those proceedings, Jones cited fhe United States Supreme
Court’s decision in Martinez v. Ryan, 566 U.S. 1 (2012), as supporting his argument
that the district court should excuse the procedural default that resulted in his failure
to exhaust his state remedies. See Jones, Civil No; 3:14-cv-3134-D, at Dkts. 31, 36. |
On August 27, 2015, the district court dismissed Jones’s petition without prejudice
based on his failure to exhaust his state remedies. See Jones v. Stephens, No. 3:14-
¢v-3134-D, 2015 WL 5052296 (N.D. Tex. July 15, 2015), report and
recommendations adopted, 2015 WL 5076802 (N.D. Tex. Aug. 27, 2015). The
district court also denied Jones’s motion to stay the proceedings while he returned

to state court, concluding that he had not shown good cause for failing to exhaust his
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~ state remedies Id at *2 Jones appealed the dlstrlct court’s rulmg to the Flfth‘ '
Circuit, whlch demed him a Cemﬁcate of Appealabrllty See Jones 12 Davzs No. -
15 10927, 2016 WL 11847751 (5th Crr June 24 2016)
While hlS appeal was pendmg in the Flfth Crrcurt Jones returned to, state court
and filed a second applrcatron for a Wnt of habeas corpus on September 15. 2015

'See state-court habeas records avallable in Jones V. Dzrector No 3:17-cv-1028-B

‘ (N.D. Tex) at Dkt “20- 34 Along W1th the apphcatlon Jones submltted another '

memorandum that exceeded thc 50-page lrmrt of Rule 73.1. Id at Dkt. 20- 34 pp .- :

60-127. He asked the court to excuse him fiomn the SO-page limit because he alleged L

that it was 1mp0331b1e for h1m asa pro se htrgant to comply wrth that 11m1t Id at’
Dkt. 20- 34, p 60. The state habeas trial court recommended that thls second habeas
- apphcatlon be dlsmlssed for the fallure to comply wrth Rule 73 1 Id at Dkt 20 35,
p. 194. On November 25, 2015 the Court of Crlmmal Appeals drsmlssed Jones’s |
. second habeas apphcatlon based on’ hrs vrolatlon of Rule 73 1. ld at Dkts 20 32
2033, - | |
On December 16 2015 Jones ﬁled his thrrd applrcatron for a state writ of _
. habeas COIpus, whrch ﬁnally complred wrth Rule 73. 1 Id at Dkt 20 67 pp .5- 105
- The State responded to the merrts of Jones s clalms Id at Dkt 20 67 pp. 111-21.
The state habeas trlal court desrgnated the 1Ssue of- meffectrve a551stance of counsel .:' .

" and ordered a response from Jones s trlal counsel Id at Dkt 20 67, pp. 133-34
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The court then entered findings of fact énd conclusions of law that addressed the
merits of Jones’s ineffective assistance of counsel claims and found that the
remainder of his claims were either not cognizable in a habeas application or sﬁould
have been raised on direct appeal. Id. at ;Dkt. 20-66, pp. 34-47. On March 29, 2017,
the Court of Criminal Appeal's denied Jones’s third state habeas application without
written order on findings of the trial court without a hearing. Id. at Dkt. 20-46.

On April §, 201?, Jones filed a second petition for a writ of habeas corpus
under 28 U.S.C. § 2254 in the Northem ljistrict of Texas. Id. at Dkt. 3. This petition
was dismissed with prejudice as untimely under the épplicable statute of limitations.
- See Jones v. Davis, No. 3:17-cv-1028-B, 2018 WL 6928446 (N.D. Tex. Dec. 13,
2018), report and recommendations adopted, 2019' WL 95582 (N.D. Tex. Jan. 3,
2019). Jones’s motion to alter or amend the judgment under Federal Rule of Civil
Procedure 59(e) was denied. See Jones, No.3:17-cv-1028-B, at Dkts. 43, 49. Jones
also filed a motion for relief from judgment under Federal Rule of Civil Procedure
60(b), which was denied. See Jones v. Davis, No. 3:17-cv-1028-B, 2019 WL
5537754 (N.D. Tex. Oct. 25, 2019). Jones appealed the denial of both his petition
and his Rule 60(b) motion. Id. at Dkts. 42, 55. The Fifth Circuit denied Jones a
. Certificate of Appealability on his petition. See Jone.s; v. Davis, No. 19-11237, 2020

WL 2569355 (5th Cir. Apr. 28, 2020). The Fifth Circuit also affirmed the denial of
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Jones’s Rule 60(b) motion. See Jones v. Lumpkin, 22 F.4th 486 (5th Cir.), cert.
denied, 143 S. Ct. 127 (2022). |

While these appeals from his second federal habeas petition were pending in
the Fifth Circuit, Jones filed a motion for relief from judgment under Rule 60(b) in
his original federal habeas proceeding. See Jones v. Stephens, No. 3:14-cv-3134-B
(N.D. Tex.), at Dkt. 65. In that motion, he argued that the United States Supreme
Court decisions in Martinez v. Ryan, 566 U.S. 1 (2012), and Trevino v. Thaler, 569
U.S. 413 (2013), required the federal distrfct court to excuse his initial failure to
exhaust his state rémedies and to consider hi's‘ claims on their merits. See Jones, No.
3:14-cv-3134-B, at Dkt. 65. Jones alleged that his failure to cite these cases
originally was “due to an inadequate prison law library not hav[ing] the Trevino and
Martinez case law when he presented his original timely filed mixed habeas to this
Court.” Id. at Dkt. 65, p. 2 n.1. The district court denied the motion. See Jones v.
Davis, No. 3:14-cv-3134-B, 2022 WL 487925 (N.D. Tex. Feb. 17, 2022). The Fifth
Circuit denied Joneé’s request for a Certificate of Appeaiability. See Jones v.
Lumpkz’n, No. 22-10281, 2022 WL 20678990 (5th Cir. Sept. 22, 2022).

On December 15, 2022, Jones filed this civil rights action against Lumpkin'

and Wheeler under 42 U.S.C. § 1983. (Dkt. 1). In his complaint, Jones alleges that

1As noted above, the Court previously dismissed Lumpkin from this case. (Dkt.
11).
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Wheeler oversees TDCJ’s law libraries. (Id.). Jones alleges that the Wynne Unit
law library does not contain “up-to-date state, federal, and Supreme Court reporters”
and that “there are no up-to-date West Texas Digest[s], and there are no Supreme
Court Digest[s] or table of cases at all.” .(Dkt. 1-1, p. 2). Jones also alleges that the
Wynne Unit law library “do[es] not have a person trained in the law working in the
law libraries to assist prisoners [to] conduct legal reséarch, prepare and file a habeas
petition and/or civil complaint.” (Id.). In addition, Jones challenges certain TDCJ
rules that prohibit inmates from talking to and consulting with each other in the
library while they are conducting legal research, contending that these rules prevent
inmates from helping each other with research and learning from each other. (/d. at
3-4).

Jones alleges that the missing “on-the-shelf” books and the restrictions on
inmate communication render the Wynne Unit law library constitutionally deficient
under Bounds v. Smith, 430 U.S. 817 (1997). He alleges that because of these
deficiencies, he was unable to locate and cite the cases of Martinez v. Ryan, 566 U.S.
1 (2012), Trevino v. Thaler, 569 U.S. 413 (2013), and Buck v. Davis, 580 U.S. 100
(2017), which he asserts are controlling legal precedent that would have altered the
outcome of his original state habeas application and his 2014 federal habeas petition.
(Dkts. 1, p. 4; 1-1, p. 4-5). He seeks injunctive relief to require TDCJ to update the

Wynne Unit law library holdings and to prevent TDCJ from enforcing its rules about

7
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inmates assisting other inmates with legal research. (Dkt. 1, p. 4). He also asks the
Court to reinstate his postconviction proceedings and restart the statute of
limitations. (Id.).

Wheeler responded to Jones’s complaint with a motion for summary judgment
that raises a number of defenses, disputes Jones’s allegations about the library’s
holdings, and asserts that Jones does not allege facts showing that he suffered an
actual injury that would entitle him to relief on an access-to-courts claim. (Dkt. 28).
Jones filed a timely response to the motion. (Dkt. 35). Wheeler filed a reply in
which he raised a further defense to Jones’s claims. (Dkt. 37). Jones filed a timely
surreply that responded to theanew defense. (Dkt. 38).

II. APPLICABLE LAW

A. Actions Under 42 U.S.C. § 1983

Jones sues Wheeler under 42 U.S.C. § 1983. “Section 1983 does‘ not create
any substantive rights, but instead was designed to pfovide a remedy for violations
of statutory and constitutional rights.” Lafleur v. Texas Dep’t of Health, 126 F.3d
758, 759 (5th Cir. 1997) (per curiam); see also Baker v. McCollan, 443 U.S. 137,
144 n.3 (1979). To state a valid claim under § 1983, a plaintiff must (1) allege a
violation of rights secured by the Constitution or laws of the United States, and
(2) demonstrate that the alleged deprivation was cdmmitted by a person acting under

color of state law. See West v. Atkins, 487 U.S. 42, 48 (1988); Gomez v Galman, 18

8
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F.4th 769, 775 (5th Cir. 2021) (per curiam). The dispute in this case focuses on the
first element: whether Wheeler violated Jones’s constitutional rights.

B. Summary-Judgment Standard

Wheeler responded to Jones’s complaint with a motion for summary
judgment. “Summary judgment is appropriate only if ‘the movant shows that there
is no genuine issue as to any material fact and the movant is entitled to judgment as
a matter of law.”” Tolan v. Cotton, 572 U.S. 650, 656-57 (2014) (per curiam)
(quoting FED. R. C1v. P. 56(a)). “The movant bears the burden of identifying those
portions of the record it believes demonstrate the absence of a genuine issue of
material fact.” Triple Tee Golf, Inc. v. Nike, Inc., 485 F.3d 253, 261 (5th Cir. 2007)
(citing Celotex Corp. v. Catrett, 477 U.S. 317, 322-25 (1986)). “A fact is material
if its resolution could affect the outcome of the action.” Dyer v. Houston, 964 F.3d
374,379 (5th Cir. 2020) (quoting Sierra Club, Inc. v. Sandy Creek Energy Assocs.,
L.P., 627 F.3d 134, 134 (5th Cir. 2010)). “A dispute.is genuine if the evidence is
such that a reasonable jury could return a verdict for the nonmoving party.” Westfall
v. Luna, 903 F.3d 534, 546 (5th Cir. 2018) (cleaned up).

When considering a motion for summary judgment, the Court must view all
evidence and draw all inferences “in the light most favorable to the [nonmox;ing]
party.” Tolan, 572 U.S. at 657 (quoting Adickes v. S.H. Kress &'Co., 398 U.S. 144,

157 (1970)); see also Dyer, 964 F.3d at 380. When both parties have submitted
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" summary-judgment evidence that tends to show conﬂlctmg facts “the ewdence of
the nonmovant is to be beheved ‘and all Justlﬁable mferences are to be drawn in his
favor.” Willis v. Roche Bzomedzcal Labs Inc., 61 F 3d 313 315 (Sth Cir. 1995).
However, the Court w111 not con31der the nonmovmg party s conclusory allegatlons
_and unsubstantlated assertxons as ewdence See thtle v. Liquid Air Corp., 37 F.3d
1069, 1075 (5th Cir. 1994) (en. banc).‘ ‘.In addltlon,llf record evxdenc‘e olearly '. '
. contradicts the plaintift‘s version.of -events the Cour't “should n'ot adopt that version .
of the facts for purposes of rulmg ona motlon for summary Judgment »? Waddleton _
v. Rodriguez, 750 F App’x 248 253 54. (5th Cir. 2018) (per curlam) (quotmg Scott |
v. Harris, 550 U.S. 372 380 (2007)) After v1ewmg the evidence i in the hght most
- favorable to the nonmovmg party, summary Judgment may be granted only if no
genume disputes of fact exist and no reasonable Jury could’ return a verdlct for the
" nonmoving party. See eg, Rubmstezn v. Adm’rs of the Tulane Educ. Fund 218l .
- F.3d 392, 399 (Sth Cir. 2000)
C. ProSe Pleadin-gs
Because Jones proceeds‘ pro se, the Court".co‘nstrues: his‘ﬁ'lings vl.iberally,
subjectlng them to “less strmgent standards than formal pleadmgs draﬁed by
,lawyers[ 1 Hames V. Kerner, 404 U.Ss. 519 520 (1972) (per curlam) But even.
| under this lenient standard pro se htlgants must stlll “ablde by the rules that govern

| ‘the federal courts » E E.O. C V. Szmbakz Ltd 767 F 3d 475 484 (5th C1r 2014)

1,0.
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(quoting Frazier v.. Wells Fargo Bank N A 541 F. App x419 421 (5th Cir. 2013))
. “Pro se litigants must properly plead sufﬁ01ent facts that when liberally construed .
state a plaus1ble claim to rehef serve defendants obey discovery. orders, present .
summary judgmentewdence, file a noti‘ce of'appeal:, and brief arguments on appeal.”'
Id. (footnotes omitted). | | . |
L DISCUSSION
The parties agree that 1nmates have a fundamental constltutional rlght of
access to the courts. See Lewzs V. Casey, 518 U.S. 343 346 (1996) This right of
. ﬁ "access “is founded in the Due Process Clause and assures that no person will be
denied the opportumt.y to present to the Judiclary allegations concerning \ilolations .
. of fundamental constitutional rights. ‘ Wolﬁ" v. McDonnell 418 U.S. 539, 579 |
(1974). To ensure that the right of access is protected prison authorities must ‘assist
inmates in the preparatio‘n_and filing ‘of meamngf_ul legal papers by,provrding
' prisoners with adequate law lihraries :or.~adequate ass_istance from persons trained in

the law.” Lewis, 518 U.S. at 351 (citing Bounds v. Smith, 430 U.S. 817, 828 (1977)).

But the right of access does not “encompass inore than the ability of an inmate . .

to prepare and transmit a necessary legal document to acourt.” Brewer v. Wzlkmson,
3 F.3d 816, 821 (Sth Cir. 1993). “In other words,:prlson law ~1ibraries:and legal |
assistance programs aré not ends in thernSeI'Ves, but only the means for ensuring ‘a
reasonably adequate opportunity to. pre'sent.clairned violations' ..of fundamental '

11
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constitutional rights to the courts.”” Lewis, 518 U.S. at 351 (quoting Bounds, 430
U.S. at 825). Because the focus is on only access to the courts, prison law libraries
are not required to provide inmates with the ability “to litigate effectively once in
court.” Id. at 353 (emphasis in original). The Constitution “does not guarantee
inmates the wherewithal to transform themselves into litigating engines.” Id. at 355.
Instead, prisons must only provide, or not interfere with, inmates’ access to the
courts. Id.

Because the Constitution does not provide a “freestanding right to a law
library or legal assistance,” an inmate clairhing a violation of the right of access must
demonstrate both that the prison library facilities or legal assistance is inadequate
and that these inadequacies caused him a “relevant actual injury.” Id. at 349, 351.
To prove the “relevant actual injury” element, the inmate must show that his ability
" to pursue a nonfrivolous, or at least argﬁéble, legal claim was hindered by the
defendant’s actions. See Christopher v. Harbury, 536 U.S. 403, 415 (2002); see also
Alexander v. Tex. Dep’t of Crim. Just., 951 F.3d 236, 239 (Sth Cir. 2020) (per
curiam) (affirming the denial of an access-to-courts claim because the plaintiff’s
underlying claim was frivolous); Ruiz v. United States, 160 F.3d 273, 275 (5th Cir.
1998) (per curiam) (to show actual injury, a prisoner must show that he was
prevented from presenting a meritorious legal issue); McDonald v. Steward, 132

F.3d 225, 230-31 (5th Cir. 1998) (to prevail on an access-to-courts claim, the

12
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prisoner must show “that his position as a litigant was prejudiced by his denial of
access to the courts”). In the absence bf evidence of that the défendant’s actions
actually hindered the inmate’s efforts to pﬁréﬁg a.no-nfrivolous legal claim, an inmate
has no standing to pursue a cléim for a violation of his right of access to the coutts.
See Chriceol v. Phillips, 169 F:3d 313, 317 (5th Cir. 1999) (per curiam); see also
Lewis, 518 U.S. at 348-49 & n.3 (“Depriving someone of a frivolous élajm Ce
deprives him of nothing at all.”).

In his complaint, Jones allcgeé that Wheeler has violated his constitutional
right of access to the courts both by failing to ensure that the library provides up-to-
date legal materials in its holdings and by imposing unreasonable rules that restrict
the inmates’ use of the library. Jones alleges that he suffered an actual injury because
he was prevented from' learning of the decisions in Trevino v. Thaler, 569 US 413
(2013), and Buck v. Davis, 580 U.S. 100 (2017), and presenting them in support of
his state and federal habeas petitions. Wheeler raises a number of bases for
dismissing Jones’s claims, to which Jones has fesponded. Howle_ver, because Jones’s
allegations about the library’s rules do not state a claim for a constitutional violation
and because he has failed to pfesent any evidence demonstrating that he suffered an
actual injury due to Wheeler’s actions, the Court _t;'lismisses t_hié action on those

grounds and does not reach Wheeler’s other arguments.

13



Case 4:23-cv-00051 Document 41' _Filed on 01/05/24 in TXSD Page 14 of 25

A.  Allegations Concerning Law Library Rules

Jones alleges that Wheeler has violated his right of access to the courts by
 enforcing certain la'w-library policies and rules concerning inmates consulting with
each other. (Dkt. 1-1, pp. 2-3). Specifically, Jones alleges that the Wynne' Unit law
library rules “prohibit prisoners to talk and help each othér conduct legal research
and prepare our habeas petition and/or civil complé.int.” (fd. at 3). He alleges that
while prisoners can submit a :réquest to _i;vork together, they are not permitted to
check out legal books during the time they are working together. (/d. at 3-4). He
further alleges that the 30-minute time permitted_ for'inmate’s to work together is
insufficient for them to actually assist eaph other. (Id. at 4). He alleges that this
prevents inmates from accessing the courts by preventing them frorﬁ helpir‘lg eﬁch
other and learning from each other. (d).

Even taking these allegations as true, they do not state a claim for a violation
of the right of access to the courts. The Constitution does not require prisons to
permit inmates .to, consult with eaph other concerﬁigg the law or legal claims, and
claims that inmaﬁes are prohibited from talking to each other about legal matters in
the law library have been dismissed as frivolous. See Hall v. Hoke, 471 F. App’x |
269, 270 (5th Cir.), cert. deniéd, 568 U.S. 1013 (2012). Because Jones’s allegations
concerning the Wynne Unit’s rules concerning tall;ing of consultations between

inmates in the law library do not allege facts that establish a constitutional violation,

14
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he has not alleged a viable § 1983 claim:. ..'Wheeler_i_s. ehtitledﬁtq"summar)‘z judgmen‘t
in his favor on these claims.

B.  Allegation of Déﬁcién‘t Library Holdings

Jones also alleges that the Wyﬁne Unit la\'N library does not maintain “on-the;
shelf’ copies of up-to-date Supreme Co;ilrt' case’la_w', up-to-da}ce Texas Digests, or.
‘other current research. matérials. (Dkts. 1, p 45‘1-‘1App. 2, 4). He alleges ,ihat as of ~
2023, the Wynne Unit law library had “on-the-shelf” copies of Supreme Court
reporters current only through 2007. (Dkt. 1-1; p.4). He alle'ges' similar deficiencies

in Federal Reporters and Texas case law. (/d.). He{also alleges that the law library

is not staffed by anyone who is trained in legal research and that the workers are

often unable to pull the propef v.'olumes. and books éyen when inmates pro‘vidg them
with a proper legal citation. (/d. at 2-3). ..ques cog’gends tﬁat these deficiencies in
both “othhe-shélf; law library inaterfa"lsv and in -t1-1e av‘ailab,le legal assi_stance _‘
establish that the Wynne Unit law libra%y %ioéé hot meet coristitlitional standafds. "
In response, Wheeler pqints to evidence tha? the Wy,m'l_e Unit law l_ibrary
~ provides moré cuﬁent iegal resources through e'lec.tr"c;nic databaées, and he contends
that Jones’s assertién about the limited holrcling‘s is disingenuous because Jones has
. " access to recent legal materials——,—jﬁst not in book fpr_m. (Dkt. 28, p. 19 (citing Dkt. .
1-2, pp. 69-70)). Wheeler poihts out that Jones’s own e'videnc;a' sdes that cﬁrrén‘; .

legal materials are available ‘fvia LexisNexis upon 1-60 reqﬁesf.” (Id. at 20 (citing
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Dkt. 9, p. 77)). Wheeler 'also asserts that the I-60s filed by Jones demonstrate that
law library staff members have provided him with many of the cases he has
requested. (Id. at 21-22).

But the totality of the Summary judgment evidence demonstrates that fact
questions exist as to whether the Wynne Unit law library is constitutionally deficient.
While the Wynne Unit law library may subscribe to électronic resourceé that provide
access to recent legal research materials, these electronic resources are not available
directly to inmates; instead, inmates must submit requests to law library staff to have
recent legal materials printed for them. (Dkt. 28, pp. 21-22). fones has submitted
evidence ténding to show that when inmates submit requests for recént materials
from the electronic database-and cite the prope'r volume and page numbers, law
library staff is frequently unable tb either locate or access the requested materials.
(Dkt. 1-1, p. 4). Jones’s affidavit and library material request sheets, as well as
affidavits from other inmates, show that many requested recent cases were not
provided, either because the citation was deemed “incomplete” or because the
requested case was “not in holdings.” (Dkt. 1-2, pp. 38-46, 53-65).

The Supreme Court has held lthat prisons m.ay providé access to courts by
'provi'ding either adequate law libraries or adequate legal assistance to inmates. See -
Lewis, 518 U.S. at 351. The summéry' judgment ev.idence in tflié case raises genuine

issues of material fact as to whether the Wynne Unit law library is meeting this
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standard. A law library subscribing td electroﬁic legal research materials that
inmates are unable to access, eitiler directly or through properly trained library staff,
is not adequate. And the sm@m judgment evidence raises genuine issues of fact
as to whether recent legal materials are actually available to inmateé. These fact
questions are sufficient to preclude a ﬁnding that, as a matter of law, the Wynne Unit
law library meets constitutional standards.

C.  Allegations of Actual Injury |

Even though disputed issues of facf exist conééfnirig whether the Wynne Unit
law library is constitutionally adequate, Wheeler is nevertheless entitled to summary |
judgment because the evidgnce does not show that Jones suffered an actual injury
due to Wheeler’s actions.

Jones alleges that he suffered an actual injury Because he was unable to learn
of the Supreme Court casés of Trevino v. Thaler, 569 U.S. 413 (2013), and Buck v.
Davis, 580 U.S. 100 (2017), in time to cite tﬁem in his state habeas proceedings and
prior federal habeas proceedings. He alleges that had he been ablél to cite these cases,
the outcome of his state and federal habeas proceedings would have been different.
Hovyever, neither .Trevino nor Buck is applicable to Jones’s case, and therefore he
has not shown that Wheeler hiridered his ability to pursue a nonfrivolous, or at least K

arguable, legal claim so as to-demonstrate an actual injury.
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1. The Trevino Case

The Supreme Court’s decision in Trevino extended the :holding of Martinez v. -
Ryan, 566 U.S. 1 (2012), to Texaé inmates. Trevino, l569 U.S.at417. In Martinez,
a state prisoner believed that he 'receiv.ed I'meffective :aSsistance:of counsel duririg his
trial. Id, at5. State law «pr(')hibilted'Martinéz ,from _raiéing this cléifn on direct appeal,
and appointed postconviction; counsel failed to raise the claim '.in Martinez’s initial
state application for postconviction relief, Id. at 6. Martinez raised his inefféctive—
assistance-of-trial-counsel claim for the ﬁrst time in his second state applicz.ation'for ‘
postconviction reliéf, but the state court dehied thé,' claim as procedurally barred
because, under state law, it should have beenraised in his first postconviction
~ application. Id. at 6-7.

On federal habeas review, ’Martine‘z‘ acknowle;dged thdf his ineffective-
assistance-of-trial-counsel claim was procedurally defaulted because relief had been
denied based on his viqlati'on of state procedural r'u:'les. Id. at7. Recog_nizing that
he would have to sh;)w cause and prejudice to é‘vbid that.‘ procedurél.‘d;cfault,
Martinez arguéd that the ineffective assi's:tance of hisijc;stconv'icl:tion counsel should
be considered sufﬁcient “cause” for purposes of the cause-and-prejudice analysié
required to excuse the procequral default. Id. The Supreme Court agreed, holding
that the “[i]nadequ'ate assistance Iof counsel at initial-review céliateral proéeeding’s'
may establish cause for a prisoner’s procedural default of a claim of iﬁeffective )
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assistance at trial.” Id. at 9. The Suprerrie Court al_so.held that cause coulgi exist if
the state required a pfisonerlta raise iﬁeffec‘tiVe-aésistaﬁce-éf—,counscl claims on
postconviction review but did not appoint counsel for the prisonér on postconviction
review. Id. at 14. However, the Supreme Court ca‘u‘tio‘n_e'd that not every procedural
default may be excused under these éircumStances. Id Instead, a i)rocedural default
may be excused “only whep the prisoner is i_mpeded or obstructéd in complying with
State’s established procedures.” Id. Moreover, the Supreme Court heid only that
federal habeas review is not barred under those circumstances; thg Court did not hold'
that a district court is réquired to excuse the default. Id at17. |

Jones argues that ha'.d hé been aware of the Treviﬁo decision, he could have
cited it during his state habeas proceedings. He contends that had he cited Trevino,
the state habeas court woﬁld have been required to overlook his procedural default
and appoint counsel to assist him in the state postconvicfion proceedings. (Dkt. 8,
p. 3). Alternatively, Jones conténds that if he had cited Trevino in his first federal
habeas petition, the district court would hav‘é ,bev'en' ‘f-r'equireé” to lexc'use' his state
procedural default. (Dkt. 35, p. 13). |

Neither contention is correct. The.Trevino decision does not require a state to
" appoint counsel for a prisoner in state-court postconviction pr'oceedings, nor does it
require a state court to overlook or excuse procedural defaults in state-court.

postconviction proceedings. And while the Trevino decision permits—but does not
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require—a federal court to excuse a state pro'cedgrél default if the petiﬁc‘mer can -
show that he was impeded in o‘r obstructed from ,cémplyinngith state procedural '
fules by circumstances outside of his control, Jones does not allege facts showing
that he was impeded in or obstructed from complying with Texas’-é procedural rules.
Instead, he alleges only that he was initiaily-unawar‘e of the rule on page limitations.
But the record shows that once Jones learried of the rule, he made no effort to comply
with it. Instead, he abandoned his state habe;.éls: remedies and p{;rsued his claims in
federal court. Nothing in the Trevino decision permits .a litigant to violate the state’s
procedural rules; file his claims in federal court, and thien rely on his own igrforance
to argue that the federal court should excuse his compliance with the state’s rules.
Jones also contends that if he had k‘now‘n‘ about _the Trevino deqision in time
to cite it in his second federal habeas petitibn, the =diétrictlcourt would ha\)e been”
“required” to excuse his failure ‘to file his second federal habeas petition within in
the limitations period. This ‘contentiorf i_s also iﬁdorrect. The T revino. decision
supports excusing a prisoner only from a prOcedﬁral default the occurred in state
habeas proceedings; it does not excuse an inmate’s failure to comply with federal -
procedures. See e.g., Shank v.‘AVannoy, No. 16-36994,_ 2017 W.L"6029846, at *2 (5th’
Cir. Oct. 26, 2017) (per curiafn) (“Martinez does not ap'ply to § 2244(d)’s one-year.
limitations period.”); see also Lombardo v. Ul;zited States, 860 F.3d 547, 557-58 (7th

~ Cir. 2017) (noting that Martinez “says nothing about excusing [federal] procedural
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requirement[s] for either state of federeALl' 'prisoners”); Arthur v. Thomas, 739 F.3d '.
611, 630-31 (11th Cir. 2014) (“[Tlhe Martinez rule eﬁpliéitly relates to exgus’ing a
procedural default of ineffe'ctive-ti'ialjcounsel claims and ddes not 'épply to
AEDPA’s statute of vllimitations or the tp_ll_ing of that‘period.”); Dickerson v. D'avz's,'
No. 4:17-cv-071-A, 2018 WL 2431846, at *3 (ND i“ex. Ma}; 30, 2018) (“[T]hé )
Martinez line of cases does not apply to the AEDPA’s statute of limitations and
cannot be invoked to establish eligibility for equitable tolling.”)". | Jones’s claim that
.the Trevino decision would have rgqui_redl the district court to éxcuse his failure to
file his federal petition within the federal limitations period misreads and misapplies
that case.

The Trevino decision does not require a state court to appoint counsel for‘
postconviction procee,dings, does not require the federal court to excuse a state
procedural default causeci by c;,ircums'tances witﬁin thé inmate’s control, and does
not permit a federal court to excuse compliance with the federal limitations period.
Because the Trevino decision«is irrelevant to _lthe facts in Jonc%s ’S ca.sej,., hé has not
shown that his inabilkity to find and cite the Trevino decision prevented him from
presenting a nonfrivolous | legal claim in ejtherI his state or federal habeas
proceedings. As a result, Jones cannot SHow that .h'é suffer_‘eci any rélevant actual -
injury due to his inability fo locate the Trevino case, and he_celuinot prevail on an

access to courts claim on this basis as a matter of law.

21



Case 4:23-cv-00051 Document 41 Filed on 01/05/24 in TXSD Page 22 of 25

2. The Buck Case

Like the decision in Trevino, the Supreme Court’s decision in Buck is not
relevant to Jones’s claims and so cannot support a claim of actual injurf Buck’s
federal habeas petition was filed and denied before the Trevino decision was issued.’
Buck, 580 U.S. at 104-05. After Trevino was issued, Buck filed a motion under
Federal Rule of Civil Procedure 60(b), alleging that he was entitled to federal habeas
review of his procedurally defaulted state habeas claims because the denial of federal
review-would be a miscarriage of justice. /d. The district gourt denied relief, and
the Fifth Circuit refused to issue a Certificate of Appealability. Id. at 105. The
Supreme Court réversed solely on the ground that the Fifth Circuit had improperly
considered the merits of Buck’s underlying claims in denying him a Certificate of
Appealability. Id. at 116-17. And while the Supreme Court did state that the Trevino
case could be applied retroactively to excuse Buck’s procedural default, it did so
only because the State had waived the retroactivity argument. Id. at 127-28.

Jones alleges that had he known about the Buck decision, he could have cited-
it in his two Rule 60(b) motions and the district court would have “reopened the
judgment per Buck” so that he could raise his Trevino claim. (Dkt. 8, p. 3).
However, nothing in the records before this Court shows that the Fifth Circuit
improperly considered the merits of Jones’s claims when it denied him a Certificate

of Appealability in either of his appeals, and the Buck decision stands for no other.
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proposition of law relevant to Jones’s case. Because the Buck decision is irrelevant
to the facts in Jones’s case, he has not shown that his inability to find and cite that
decision prevented him from presenting a nonfrivolous legal claim in either his state
or federal habeas proceedings. As a result, Jones cannot show that he suffered any
relevant actual injury due to. his inability to locate the Buck case, and he; cannot
prevail on an access to courts claim on this bésis as a matter of law. |

In sum, Jones has failed to carry his burden to show that genuine disputes of
material fact exist relevant to the question of whether he suffered an actual injury
because of the alleged inadequacy of the Wynne Unit law library. Absent evidence
of an actual injury, Jones lacks §tanding to pursue a claim of denial of access to the
courts. See, e.g., Ruiz, 160 F.3d at 275 (“[W]e hold that without proving an actual
injury, a prisoner cannot prevail on an access-to—thefcourts claim.”); Herrera v.
Texas, No. SA-21-cv-1266-XR, 2022 WL 817816, at *9 (W.D. Tex. Mar. 16, 2022)
(“In the absence of a showing of an actual injury, an inmate lacks standing to pursue
a claim of denial of access to the courts.”); Weathers v. Doe, No. 05-54, 2008 WL
1924231, at *2 (S.D. Tex. Apr. 29, 2008). Wheeler is entitled to summary judgment
in his favor on this basis.

D.  Allegations Regarding Access to Courts

Finally, Jones’s arguments reﬂec;c a fundamental misunderstanding of the

basis for a claim of a violation of the right of access to the courts. The Constitution
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protects the right of access to the courts; it does not guarantee a litigant success in
court proceedings, nor does it require prisons to provide inmates with all the
resources necessary to turn thém into effective litigators. |

Publicly available court records-show that J ones has filed ﬁo fewer fhan three
state habeas applications, no fewer than two state mandamus petitions, two federal
habeas petitions, multiple appeals to the Fifth Circuit, fnultiple post-judgment
motions, and this civil rights action. Jones has suppoﬂed these pleadings with
literally thousands of pages of memoranda, letters, affidavits, and notices, all of
which contain extensive citations to cases and statutes. While Jones has not been
successful in obtaining the ‘relief he seeks, he has clearly had every oppoﬁuniw to
pursue every legal remedy available, and he has done so. He cannot show, in light
of his multiple filings and voluminous pleadings, that any actio"n. taken by Wheeler
or anyone else at the Wynne Unit law library has interfered with his right of access
to the courts. See, e.g., Chriceol, 169 F.3d at 317 (finding no record evidence of an
actual injury on summary jﬁdgment when the plaintiff successfully filed his
complaint); McBarron v. Fed. Bureau of Prisons, 332 F. App’x 961, 964 (5th Cir.
2009) (per curiam) (affirming the dismissal of an access-to-courts claim for failure
to state a claim when the record showed that the plaintiff had successfully filed his

complaint).
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Having failed to meet his burden on summary judgment, Jones is not entitled
to the relief he seeks. Wheeler is entitled to entry of summary judgment in his favor.
IV. CONCLUSI?N

Based on the above, the Court ORDERS as follows:

1. Wheeler’s motion for summary judgment, (Dkt. 28), is GRANTED.
2. Jones’s action is DISMISSED with prejudice.
3. Final judgment will be separately entered. |

The Clerk will provide a copy of this Order to the pérties.

SIGNED at Houston, Texas, on 7@&, Y ,2024.
DAi VID HITTNER

UNITED STATES DISTRICT JUDGE
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