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ORDER

Terrell Wesley appeals the denial of his petition for a writ of habeas corpus

under 28 U.S.C. § 2254. He asserts that, at his bench trial for marder, the IHinois trial
judge rendered a guilty verdict before he gave a closing argument, then immediately
pronounced him guilty again after allowing his counsel to deliver ¢ne. In Wesley’s
view, this ptocedur:é violated his Sixth Anmiendment right to present a clo's'g_ng argument,

as explained in Herring v. New Yok 422 U.S. 853 (1975). But relief under § 2254 is

available only if the state courts‘erred beyond any possibility for reasonable debate.
" And Wesley has not met that high bar because the state appellate court, in rejecting the
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claim, reasonably distinguished Herring under an interpretation of the holding that is at

least fairly debatable.
I. Background

In 2008, Wesley was indicted in Illinois for the murder of Everett Brown. Wesley
waived his right to a jury trial, and the case went to a bench trial.

he State offered the testimony of several witnesses. One testified that he found
Bmwn sirot dead outside a convenience store. Two others said they heard gunshots and

SAN @ e AEWIng Wesily s geatial desuriy o wrd Dolidin g 'n giia fee the stere in a
car. Another witness identified Wesley as the shooter (after being uncertain in an carlier
lineup) and Shara Cannon as the getaway driver. At trial, Cannor said she was not with
Waesley on the day of the shooting, but the State introduced her grand jury testimony
that she dropped him off at the store and later heard him say he shot someone.
Similaily, the State introduced the grand jury testimony of Pierre Robinson, a friend of
Wesley's stating that he heard Wesley admit to shooting Brown; at trial, however,
Robinsun testified that Wesley said no such thing.

¢ the State rested its case in chief. Wesley moved for a directed verdict. The
judge demed the motion and explained her rationale. Wesicy did not testify or call any
witnesses, and the court recessed for the day.

The noxt day, the trial judge began the proceedings by making several factual
findings:

In making my ruling, looking at the evidence, you have a man pointing his
gun outside of the store. He is running backwards. He has been identified
by one witness. He had the gun in his hand, and he was trying to put it bac!

under his shirt. He was wearing a white T-shirt. These facts have been
corroborated. You have him getting into a vehicle, where there is some issue
as to whether he got into the passenger's side or the driver's side. The Court
would find in many cases there are discrepancies. However, he got—he did
get into a car that was identified.

with regard to the physical evidence, there were holes through the door.
There were—there was a bullet and fragments found in the ‘body of th the ‘
victim. There were two shell casings found by the door. o ‘

Az
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In addition, with regard to the grand jury testimony, the Court would
accept the impeached parts as the—the impeaching testimony as
substantive evidence and it further ties up this case with regard to the
testimony of Shara [Cannon] and also Robinson.

For all these reasons, the Court would make a finding of guilty in this case.

As soon as the judge stopped speaking, Wesley’s lawyer interjected that the
parties had not yet presented closing argument. The judge apologized, then invited the
parties to give their closing arguments. After the parties did so, the judge pronounced
Wesley guilty, stating that she had considered the closing arguments.

Wesley moved for a new trial, arguing, among other things, that the judge erred
by prematurely announcing the verdict. The judge denied the motion, explaining that
although she had improperly indicated her ruling, she then * ‘reconsidered everything
that was brought to [her] attention in those closing arguments.” The trial judge later
sentenced Wesley to 50 years’ imprisonment.

The state appellate court affirmed. People v. Wesley, No. 1-13-0710, 2015 WL
3855601, at *5 (I11l. App. Ct. June 22, 2015). The court recognized that denying a chance to
present closing arguments is reversible error, regardless of any prejudice. Id. at *4. But,
the court went on, the trial judge allowed Wesley's lawyer to make a closing argument
and “reconsidered everything” in light of that argument before announcing her final
verdict. Id. at *4-5. The Supreme Court of Illinois denied review. People v. Wesley,

39 N.E.3d 1010 (Table) (1ll. 2015).

Wesley then filed a petition for a writ of haoeas corpus under § 2254, asserting
that the state trial judge violated Wesley's rlght tinder the Sixth Amendment and
Herring to present closing argument by finding him guilty before hearing his
summation.

The district judge denied the petition on three grounds. First, Wesley’s claim
impermissibly depended on extending Herring because that decision prohibits only a
total denial of closing argument, whereas Wesley made one. Second, habeas relief
requires ani error beyond debate, and courts (both state and federal) reasonably disagree
about whether allowing closing argument only after the verdict is reversible €rror
under Herrmg Third, a premature verdict poses no Herring problem if the factfmder
remained willing to be persuaded by closing argument, and the trial judge here was s0
willing. The court denied a certificate L)Fapf)ealablllty, but we granted one. '

A
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On appeal, Wesley argues that the state trial judge violated his right to present
closing argument and that the state appellate court’s decision to the contrary was based
on unreasonable application of Herring. We review de novo the district court’s denial of
relief under § 2254. Bell v. Hepp, 70 F.4th 385, 389 (7th Cir. 2023).

To obtain relief, Wesley must show that the state appellate court’s decision
rejecting his Herring claim was “contrary to, or involved an unreasonable application of,
clearly established Federal law, as determined by the Supreme Court of the United
“tates.” 28 U.5.C. § 2254(d)(1). And to do that, he must show not that the state appellate
court’s decision was merely incorrect but “was so lacking in justification that there was
an error well understood and comprehended in existing law beyond any possibility for
tairj-Jminded disagreement.” Harrington v. Richter, 562 U.S. 86, 103 (2011). In other
words, the state appellate court must have strayed “well outside the channels of
1casonable decision-making about federal constitutional claims.” Schmidt v. Foster,

911 F.3d 469, 477 (7th Cir. 2018) (en banc).

Here, the federal constitutional claim is governed by Herring, in which the
Supreme Court invalidated a state statute authorizing judges to prohibit closing
- arguments at bench trials because the statute violated the Sixth Amendment. Herring,
422 U.5. at 853, 865. A “total denial” of closing argument, the Court explained, violates
the right to make a defense. Id. at 859. The Court also identified such a denial of closing
argument as a structural error allowing a remedy without a showing of pre]udlce
See United States v. Cronic, 466 U.S. 648, 659 n.25 (1984).

The parties first debate whether, at Weslev’s trial, the judge indeed pronounced a
verdict —rather than articulating findings or repeating the rationale for denying a
directed verdict—Dbefore the closing arguments. We need not decide this question,
however, because even if we assume that a verdict preceded the arguments, Wesley is
not entitled to relief under § 2254.

For starters, in deciding that the judge’s process at the end of the bench trial did
not violate Wesley's constitutional rights, the state appellate court reasonably
distinguished Herring. The defendant in Herring had no opportunity to present a-closing
argument, and the Court held that the Sixth Amendment prohibits “a statute that
empowers a.trial judge to deny absolutely. the-opportunity. for-any closing-summation- -
atall.” 422 U.S. at 863; see also Glebe v. Frost, 574 U.S. 21, 23-24 (2014) (“Herring held that
complete denial of summation violates the Assistance of Counsel Clause.”) Here, by .

Al
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contie 1$t! 'he trial judge allowed Wesley to present a closing argument and stated before
-prcno*u‘r\cmg her final verdict that she had considered her findings anew in light of the
par*zes’ arguments. Distinguishing Wesley’s situation from the one in Herring based on
what the respectivee defendants experienced was reasonable.

 Mor eover, other courts share the state appellate court’s narrow interpretation of
Herrmg, suggesting that it was at least reasonable. Courts can and do reasonably
d:saéree about whether a reversible Herring error occurs only when a trial judge denies
dcsjn g srgument gltogether or also when the judge at a bench trial permits closing
argf’imchts only after announcing a verdict. Some courts, as Wesley points out, apply a
bng’hl-hne rule in, which announcing the verdict before closing argument is reversible
ermr, even if the trial judge later permits and considers argument. See, e.g.; Nickels v.

' Stnte 81 N.E.3a 1092, 1095-96 (Ind. Ct. App. 2017); Spence v. State, 463 A.2d 808, 810-12

(Md 1983)."But other courts, like the state appellate court here, apply a rule only

-estabhshmg the rlght to have a meaningful chance to argue, and so they find no
rever sﬂ;]e error in a pre-argument verdict, as long as the trial court remained open to

and c0n‘51dexe the defense’s argument. See, e.g., State v. Mclntosh, 540 S.W.3d 418, 425-
26 (Mo. Ct App. 2018) accord United States v. Price, 795 F.2d 61, 64 (10th Cir. 1986). That
Couris d.fsagree about the proper interpretation of Herring suggests that the decision
there was within the bounds of reason. See Carey v. Musladin, 549 U.S. 70, 76-77 (2006)
{convassing divergent interpretations of Supreme Court cases and concluding that statc
court md not unréasonably apply those cases); Winston v. Boatwright, 649 F.3d 618, 633-
34 (7th C;r 2011) (rocogm7mg that “division of authority in the lower courts” on
disputed‘issue supports finding state-court decision reasonable). Therefore, cven if the
stalc appellate court erred, Wesley cannot demonstrate that he is entitled to relief under

§.2254(0)(2).

AFFIRMED

AS
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- IN THE UNITED STATES DISTRICT COURT
~ FORTHE
NORTHERN DISTRICT OF ILLINOIS

Terrell Dashaun Wesley, =~ © 0 fro e e e i e e

Plaintiff(s).
, Case No. 1:20-cv-03189
V. Judge Thomas M. Durkin

The State of Ilinois et al.

Defendant(s).

JUDGMENT IN A CIVIL CASE

Judgment is hereby entered (check appropriate box):
[(]  infavor of plaintiff(s)
and against defendant(s)

in the amount of $

which []includes pre—judgment interest.
[ ] does not include pre—judgment interest.

Post-judgment interest accrues on that amount at the rate provided by law from the date of this judgment.

Plaintiff(s) shall recover costs from defendant(s).

O in favor of defendant(s)
and against plaintiff(s)

Defendant(s) shall recover costs from plaintiff(s).

X other: The Court denies and dismisses the habeas petition with prejudice and declines to issue a
certificate of appealability.

This action was (check one):
[] tried by a jury with Judge  presiding, and'the jury has rendered a verdict.

[] tried by Judge  without a jury and the above decision was reached.
[] decided by Judge.  on a motion

Date: 2/24/2022 Thomas G. Bruton, Clerk of Court

E. Wall, Deputy Clerk
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UNITED STATES DISTRICT COURT
... . . FOR THE NORTHERN DISTRICT OE ILLINOIS .. ... .

EASTERN DIVISION
TERRELL WESLEY,
Petitioner. | No. 20 C 03189
v. ' Judge Thomaé M. Durkin

ANTHONY WILLS, Warden,
Menard Correctional Center.,

Respondent.

MEMORANDUM OPINION AND ORDER

Petitioner Terrell Wesley filed this petition for writ of habeas corpus pursuant
to 28 U.S.C. § 2254, challenging his 2013 conviction for.first-degree murder in the
Circuit Court of Cook County. Respondent filed his Rule 5 Answer. arguing that
Petitioner’s ‘claim 1s meritless under § 2254(d). For the reasons that follow. the Court
denies and dismisses the petition with prejudice and declines to issue a certificate of
appeélability.

Background

I. Trial and post-trial motion

The facts as to Petitioner’s trial are taken from the Illinois Appellate Court’s
opinion in People v. Wesley, 2015 1L App (1st) 130710-U, 2015 WL 3855601 (I1l. App.
Ct. June 22, 2015), and are not in dispute. On July 17, 2008, Everitt Brown was shot
to death at a grocery store in Maywood, Illinois. Petitioner was indicted in the Circuit
»Cou;‘.t of Cook County on a charge o_f_"'ﬁrs’c»—dggrefe‘rp'ur-‘ge‘r for Browp_’s killing. R. 25-
14. Petitioner pled not guilty, and the case proceeded to a bench trial.

1

A9



Case: 1:20-cv-03189 Document #: 39 Filed: 02/24/22 Page 2 of 12 PagelD #:2010
Case: 22-1420 Document: 17 RESTRICTED  Filed: 02/02/2024  Pages: 77

Several witnesses testified as to what they had seen at the time Brown was
killed. Dwayne Ross and Larry Gates each testified they saw an African-Amer.icén
man in a white shirt with “stringy-like hair” or dreadlocks walking backwards while
pointing a gun at the grocery store. The man then got into the passenger seat of a
black Pontiac. Neither saw the man’s face.

J.ason Ervin testified that he heard three or four gunshots, then saw a man
walking backwards away from the grocery store with a gun pointed at the store before
getting into a black Pontiac with a female driver. He said Petitioner was wearing a
White shirt and had short dreadlocks. Ervin wrote down the Pontiac’s license plate
and called the police. Ervin identified Petitioner as the man he had seen. Another
witness testified he was almost in an accident With a black car driven by a black
woman who was “driving crazy,” and that he réported the license plate number to
police.

The license plate was traced to Shara Cannon, Petitioner’s girlfriend at the
time of the shooting. At trial, Cannon denied having been with Petitioner or seeing
him with a gun on the day of the shooting. She testified that she did not remember
her grand jury testimony. Cannon said that police had told her t:hixxgs would be easier
if she cooperated—i.e., named Petitioner as the shooter. Cannon reviewed a written
statement but had been in custody for more than 24 hours when she signed 1t.

Cannon’s grand jury testimony was admitted as substantive evidence under
725 ILCS 5/115-10.1. Cannon testified before the gr‘ahd jury that on the day of the

shooting, she had been driving with Petitioner, who was wearing a white shirt.

2
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Petitioner told her to stop at a convenience store, so she dropped him off and

continued to drive for a little while before returning to pick him up. She then picke
up Leon Thomas and drove everyone to her own house. Once there, the group was
joined by several others, including Pierre Robinson and Delvin Williams. At some
point, Cannon heard Petitioner say that he had tapped on a window, a guy had run
into the store, and that Petitioner pointed and shot.

Robinson was a longtime friend of Peti'tioner’s. He testified at trial that
Petitioner and Williams were not with the group at Cannon’s house. He admitted to
appearing before the grand jury but denied giving certain answers. Robinson later
said that the police had threatened to charge him with murder and had given him a
script to use before the grand jury.

Robinson’s ‘grand jury testimony was also admitted as substantive evidence.
Robinson told the grand jury that he met up. with Petitioner at Cannon’s home.
According to Robinson. Petitioner eventually?learned that the shooting victim had
died and said that no witnesses were going to tell on him now. Petitioner also said
that his gun had jammed initially, and the victim had run into the store, but that he
came back out to taunt Petitioner, who w.as “messing with the gun” and was then able
to shoot the victim.

At the close of the State’s case, the defense moved for a directed verdict. The
court heard argument and deniled the motion.‘ Pefitioner eleéted not té) festify, an-d

t
the trial was continued. The next day, the trial court stated it had reviewed the

B e BT e

evidence.and exhibits and stated several findings: =~ .. . . . . . .. L.

3
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[L]ooking at the evidence, you have a man pointing his gun outside of
the store. He is running backwards. He has been identified by one
witness. He had the gun in his hand. and he was trying to put it back
under his shirt. He was wearing a white T-shirt. These facts have been
corroborated. You have him getting into a vehicle, where there is some
issue as to whether he got into the passenger's side or the driver's side.
The Court would find in many cases there are discrepancies. However,
he got-he did get into a car that was 1dentified.

With regard to the physical evidence, there were holes through the door.
There were there was [sic] a bullet and fragments found in the body of
the victim. There were two shell casing found by the door.

In addition, with regard to the grand jury testimony, the court would ’
accept the impeached parts as the—the i1mpeaching testimony as
substantive evidence and it further ties up this case with regard to the

" testimony of Shara [Cannon] and also Robinson.

For all these reasons, the Court would make a finding of guilty in this
case.

Id. at *3: R. 32.

Defense counsel then remindéd the court that the parties had not presented
closing arguments but had only argued a motion for a directed finding at the close of
.the State’é case. Theb court apologized and indicated it would let the parties argue.
The State asked if that was the court’s ruling on the directed finding aﬂd the court
said it was. The defense rested and the parties presented their closing arguments.

The court again foﬁnd Petitioner guilty of murder. It stated it had considered
the parties’ “lengthy closing arguments” as well as the “testimony which the
witnesses on various details corroborat‘e each other with regard to hairstyles, with
regard to the clothes that the defendant was wearing, with regard to the car. with
regard to a person pointing a gun and walking backwards from the store, with regard

to identification” and the grand jury testimony of Cannon and Robinson. The court

4
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found that Cannon and Robinson’s trial testimony was not credible, but that their
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" grand jury testimony was properly admitted as substantive impeaching evidence.

Petitioner filed a motion and supplemental motion for new trial, arguing
amdng other things that the court erred in finding him guilty prior to closing
arguments. The court denied the motion, saying:

[The Court's] indication of the way that [it] was going to rule, that was
premature and it was immediately brought to [the court's] attention at
which point we had lengthy closing arguments.

As counsel is aware, there were also lengthy arguments for the motion
for directed finding in this case. And while [the court] was incorrect in
making the way [the court] was going to rule, [it] did hear the complete
closing arguments and . . . reconsidered everything that was brought to
[its] attention in those closing arguments, and it was on that basis that
[the court] made [its] final ruling.

Wesley, 2015 WL 3855601, at *3. The court sentenced Wesley to 50 years’
incarceration.

11. Direct Appeal

Petitioner appealed his conviction to the Illinois Court of Appeals. There he
argued thét his right to a fair trial and his right to counsel were denied by the court’s
pre-judging the case before allowing the parties to present closing arguments. The
Court of Appeals affirmed the judgment of the trial court, ﬁnding that the trial court
had acknowledged its mistake, permitted the parties to make closing arguments, and
reiterated its finding after conside_rati;f)n of those arguments. Id. at *5. It further held
that any error in the trial court’s “prejudging” the case was harmless. Id.

Petitioner raised the same issue in his motion for leave to appeal to the Illinois
‘Supreme Court, “which was "denfé'dﬁ"'Pépré v. Wesley, 39 NE.3d 1010 (IIl. 2015)
5
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(unpublished table decision). The Supreme Court then denied certiorar.. Wesley v.

Illinois, 578 U.S. 907 (2016) (Mem.).

II1. Post-Conviction Petition

Petitioner timely filed a pro se post-conviction petition in the Circuit Court'of
Cook County. People 1. Wesley, 158 N.E.3d 295. 300 (111. App. Ct. 2019). The petition
alleged that the trial court’s admission of Cannon and Robinson’s prior inconsistent
statements was a constitutional error, and that his trial and appellate counsel were
ineffective for failing to raise this issue. The éircuit court summarily dismissed the
petition. Petitioner appealed that dismissal via a motion for leave to file a late notice
of appeal. The appellate court granted leave but affirmed the judgment, of the .circu.it
court. Id. at 304. 'f‘he 11linois Supreme Court denied leave to appeal. People v. Wesley,
140 N.E.3d 253 (I111.) (unpublished table decision).

Petition filed a pro se petition. for habeas corpus on or about May 24, 2020.
' After Respondent answered, Petitioner retained counsel and obtained written
consent from Respondent to file the instant amended petition, which he filed on April
30, 2021.!

Legal Standard
28 U.S.C. § 2254(d) provides:

An, application for a writ of habeas corpus on behalf of a person in
custody pursuant to the Judgment of a State court shall not be granted

I Respondent’s Answer to the original petition contended that it was barred by the
statute of limitations. Petitioner thereafter provided an affidavit establishing an
earlier filing date. Respondent has accordingly dropped his time-bar defense. R. 35,
at 7n.l1.

6
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with respect to any claim that was adjudicated on the merits in State

~ court proceedings unless the adjudication of the claim—
(1) resulted in a decision that was contrary to, or involved an

unreasonable application of, clearly established Federal law, as
determined by the Supreme Court of the United States; or

(2) resulted in a decision that was based on an unreasonable
determination of the facts in light of the evidence presented in the
State court proceeding.

- A state court decision is contrary to federai law if the state court applied a rule
that 1s opposite from the law established by the United States Supreme Court, or if
the state court decides a case differently than the United State Supreme Court did in
a case with materially indistinguishable facts. Williams v. Taylor, 529 U.S. 362, 405
(2000). A state court’s application of federal law is unreasonable if it correctly
identiﬁes the governing legal principle but upreasonably applies it to the facts of a
particular case. Id. at 407.

Analysis

Petitioner’s sole argument for habeas relief relates to the state court’s alleged
denial of his Sixth Amendment right to counsel and to present a defense when it made
factual findings of guilt before Petitioner had an opportunity t6 make a closing
argument. Petitioner contends that the Illinois appellate court unreasonably applied
the rule from Herring v. New York, 422 U.S. 853 (1975). In Herring, the Supreme
Court invalidated a state law that gave a judge in a nonjury criminal trial
discretionary authority to “deny counsel any.opportunity to make a s!ummation of the

evidence before the rendition of judgment.” Id. at 853. Observing that “closing

argument-for the defense is a basic element of the adversary factfinding process in a -

7
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crithinal trial,” the Court held that “total d‘enial of the opportunity for final argument
in 2 nonjury criminal trial is a deniél of the basic right of the accused to make his
defense,” in violation of the Sixth Amendment. Id. at 858-59. The Supreme Court has
since indicated that the right to present closing argument is so central to defense
counsel’s role to “assist| | the accused during a critical stage of the proceeding” that
denial of this right 1s a constitﬁt.iona] error requiring reversal even absent a showing
of prejudice. See United States v. Chronic, 466 U.S. 648, 659 n.25 (1984).

Petitioner contends that the lprinciple in Herring encompasses the
circumstances of his trial. In his viéw, the trial judge’s announcement of certain
factual findings—including a statement that the court “would make a finding of
guilty”——~bef0re closing argument was the “legal and functional equivalent of a
complete denial of the right.” R. 32, at 18. He cites to several lower court cases that
have applied Herr‘ing to find a constitutional vielation where a trial judge announces
-a verdict or finding before closing argument, then reiterates that finding after
allowing argument. See Spence v. State, 463 A.2d 808 (Md. 1983); Nickels v. State, 81
N.E.3d 1092 (Ind. Ct. App. 2017); ¢f. State v. Gilman., 489 A.2d 1100 Me. 1985)
(finding con_stitutio'nal violation where trial judge announced verdict without
opportunity for closing argument but offered to vacate the verdict and reopen the case
for argument in response to motion fpr new trial). ‘

The Court 1s initially skeptical that Petitioner’s “application” of Herring to this
case is really an application and not an extension. "'[I.]f'a habeas court must extend a

rationale before it can apply to the facts at hand,” then by definition the rationsle:was

8
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not ‘clearly established at the time of the state-court decision.” White v. Woodall, 572

U.S. 415, 426 (2014) (quoting Yarborough ¢. Alvarado, 541 U.S. 652, 666 (2004)).
Granted, § 2254(d)(1) does not require courts to wait for an “identical factual pattern”
953 (2007)). But Herring spoke of the complete denial of a defendant’s right to present
a summation at th;e close of evidence. See 422 U.S. at 86.3 (“[T]here can be no
jusfiﬁcation for a statute that empowers a trial judge to deny absolutely the
opportunity for any closing summation at all.”). That did not occur here—at most
Petitioner says it was the “legal and functional equivalent.” Construing “deny
absolutely” to include scenarios in which a defendant i1s actually able to present
-argument reads much more as an extension than an application. The Illinois Court
of Appeals recognized this disconnect when it held that Herring did not require
automatic réversal in cases of premature announcement of judgment. See People v.
Little, 129 N.E.3d 113, 124 (I1l. App. Ct. 2018) (“If automatic reversal is to be required
in this context, the rule will have to be justified by different considerations than those
offered in Herrin,g.-”).

Even if Herring nominally applies here, Petitioner’s citation to state court
decisions enciorsing his view of Herring is of limited value, as such decisions do not

constitute “clearly established Federal law, as determined by the Supreme Court.”

- e = . - C e e . e o e -

Kernan v. Cuero, 138 S. Ct. 4, 9 (2017). And as noted, other courts have reached the

opposite conclusion while citing Herring, including the state where Petitioner was

e T —— ot <00

-.convicted.~See-People-v.-Daniels;-366 -IN.E.2d -1085 -11l.-App- Ct—197)-(finding-ne- -

9
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violation of the Hérrin,g principle where trial judge entered guilty finding without
argument but immediately permitted argument upon request of defense cmlmsel);
United States v. Price, 795 F.2d 61 (10th Cir. 1986) (holding that no violation results
from premature announcement of finding so long as the record shows that the tnal
judge was willing to keep an open mind through closing arguments); see also Little,
129 N.E.3d at 124 (rejecting arguxﬁent that Herring requires automatic reversal in
.the event of premature judgment and holding that “[r]Jeopening a case for closing
argument is an adequate remedy for a premature judgment when the record shows
that the judge was willing to hear the defense's argument with an open mind”). This
muddled decisional landscape effectively precludes habeas relief, which is available
only if the state court’s adjudication of a claim resulted in “an error well understood
and comprehended in existing law beyond any possibility for fairminded
disagreement.” Harrington uv. Richter, 562 US. 86. 103 (2011). It is clear that
Petitioner’s interpretation of Herring as applied to this case is far from universal and
has never been endorsed by the United States Supreme Court. This is a sufficient
basis for denying his petition.

Finally, as to the core merits of Petitioner’s claim, the Court does not find a
violation of his Sixth Amendment rights. The reasoning in Little is persuasive. As the
MNlinois Court of Appeals observed, Herring says only that a defendant may not be
absolutely denied the right to present a summation at the close of evidence. It does
not “indulge the faﬁtasy that a trier of fact will suspend all judgment until the last

word is uttered in rebuttal argument.” Little, 129 N.E.3d at 126. The true Sixth

10
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Amendment concern is whether the trial court, acting as factfinder, maintained an

[ e e = e R - e s e - LT X

open mmd and aw Llhngness to be persuaded through closmg arguments See Ld at
124.

The record here indicates the trial court maintained that open mind. After
prematurely announcing its findings, the court immediately apologized and
permitted the parties to present their arguments. It then re-announced its verdict,
stating on the record that it had considered the parties’ “lengthy closing arguments.”
The fact that Petitioner’s summation was unsuccessful in swaying the court to his
side does not equate to a denial of his right to present it. See Herring, 422 U.S. at 863
(“And surely in many such cases a closing argument will, in the words of Mr. Justice
Jackson, be ‘likely to leave (a) judge just where 1t found him.” (quoting R. Jackson,
The Struggle for Judicial Supremacy 301 (1941))).

Certificate of Appealability

The Court declines to issue a certificate of appealability pursuant to 28 U.S.C.
§ 2253(c)(2). Rule 11(a) of the Rules Governing § 2254 Proceedings provides that the
district court “must issue of deny a certificate of appealability when it enters a final
order adverse to the applicant.” See Gonzalez v. Thaler, 565 U.S. 134, 143 n.5 (2012).
To obtain a certificate, a habeas petitioner must make “a substantial showing of the
denial of a constitutional right.” 28 U.S.C. § 2253(c)(2). This demonstration “includes
showing that reasonable jurists could debate whether (or for that matter, agree that)

the petition should have been resolved in a different manner or that the issues

presented were adequate to deserve encouragement to.proceed further.” Slack..v. .

McDaniel, 529 U.S. 473, 484 (2000); see also Lavin v. Rednour, 641 F.3d 830, 832 (7th
11
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Cir. 2011). Here. the Court’s denial of the petition rests on the application of well-
settled precedent, particularly as it pertains to whether the state court’s adjudication
of Petitioner’s claim constituted an “unreasonable application of clearly established
Federal law.” Accordingly, certification of Petitioner’s claim for appellate review is
denied.
| Conclusion

For the foregoing reasons, the petition 1s denied and the Court declines to issue

a certificate of appealability.

ENTERED:

‘Honorable Thomas M. Durkin
United States District Judge

Dated: February 24. 2022
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Item D Trial Ti‘anscript Excerpt — Initial Finding of Guilty
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