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QUESTIONS PRESENTED
Introduction.

Mr. Koteras was tried by jury and convicted of multiple counts of sexual abuse of his
minor daughtef, Amanda.' During the trial while Amanda was testifying, a Victim's Advocate
who is employed by the prosecutor's office stood behind the jury and non-verbally
communicated with Amanda throu_gh use of head movements and-hand gestures. Mr. Koteras
filed a post-collateral motion to vacate his sentence and an evidentiary hearing was held during
which the court took judicial notice of the actions by the Victim's Advocate. After the conclusion
of evidence the court made oral findings and denied relief. Included in the findings th¢ court held
the actions by the Advocate had the effect to “give the witness a bit more confidence that a child

witness usually has on the stand. (See Appendix J — at pg. 6).

Question 1.

When the interaction between the Prosecution's Victim's®Advocate and a testifying
witness has been determined by the trial court to have enhanced the witness's credibility, has the

defendant's constitutional right of confrontation and to due process been violated?

Introduction.

Prisoners wishing to collaterally attack their convictions do not have a Constitutional
right to counsel, and thus no Sixth Amendment protection to the effective assistance of counsel.
That being said, the due process clause of the Fifth and Fourteenth Amendments protect a

prisoner's constitutional right to have a fundamentally fair procéss and meaningful judicial

1 Amanda is the pseudonym used throughout the majority of case proceedings to describe the
complaining witness. Mr. Koteras continues to use it in this request for certiorari.



review of ‘us/her clalms Durmé appellate review of his post-collateral elams tne Kentu ky
Coul“t of Appeals announced “Chrlstophers brief is rife with errors[] Ko;ceras Az
Commonwealth, 589 S.W.3d 534, 540 (Ky. App. 2018). | |
- Question I - i

In 'the constitutionai right to a fundamentally fair proceeding does the Due Process clause
of the Fifth Amendment applied to the states through the Fourteenth Amendment require
appellate counsel to provide a minimally competent level of assistance to ensure a meaningful

review may occur?
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IN THE
SUPREME COURT OF THE UNTITED STATES

PETITION FOR WRIT OF CERTIORARI

Petitioner respectfully prays that a writ of certiorari issue to review the judgments below.

[V]

[V]

OPINIONS BELOW

For cases from federal courts

The opinion of the United States Court of Appeals appears at Appendix B to the petition
and is:

[ ] reported at ;or

[ ] has been designated for publication but is not yet reported; or,

"[V] isunpublished.

The opinion of the United States District Court appears at Appendix B to the petition and
18

[ 1 reported at ' ; Or

[ 1] hasbeen designated for publication but is not yet reported; or,

[V] isunpublished.

JURISDICTION

For cases from federal courts:

The date on which the United States Court of Appeals decided my case was December

.12,2023.

[ ] No petition for rehearing was timely filed in my case.

[V] Atimely petition for rehearing was denied by the United States Court of Appeals
on Aug. 05, 2024, and a copy of the order denying rehearing appears at Appendix
A. : .

[ 1] Anextension of time to file the petition for a writ of certiorari was granted to and

including (date) on (date) in ApplicationNo. A

The jurisdiction of this Court is invoked under 28 U.S.C. §1254(1).



CONSTITUTIONAL, AND STATUTORY PROVISIONS INVOLVED -

U.S. Constitution, Fifth Amendment:

No person shall be held to answer for a capital, or otherwise infamous crime,
unless on a presentment or indictment of a Grand Jury, except in cases arising in
the land or naval forces, or in the Militia, when in actual service in time of War or
public danger; nor shall any person be subject for the same offence to be twice put
in jeopardy of life or limb; nor shall be compelled in any criminal case to be a
witness against himself, nor be deprived of life, liberty, or property, without due
process of law; nor shall private property be taken for public use, without just
compensation.

U.S. Constitution, Fourteenth Amendment, Section 1:

KRS §

All persons born or naturalized in the United States, and subject to the jurisdiction
thereof, are citizens of the United States and of the State wherein they reside. No
State shall make or enforce any law which shall abridge the privileges or
immunities of citizens of the United States; nor shall any State deprive any person
of life, liberty, or property, without due process of law; nor deny to any person
within its jurisdiction the equal protection of the laws.

A2LSTS o Referenced on pg. 8, 11,

This document is current through all 2024 regular session legislation,

KRS §

421.575. Role of victim advocates in court proceedings.

In all court proceedings, a victim advocate, upon the request of the victim, shall
be allowed to accompany the victim during the proceeding to provide moral and

“emotional support. The victim advocate shall be allowed to confer orally and in
. writing with the victim in a reasonable manner. However, the victim advocate

Hlstory

shall not provide legal advice or legal counsel to the crime victim in violation of
KRS 421:570 and 524.130.. : '

Enact. Acts 1996, ch. 189, § 5, effectxve July 1.), 1996.

Michie’

sT™™ Kentucky Revised Statutes .

Copyright © 2024 All rights reserved.
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KRS § 15.760(6)(a) (inrelevantpart) . ... Referenced on pg. 12
KRS § 15.760. Staff of Commonwealth’s attorneys — County’s duty to provide grand jury and
witness rooms — Victifri‘ad\}'ocaté.-: :

(6)(a) Each Commonwealth’s attorney shall be authorized to employ individually

or jointly with one (1) or more other Commonwealth’s attorneys at least one (1)

victim advocate to counsel and assist crime victims as defined in KRS 421.500.

Complete Statute at Appendix _K

KRS §421.500 .. ... Referenced on pg. 12
+421.500. “Victim” defined for KRS 421.500 to 421.575 — Applicability — Required
notifications — Duties of public officers and agencies — Restitution — Construction of KRS
421.500 to 421.575. ‘

Complete Statute at Appendix _L

Kentucky Revised Statute ( KRS) §31.110. (inrelevant part) ........... Referenced on pg. 4
KRS 31.110. Persons entitled to department representation and services — Extent of
representation and services — Rights of representation for persons subject to proceedings under
KRS Chapter 202C. '

(1) A needy person who is being detained by a law enforcement officer, on

suspicion of having committed, or who is under formal charge of having

committed, or is being detained under a conviction of, a serious crime, or who is

accused of having committed a public or status offense or who has been

committed to the Department of Juvenile Justice or Cabinet for Health and Family

Services for having committed a public or status offense as those are defined by
KRS 610.010(1), 610.010(2)(a), (b), (c), or 630.020(2) is entitled:

(a) To be represented by an attorney to the same extent as a person
having his or her own counsel is so entitled;

(2) A needy persbﬁ who is entitled to be represented by an attorney under
subsection (1) of this section is entitled:

(b) To be represented in any appeal;

Complete Statute at Appendix _M



Hawaii Revised Statutes (HRS) §621-28 .......................... Referenced on pg. 13
This document is current through Act 253 of the 2024 Legislative Session.

HRS § 621-28. Accompaniment of children at judicial proceedings.

A child less than fourteen years of age, involved in a judicial proceeding,
including a grand jury proceeding, shall have the right to be accompanied by a
parent, a victim- witness counselor, or other adult designated by the court. The
accompanying person may be placed side by side with the child at the discretion
of the presiding judge or court officer; provided that this position does not
interfere with the proceedings of the court. The accompanying person shall not

' communicate in any manner with the child unless directed by the presiding judge
or court officer.

History

L1985,c185,§ 1.

Michie's™ Hawaii Revised Statutes Annotated
Copyright © 2024 All rights reserved.

Utah Code Title 77 Chapter 37 Victims’ Rights ............... e Referenced on pg. 13
Current through the 2024 4th Special Session. ' : '

Utah Code Ann. § 77-37-1(2) Legislative intent.

(1) The Legislature recognizes the duty of victims and witnesses of crime to fully
and voluntarily cooperate with law enforcement and prosecutorial agencies, the

_essential nature of citizen cooperation to state and local law enforcement efforts,
and the general effectiveness and well-being of the criminal justice system of this
state. In this chapter, the Legislature declares its intent to ensure that all victims
and witnesses of crime are treated with dignity, respect, courtesy, and sensitivity,
and that the rights extended in this chapter to victims and witnesses of crime are
honored and protected by law in a manner no less vigorous than protections
afforded criminal defendants.

" (2) The Legislature finds it is necessary to provide child victims and child
witnesses with additional consideration and different treatment than that usually
afforded to adults. The treatment should ensure that children’s participation in the

_criminal justice process be conducted in the most effective and least ‘rraumatlc

intrusive, or 1n11m1dat1ng manner. .

History :

C. 1953, 64A-1-1,enacted by L. 1987, ch. 194, § 1; recodified as C. 1953, 77-37-1.

Utah Code Annotated '

Copyrlght © 2024 All rlghts reserved



California Penal Code, Part 2, Title 3, Chapter 7, §868.5 ............ Referenced on pg. 16
Cal Pen Code § 868.5 Attendance of persons to support prosecuting witness in specified cases

Complete Statute at Appendix _ N
Kentucky Civil Rule Procedure (CR) 76.12(4)(¢)(V) .............. ... Referenced on pg 21

Ky. CR Rule 76.12. Briefs.

Complete Ky. CR 76.12 at Appendix _O



STATEMENT OF FACTS RELEVANT TO THE GRANTING OF MR. KOTERAS'S
PETITION FOR CERTIORARI

‘Mr. Kéteras was indicted on twenty-four identical counts of sexual abuse in May of 2011.
A trial by jury commenced on July 24, 3012, on eight counts, the Cbmmonwealth having moved
to dismiss the remaining counts. The first witness called by the Commonwealth was Amanda.’
As her testimony began a Victim's Advocate, employéd by the Commonwealth Attorney's office,
stood behind the jury and communicated non-verbally with Amanda through use of head
movements and hand gestures. (See Appendix C — 6). Mr. Koteras immediately brought her
actions to his counsel's attention, but they took no immediate action. (See Appendix C — 6). After
thirty minutes of direct examination, Counsel objected before starting cross examination. (See
Appéndix C — 6) The'.‘following day fhé jury returned a verdict of:‘g'uilty éﬁd Mr. Koteras was
sentenced to serve twenty (20) years in prison. (See Appendix C — 1). The conviction was
affirmed by the Kentucky Supremé Court.. (See Appendix C-1-2). |

In August of 2015, Mr. Koteras submitted a post-collateral motion pursuant to RCr 11.42
raising claims of ineffective assistance of trial counsel (IATC) and piaims against counsel ﬁom
his direct appeal (IAAC). (See Appendix D — 2). Based on statutory provisions Counsel 'v'v'vas
appointed in accordance with Kentucky Revised Statute (KRS) §31.110. who ‘submitted a
supplefnent 6larifying some of the pfo se claims as well as presenting new claims. (See Appendix
b - 2). An evidentiary hearing was held. (See Appendix D — 2). Qne of the issues argued was

based on the actions of the Victim's Advocate non-verbal communication with Amanda. (See

Appendix C —6-7). The actions by the Victim's Advocate were admitted to and described during

1 Amanda is the pseudonym used throughout the majority of case proceedings to describe the
complaining witness. Mr. Koteras continues to use it in this request for certiorari. However the
court of appeals of appeals chose to use the initials A.K., in the place of Amanda.
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her te;timony at the hearing. (See Appen&ix C - 6-7). In addition to the noq-verbal
c;)mmunication ~the Victim's Advocate' 'adr_nitted she accompanig:d Amanda when the
Commonwealth's Attomey'discussed the t.r,ial testimony to be givgn. (See Appendix C — 16). The
court also took judicial notice of the Advocate's actions and explaiﬁed the camera placement at
the time did not cover the area where the Victim's Advocate was standing. (See Appendix D - 5).
At the conclusion of the hearing, the court before denying relief made oral findings,
including the determination that the actions by the Victim's Advocate had the affect to “give the
witness a bit more confidence than a child witness usually has on the stand.” (See Appendix J —-
é). Shortly after the hearing the court rendered its written ordered. (See Appendix I). The order
failed to make findings on a pro se claim of IAAC. The oversight was brought to the courts
aﬁéntiohjtlirough objections filed by Mr. Koteras. (See Appendix J - 22). Appointed counsel
failed to teqﬁest findings on the claim as required. by RCr 11.42(8); (See Appendix D - 13).
Beforé withdrawing ﬁom the case, counsel filed a timely notice of appeal. New couﬁsel
-Was appointed‘for'appéal'. In 'response to his opening brief the Commonwealth rﬁoved the court
to strike Mr. Koteras's brief, which was granted in part (See Appendix G — 1-5). Instead of
striking the entire brief, in a separate order the court “choose inéteaci to strike 6ffending poﬂio’ns
of thé brief 'and'ig'nore all references to family court records outside the certified record on
appeal.” (Sée Appendix G — 4)‘, In a section of the published opinion “ADHERENCE TO
RULES OF APPELLATE PROCEDURE” the court began by saying “Christopher's brief is rife
with errors[.]” Koteras v. Commonwealth, 589 S.W.3d 534, 540-41& (Ky. 2018). (Paper copy at
Appendix H). The court k:ontiﬁued to chastise counsel for: inclusion of a detailed summary which

was not part of thé record on appeal, attempts to supplement the record and factual



mis_statemer}ts, violating appellgte court mles by failing to include a statement of preservation for
th;ee of the nine numbered issues, presenﬁng an unnumbered claim for the first time on appeal
and the“ failure to adhere to the rules for documents attached in the appendix. Koteras, 589 "
S.W.3d at 540-41.

Further into the opinion addressing claim number five the court found the inclusion of an
IAAC claim tied to an IAC claim “as an aside and not as a numbered claim” was not ruled upon
by the trial court and was not properly before appellate court for failure to give the trial court an
opportunity to correct any oversight as required by rulel. Koteras, 589 S.W.3d at 547. In the end
the appellate court denied relief in light of the totality of the evidence, there was not a reasonable
probability the “jurors would have reasonab‘& doubted his guilt and acquitted him.” Koteras, 589
S.W.3d at 550.

After the denial by 'the court of appeals, Mr. Koteras submittéd a moﬁon for discretidﬁary
(MDR) réview to the Kentﬁcky Supreme Court. (See Appendix F — 1-16). Mr. Koteras
specifically requested the court to reject the court of appeal's distinguishing and support of the
actions by the Advocate in his case form the same actions committed by:a farhily friend that were
condemned in Sharp?® and found to reqﬁire reversal of conviction. (See Appendix F — 9-10Y. In
the same line he requested the court to review the application of KRS 421.575° to the facts of his
case by the court of appeals.‘ (See Appendix F — 8-9). Mr. Koteras started off his MDR by
requesting the couﬁ to explain if counsel followed the trial court's direction to summarize the
family cduft ﬁro‘éeedings.:(Sée Abpendix F- 6-8). And he ended the MDR requesting the court

to deterfniné if his appeal was given meaningful review. (See Appendix F — 13-15).

2 Sharp v. Commonwealth, 925 F.2d 449, 453 (Ky. 1996)
3 KRS 421.575. Role of victim advocates in court proceedmgs (See pg. 2, supra)

8



Hayiné faiied to ﬁnd -rélief in state cqurt, Mr. Koteras filed iﬁ Kentucky's Eastern District
Court his §2254 habeas corpus petition presenting.nine clairﬁs for relief witil claim number three
having_two parts. Adoptin'g fhe Magistfate Judge's recommendation the district court denied all
of his claims and declined to grant a certificate lof' appealability (CQA). (See Appendix C - 24-
25). Of importance to this petition is the court found three claims to be procedurally defaulted by
being abandoned on appellate review in state court and part B of claim three was defaulted
because counsel failed to have the trial court issue a ruling on the claim as required by rule. (See
Appendix C — 12).

In his request to the Sixth Circuit Court of Appeals, Mr. Koteras presented five facts
essential to determining if the Victim's Advocate violated his right to a fundamentally fair trial.
(See Appendix J — .6). Neither the state nor federal courts have addressed fact number four — in
which'the trial judge determined the Victim's Advocate caused Amanda- to have a bit more
confidence than a child witness uSualiy has on the stand. The Sixth Circuit denied issuing a COA
on this claimb and agreed with the District Court's determinations in denying Mr. Koteras's
request for COA on all remaining issues. (See Appendix B). Mr. Koteras pe’titioned for pahnel
reheaﬁn_g was denied on August 5, 2024. (See Appendix A).

Mr. Koteras now presents his reasons and arguments in support of granting his petition.



REASONS FOR GRANTING THE PETI’I:ION

Reason for Granting Review for Question I.

Mr. Koteras believes the disparity in the holdings by the state courts of last resort
determining the permissible interaction between a Victim's Advocate and a testifying child
witness to be an important federal question needing resolution of how to balance a defendant's
federal constitutional protections to a fundamentally fair trial with the need to support a
testifying child witness as a compelling reason for review and the granting of his petition.

Mr. Koter‘as'has been unable to find any federal case law directly on point and believes

this is a case of first impression.

Reason for Granting Review for Question Ii..

h Fof his 6bmi)ellihg'reason‘ to' grant review, Mr. Koteras presents Kentucky's refusal to
consider his claim that Appellafe _Counsel failed t6 meet the minimally competent assistahce
reqﬁired by the due procéss clause of the Fourteenth‘Amendmen't embodied froni the Flfth
Arﬁendmént — to ensure meaningful review of his c.laims-— is an important federal queétioh
which has not been discussed by this Honorable Court since before Strickland becarne the
benchmark for evaluating the performance of éounsel'é assistance which coﬁcluded' the transition

of measuring ineffective assistarice claims from the Fifth Amendment to the Sixth Amendment.

Petitioner believes the following arguments explain why it is necessary for this Court to

grant réview of his petition. =

10



ARGUMENTS IN SUPPORT OF GRANTING THE PETITION

Argument I: Due Process is Violated when Interaction Between a Victim's Advocate and a
Testifying Child Witness has been Determined to have Affected the Credibility of
the Testimony placed before the jury.

Nearly all if not every state has created provisions which allow for designated people to
accompany a child witness during court proceedings to provide moral and emotional support.
Kentucky's provision, KRS 421.575 (located on pg. 2, supra) allows for communication between
a v1ct1ms advocate and testlfylng child witness drastically conﬂlcts w1th those of other state
courts of last resort. With the exception of the victim's advocate, Kentucky recognizing the
inherent prejudice to the concept of a fair trial has condemned the communication between a
testifying child witness and a person wishing to provide support. '

‘In 1993 the Kentucky Supreme Court was faced with a case where a family friend
admitte}:d‘to gesturing and to mouthing words of support to a testifying child witneés. Sharp v.
Commonwealth, 849 S.W.2d 542 (Ky. 1993). The court found “it would be impossible to say that
the witness did not derive confidence and assurance from this positive reinforcement which
influenced the jury fo believe her.” Id., at 547. The prejudice is not dependent on the jﬁfy's
awarenes’s of the attempt to comfort and"encourage the witness. The prejudice results fronfluthe-
deri\}ed confidence and assurance from the positive reinforcement which influences ithe jury to
believe the witness. Id., at 547.1n remanding for a new trial, the court found the actions weré “so
egre;gi_OUS and inimical to the concept of a faif trial that they cannot be disregarded in the name of
trial court discretion. Id.

The next year the Kentucky Legislature enacted: “the Commonwealth’s attorney shall be

authorized to employ ihdividually or jointly . . . at least one (1) victim advocate (hereinafter
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advocate) to counsel and assist crime victims as defined in KRS 421.500.” KRS 15.760(6)(a)
(See Appendix K & L). Two years after that the Legislature provided provisions that “[ijn all
court proceedings, an advocate, upon' the request of the victim, shall be allowed to accompany
the victim during the proceeding to provide moral and emotional support. KRS 421.575 (locatéd
on pg. 2). The wording in this sentence is comparable to all other states which have created
similar law. It is the following sentence of the statute is diametrically different to all other states.
“The victim advocate shall be allowed to confer orally and in writing with the victim in a
reasonable manner.” Id* (c.f. KRS 421. 575 on pg. 2 with HRS 621-28 on | pg.4).
The Sizarp case became the standard for any claims of witness tampering. See Epperson v.
Commonwealth’.

Applying the Sharp standard the Courf in Banks agreed with the appellant that the
“yoiceless communication betWeen an officer of the prosecution [Deteétive Isenberg was seated
at the counsel table with the prosecutor]| and a testifying Witness was improper.”® Tﬁe Bahks
‘court distinguished the two cases finding because “the improper interaction Was far more limited
in both scope and duration,” the pfejudiée suffered did not warrant a mistrial. Id.

.In the case of Golden, a local attornéy, Joseph Holbrook who Was not directly invoI{/ed

with the case but watched part of the trial noticed during cross examination what he perceived to

4 In Koteras v. Commonwealth, 589 S.W.3d 534, 545 (Ky. 2018) cert denied, the court of
appeals interpreted this sentence to include communication while the child witness is testifying.
(See Appendix H).

5 Epperson v. Commonwealth, 2005 WL 1051106, 2005 Ky. App. Unpub. LEXIS 945, *3, Case
No. 2004-CA-000208-MR, quoting Sharp, 849 S.W.2d at 547 (“In setting forth the standard the
Court in Sharp noted that when determining whether a mistrial should be granted the circuit
court is faced with the question of "whether the impropriety would likely influence the jury.").

6 Banks v. Commonwealth, 2015 WL 1544294, 2015 Ky. Unpub LEXIS 12, *7-8, Case No.
2014-SC-000176-MR. '
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be sighals from the prosecutor to the child witness.” Holbrook alertéd defense counsel who in
turﬁ approached the Bench"and informed the trial court of the pro;ecutor's actions. /d. During
review the K_entucky Supreme Court held “we construe the ambiguous record as a finding of the
trial court that signaling did not occur.” Id., Lexis at 14-15. In so finding the court citing Sharp
warned “[o]f course, it should go without saying that no one in the courtroom during a trial,
especially the attorneys trying the case, may signal or otherwise communicate answers to a
testifying witness, whether it be for the purpose of guiding the testimony or lending
encouragement and moral support. Id., at 13-14.

Up to this point Kentucky's appellate courts had not been pfesentcd with a case which
involved the actions of an advocate which mimicked those described in Sharp. That changed in
the case of Koteras v. Commonwedlth, 589 S.W.3d 534, 545-46 (Ky. 2018). At thé evidenﬁary
hearing, the advocate admitted she signaled to Améﬂda to keep her voice up as the pro'seéutor
had directed hér to do. ]d., at 545, & 545n.8. After fhe presentaﬁon_ of evidence Was concluded
the trial court made oral findings of facts based on the testimony given. The trial court found >the
advocate's actions “gave the witness a bit more confidence than a bhild witness usually has on
the stand.” (See Appendix J — 6). c.f. Sharp, 849 S.W.2d at 547 (“[T]he witness received
éncoufagement, approval and comfort . . . it would be impossible to say that the witness did not
derive confidence and assurance . . . which influenced the jury to believe her.”) While the
actions are nearly indistingﬁishable and had the same affect the court designated “A victim
advocate is distinct from a bystander.” Koteras, 589 S.W.3d at 545. The holding by the coﬁrt in

Koteras has set controlling precedent allowing for an advocate to cqmmunicate with a testifying

7 Golden v. Commonwealth, 2017 WL 1536253, 2017 Ky. LEXIS 149, * 11-12, Case No. 201‘6-
SC-000179-MR. ' '
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child witness. The distinction by Kentucky is contrary to the holdings by several other state
courts.

In Kansas the court in State v. Dayhuff, 158 P.3d 330, 343 (Kan. App. 2007) directly
compared the actions by a child advocate with Sharp. In remanding for a new trial, the court took
issue with the trial court's failure to develop the record when the objection was made allowing to
investigate the matter as to how the child advocate's conduct may have impacted the child's
testimony and affected the jury. From the available record the court determined:

It is undisputed that Adams moved around the courtroom, nodded,
and smiled to H.D. during her testimony. Although the conduct
falls short of the behavior in Sharp, Adams was actively supporting
and encouraging H.D. at the time her credibility was being
assessed by the jury. As in Sharp, it would be impossible to say
~ that the witness did not derive confidence and assurance from this
positive reinforcement which influenced the jury to believe her.
849 S.W.2d at 547. Moreover, the trial court has an independent
duty to ensure that criminal defendants receive a trial that is fair
and does not contravene the Sixth Amendment to the United States
Constitution. Wheat v. United States, 486 U.S. 153, 161(1988).
State v. Jenkins, 898 P.2d 1121 (1995).
Dayhuff, 158 P.3d at 344.

Also the court looked into earlier Kansas cases that had researched holdings from other
jurisdictions and found “the common thread running through the holdings is that when the
accompanying party does not speak, prompt the witness, or in any manner attempt to disrupt or
influence the trial,” it is Within the trial jﬁdge’s discretion to permit “an adult support person to
be in close proximity to a nlinpr'while"the" minor testifies.” Dayhuff, 158 P3d at 343 quoting
State v. Rowray, 860 P.2d 40, 43 (Kan. App. 1993).

Hawaii like Kentucky enacted specific legislation to provide '_f'c_Jrv support persons

designated by the court fo accompany a child witness during court proceedings to provide moral
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and emotional support:

A child less than fourteen years of age, involved in ‘a judicial

proceeding, including a grand jury proceeding, shall have the right

to be acconipanied by a parent, a victim- witness counselor, or -

other adult designated by the court. The accompanying person may

be placed side by side with the child at the discretion of the

presiding judge or court officer; provided that this position does

not interfere with the proceedings of the court. The accompanying

person shall not communicate in any manner with the child unless

directed by the presiding judge or court officer.
Hawaii Revised Statutes (HRS) § 621-28

Reversihg and reménding for a new trial the Hawaii Supreme Court focusing on the last
“sentence of the statute prohibiting any communication between support person with the child
witness. State v. Rulona, 785 P.2d 615, 617 (Haw. 1990) overruled on other grounds by State v.
Mueller, 76 P.3d 943, 948 (Haw. 2003). The court emphasized “communication is not always
verbal, and the proceduﬁe followed here was fraught with opportunity for a violation of that
sentence.” Rulona, 7_85 P.2d at 617.
The Hawaiian statute and Kentucky statute which allow for a _E:hild witness to be

accompanied by a support pgréon drp directly at odds with one another.

The accompanying persoh shall not communicate in any manner

with the child unless directed by the presiding judge or court

officer.

HRS § 621-28.

The victim advocate shall be allowed to confer orally and in
writing with the victim in a reasonable manner.

KRS § 421.575.
Both states cannot be correct. Hawaii's version protects the defendant's right to due

process. While Kentucky's statute guarantees the rights of the child witness to prevail over the
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due procéss protections of the defendant.

In wishing to preserve rights for those who have been victixils both Utah and California
have enacted laws which allow for a support person to accofnpany a testifying child witness to
the stand. Utah Code §77-37-1(2) (located at pg. 4) & Cal Pen Code § 868.5 (See Appendix N).
Notwithstanding both states have made clear any type of communication is prohibited.
Discussing the role of victim advocates the Supreme Court of Utah held: “[i]t is established
law ... a witness of tender years may be accompanied by an adult to ease the emotional turmoil
of testifying in court. We find no provision in the Victims' Rights Act that applies to assistance in
testifying at trial.” State v. Harrison, 24 P.3d 936, 940 &940n.2 (Utah 2001). Likewise California
remained steadfast in their position that: “It is established that a suI:;port person's mere presence
with-a witness on the stand, pursuant to section 868.5, does not infringe upon a defehdant's due
- process and confrontation clause rights, unless the support person improperly interferes wit.h-the
witness's teétimbnj, so as to adversely influence the jury's ability to assess the testimony.”
People v. Spence, 212 Cal. App4th 478, 514, 151 Cal. Rptr. 3d 374, 402 (2012) (cifations
Qmi‘&ed)l e

The courts of séve'ral other stafes have interpréted victim's rights legislation or prior court
rulings to proteét the rights of a child witnesses.® Most of these states alloWing for a child

witness to sit on a shpport person's lap or in close proximity, or to be accompanied by a therapy

8 Czechv. State, 945 A.2d 1088, 1093 (Del. 2008) (finding it is permissible for an adult support
person to sit in close proximity to a child complainant testifying before a jury provided that
adequate procedural safeguards are imposed. See also: Gadberry v. State, 877 S.W.2d 941, 945
(Ark. App. 1994); People v. Whitman, 205 P.3d 371, 378 (Colo.App. 2007); State v. Menzies, 603
A.2d 419, 429 (Conn. App. 1992); Miles v. State, 411 S.E.2d 566, 569 (Ga. App. 1991); State v.
Nuss, 446 P.3d 458, 462 (Ida. App. 2019); State v. Letendre, 13 A.3d 249, 256 (N.H. 2011); State
v. TE., 775 A.2d 686, 695 (N.J. 2001); State v. Dompier, 764 P.2d 979, 980 (Or. App. 1988);
Commonwealth v. Pankraz, 554 A.2d 974, 979 (Pa. Super. 1989); State v. Alidani, 609 N. W2d
152, 157 (S.D. 2000); State v. Jones, 362 S.E.2d 330, 332 (W. Va. 1987).
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dog have instituted one or more procedural safeguards such as a) requiring thé state to prove
theré was a compelliné need to have the su:ppo.rt person sit next to.the child; b) ‘issuiﬁg a
cautionary instructién both to the jﬁry and to the support person; or ¢) or allowing the deféndént
to suggest 'alt‘ematives to the procédure. “The ﬁse of such safeguards allows a trial court to strike
the proper balance between the possible prejudice to the defendant's constitutional right to a fair
ﬁial and the interest of the State in presenting testimonial evidence.” Czech v. State, 945 A.2d
1088, 1093 (Del. 2008).

Unlike the multitude of other states previously mentioned, post f(oteras the Kentucky
Supreme Court passed on the opportunity to clearly establish parameters of acceptable
interacﬁon between an advocate and child witness, and articulate why the prejudice attributed to
non-authorized persons supporting the child witness are distinguishable from Vthe state's
advocate.’ In Graham as the child witness was leaving the courtroom during a recess from
testifying a bystander who appeared to be a counselor made a thumbs up gestures to the child
witllesg. Graham v. Commonwealth, 571 S.W.3d 5.75, 582-83 (Ky. 2019). Determining the
gestureé did not occur while the child witness was testifying the court denied relief. /d., at 584.
Although the court did not find prejudice in the gestures of the bystander/counselor, the coﬁrf did
issue a warning for future behavior. (“we caution attorneys that it would be wise to warn any
bystanders present in the cdurtfoom for the support of witnesses that such interaction in view of
the jury is improper.”). Id., at 584. However the court stopped short of harmonizing the rufings in

which it is improper for a family friend, support person such as a counselor, a detective working

9 The court rendered its ruling in Graham v. Commonweaith, 571 S.W.3d 575 (Ky. Apr. 19
2019) after the binding precedent in Koteras v. Commonwealth, 589 S.W.3d 534 (Ky. Dec. 21,
2018) was issued and before the court denied Koteras's motion for discretionary review on Dec.
13, 2019. ' ' '
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for the prosecution, to make gestures to a testifying child witness, but thgt the court supports a
victim;s advocate working for tﬁe prosécutor's office to make those same géstures.

Central .to fundamental fairness. is the right of an accused to ha§é his guilt or innbcence
determined solely on the evidence produced at trial. Taylor v. Kentucky, 436 U.S. 478, 485
(1978). “[Olur system of law has always endeavored to prevent even the probability of
unfairﬁess.” In re Murchison, 349 U.S. 133, 136 (1955). To assure criminal prosecutions are
conducted fairly our founding fathers made as a part of the First Amendment to the United States
Constitution that our courts would remain open to the public and préss. Richmond NeWspapefs V.
Virginia, 448 U.S. 555, 575 (1980). This constitutional protection serves the purpose to guarantee
trial oﬁtcomes are not based on secret bias or partiality nor by civil unrest to shocking crimes.
1d., at 569. “To work 4effective1y it is irhportaﬁt that society's criminal 'proces's satisfy “the
appéarance of j.ustice.' Id., at 571-72 quoting Offutt v. United States, 348 U.S. 11, 14 (1954).

Kentucky has set biﬂding précedent sanctioning victim's advocate employed by the
Cor'rinl.onweaith Attdrnéy's Office to communicate with a testifying child witness. By upholding
the Commonwealth's judgment Kentucky's Eastern District Federal Court and the Sixth Circuit
Court of Appeals have condoned this practice. Intervention by this Honorable Court is necessafy
to réinstate integrity and impartiality our system waé founded upon.

| While comity req'uireé the Federal Government to respect the autonomy of the States, Mr.
Koteras prays this Honorable Court to grant review to set boundaries which uphold' a defendant's

right to a fair trial while still protecting testifying children.
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Argument II: Due Process Requires appointed Post Collateral Appellate Counsel to Provide a

Minimally Competent Level of Assistance to Ensure a Meaningful Review.

Counsel appointed by statute, rather than a constitutional right, consistent with due

process guaranteed by the Fifth Amendment through the Fourteenth Amendment must render
~ competent assistance to ensure the appellant is given a meaningful review of his/her claims.

The root of the requirement that a criminal defendant must have

the effective assistance of counsel was founded upon the Due

Process Clause of the Fourteenth Amendment in Powell v.

Alabama. Gideon v. Wainwright, in extending the Sixth

Amendment right to counsel in all felony proceedings to state court

defendants through the Fourteenth Amendment's Due Process

Clause, shifted the theoretical root of the right to assistance of

counsel, which in turn shifted the focus of the effectiveness inquiry

to one based upon the Sixth Amendment.
Inve KL,91 S.W.3d 1, 7-8 (Tex. App. 2" Dist. 2002) (Footnotes and citations omitted).

Thirteen years after Powell and eighteen years before Gideon, the District of Columbia

Circuit Court in Diggs v. Welch, 148 F.2d 667, 668-69 (D.C. Cir 1945) established the "farce and
mockery" standard of review of counsel's performance based on the profectiohs of the Fifth
Amendment's guarantee of a fair trial. See Trapnell v. United States, 725 F.2d 149, 154 (2™ Cir.
1983). The Diggs Court held to secure relief base solely on the ground that counsel acted
incompetently and negligently é petitioner must show that the proceedings were a farce and
a mockery of justice. Beasley v. United States, 491 F.2d 687, 693-94 (6™ Cir. 1974). This holding
was based the Court's “view that the Sixth Amendment guarantees no more than the formal
appointment of competent counsel and the performance of counsel must be judged on the Fifth

Amendment alone.” Id. Over the next thirty years courts across the country transitioned to the

belief that the “effective assistance, like the right to counsel itself, derives not only from the due
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process clau.se, but from the sixfh amendment's moreb stringent requirements." United States .
DeCoste;f, 487 F.2d 1197, 1202-03 (D.C. Cir. 1973) (citations omitted). In 1984 the hqlding in
Strickland completed the transition to the Sixth Amendment. Since then evaluations of counsel's
performance have based on the Sixth Amendment as set forth in Strickland and its progeny.

The right to post collateral proceedings in Kentucky are granted through state statue and
court rules. That is to say Kentucky prisoners do not have a Sixth Amendment right to counsel,
nor the effective assistance protection thereof when seeking redress of meffectlve assistance of
trial and/or post conviction counsel claims.'® Nonetheless when a State has chosen to create a
process through statute or rule that is an integral part of the system for finally adjudicating the
guilt or innocence of a defendant that process must comport with the demands of the Due
Process éﬁd Equal ﬁrdteétion Clauses Vof the Constitution. Griﬁinﬁu fllinois, 351 US. 12, 18
(1956) (citatibﬁs omittéd). ‘Oncé counsel has been appointed in post collateral proceedings the
féilure to hold éoiinséi to somé' standard of minimally competence renders the review to a
;heaningless ritual. Evitts v. Lucey, 469 U.S. 387, 393-94 (1985). Counsel must be held to a
standard which 'proVi'de‘s fhe appellant 'anbopportunity to present his/fléf claims fairly to allow for
a Ameajningful review. “IA] party Whose counsel is unable to provide minimally competent
assistance is in no better positioh than one who has no counsel at all.” Id., at 396.

. The question then becomes: what is considered minimally conipetent assisténce required
by the due process clause protectedb of the Fifth Amendment appli‘red to the states through the
Fourteenth Amendment? History would dictate the lack of counsel's assistance must have

“shocked the conscience of the Court and made the proceedings a farce and a mockery of

10 The pfefe}ence in Kentucky is that claims of ineffective assistance of trial counsel are not
properly raised on direct appeal, but rather must be raised for the first time by way of a post-trial
motion under Rule 11.42. See Woolbright v. Crews, 791 F.3d 628, 635 (6™ Cit. 2015)

20



justice.” Diggs, 148 F.2d at 670. The failure by counsel to follow simple rules set in place for
éppelle_lfe review shouid shock the conscience of the court into finding the error denied the
appeilant of due vproeess. - |
In criminal cases counsel is a necessity, not a luxury. Gideon v. Wainw;ﬂight, 372 U.S. 335,
344 (1963). The necessity does not cease as the judicial process moves from trial to post
eonvicftion. Penson v. Ohio, 488 U.S. 75, 85 (1988).
To prosecute the appeal, a criminal appellant must face an
adversary proceeding that, like a trial, is governed by intricate rules
that to a layperson would be hopelessly forbidding. An
unrepresented appellant, like an unrepresented defendant at trial, is
unable to protect the vital interests at stake.

Evitts, 469 U.S., at 396.

A party whose counsel is unable to provide effective reﬁreéentation is in no’”bet‘ter
position than one who has no counsel at all. In re KL, 91 S.W.3d at 8 quoting Evitts, 469 U.S.,
at 396. It standé to reason to provide minimally competent assistance counsel must bring to bear
such knowledge and skill that is superior to a rudimentary base knowledge of the law. Kentucky
requires"pro se litigants to abide by the appellate rules of procéﬁdure. “All of the rules for
prepaﬁng a brief before this Court are contained in CR 76.12"" or rules cited therein. Lack of a
legal education is not an iinpediment to following these rules.” Hallis v. Hallis, 328 S.W.3d 694,

696 (Ky. App. 2010). In 2019 the court of appeals stressed:

In sum, while Matthew is a pro se litigant, that does not exempt
him from the rules. He is bound by the same rules of appellate
procedure as his opposing counsel and any other party before this
- court. And it is not as if Matthew did not have opportunity to
correct these errors. In his reply brief, after being made aware of

11 Former Ky. Civil Rule (CR) 76.12 has been replaced with Ky. Rule of Appellate Procedure
(RAP) 32: Organization and Content of Briefs. (For Ky. CR 76.12 see Appendix O).
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his noncompliance, he could have supplied this court with
sufficient citations to the record and authorities—but he did not.
On the contrary, he contends that he is a “personal litigant and the
brief should be accepted on the merits of the facts of the argument -
in this case." Reply Brief of Appellant, p. 1. Therefore, we dismiss
his appeal for non-compliance with CR 76.12. Elwell v. Stone, 799
S.W.2d 46 (Ky. App. 1990); Hallis, supra.

Koester v. Koester, 569 S.W.3d 412, 415 (Ky. App. 2019).

. After reviewing Supreme Court precedent and applicable state cases the Texas Appellate
Court concluded “that a statutory right to appointed counsel withm;t any meaningful procedure
by which to address counsel's effectiveness does not comport with due process.” In re K. L., 91
S.W.3d at 11-12, c.f. Ev'itts, 469 U.S., at 397 (“the promise of Douglas that a criminal defendant
has a right to counsel on appeal -- like the promise of Gideon that a criminal defendant has a
right to counsel at trial —- would be a futile gesture unless it ‘corsr;iprehe'n'gicd the right to the
effective assistance of counsel.”). To hold otherwise would render the appointment of counsel
"meaningless," "illusory," "a nullity," "worthless," "of little value," or én "empty formality." Id.,
at 12-13 (citations omitt;ad). |

In Evitts there was no challéﬁge to the district court's ﬁnd;ng the failure of counsel to
follow simple ééuﬂ rules resulted in ineffective assistance in violation of the Fourteenth
Amendment. Evitts, 469 U.s., at 392. As a result the Court found no reason to decide the content |
of appropriate standards for judging claims ot; ineffective assistance of appellate éounsel. Id. The
Court did | note “counsel's failure was particularly egregious in: that it essentially waived
respdndent's opportur.lit); to make a case on the merits.” ., va‘t 394n.6. Irresp:éctive of the

standard chosen to evaluate the performance of post collateral appellate counsel, the failure to

adhere to the basic rules falls below any minimal judgment of competency reciilired by the Fifth
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and Fourteenth Amendments.

In line with Evitts and its. cited -authorities post collateral counsel appointed to represent
Koteras failed to live up to the minimal requirements demanded by due process. In the published
opinion the court dedicate a section to the heading Adherence to r;Jles of Appellate Procedure.
The court's opening to this section begins with “Christopher's brief is rife with errors.” Koferas v.
Commonwealth, 589 S.W.3d 534, 540 (Ky. 2018). The court criticized counsel for failing to
adhere to rules and attempting to raise a claim for the first time on appeal. /d., at 540-41. These
errors along with attempts to supplement the record and factual mis;tatements culminated in the
Commonwealth mo;'ixlg to strike Christopher's brief, which was granted in part. (See Appendix
G- 1-5).

- -In Kentucky just as this Court described in Martinez: “When the initial-review collateral
proceeding is the first desigﬁated ‘proceeding for a prisoner to r‘aisé a ‘claim of ineffective
assistance at trial, the collateral " proceeding is in many ways the eduivalent «of a
ﬁrisoner's direct éppeal as to the ineffective-assistahcé claim.” Martiﬁez " Ryan, 566 U.':S. 1,11
(2011). It has become axiom that broceedings whether initiated by constitutional entitlement or
discretionary through statute or rule must abide by the due pfocess requirements of the
Fourteenth Amendlnenf. Once the state hasAgranted the appointment of counsel in discretionary
proceedings the same due process requires the representation provided to be minimally
competent. Any errof by counsel that denies an appellant a complete and meaningful review of
those decisions fails to provide minimally competent representation ;equired by due process.

Mr. Koteras prays this Honorable Court to grant review and set forth minimal guidelihés

in which to evaluate counsel's performance necessary to uphold a full and fundamen%ally fair



appeal consistent with due process.

CONCLUSION
Mr. Koteras has raised two issues which go to the heart of the fundamental fairness
demanded in our justice system's trial procedures and appellate process. His petition for a writ of

certiorari should be granted to allow for briefing of both issues.

Respectfully Submitted,

CHfristopher Koteras, pro se

v’lDate:. .“/O'Zd‘Zc")Z"/
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